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(  Texas  Supreme  Couri,  February  IB,  1889.) 

BtMlTen — UAbUltf  to  Bnlt — LMiT*  of  Oonit. — Under  the  Act  of  Congress  of 
March  3,  1887,  receivers  appointed  by  the  courts  of  the  United  States  are  sub- 
ject to  GUit,  without  leave,  in  any  court  having  jurisdiction  over  the  subject- 

KAlIclons  Aiianlt — ErManc* — Hannlesi  Snor.~In  an  action  to  recover  damages 
for  a  malicious  assault  comniitted  by  a  conductor  upon  a  passenger,  the  court  ad- 
mitted testimon3-  to  the  effect  that  the  conductor  had  stated  that  "  this  "  (refer- 
rin.i  to  his  punch)  was  what  he  "  had  done"  the  plaintiff  up  with.  Upon  objec- 
tion being  taken,  the  court  directed  the  jury  not  to  consider  this  testimony. 
Held,  that  any  error  in  admitting  such  testimony  was  cured  by  the  instruction 

S&me — U&bllltr  of  Oompuir. — A  railroad  company  is  liable  for  a  malicious 
assault  committed  by  the  conductor  of  a  train  upon  a  passenger,  although  such 
assault  was  not  made  in  the  course  of  the  conductor's  duly,  it  being  the  duty  of 
the  company  to  protect  its  passengers  against  insult  and  outrage. 

■ama — PnulUTe  Samacsi — Batifloatlcm. — In  Texas,  the  court  will  not  hold  a 
railroad  company  liable  for  punitive  damages  for  the  act  of  a  servant  committed 
maliciously  and  in  no  way  connected  with  the  fulfilment  of  his  duties,  there 
being  no  ground  upon  which  a  ratification  of  such  act  can  be  founded. 

Bkma — BAtlficftUon — Setantlon  In  Barrio*. — Under  the  rule  adopted  by  the 
Teias  courts,  a  company  is  not  liable  in  punitive  damages  for  an  assault  com- 
mitted wantonly  and  maliciously  by  a  conductor,  although  such  company  may 
have  retained  the  conductor  in  its  employment  thereafter. 

Error  to  District  Court,  Freestone  County. 

Action  to  recover  damages,  actual  and  exemplary,  for  inj'uries 
resulting  from  an  assault  and  battery  upon  the  plaintiff  by  the 
conductor  in  charge  of  the  train  upon  which  he  was  travelling. 
The  defendant  brings  error  to  review  a  verdict  and  judgment  for 
the  plaintiff. 

O.  T.  Holt,  for  plaintiffs  in  error, 

0.  C.  Kirven,  B.  H.  Gardner,  and  Hume  &  Kleberg,  for  defend- 
ant in  error. 

Stayton,  C.  J.    This  action  was  brought  by  defendant  in  error, 

37  A.  &E.  R.  R.  Cas.— 1. 
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July  28,  1887,  against  plaintiffs  in  error,  who  were  receivers  ap- 
pointed by  a  circuit  court  of  the  United  States  prior  to 
OkM  lUted.  the  time  the  injury  complained  of  was  inflicted,  and  in 
possession  of  and  operating  the  Houston  and  Texas 
Central  Railway  at  the  time  plaintiff  claims  to  have  been  injured 
It  was  brought  to  recover  danrages,  actual  and  exemplary,  on  ac- 
count of  injuries  resulting  from  an  assault  and  battery  made  on 
him,  while  a  passenger  in  one  of  the  cars,  by  the  conductor  in 
charge  of  the  train  and  in  the  employment  of  the  receivers.  There 
was  a  verdict  and  judgment  in  favor  of  defendant  in  error  for 
$1,000  as  actual,  and  $2,000  as  exemplary,  damages. 

Plaintiff  in  error,  by  plea,  denied  the  jurisdiction  of  the  court 
below,  on  the  ground  that  no  court  other  than  the  one  appoint- 
ing them  could  exercise  jurisdiction.  This  was  overruled, 
and  correctly  so,  for,  whatever  may  be  the  true  rule  in  suits 
brought  against  the  receivers,  as  to  the  necessity 
Jnriidlotion-  for  leave  to  sue  them  in  other  courts,  under  the  Act  of 
Salu  Bgoinit  Congress,  of  March  3,  1887,  receivers  appointed  by  the 
reoeiven.  courts  of  the  United  States  are  subject  to  suit,  without 
leave,  in  any  court  having  jurisdiction  overthe  subject- 
matter.  No  court  can  interfere  with  the  custody  of  property 
held  by  another  court  through  a  receiver,  but  may  establish  by 
its  judgment  a  debt  against  the  receivership,  which  must  be  recog- 
nized even  by  the  court  appointing  the  receiver,  and  not  open  to 
review  by  it,  if  the  court  rendering  the  judgment  had  jurisdiction 
of  the  subject-matter  and  the  parties.  The  manner  in  which  a 
judgment  so  rendered  shall  be  paid,  and  the  adjustment  of  equi- 
ties between  all  persons  having  claims  on  the  property  and  effects 
in  the  hands  of  a  receiver  made,  must  necessarily  be  under  the 
control  of  the  court  having  custody  through  its  receiver;  but  this 
does  not  affect  the  jurisdiction  of  other  courts  conclusively  to 
establish  by  judgment  the  existence  and  extent  of  a  claim. 

On  the  trial  the  conductor  testified,  as  a  witness,  and,  on  being 
interrogated,  stated  that  he  did  not  tell  A.  W.  Williams  on  the 
night  after  the  difficulty,  holding  his  ticket-punch  in  his  hand: 
"This  is  the  thing  1  did  the  son  of  a  bitch  up  with;" 
Evidsnee-  and  afterwards  Williams  was  permitted  to  state  that 
Error  InKd-  the  witness  at  time  and  place  mentioned  did  make 
mitUng-  such  a  statement  to  him.  The  evidence  was  objected 
Iiutmetian.  to  on  the  ground  that  the  declarations  of  the  con- 
ductor, made  subsequently  to  the  difficulty,  were  not 
admissible  against  the  defendants.  After  the  evidence  was  ad- 
mitted, the  court  withdrew  it  from  the  consideration  of  the  jury, 
and  instructed  them  not  to  consider  it ;  but  it  is  insisted  that  the 
judgment  should  be  reversed  because  of  its  admission.  It  is  fre- 
quently the  case  that  evidence  is  admitted  which,  on  reflection, 
the  trial  court  deems  it  proper  to  withdraw  from  the  consideration 
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of  the  jury,  and  in  some  cases  such  action  ought  to  be  held  to 
cure  the  error,  while  in  other  cases  the  evidence  might  be  of  such 
character,  and  the  whole  case  so  presented,  as  to  induce  the  belief 
that  the  jury  may  have  been  influenced  by  the  erroneous  admis- 
sion of  evidence,  although  subsequently  told  by  the  court  to  dis- 
regard it-  In  the  latter  case  the  admission  of  evidence  that  ought 
to  have  been  excluded  might  be  ground  for  reversal,  and  in  the 
former,not.  ThQ  evidence  of  the  witness  Williams  was  not  admis- 
sible for  the  purpose  of  proving  that  the  conductor  did  strike  the 
plaintiff  with  his  ticket-punch  ;  but  it  may  have  been  relevant  to 
the  issue  as  to  how  the  battery  was  made,  and,  for  the  purpose  of 
impeaching  the  evidence  of  the  conductor  to  show  that  he  had 
made  statements  out  of  court  different  from  those  made  in  court, 
admissible.  If,  however,  the  evidence  was  not  admissible  for  any 
purpose,  we  do  not  perceive  that  it  was  calculated  to  operate  to 
the  injury  of  the  defendants.  From  the  testimony  given  by  the 
conductor  on  the  trial,  and  from  the  testimony  of  McCartney  and 
the  plaintiff,  there  could  be  but  little  doubt  that  the  conductoi 
did  use  his  ticket-punch  in  the  battery,  and  the  language  shown  to 
have  been  used  by  him  at  the  time  of  the  difficulty  showed  ai 
fully  his  animus  at  that  time  as  possibly  could  the  language  test! 
fied  to  by  the  witness  Williams. 

It  is  urged  that  the  court  erred  in  charging  that  defendants 
would  be  liable  if  the  acts  of  the  conductor  were  wilful  and 
malicious.  There  is  no  doubt  that  ordinarily  the  mas- 
ter  is  not  liable  for  an  injury  resulting  from  the  wilful  "»""*'*<" 
and  malicious  acts  of  his  agent,  not  done  in  the  course  ^^^J^L^ 
of  his  employment.  This  is  the  rule  in  all  cases  in 
which  the  liability  of  the  master  depends  on  the  sole  " 
fact  that  the  person  who  inflicted  the  injury  was  in  some  business 
his  servant ;  and  if,  upon  enquiry,  it  be  found  that  the  act  was  not 
done  while  in  the  transaction  of  the  master's  business,  then  the 
act  is  not  to  be  deemed  the  act  of  the  master,  for  as  to  that  the 
wrong-doer  was  not  his  servant.  The  rule,  however,  cannot  be 
applied  in  a  case  in  which  the  master,  by  contract  express  or  im- 
plied, is  under  obligation  to  protect  the  injured  person  from  the 
servant's  wrongful  act  as  well  as  his  own.  When  a  duty  is  thus 
imposed  on  the  master,  the  servant  employed  to  discharge  it  is 
the  representative  of  the  master,  for  whose  acts,  whether  of  omis- 
sion  or  commission,  resulting  in  injury  to  the  person  entitled  to 
have  the  duty  performed,  the  master  must  be  held  as  fully  respon- 
sible, and  liable  to  make,  at  least,  actual  compensation,  as  though 
the  act  were  his  own  personal  act.  In  such  cases,  if  the  servant 
does  what  the  master  could  not  do,  nor  suffer  to  be  done,  without 
violation  of  the  particular  duty  resting  upon  him  ;  or  if  the  ser- 
vant omits  to  do  that  which  is  requisite  to  the  full  discharge  of 
the  master's  incumbent  duty, — then  the  master  must  be  held 
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responsible  for  the  servant's  wrongful  or  malicious  act  or  omission ; 
for  otherwise  it  would  result  that  a  master  might  relieve  himself 
from  obligation  to  perform  a  duty  fixed  by  contract  or  otherwise 
by  the  employment  of  servants  to  conduct  the  business  to  which 
the  duty  attaches.  The  master's  obligation  cannot.thus  be  avoid- 
ed, and  whether  the  servant's  act  violative  of  the  master's  duty  be 
wilful  or  malicious  is  a  matter  of  no  importance  in  determining 
the  liability  and  obligation  of  the  master  to  make  actual  compen- 
sation of  the  injured  person.  It  has  been  steadily  held  to  be  the 
duty  of  a  carrier  of  passengers  to  protect  them,  in  so  far  as  this  can 
be  done  by  the  exercise  of  a  high  degree  of  care,  from  the  violence 
and  insults  of  other  passengers  and  strangers,  and  to  protect  them 
from  the  violence  and  insults  of  the  carrier's  own  sen.-ants;  and 
the  enquiry  whether  this  duty  arrises  from  contract  or  from  the 
nature  of  the  employment  becomes  unimportant,  except  that  the 
duty  goes  with  the  carrier's  contract,  however  made,  whereby  the 
relation  of  carrier  and  passenger  is  established.  Ramsden  v.  Bos- 
ton &  A.  R.  Co.,  104  Mass.  120;  Bryant  v.  Rich,  106  Mass.  180; 
Craker  v.  Chicago  &  N.  W.  R.  Co.,  36  Wis.  657  ;  Stewart  v.  Brook- 
lyn &  C.  R.  Co.,  5^)  N.  Y.  588;  Sherley  v.  Billings,  8  Bush  147; 
Chicago  &  E.  R,  Co.  v.  Flexman,  103  111.  546;  Wabash,  St,  L.  & 
P.  R.  Co.  V.  Rector,  104  111.  296;  Goddard  v.  Grand  Trunk  R.  of 
Can.,  57  Me.  202,  Under  the  facts  of  this  case  the  court  below 
properly  held  that  the  defendants,  as  receivers,  were  liable  for 
injuries  resulting  from  the  wilful  or  malicious  acts  of  the  con- 
ductor. 

On  the  question  of  exemplary  damages  the  court  instructed  the 
jury  as  follows:  "You  are  instructed  that,  to  authorize  a  recovery 
of  exemplary  damages  against  the  employer  or  master  on  account 
of  an  injury  inflicted  by  an  employe  or  servant, 
ExamplftTj  the  wrongful  act  from  which  the  injury  resulted  must 
iammgf-  be  done  by  the  servant  or  employe  maliciously,  and 
InitrnetioM.  under  such  circumstances  as  would  also  authorize  the 
recovery  of  actual  damages  from  the  employer  or  mas- 
ter; and,  further,  the  act  must  be  ratified  by  him.  If  the  em- 
ployer or  master  have  a  knowledge  of  the  act  and  its  character, 
and  still  continues  the  employe  or  servant  in  his  former  position, 
such  retention  is  aratificationof  the  act  of  the  servant  or  employe." 
The  last  paragraph  of  the  charge  quoted  was  repeated  in  a  subse- 
quent charge.  In  those  jurisdictions  in  which  it  is  held  that  exem- 
plary damages  may  be  given  against  a  corporation  for  injuries  wil- 
fully or  maliciously  inflicted  by  its  servants  in  all  cases  in  which 
the  wilful  or  malicious  act  was  done  in  the  course  of  the  business 
entrusted  to  the  servant,  whether  the  act  be  authorized  or  ratiBed 
by  the  corporation,  the  giving  of  the  charge  complained  of  would 
probably  be  deemed  harmless  if  the  acts  complained  of  in  this 
case  can  be  said  to  have  been  in  the  line  of  the  conductor's  duties- 
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In  this  state,  however,  that  rule  has  not  been  adopted.  In  Hays 
V.  Houston  &  G.  N.  R.  Co.,  46  Tex.  284,  which  was  a  case  in  which 
the  act  complained  of  might  properly  have  been  held  to  have  been 
done  in  the  course  of  the  employment  of  the  servant,  it  was  said: 
"  If  the  malicious  act  of  the  agent  is  ratified  or  adopted ;  if  there 
is  carelessness  in  the  selection  of  employes  or  in  the  establishment 
of  regulations ;  if,  in  short,  the  corporation  or  its  officers  by  whom 
it  is  controlled  are  guilty  of  some  fraud,  malice,  gross  negligence, 
or  oppression, — the  settled  rules  of  law  will  hold  it  liable  to  exem- 
plary damages,  but,  in  our  opinion,  not  otherwise."  This  ruling 
was  followed  in  Galveston,  H.  etc.  R.  Co.  v.  Donahoe,  $6  Tex. 
162. 

We  have  no  disposition  to  reopen  the  question,  in  view  of  the 
conflict  of  authority,  and,  following  these  decisions,  the  remaining 
enquiry  on  this  branch  of  the  case  is :  Was  the  charge 
as  to  liability  of  appellants  resulting  from  their  ratifica-  luUdvu  Mt 
tion  of  the  acts  of  the  conductor  called  for  by  the  -Boopt  of 
facts  of  the  case,  or  correct  as  a  legal  proposition  in  Mrrut'i 
any  case?  It  appears  that  appellee,  as  a  passenger,  avthoiltr. 
entered  a  car  on  the  road  controlled  by  appellants, 
and  that,  having  stopped  on  the  platform  outside  of  the  car,  he 
was  informed  by  the  conductor  that  this  was  a  dangerous  place, 
and  requested  to  enter  the  car.  As  to  whether  this  request  was 
made  by  the  conductor  without  insult  and  in  proper  manner  the 
evidence  is  conflicting,  as  is  it  as  to  whether  the  conductor  used 
force  in  removing  appellee  from  the  platform  to  the  inside  of  the 
car.  Be  this  as  it  may,  it  does  appear  that  blows  passed  between 
the  conductor  and  appellee  immediately  after  the  latter  entered 
the  car,  and  his  evidence,  as  well  as  that  of  the  conductor,  tends 
most  strongly  to  show  that  in  this  rencounter  appellee  was  the 
aggressor,  and  the  conductor  acting  in  his  own  defense.  They 
were  then  separated  without  any  considerable  injury  to  appellee, 
and  we  do  not  understand  him  to  base  this  action  on  what  oc- 
curred in  the  difficulty  to  which  we  have  referred.  After  that 
ended,  the  conductor  went  on  in  the  discharge  of  his  ordinary  du- 
ties, and  appellee  took  his  seat  among'the  other  passengers,  but, 
after  a  short  time  had  elapsed,  the  conductor  returned  to  the  car 
in  which  appellee  was.  and  then  committed  an  assault  and  battery 
upon  him,  which,  at  the  time,  was  unprovoked,  and  made  solely 
to  avenge  the  Insult  or  wrong  the  conductor  conceived  had  been 
done  him  in  what  he  claimed  was  an  unprovoked  assault,  made 
upon  him  by  the  appellee  in  the  former  difficulty.  The  assault 
and  battery  then  committed,  and  the  injuries  resulting  therefrom, 
are  made  the  basis  of  this  action ;  and  there  is  not  the  slightest 
eround  for  holding  that  it  was  committed  in  behalf  of  appellants, 
tor  their  benefit,  in  their  interest,  or  in  the  doing  of  any  act  neces- 
sary or  proper  to  be  done  in  the  discharge  of  the  duties  imposed 
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on  the  conductor.  On  the  contrary,  the  act  complained  of  is 
shown  to  have  been  the  wilful  and  malicious  act  of  the  conductor, 
in  violation  of  his  duty  to  his  employers,  and  to  the  service,  as 
well  as  to  the  passenger.  Appellants,  as  carriers,  are  liable  to  ap- 
pellee for  actual  damages,  because  there  was  a  failure  on  their 
part,  through  the  conductor  or  some  other  representative,  to  give 
that  protection  to  the  passenger  which  they,  as  carriers  of  pas- 
sengers were  bound  to  give;  and  this  liability  does  not  depend 
on  whether  the  servant's  failure  of  duty  was  unintentional,  wilful, 
or  malicious;  but  to  make  them  liable  for  exemplary  damages,  if 
they  stand  on  the  same  ground  as  other  carriers,  the  wilful  or  ma- 
licious act  of  their  servant  must  have  become,  in  law,  their  wilful 
or  malicious  act.  The  rule  in  reference  to  affecting  the  master  with 
the  wilfulness  or  malice  of  a  servant  must  be  the  same  whether 
the  master  be  a  corporation,  a  receiver  in  charge  of  the  busi- 
ness  and  property  of  a  corporation  or  an  individual.  If,  in  per- 
forming any  duty  within  the  line  of  his  employment,  the  servant 
uses  unnecessary  force  in  doing  an  act  lawful  within  itself,  and 
thereby  he  commits  a  trespass  or  crime,  then  the  act  may  be 
deemed  one  for  which  the  master  is  civilly  responsible;  but  if 
the  act  be  in  itself  illegal,  however  performed,  or  by  whomsoever 
done,  then  the  master  ought  not  to  be  held  liable,  unless  he  ad- 
vised, or  in  some  way  participated  in,  the  unlawful  act. 

The  court  below  charged  that  the  act  of  the  servant,  with  all 
of  the  servant's  wilfulness  and  malice,  would  be  imputed  to  appel- 
lants, if,  with  knowledge  of  his  misconduct,  they  kept  him  in  their 
employment;  and  so,  without  reference  to  whether 
the  act  was  within  the  line  of  the  conductor's  duties,  or 
one  illegal  in  itself, — without  reference  to  the  manner  of 

urvt  '  its  execution.  If  there  were  no  other  ground  on  which 
***  appellants  could  be  held  liable  for  actual  damages  re- 
sulting from  the  injuries  received  by  appellee  from  the  battery 
made  upon  him  by  the  conductor  than  that  they  had  ratified  his 
act,  could  their  liability  be  fixed  on  that  ground,  however  clear 
their  subsequent  approval  of  his  act  might  be  made  to  appear? 
"In  order  to  constitute  one  a  wrong-doer  by  ratification  the  origi- 
nal act  must  have  been  done  in  his  interest,  or  been  intended  to 
further  some  purpose  of  his  own."  Cooiey,  Torts,  127;  Railway 
Co.  V.  Broom,  6  Exch.  326;  Wilson  v.  Barker,  4  Bam.  &  Adol. 
614;  Wilson  V.  Tumman,  6  Man.  &  G.  241  ;  Broom,  Leg.  Max. 
873 ;  Wood,  Mast.  &  Serv.  598  :  Bird  v.  Brown,  4  Exch.  798  ;  Suth- 
erland V.  Sutherland,  69  111.  481 ;  Moak,  Underh.  Torts,  38.  In 
the  case  before  us  there  can  be  no  pretence  that  the  act  of  the 
servant  was  done  in  the  interest  of  appellants,  under  any  pretence 
of  authority  from  them,  or  to  further  any  interest  of  themselves 
or  the  corporation  whose  business  and  property  they  were  con- 
trolling ;  and  there  was  no  ground  on  which  to  base  ratification. 
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■which  is  but  an  agreement,  express  or  implied,  by  one  to  be  bound 
by  the  act  of  another  performed  for  him. 

If  appellants  could  not  be  held  to  have  ratified  their  servant's 
unauthorized,  wilful  and  malicious  act,  not  done  in  their  interest  or 
for  their  benefit  in  fact  or  pretence,  it  is  not  perceived  on  what 
ground  they  can  be  held  to  be  affected  by  the  animus 
with  which  the  servant  committed  the  act ;  and,  un-  Baoovny  of 
less  they  could  be  so  affected,  there  is  no  legal  ground  «x«mplaiT 
for  awarding  against  them  exemplary  damages.  If  <Um«g«*. 
the  servant's  act  be  one  not  authorized  by  the  master, 
or  one  not  done  in  the  exercise  of  a  power  fairly  arising  from  the 
character  of  his  employment,  but  be  an  act  done  for  the  use  or 
benefit  of  the  master,  then  the  master  may  doubtless  ratify  the 
act  of  the  servant  through  which  a  tort  was  committed :  and  it 
may  be  that,  in  such  case,  the  ratification  of  the  master  would 
fix  upon  him  the  bad  motive  which  prompted  the  servant's  act, 
and  thus  impose  on  the  master  a  liability  even  for  exemplary 
damages.  It  has  been  so  held  by  courts  that  hold  the  master  not 
liable  for  exemplary  damages  in  all  cases  in  which  the  servant  is.  ■ 
Bass  V.  Chicago  &  N.  VV.  R.  Co.,  42  Wis.  654.  Such  may  be  the 
effect  of  the  decisions  in  this  state  to  which  we  have  referred, 
though  there  are  contrary  holdings.  Sutherland  v.  Sutherland, 
69  111.  481.  Such  a  question,  however,  is  not  before  us.  Relying, 
as  appellee  does,  on  the  injury  inflicted  upon  him  by  the  conduct- 
or after  he  took  a  seat  in  the  car,  we  are  of  the  opinion,  under 
the  evidence,  that  he  shows  no  case  entitling  him  to  exemplary 
damages,  under  the  decisions  heretofore  made  in  this  state,  to 
which  we  have  referred ;  and  that  a  case  is  not  shown  in  which 
the  jury  should  have  been  charged  that  theymight  find  appellants 
had  ratified  the  act  of  the  conductor.  If,  however,  the  case  were 
different,  and  it  appeared  that  the  conductor's  act  was  done  in  the 
course  of  his  employment,  giving  to  this  every  intendment  arising 
from  his  position  and  the  nature  of  his  duties,  even  then,  it  seems 
to  us,  that  it  cannot  be  held  as  a  matter  of  law  that  the  mere  re- 
tention of  the  conductor  in  the  same  position,  after  knowledge  of 
his  misconduct,  operates  a  ratification  of  his  wilful  and  malicious 
act,  and  thus  fixes  his  evil  motive  on  his  employer.  The  whole 
doctrine  of  ex  post  facto  animus  as  a  basis  for  exemplary  damages 
seems  to  us  an  anomaly.  It  goes  further  than  to  punish  for  evil 
motive,  and  condemns  and  punishes  for  evil  afterthought  imputed, 
which  the  court  below  informed  the  jury  existed,  as  matter  of 
of  law,  if  the  conductorwasretainedin  the  service  after  knowledge 
of  his  misconduct.  There  are  cases  which  hold  that  retention  in 
service,  under  such  circumstances,  amounts  to  ratification  of  acts 
that  may  be  ratified  ;  but  it  seems  to  us  that  this  is  not  necessarily 
true,  and  that,  where  ratification  is  an  issue,  this  should  be  left  to 
the  jury  or  court  trying  the  cause,  under  all  the  evidence,  to   be 
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passed  upon  as  any  other  (act  in  issue.-  The  chaise  given  assumed 
that  the  act  of  the  conductor  was  such  as  might  be  ratified,  and 
that  the  facts  recited  in  the  charge,  as  matter  of  law,  amounted  to 
ratification.  We  think  this  was  error.  This  case  does  not  call 
for  it,  and  we  are  not  now  disposed  to  consider  what  bearing  the 
retention  of  a  servant,  in  a  position  he  has  abused,  ought  to  have 
in  determining  the  liability  of  the  master  for  his  past  or  subse- 
quent acts. 

It  is  urged  that  the  actual  damages  awarded  are  excessive  ;  but 
we  think,  in  view  of  the  facts,  this  is  not  true ;  but,  for  reasons 
manifest,  now  decline  to  discuss  the  facts  bearing  on  that  question. 
For  the  errors  mentioned  the  judgment  will  be  reversed  and  the 
cause  remanded. 

LsAT*  to  Ine  BaoaiTan. — See  Lyma 
Am.  &  Eng.  R,  Cfw.  no,  an  ;  Reed  v 
R.  C«8. 503. 

LUUUtr  of  Oompanr  lOr  iMdnr'a  VHUfwu*.  ate.— See  Godfrey  v.  Ohio  j) 
H.  R.  Co.,  and  nolt,foil,  p.  8,  note,  11. 


Ohio  and  Mississippi  R.  Co. 

{Indiana   Sn/reme  Conrl,  October  9,  1888.) 

KaoalTar — HlrtKke  of  Asant — Liability  of  Oompanr. — If  a  ticket  agent.  In  the 
employ  of  the  receiver  of  a  railroad  company,  by  mistake,  issuee  the  wrong  ticket 
to  an  Intending  traveller,  the  company  is  not.  upon  suhsequentlv  resuming  control 
of  the  rond,  liable  for  the  mistake  of  the  receiver's  agent. 

taina — Bondof  Indamnlty. — A  company  having  been  ordered  tobeputinpossea- 
tion  of  its  road,  which  had  been  in  the  hands  of  a  receiver,  the  court  directed 
that  all  claims  against  the  receiver  should  be  preiienled  ibr  adjudication  within 
60  days.  The  railway  company,  as  required  by  the  order  of  the  court,  executed 
a  bond,  binding  itself  to  pay  any  debts  or  liabilities  contracted  bv  the  receiver 
under  the  authority  of  the  court.  Held,  iliat  the  company  was  not  liable,  under 
such  bond  for  a  claim  against  the  receiver  for  damages  arising  through  the  re- 
ceiver's agent  having  by  mistake  iHsued  the  wrong  ticket  to  an  intending 
traveller. 

PMManfar — Tlokat — Klitaka  In  liavliig — B«U&eatloii. — If  an  Intending  traveller 
receives  a  ticket  other  than  that  for  which  he  asks  and  retains  the  same  for  a 
period  of  four  months  without  complaint,  he  wilt  be  deemed  to  have  ratified  the  con- 
tract contained  in  the  ticket  according  to  Its  terma  and  to  have  waived  any  claim 
which  he  might  have  had  in  consequence  of  the  mistake. 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  against  the  Ohio  &  Mississippi  R.  Co.  to  recover  dam- 
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ages  for  the  wrongful  ejectment  of  the  plaintiff,  Harvey  W.  God- 
frey, from  one  of  defendant's  trains.  The  plaintiff  appeals  from 
a  verdict  entered  for  defendant  by  direction  of  the  court. 

A.  P.  Charles^nA  William  K.  Marshall,  for  appellant. 

Jason  B.  Brown  and  R.  Hill,  for  appellee. 

Mitchell,  J.  Godfrey  sued  the  railroad  company  to  recover 
damages  alleged  to  have  been  suffered  by  him  in  being  wrongfully 
ejected  by  the  company's  servants  from  one  of  its 
passenger  trains  upon  which  he  had  taken  passage.  Cmc  Butad. 
The  complaint  is  in  two  paragraphs,  both  of  which  are 
substantially  alike,  except  that  it  is  averred  in  the  second  para- 
graph that  the  railroad  was  being  operated  by  a  receiver  at  the 
time  the  plaintiff  purchased  the  ticket  upon  which  he  claimed  the 
right  to  be  carried ;  and  that  although  the  railroad  company  was 
operating  its  road  when  the  plaintiff  presented  the  ticket,  and 
claimed  the  right  to  ride  upon  it,  the  company  had  bound  itself  to 
carry  out  alt  contracts  made  by  the  receiver  while  the  road  was 
under  his  control.  The  court  sustained  a  motion  to  strike  out 
certain  portions  of  the  complaint,  which  set  forth  the  particular 
facts  and  circumstances  relating  to  the  manner  in  which  the  plain- 
tiff was  put  off  the  train.  It  is  only  necessary  to  say,  in  respect 
to  the  ruling  on  this  motion,  no  error  was  committed.  All  the 
circumstances  relevant  to  any  injury  sustained  by  the  alleged 
wrong  were  admissible  in  evidence  without  being  specially 
pleaded. 

It  appeared  in  evidence  that  on  November  28,  1883,  the  plain- 
tiff, intending  to  take  passage  from  North  Vernon  to  Charlestown, 
purchased  a  ticket  at  the   North  Vernon  ticket  office 
for  the  station  last  named.     The  agent  by  mistake  de-  Tula, 

livered  him  a  ticket  which  on  its  face  purported  to  en- 
title the  holder  to  one  passage  from  "Charlestown  to  North  Ver- 
non." After  taking  his  seat  in  the  car,  the  plaintiff  discovered  the 
mistake ;  and,  instead  of  offering  the  ticket  to  the  conductor,  paid 
his  fare  without  mentioning  the  mistake,  and  was  safely  carried  to 
his  destination.  When  the  plaintiff  purchased  his  ticket,  and 
continuously  thereafter  until  April  i,  1884,  the  property  and 
franchises  of  the  railroad  company  were  in  the  hands  of  a  receiver, 
who  operated  the  road  under  the  order  of  the  United  States  circuit 
court  for  the  district  of  Indiana.  On  the  date  last  above  men- 
tinned  the  company  was  put  into  possession  of  its  property,  and 
was  authorized  by  the  order  of  the  court  to  take  the  management 
of  its  affairs,  subject  to  such  orders  as  the  court  might  thereafter 
make,  in  the  way  of  requiring  the  corporation  to  pay  such  claims 
or  liabilities  as  the  receiver  may  have  incurred  while  in  possession 
of  the  property.  The  orderfurther  required  thatall claims  against 
the  receiver  ^ould  be   presented  to  the  court  for  adjudication 


DigiLizedbyGoOglc 


10  GODFREY    V.    OHIO    AND    MISSISSIPPI   B,    CO. 

within.  60  days.  The  railway  company  executed  its  bond,  as  re- 
quired by  the  order  of  the  court,  binding  itself  to  pay  any  and  all 
debts  or  liabilities  contracted  by  the  receiver  under  the  order  of 
the  court.  On  the  8th  day  of  April,  1884,  after  the  corporation 
assumed  the  operation  of  its  road,  the  plaintiff  went  on  board  one 
of  the  company's  regular  passenger  trains  at  North  Vernon,  which 
was  proceeding  on  its  way  thence  to  Charlestown.  He  presented 
the  ticket,  purchased  while  the  road  was  in  the  hands  of  the  re- 
ceiver, in  November  before.  The  conductor  refused  to  receive 
the  ticket,  and  demanded  that  the  plaintiff  should  pay  the  usual 
fare ;  remarking,  in  the  hearing  of  other  passengers,  that  he  did 
not  know  but  that  the  ticket  had  been  used  before,  or  that  the 
plaintiff  might  have  stolen  it.  The  plaintiff  refusing  to  pay 
fare,  the  train  was  stopped  at  the  next  station,  and  the  plaintiff 
directed  to  get  off,  which  he  did  without  resistance,  and  without 
suffering  any"violence  to  his  person.  There  was  other  evidence, 
but  the  foregoing  summary  is  all  that  is  necessary  to  present  the 
questions  involved. 

At  the  conclusion  of  the  evidence  the  court  instructed  the  jury 
to  return  a  verdict  for  the  defendant.  This  was  done  and  judg- 
ment given  accordingly.  The  propriety  of  the  instruction  of  the 
court  to  the  jury  is  the  only  question  involved.  The  instruction 
was  very  clearly  right  upon  two  grounds,  at  least: 

I.  There  was  no  evidence  tending  to  show  any  mistake  or  neg- 
ligence on  the  part  of  the  railway  company  in  the  sale  of  the  ticket. 
The  plaintiff  purchased  the  ticket  on  which  he  insisted 
Miftakeof  B«-  upon  being  carried  of  the  receiver,  more  than  four 
orivtr'sAgmt  months  before  he  attempted  to  use  it.  The  mistake  in 
~Li»bUitj  oT  delivering  the  wrong  ticket  was  the  mistake  or  negli- 
Compuy.  gence  of  the  agent  of  the  receiver.  The  railway  com- 
pany could  not  be  held  responsible  for  injuries  result- 
ing from  the  omissions  or  mistakes  of  those  who  had  possession 
and  control  of  its  property  without  its  consent  and  in  opposition 
to  its  will.  It  is  settled  beyond  question  that  a  railroad  company, 
in  the  absence  of  a  statute  imposing  liability,  is  not  answerable  for 
injuries  resulting  from  the  mistakes  or  negligence  of  a  receiver  or 
his  agents  while  operating  the  road.  Ohio  &  M.  R.  Co.  v.  Davis, 
23  Ind.  553;  Bell  v.  Indianapolis,  C.  &  L.  R.  Co.,  53  Ind.  57; 
State  V.  Wabash  R.  Co.,  35  Am.  &  Eng.  R.  R.  Cas.,  i;  High 
Rec.  §  396,  It  is  true  the  ticket,  in  a  sense,  was  evidence  of  a  con- 
tract, at  least  so  far  as  to  indicate  that  the  holder  thereof  had  paid 
his  fare  from  Charlestown  to  North  Vernon,  but  it  was  a  contract 
made  by  the  plaintiiT  with  the  receiver,  and,  in  the  absence  of  an 
express  agreement  to  do  so,  the  railway  company  was  under  no 
obligation  to  redeem  tickets  issued  by  the  receiver  while  he  was 
operating  the  road.    The  bond  executed  by  the  company  to  the 
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r  was  to  indemnify  the  latter  against  all  debts  and  liabilities 
incurred  by  him,  but  these  were  plainly  such  debts 
and  liabilities  as  should  be  presented  to  the  court  with<      Bond  or 
in  60  days,  and  which  the  court  should  allow  and  order      indsmnity. 
paid. 

2.  Over  and  above  the  considerations  already  mentioned,  it  is 
quite  clear  that  the  plaintiff  had  no  right  of  action,  and  that  the 
jury  were  properly  directed  to  return  a  verdict  for  the  defendant. 
As  has  been  seen,  the  plaintiff  purchased  the  ticket 
upon  which  he  insisted  he  was  entitled  to  ride,  and  Kitakaln 
which  had  been  delivered  to  him  by  mistake,  more  lunlngr  ttoket 
than  four  months  before  he  presented  it  for  use.  He  -BfttifloulDii 
discovered  the  mistake  within  a  few  minutes  after  re-  tf  Cratraet. 
ceiving  the  ticket  and  taking  his  seat  on  the  car.  It  is 
quite  probable,  if  the  plaintiff,  without  having  ample  opportunity 
to  correct  the  mistake  after  discovering  it,  had  offered  the  ticket 
on  the  first  trip,  and  had  been  refused  passage,  he  would  have  been 
entitled  to  recover  for  any  injury,  in  case  he  had  been  ';jected  after 
having  done  all  he  reasonably  could  to  rectify  the  mistake.  The 
case  would  then  have  fallen  within  the  principles  declared  in  Lake 
Erie  &  W.  R.  Co.  v.  Fix,  88  Ind.  381,  and  cases  of  that  class. 
But  having  retained  the  ticket,  with  full  knowledge  of  its  purport, 
without  disclosing  the  mistake  to  any  one  connected  with  the 
management  of  the  road,  the  plaintiff  must  be  regarded  as  having 
ratified  the  contract  according  to  its  terms.  Under  section  2906, 
Rev.  St.  1881,  the  plaintiff  had  the  right  to  return  the  unused 
ticket  and  receive  the  money  paid  for  it,  or  he  had  the  option  to 
retain  it  for  what  it  purported  to  be,  viz.,  a  contract  entitling  him 
to  be  carried,  without  further  payment  of  fare,  from  "Charlestown 
to  North  Vernon."  A  person  may  not  deliberately  enter  upon  a 
railroad  train  with  knowledge  that  his  ticket,  on  its  face,  entitles 
him  to  be  carried  in  the  reverse  direction  from  that  in  which  he 
proposes  to  go,  and,  with  ample  opportunity  to  procure  another, 
insist  upon  being  carried  without  paying  fare.  Railroad  com- 
panies have  the  undoubted  right  to  make  reasonable  regulations 
for  the  conduct  of  their  business.  It  is  certainly  a  reasonable 
requirement  that  a  passenger,  having  the  opportunity,  should  pur- 
chase his  ticket  to  the  place  of  his  destination,  and  not  in  the 
opposite  direction.  To  compel  railroad  companies  to  receive  un- 
used tickets,  without  regard  to  the  direction  which  the  holder 
wished  to  go,  would  introduce  inextricable  confusion  into  the  busi- 
ness, and  be  of  no  benefit  fo  any  person  possessed  of  sufficient 
intelligence  to  go  upon  a  train,  Keeley  v.  Boston  &  M.  R.  Cas. 
67  Me,  163;  Bradshaw  v.  South  Boston  R,  Co,  135  Mass.  407 ; 
Wakefield  v.  South  Boston  R.  Co.,  117  Mass.  544.  The  conclu- 
sion already  I  arrived  at  renders  it  unimportant  that  we  consider 
other  questions  discussed.     The  judgment  is  affirmed,  with  costs. 
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UftMUtr  of  Oompuiy  for  KMtlTar'i  Astt. — The  receiver  of  a  railroad  companr 

1b  tJie  representative  of  the  court,  and  not  of  the  companj-,  and  the  company  is 
not  liable  for  his  acts  or  those  of  his  emplojres.  Where  evidence  adduced 
showed  that  the  injury  occurred  from  the  operation  of  a  train  on  the  defendant's 
road,  and  a  presumption  arose  therefrom  that  the  persona  in  charge  of  the  train 
were  its  emplo^'es,  the  defendant  may,  if  it  has  pleaded  a  general  denial,  show 
that  the  servants  in  charge  of  the  train  were  not  its  servants,  but  those  of  the  re- 
ceiver operating  the  road  under  the  decree  of  a  court  of  competent  jurisdiction. 
For  the  purpose  of  showing  that  at  the  time  of  the  injury  the  road  was  being  oper- 
ated by  a  receiver,  a  decree,  dated  prior  to  the  injury,  which  placed  the  property 
and  management  of  the  road  in  the  hands  of  the  receiver,  ouglit  to  be  admitted. 
But  if,  at  the  same  time,  a  second  decree,  showing  the  time  of  the  discharge  of  the 
receiver  is  tendered,  neither  it  nor  the  decree  appointing  the  receiver  ought  to  be 
admitted,  if  it  shows  by  its  recitals  that  prior  to  the  accident  a  farmer  decree  had 
been  rendered  in  the  case,  which  took  the  road  from  his  hands  and  discharged 
him  from  the  duty  of  operating  the  line.  Kansas  &  Gulf  Short  Line  R.  Co.  v. 
Dorough  (Tex.)  lo  S.  W.  Rep.  711. 

If  a  railroad  is  in  the  hands  of  a  receiver,  the  company  is  not  liable  for  injuries 
'which  are  caused  by  the  negligence  of  the  receiver  or  his  agents  or  servants- 
Refers  V.  Mobile  &  O.  R.  Co.,  13  Am.  &  Eng.  R.  Co.  443;  Memphis  &  L.  R. 
Co.  v.  Stringfellow,  44  Ark.  313;  s.  c,  ai  Am.  fie  Eng.  R.  Co.  374;  Ohio  &  M, 
R.  Co.  V.  Anderson,  10  III.  App.  313;  Ohio  &  M.  R.  Co.  t>,  Davis,  33  Ind.  5^3; 
Bell  V.  Indianapolis,  Cincinnati  fit  L.  R.  Co..  53  Ind.  57;  Thurman  v.  Cherokee 
R.  Co.,  56  Ga.  376;  Metz  v.  Buffalo.  C.  fir  T.  R.  Co..  58  N.  Y.  61;  Turner  v. 
Hannibal  &  St.  J.  R.  Co.,  H  Mo. 602;  Dillingham  v.  Anthony,  anir.  p.  i. 

If,  however,  the  company  allows  the  tickets  to  be  printed  in  its  name  and 
otherwise  holds  itself  out  to  the  public  as  operating  the  road,  it  will  be  liable  for 
'   '     '  ■        '   "  who  did  not  know  of  the  receiver's  appointment- 

II.  Brown,  17  Wall.  (U.  S.)  ^45.  And  if  the  railroad 
company  in  constructing  a  culvert  over  a  stream  failed  to  provide  for  the  free 
Sow  of  such  amountof  water  as  might  reasonably  be  anticipated  lo  flow  In  a 
stream,  it  is  liable  for  an  injury  caused  by  the  insumcieticy  of  the  culvert  even  if, 
at  the  time  of  the  injury,  the  management  of  the  road  has  passed  into  the 
hands  of  a  receiver.  Union  Trust  Co.  of  New  York  v.  Cuppy,  26  Kan.  754;  s.c, 
II  Am,  &  Eng.  R.  Cas.  ^fii. 

Where  an  absolute  liability  is  fixed  upon  a  railway  by  statute,  as  when  the 
company  is  made  by  statute  absolutely  liable  for  the'  killing  of  stock  In  cases 
where  Its  road  is  not  securely  fenced,  the  fact  that  the  affairs  of  the  company 
have  passed  into  the  hands  of  a  receiver  constitutes  no  defence  lo  an  action 
against  the  company.  Ohio  &  M.  R.  Co.  v.  RuFsell,  115  111.  c,i:  s.  c,  33  Am.  & 
Eng.  R.  Cas.  149,  and  note  153.  The  fact  that  a  railroad  is  in  the  hands  ot  a  re- 
ceiver is  no  defence  to  an  action  against  the  company  under  the  Illinois  Acts  of 
1874,  to  recover  double  the  value  of  a  fence  built  along  the  railroad  track  by  an 
adjoining  land  owner  on  the  failure  of  the  company  to  build.  Ohio  and  M.  R. 
Co.  v.  Russell,  115  III.  51;  s.  c,  33  Am.  fie  Eng.  R.  R.  Cas.  149. 


Birmingham  Street  R.  Co. 

{Alabama  Sufreme  Court,  yatinary  IS,  1889.) 

FnncblM— BvldanM  at  Transfer— OompBtanor.— The  transfer  of  a  street  rail- 
■waj  company  and  its  franchise  cannor  competentiv  be  proved  by  the  testimony 
0/  a  director  that  he  has  executed  and  has  knowledge  of  the  transfer  of  the  same 
to  another  company, 
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Sams — BTldenoa  of  OwubtbMp — DMlmrfttlon*  of  President, — To  render  admis- 
sible declarations  of  the  president  of  a  street  railway  corapanv  aa  to  the  owner- 
ship of  the  lines  formerly  operated  by  the  company,  such  declarations  must  have 
been  made  while  he  waa  in  the  performance  of  his  duties  as  president,  or  while 
acting  for  the  company,  or  while  transacting  any  buBiness  contemporaneous  with 
the  declarations  which  they  serve  to  ei plain. 

Sun*— Unantliorlied  Truiafer — LlKbUlty  tor  Tort. — A  street  railway  company 
cannot,  without  the  authorily  of  the  legislature,  transfer  its  properly  and  fran- 
chises, and,  notwithstanding  an  unauthorized  transfer,  It  will  remain  liable  for 
injuries  to  passengers  upon  the  cars  operated  by  the  transferee. 

Htraat  SiLllWAr — PaiieniBr — AllghUiiK — Coatrlbntorr  KefUseno*. — It  is  con- 
tributory negligence  for  a  passenger  upon  a  street  car  to  attempt  to  alight  from 
same  whilst  in  motion  and  whilst  he  it  carrying  a  lieg  of  lead  weighing  about  50 
pounde. 

Appeal  from  Binningham  City  Court. 

Action  against  the  Birmingham  Street  R,  Co.  by  Wm.  A. 
Ricketts,  to  recover  damages  for  personal  injuries.  The  plaintiff 
testified  that  while  he  was  travelling  upon  a  street  car  with  a  50- 
pound  keg  of  white  lead,  and  was  attempting  to  leave  the  car,  the 
driver  suddenly  started  it  while  he  was  still  upon  the  front  plat- 
form with  the  keg  of  lead  in  his  arms,  and  that  by  the  sudden 
motion  he  was  thrown  from  the  car  upon  the  ground  and  in- 
jured. The  defendant  claimed  that  at  the  date  of  the  accident 
the  line  was  being  operated  "by  another  company,  the  Birmingham 
&  Pratt  Mines  Street  R.  Co.,  and  a  director  of  that  company  testi- 
fied that  at  the  time  of  the  accident  it  was  owner  of  and  operating 
the  railway.  The  witness  also  testified  that  he  knew  the  fact  from 
having  seen  the  written  contract  of  sale  to  the  Pratt  Mines  R.  Co., 
and  from  having  been  one  of  the  parties  thereto.  On  behalf  of 
the  plaintiff,  a  witness  testified  that  the  president  of  the  Birming- 
ham Street  R.  Co.  had  declared  to  him  that  at  the  time  of  the 
accident  the  latter  company  was  the  owner  and  manager  of  the 
railway,  but  that  he  expected  shortly  to  turn  over  the  railway  to 
the  Pratt  Mines  R.  Co.  The  court  gave  the  following  charges  at 
the  request  of  the  defendant : 

"(1)  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
standing  on  the  steps  in  front  of  the  car  with  a  keg  of  lead  in  his 
hands,  when  the  car  started  forward  ;  and  that  he,  without  neces- 
sity, undertook  to  step  off  to  the  ground  while  the  car  was  in  mo- 
tion ;  and  that  such  action  on  his  part  was  not  that  of  an  ordinarily 
prudent  man  under  like  circumstances;  and  that  he  would  not 
have  been  injured  if  he  had  remained  on  the  steps, — then  the  de- 
fendant is  entitled  to  a  verdict,  unless  the  jury  further  believe 
that  the  injury  to  the  plaintiff  was  inflicted  recklessly,  wantonly, 
or  intentionally.  {2)  In  order  to  entitle  the  plaintiff  to  recover, 
the  evidence  must  show  that  the  defendant  was  operating  the 
street  railway  at  the  time  of  the  injury  to  the  plaintiff.  {3)  If 
the  jury  believe  from  the  evidence  that  the  defendant  was  not 
operating  the  street  railway  upon  which  said  injury  to  plaintiff 
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occurred,  at  the  time  of  said  injury,  but  that  the  same  was 
operated  by  the  Birmingham  &  Pratt  Mines  Railway  Company, 
by  its  agents  and  servants,  then  the  defendant  is  entitled  to  a 
verdict." 

The  plaintiff  excepted  thereto  and  appealed  from  a  judgment 
for  the  defendant. 

Garrett  &■  Underwood  for  appellant. 

Hewitt,  Walker  &  Porter  for  respondent. 

Clopton,  J. — Appellant  brings  the  action  to  recover  for  inju- 
ries suffered  by  being  struck  by  a  street  car  in  which  he  had  been 

transported  as  a  passenger  and  which  he  was  then 
fltatonMt  of  leaving.  The  complaint  avers  that  the  defendant. 
«M«.  being  a   corporation  incorporated  under  the  laws  of 

Alabama,  was  the  owner  of  the  street  railway  over 
which  the  car  was  being  run.  The  defendant  does  not  dispute 
having  at  one  time  owned  and  operated  the  street  railway,  but 
seeks  to  avoid  responsibility  by  alleging  that  about  a  month  pre- 
vious to  the  injury  it  sold  the  railway  to  another  corporation, 
which  was  operating  it  at  the  time. 

To  establish  this  defence  the  defendant  was  allowed  to  prove 
by  the  witness,  Thompson,  that  the  Pratt  Mines  Company  was 

at  the  time  of  the  injury,  March  4,  1887,  the  owner  of 
OontrmM  flf  and  operating  the  street  railway,  and  that  he  knew  the 
m1»-St1-  fact  from  having  seen  the  written  contract  of  sale,  to 
denoe.  which  he  was  a  party,  which  sale  was  made  February 

4,  1887.  The  testimony  of  the  witness  goes  beyond 
proof  of  the  mere  execution  of  the  contract,  to  the  extent  that 
its  eiTect  was  to  transfer  the  ownership  to  the  purchasing  com- 
pany, which  involved  the  opinion  of  the  witness  as  to  the  legal 
effect  of  the  contract.  Shorter  v.  Sheppard,  33  Ala.  648.  The 
ownership  of  personal  property,  which  may  be  transferred  with- 
out writing,  may  be  proved  as  a  fact  without  producing  the  con- 
tract of  sale,  though  in  writing,  when  the  question  is  incidental  or 
collateral.  But  it  is  a  familiar  principle  that  parol  evidence  is 
inadmissible  in  reference  to  contracts  required  by  law  to  be  in 
writing.  Jonas  v.  Field,  83  Ala,  445 ;  Lecroy  v.  Wiggins,  31  Ala. 
13,  The  title  to  realty  can  be  transferred  only  by  written  instru- 
ment. Possession,  accompanied  by  acts  of  ownership,  may  be 
proved  and  constitutc/r!>«fl_/«f(V  evidence  of  title;  but  when  the 
parol  evidence  extends  beyond  this,  and  it  appears  that  the 
knowledge  of  the  witness  is  derived  from  a  written  contract  re- 
specting real  estate,  such  contract  must  be  produced  or  its 
absence  accounted  for.  Patterson  v.  Kicker,  72  Ala.406;  Hussey 
^1,  Roquemore,  27  Ala.  281  ;  Bell  v.  Denson,  56  Ala.  444. 

The  declarations  of  Morris,  the  president  of  the  defendant  cor- 
poration, are  not  shown  to  have  been  made  while  he  was  in  the 
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performance  of  his  duties  as  such  officer,  or  while  acting  for  the 
company  or  while  transacting  any  business  contempo- 
raneous  with   the  declarations,  which  they  serve   to    Bridsnos- 
elucidate   or    explain.     The    declarations    were    not     DwUration 
within  the  scope  of  his  authority  and  are  not  bind-     of  preii- 
ing  on  the  defendant.     Lumber  Co.  v.  Insurance  Co.,     dwt 
77  Ala.  184;  Smith  v.  Plank  Road  Co.,  30  Ala.  650. 

The  question  as  to  the  power  of  the  corporation  to  alienate  its 
rights  to  use  the  real  and  personal  property  necessary  to  accom- 
plish the  objects  of  its  creation,  and  also  its  powers  of  control  and 
supervision,  so  as  to  avoid  responsibility  for  the  manner  in  which 
the  railway  is  managed  and  operated,  arises  on  a  charge  re- 
quested by  plaintiff,  which  is  not  shown  to  have  been  in  writing 
as  required  by  the  statute.  It  has  been  repeatedly  held  that  the 
judgment  of  the  court  below  will  not  be  reversed  for  a  refusal  to 
give  a  charge  requested  unless  it  affirmatively  appears  that  it  was 
asked  in  writing.  The  charge  cannot  be  properly  considered  by 
us.  The  same  observation  applies  to  the  other  charges  asked  by  ■ 
plaintiff.  Winslow  v.  State,  76  Ala.  42 ;  Wheless  v.  Rhodes,  70 
Ala.  419;  Crosby  v.  Hutchinson,  53  Ala,  5. 

There  can  be  no  question  that  the  plaintiff  was  guilty  of  negli- 
gence, which  proximately  contributed   to   his   injury,  if  He   was 
standing  on  the  steps  in  front  of  the  car  with  a  keg  of  -j^^y- 
lead  in  his  hands  when  the  car  was  started  forward, 


and  without  necessity  undertook,  while  the  car  was 
motion,  to   step   off   on  the   ground,  and   would    not 


'  guUty  of 


DnCrlbntory 
ntgllgsnoe. 


have  been  injured  if  he  had  remained  on  the  steps. 
Stepping  from  a  moving  car  without  necessity,  when  injury  is 
caused  thereby, which  could  have  been  avoided  by  remaining  on  the 
car — by  the  exercise  of  ordinary  care — is  negligence  which  will  de- 
feat a  recovery,  because  of  prior  negligence  of  the  agents  or  servants 
of  the  company.  Banking  Co.  v.  Letcher,  69  Ala.  106;  Thomp- 
son V.  Duncan,  76  Ala.  334.  It  is  true  that  the  bill  of  exceptions 
does  not  set  forth  any  evidence  from  which  the  facts  stated  in 
the  charge  may  be  inferred,  and,  if  there  was  no  such  evidence 
the  charge  is  erroneous.  But  the  bill  of  exceptions  does  not  pur- 
port to  set  out  all  the  evidence,  and  we  must  presume  that  there 
was  sufficient  on  which  to  predicate  the  charge.  ' 

Important  franchises  are  conferred  and  duties  imposed  by  the 
charter  and  general  law,  upon  the  defendant  as  a  street 
railway  corporation.     From  the  performance  of  these     -^^     ^ 
duties   it   cannot   absolve   itself   by  a  voluntary  sur-    j,,^^,^ 
render,  without   legislative  consent,  of  the   whole  of 
its  property  and   franchises   to   another  corporation. 
Notwithstanding  such  transfer  may  have  been  made,     """P*''^- 
if   it  was  without  legislative  authority,  the  defendant 
remained  liable  for  injuries  caused  by  the  negligence  of  the  ser- 
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vants  or  employes  of  the  transferee  the  same  as  though  itself  was 
operating  the  railway.  Washington  A.  &  G.  R.  Co.  v.  Brown,  17 
Wall,  445.  In  such  case  both  companies  are  responsible.  In 
view  of  the  evidence  tending  to  show  that  the  defendant  had 
transferred  the  ownership  and  operation  of  the  railway  prior  to  the 
injury,  it  was  not  incumbent  on  plaintifl,  in  order  to  entitle  him 
to  recover,  to  show  that  the  defendant  was  actually  operating  the 
road  at  the  time  of  the  injury.  In  this  aspect  of  the  case  the 
proper  enquiry  relates  to  the  legality  and  validity  of  the  transfer. 
The  chaises  which  impose  upon  plaintiff  the  necessity  to 
show  that  the  railway  was  actually  operated  by  the  defendant  at 
the  time  of  the  injury  were  calculated  to  mislead.  3  Wood  Ry. 
Law,  §  490. 

Reversed  and  remanded. 

ir»utborlmed  Lekae — Llibrntf  of  Leiioi. — If  a  railroad  company  leases  the 
right  to  use  its  road  without  authority  Irom  the  legislature,  Bucli  lease  wilt  not 
absolve  the  lessor  from  its  duties  to  the  public  and  it  will  still  remain  liable  for 
accidents  upon  the  road  whilst  it  is  being  operated  by  the  lessee.  International  & 
G.  N.  R.  Co.  V.  Eckford  {Tex.),  8  S.  W.  Rep.  679;  East  Line  &  R.  R.  Co.  r. 
Lee  (Tex.),  9  S.  W.  Rep.  (-o^. 

See  also  Braslin  v.  Somerville  Horse  R.  Co.,  and  note  141;  Mass,  64;  s.  c,  31 
Am.  &  Eng.  R.  Cas.  406;  InternaUonal  &  G.  N.  R.  Co.  1:  Underwood,  14  Am. 
£1  Eng.  R,  Gas.  1570:  Palmer  v.  Utah  &  N.  R.  Co.,  and  note  36  Am.  &  Eng.  R. 
Cas.  443,  44s;  ChoUetle  v.  Omaha  Si  R.  V.  R.  Co.,  infra. 


Omaha  and  Republican  Valley  R.  Co. 

(HTfbrasia  Supreme  Court,  April  4,  1889.) 

nuiaUM — ITnKiitlioTlaad  Truufar^Uabllltr  of  Truutaror. — A  railroad 
company,  oi^anized  and  incorporated  under  the  laws  of  Nebraska,  cannot  ab- 
solve itself  from  the  performance  of  duties  imposed  upon  it  br  law  or  relieve 
itself  from  liability'  for  the  wrongful  acts  or  omissions  of  dutj  of  persons  opera- 
ting its  road,  by  transferring  its  corporate  powers  to  them  or  permitting  them  lo 
operate  its  road  as  owners  of  its  capital  stock.  To  allow  it  to  clo  so  would  be  coii' 
trary  to  the  public  potic,v  of  the  state  as  expressed  in  Its  constitution  and  \vt 
with  reference  to  railroad  companies. 

Sune — BtatnUiT  Antliorltr. — The  original  obligation  of  a  railroad  company  to 
the  public  cannot  be  discharged  by  a  transfer  of  its  franchises  to  another  com- 
pany, encept  by  legislative  enactment  consenting  to  and  authorizing  such  trans- 
fer, with  an  exemption  granted  to  such  comparn-  relieving  it  from  liability. 
Legislative  consent  lo  the  transfer  is  not  alone  suBicient;  there  must  be  a  relewe 
from  the  obligations  of  the  company  to  the  public, 

FuaMSar— iDjurlM—OoiiBMUiic  Durlar'a  LUUUty. — Plaintiff  applied  lo  an 
agent  In  the  ticket  olfice  at  the  station  at  W,  on  defendant's  road,  for  a  ticket  to 
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E,  on  the  U.  P.  R.  R^  a  number  of  miles  east  of  the  eastern  terminuB  of  defend- 
ant's roBd,  which  was  on  the  line  of  the  U.  P.  R,  R.,  and  by  siith  agent  was  fur- 
nish^ a  single  local  ticket  from  W  to  E.  B_v  direction  of  the  agents  in  charge 
of  the  train  she  took  her  seal  in  the  car,  in  w'hich  she  was  carried  to  the  junction 
of  the  two  roads  and  on  to  E  without  change.  At  E  plaintitf  was  injured  while 
alighting  Irom  the  train,  the  injury  being  caused  hy  the  alleged  negligence  of 
those  in  charge  of  the  train.  Held,  that  in  such  case  the  defendant  would  be 
liable  under  the  provisions  of  sec.  3,  art.  i,  c.  7:,  Comp.  St.,  for  the  damages  sus- 

Erkok  to  District  Court,  Saunders  County : 
Bell  &  Soniborgir,  for  plainliff  in  error. 

J.   M.    Thurston,   IV.   K.  Kelly,  J.    S.  Shropshire  and   W.    W. 
Cotton,  for  defendant  in  error. 

Reese,  C.  J. — This  action  was  instituted  in  the  district 
court  of  Saunders  county,  by  plaintiff  against  defendant,  and  was 
for  damages  alleged  to  have  resulted  from  a  personal  BtatMnmit 
injury  received  by  plaintiff  while  a  passenger  on  defend- 
ant's road  and  in  its  cars,  through  the  negligence  of  ****' 
defendant's  agents  in  starting  the  train  before  plaintiff  could  alight 
from  the  car  at  Elkhorn,  and  by  which  she  was  thrown  violently 
down  and  seriously  injured.  If  was  alleged  in  the  petition  that 
defendant  was  a  railroad  corporation,  duly  organized  and  incorpo- 
rated under  the  laws  of  the  state  of  Nebraska  and  was  on  the 
date  of  the  injury  the  owner  of  and  operating  a  line  of  railroad  as 
a  common  carrier  of  passengers,  running  from  and  through  the 
city  of  Wahoo,  in  Saunders  county,  to  and  through  the  village  of 
tllkhorn,  in  Douglas  county;  that  on  the  31st  day  of  December, 
1886,  in  consideration  of  the  payment  by  plaintiff  to  defendant  of 
the  required  fare  for  such  service,  the  defendant  received  her  as  a 
passenger  on  its  road,  to  be  transported  from  Wahoo  to  Elkhorn; 
that,  in  consideration  of  the  fare  paid  by  plaintiff,  defendant 
promised  and  undertook  to  transport  her  as  aforesaid,  and  to  fur- 
nish suitable  means  and  allow  sufficient  time  for  her  to  enter  and 
alight  from  its  cars,  but  that  by  the  negligence  of  defendant  in 
failing  and  refusing  to  allow  her  sufficient  time  to  alight  from  its 
cans  at  Elkhorn,  and  by  negligently  starting  the  car  on  which  she 
was  then  riding  before  she  had  a  reasonable  time  to  alight  there- 
from, she  was  thrown  down,  and  the  injury  received,  to  her  dam- 
age, etc. 

For  answer  defendant  admitted  that  it  was  a  railroad  corpo- 
ration, duly  organized  and  incorporated  under  the  laws  of  this 
state,  but  denied  that  it  was  at  the  date  of  the  happening  of  the 
events  described   in    plaintiff's   petition,   operating  a 
line  of  road,  as   a  common   carrier,  from  Wahoo   to  Aniwer. 

Elkhorn,  but  alleged  that  it  was  the  owner  of  a  a  line 
of  road  from  Valley,  in  the  county  of  Douglas,  to  and  through 
the  city  of  Wahoo  in  Saunders  county,  and  that  the  village  of 
37  A.  &  E.  R.  R.  Cbs,— J 
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Elkhom  was  not  in  pr  on  any  part  of  its  line  of  road.  For  a  sec- 
ond defence  it  was  averred  that  defendant  was  a  railroad  corpora- 
tion, or^nized  as  aforesaid,  but  denied  that  it  was  operating  the 
road  from  Wahoo  to  Elkhorn,  said  last-named  point  being  situ- 
ated many  miles  eastward  from  the  terminus  of  defendant's  road, 
and  upon  the  Union  Pacific  Railroad.  It  was  further  denied  that 
defendant  was  operating  its  line  of  railroad  and  it  was  alleged 
that  defendant's  line  of  road  was  operated  exclusively  by  the 
Union  Pacific  Railway  Company,  a  corporation  organized  under 
and  by  virtue  of  the  laws  of  the  United  States,  and  that  said 
Union  Pacific  Railway  Company  was  operating  defendant's  line 
of  railroad  by  reason  and  because  of  its  ownership  of  all  the  capi- 
tal stock  of  defendant;  and  that  by  reason  of  such  ownership  the 
Union  Pacific  Railway  Company,  by  its  agents  and  servants,  had 
the  exclusive  possession  and  control  of  all  of  the  property  of  de- 
fendant, and  was  in  exclusive  possession  and  control  of  all  the 
stations  and  trains  operated  upon  and  along  the  line  of  defend- 
ant's road;  and  that  at  the  time  mentioned  in  the  petition 
defendant  had  no  agent  or  servant  in  Saunders  or  Douglas  county; 
and  that  if  plaintiff  purchased  a  ticket  as  alleged  in  her  petition, 
such  purchase  was  made  of  and  obtained  from  the  Union  Pacific 
Railway  Company  and  not  from  defendant,  or  any  of  its  agents 
or  servants.  The  third  defence  set  up  in  the  answer  consisted  of 
a  denial  of  the  reception  of  plaintiff  by  defendant  as  a  passenger, 
the  sale  of  a  ticket  to  her,  or  receipt  of  fare,  or  that  defendant 
was  under  any  obligations  to  transport  plaintiff.  All  carelessness 
or  negligence  on  its  part  was  also  denied,  as  well  as  all  injury  to 
plaintiff.  It  was  also  alleged  that  if  any  such  injuries  were  re- 
ceived or  sustained  they  were  received  while  plaintiff  was  a  pas- 
senger upon  the  cars  of  the  Union  Pacific  Railway,  and  not  of 
defendant;  and  that  any  contract  made  for  the  purchase  .of  a 
ticket  from  any  person  or  agent  at  the  time  alleged  was  made 
with  and  purchased  from  the  Union  Pacific  Railway  Company 
which  had  chaise  of  the  train.  It  is  also  alleged  that  whatever 
injuries  were  received  were  by  reason  of  the  contributory  negli- 
gence of  plaintiff. 

To  this  answer  plaintiff  filed  her  reply,  admitting  that  the  vil- 
lage of  Elkhorn  was  not  situated  on  the  defendant's  line  of  rail- 
road, but  was  several  miles  eastward  from  its  eastern 
PUlntUF*       terminus,  on  the  line  of  the   Union  Pacific   Railroad, 
reply.  The  allegations  of  the  answer  concerning  the  use  and 

occupation  of  defendant's  road  by  Union  Pacific  Rail- 
way Company  were  denied,  and  it  was  alleged  that  the  Union 
Pacific  Railway  Company  had  no  power  or  authority  to  become 
the  stockholder  of  defendant;  and  that  it  did  not  operate  the  line 
of  road  as  alleged  in  the  answer ;  and  that  the  agents  and  ser- 
vants referred  to  in  the  petition  and  answer  were  the  agents  and 
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servants  of  defendant.  It  was  denied  that  plaintiff  purchased  her 
ticket  from  or  made  any  contract  for  her  trafisportation  witii,  the 
Union  Pacific  Railway  Company,  but  that  she  applied  to  the 
usual  and  well-known  office  of  defendant,  situated  on  its  line  of 
road  and  on  its  right  of  way,  and  that  in  response  to  such  applica- 
tion to  the  persons  in  charge,  she  was  sold  a  ticket  for  continuous 
passage  from  Wahoo  to  Elkhorn ;  that  she  boarded  defendant's 
train  at  Wahoo  and  was  carried  through  to  Elkhorn  without 
change  of  cars,  where  she  received  the  injury  through  the  negli- 
gence of  defendant  as  alleged  in  her  petition.  All  other  allega- 
tions of  the  answer  were  denied.  A  jury  was  empanelled,  when 
plaintiff  called  and  examined  certain  witnesses  tending  to  prove 
the  purchase  of  a  ticket  at  Wahoo  In  Saunders  county  and  on  the 
line  of  the  defendant's  road,  to  Elkhorn  in  Douglas  county,  on 
the  line  of  the  Union  Pacific  Railroad;  that  she  went 
aboard  the  train  at  Wahoo  and  was  transported  without  change 
of  cars  from  there  to  Elkhorn,  where  the  alleged  injury  occurred. 
Among  other  witnesses  called  was  the  station  agent  at  Wahoo, 
who  testified  that  he  was  the  agent  for  the  Union  Pacific  Rail- 
way Company,  hired  by  the  superintendent  of  the  said  company, 
who  was  also  the  superintendent  of  the  Omaha  &  Republican 
Valley  Railroad  Company;  that  the  Omaha  &  Republican  Val- 
ley Railroad,  upon  the  right  of  way  of  which  the  depot  was 
located  in  which  he  was  employed,  was  operated  as  a  branch 
of  the  Union  Pacific  Railroad.  That  the  ticket  offered  in  evi- 
dence, and  attached  to  the  record  was  the  character  of  ticket  sold 
at  the  time  plaintiff's  ticket  was  purchased  and  was  known  as  a 
local  book  ticket,  which  was  used  as  a  substitute  for  card  tickets, 
commonly  used  on  railway  lines  for  local  travel ;  that  the  rea- 
son why  the  ticket  of  the  form  given  was  used  was  that  card 
tickets  were  used  only  between  points  where  there  was  consider- 
able travel ;  that  between  points  where  there  was  but  little  de- 
mand for  tickets  the  local  book  ticket  was  used  in  its  stead. 
This  ticket  was  in  the  following  form  : 


Ukion  Pacific  Ram.hav. 

-^ 

UlCAL. 

One  Kirsi  Cl;iu  PasiiLgc. 

c  £  -'■'  ?  i 

^Jit^l 

To  Elkhorn 

£ 

z:n^ 

S   8 

=sZ-' 

When  officially  aliimped. 

la"      si 

11  Uiis  lickil  i>  >old  at  a  ndiiced  me  it  U  void 

is 

^H  <t 

■fter-.     - . iSS.  ir  no  datEiiwrilUn  hereon 

condoclor.  will  honor  thi.  ..  „  unlimited  tick.^t. 

li-S^M 

e'^dSf'iriJ'j^'Ji'ut"'  '*■  """"^  ■"■'"'■ "- 

u 

S 

''Mh 

.  is^^'^'is 

Genenl  Ticket  Agtnl. 

"  ^SilsSS 

t- 

^       Q.2n2  8S 

ijoo  (Form  h-  ■■») 

Endorsed :  "  Union  Pacific  Railway,  Dec.  31, 1886,  Wahoo,  Neb." 
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It  was  shown  that  all  the  freight  and  passenger  business  of  the  de- 
fendant was  reported  to  the  proper  auditing  officers  of  the  Union 

Pacific  Railway  Company,  who  were  also  the  auditing 
Erldenca.        officers  of  the  defendant ;  that  the  eastern  terminus  of 

the  defendant's  road  was  at  Valley,  on  the  Union 
Pacific  Railroad,  in  Douglas  county;  and  that  the  destination  of 
plaintiff  (Elkhorii)  was  on  that  road,  a  short  distance  east  from 
Valley.  It  was  also  shown  that  no  change  of  cars  was  made  by 
passengers  going  from  VVahoo  to  Elkhorn,  but  that  the  car  in 
which  the  passengers  were  seated  ran  over  the  entire  hne  between 
the  two  stations.  Plaintiff  then  sought  to  prove  that  she  had  re- 
ceived the  injury  complained  of  at  the  station  at  Elkhorn,  by  the 
negligence  of  the  persons  in  charge  of  the  train,  she  being  vio- 
lently thrown  from  the  car  upon  which  she  was  riding,  and  from 
which  she  was  endeavoring  to  alight,  and  by  which  she  was  in- 
jured, and  offered  to  prove  all  the  allegations  of  her  petition  in 
that  behalf.  To  this  offer  defendant  objected,  as  incompetent, 
irrelevant  and  immaterial,  which  objection  was  sustained  and  to 
which  ruling  plaintiff  excepted.  The  court  then  directed  the 
jury  to  return  a  verdict  in  favor  of  defendant,  to  which  plaintiff 
also  excepted,  "  The  verdict  having  been  returned  in  accordance 
with  the  direction  of  the  court,  plaintiff  presented  her  motion  for 
a  new  trial,  in  which  it  was  alleged  that  the  court  erred:  "First. 
In  directing  the  jury  to  find  for  the  defendant.  Second.  In  re- 
fusing to  permit  plaintiff  to  prove  her  case  as  made  by  her  peti- 
tion. Third.  Error  of  law  occuring  at  the  trial.  Fourth.  The 
verdict  is  not  sustained  by  .sufficient  evidence.  Fifth.  The  ver- 
dict is  contrary  to  law,  Sixlh.  The  court  erred  in  giving  the 
instructions  Nos.  i  and  2  to  the  jury,"  This  motion  being  over- 
ruled and  judgment  having  been  entered  in  favor  of  defendant  on 
the  verdict  of  the  jury,  the  cause  is  brought  to  this  court  by 
plaintiff  by  proceedings  in  error. 

Two  questions   are  presented  for  decision:     First,  wovAd  the 
fact  that  the  Union  Pacific  Railway  Company  was  operating  the 

defendant's  road  at  the  time  of  the  accident,  if  such 
Qnsatioiu  were  the  fact,  exempt  defendant  from  the  damages 
preieniai,        resulting    from    injuries    of  the  kind  alleged  to  have 

been  sustained  by  plaintiff?  And.  second,  if  not. 
would  the  fact  that  the  accident  occurred  on  the  line  of  the  Union 
Pacific  Railroad,  and  off  the  line  of  defendant's  road,  prevent  a 
recovery  against  defendant,  and  render  the  Union  Pacific  Rail- 
road Company  alone  liable,  the  contract  for  transportation  having 
been  made  with  defendant,  the  ticket  delivered  thereunder  being 
a  single  local  ticket  (without  coupons)  for  continuous  passage, 
the  transportation  being  continuous,  upon  the  same  train  or  car 
furnished  by  defendant  at  its  station  on  the  line  of  its  own 
road? 
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We  are  unable  to  find  any  proof  in  the  record  as  to  the  capac- 
ity in  which  the  Pacific  Railway  Company  had  possession  of  the 
defendant's  road,  (if  it  had  such  possession,)  whether  of  lessee, 
owner,  or  by  a  traffic  arrangement.  But  for  the  purpose 
of  this  case  we  do  not  thinly  it  very  material  as  to  Tnufn  of 
this,  for  we  are  of  the  opinion  that  no  arrangement  or  buutilM- 
contract  could  be  made  which  would  have  the  effect  of  Liability  of 
releasing  defendant  from  liability  in  a  case  of  this  truubror. 
kind.  It  is  alleged  in  the  petition,  and  admittedin  the 
answer,  and  perhaps  not  denied  in  the  reply,  that  the  Union  Pap ific 
Railroad  Company  is  a  corporation  organized  under  and  by  virtue  of 
the  laws  of  the  U  nited  States, and  hence  is  not  a  domestic  corporation 
in  thcsense  of  being  organized  under  the  laws  of  this  state.  Section 
3,  c,  72,  Comp.  St.,  in  treating  of  railroad  corporations  whose 
lines  of  road  are.  in  this  state,  is  as  follows:  "Every  railroad 
company  as  afqresaid,  shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  transported  over  its  road 
except  in  case  where  the  injury  done  arises  from  the  criminal 
negligence  of  the  persons  injured,  or  when  the  injury  complained 
of  shall  be  by  the  violation  of  some  express  rule  or  regulation  of 
said  road  actually  brought  to  his  or  her  notice."  Section  72,  ct 
stg.,  c.  16,  Comp.  St.,  provfdes  a  method  for  the  incorporation  of 
railroad  companies  in  this  state,  and  confers  upon  such  corpora- 
tions the  right  of  eminent  domain  and  other  privileges  therein 
mentioned,  among  which  are  the  right  to  lay  out,  locate, 
construct,  furnish,  maintain,  operate  and  enjoy  a  railroad,  and,  for 
that  purpose,  the  issuance  of. shares  of  capital  stock  of  gioo  each, 
which  shares  shall  be  regarded  as  personal  property  and  shall  be 
subject  to  sale  and  transfer  in  the  usual  way,  etc.  The  sale  and  . 
transfer  of  the  shares  of  stock  would  not  necessarily  confer  upon 
another  railroad  corporation,  the  owner  or  holder  of  such  shares, 
the  right  to  take  possession  of  the  road,  relieve  it  from  its  proper 
liability  to  its  patrons,  and  compel  them  to  look  to  the  owner  of 
the  capital  stock  for  their  compensation  for  injuries  received  on 
its  line.  It  is  the  general  intent  and  purpose  of  the  constitution 
and  laws  of  this  state  that  railroad  companies,  except  such  as  have 
been  chartered  by  congress,  shall,  as  a  condition  precedent  to  the 
enjoyment  of  the  proper  rights  and  franchises  of  railroad  compa- 
nies, become  organized  and  incorporated  under  the  laws  of  this 
state  and  therefore  subject  to  the  jurisdiction  of  its  courts.  These 
provisions  might  be  successfully  evaded  or  rendered  nugatory 
were  corporations  other  than  domestic  corporations  peimitted  to 
buy  up  the  capital  stock,  assume  exclusive  control  and  manage- 
ment of  the  franchises  conferred,  and  at  the  same  time  compel 
persons  having  legal  demands  to  look  to  the  non-resident  corpo- 
ration for  their  liquidation.  It  evidently  never  was  the  purpose 
of  the  legislature  to  permit  corporations  to  be  organized  under 
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the  laws  of  the  state,  construct  their  lines  of  railroad,  and  then  turn 
them  over  to  foreign  corporations  for  operation  and  management 
and  thus  avoid  all  legal  liability  growing  out  of  a  failure  to  dis- 
charge public  duties.  As  is  substantially  said  in  many  of  the 
cases  hereinafter  cited,  the  right  to  organize  corporations  which 
shall  have  the  right  to  exercise  the  sovereign  powers  conferred 
upon  railroad  companies  is  granted  only  by  the  laws  of  our  state. 
A  railroad  corporation  organizing  under  it  does  so  with  the  lia- 
bilities of  a  domestic  corporation  attached.  If  a  railroad  com- 
pany, to  which  the  legislature  has  granted  these  franchises,  per- 
mits others  to  use  them,  the  original  company  must  be  responsible 
to  the  public  for  the  negligence  of  such  persons.  It  is  only  by 
authority  derived  from  the  law  of  this  state  that  a  railroad 
company  can  transfer  to  another  the  right  to  use  its  track,  by 
lease  or  otherwise,  and  we  know  of  no  statu+e  by  which  the 
original  company  can  divest  itself  of  responsibility.by  transferring 
its  corporate  powers  to  other  parties,  or  by  leasing  its  road  to 
them.  It  is  practically  a  universal  rule  in  this  country  that  the 
original  incorporated  company  cannot,  in  the  absence  of  special 
statute,  authorizing  an  exemption,  divest  itself  of  responsibility 
for  the  torts  of  persons  occupying  its  road  by  transferring  its. 
corporate  powers  or  leasing  the  road  to  them.  It  cannot  by  its 
own  act  absolve  itself  from  its  proper  obligations  without  the 
consent  of  the  legislature.  It  is  liable  for  injuries  to  its  passen- 
gers caused  by  the  negligence  of  another  company  which  it  al- 
lows to  use  its  road.  Pierce,  R.  R.  283,  and  cases  there  cited. 
See  Balsley  v.  Railroad  Co.,  119  III.  68:  Singleton  v.  Railroad  Co., 
70  Ga.  464;  Railroad  Co.  v.  Brown,  17  Wall.  445;  Railroad  Co.  f. 
Mayes,  49  Ga.  355;  Nelson  v.  Railroad  Co.,  26  Vt.  717;  Railroad 
Co.  V.  Dunbar,  20  111.  623.  It  follows  that  while  the  ticket  might 
be  issued  in  the  name  of  the  operating  company,  yet  a  habitity 
would  exist  as  against  the  corporation  constructing  and  owning- 
the  road,  even  though  the  operating  company  might  also  be 
liable.  In  Nelson  v.  Railroad  Co.,  sii/ira.  Judge  Redfield,  in 
writing  the  opinion  of  the  court,  says;  "The  lessors  must  at  all 
events  be  held  responsible  for  just  what  they  expected  the  lessees 
to  do,  and  possibly  for  all  which  they  dodo,  as  their  general  agents; 
for  the  public  can  only  look  to  that  corporation  to  whom  they 
have  delegated  this  portion  of  public  service.  Certainly  they  are  not 
bound  to  look  beyond  them,  although  they  may  doubtless  do  so." 
It  was  shown  by  the  evidence  that  plaintiff's  husband  went  to 
the  station  on  defendant's  road  and  called  for  tickets 
to  Elkhorn.  Tickets  similar  to  the  one  hereinbefore 
copied  were  handed  to  him  by  the  agent.  While 
Uabiiit;.  the  words  "  Union  Pacific  Railroad  "  are  printed  upon 
the  ticket  and  also  upon  the  stub  attached  thereto, 
yet  there  is  nothing  contained  in  the  ticket  which  necessarily  shows 
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-it  to  be  the  contract  of  that  company,  or  that  the  contract  for 
carriage  was  made  with  it.  A  ticket  is  said  to  be  a  receipt  taken,  or 
voucher  showing  payment  for  the  passage,  rather  than  a  contract, 
and  by  its  purchase  the  contract  between  the  passenger  and  the 
carrier  is  said  to  be  consummated.  The  contract  is  implied  by 
law  except  so  far  as  it  is  expressed  on  the  face  of  the  ticket.  2 
Wood  Ry.  Law  1394  and  cases  cited.  The  ticket,  therefore, 
would  not  render  the  contract  between  plaintiff  and  defendant 
different  from  what  it  would  have  been  had  the  words  refcrrd  to 
not  appeared  on  it.  The  contract  having  been  to  convey  plaint- 
iff to  Elkhorn  from  Wahoo,  as  shown  by  the  testimony  above  re- 
ferred to,  and  a  single  ticket  having  been  given,  it  would  seem 
that  plaintiff  had  the  right  to  look  to  defendant  for  a  fulfillment 
of  such  contract.  While  it  is  true  that  where  coupon  tickets  are 
sold  over  long  lines  of  connecting  roads  by  the  first  company, 
acting  alone  as  the  agent  of  those  over  whose  roads  the  passenger  is 
to  travel,  the  company  selling  the  ticket  is  liable  only  for  a  safe  pas- 
sage over  its  line.  Such  connections  do  not  exist  here.  For  the 
purpose  of  the  liability  of  defendant  the  whole  line  over  which 
plaintiff  was  to  pass  was  that  of  the  defendant.  In  Railway  Co. 
V.  Blake,  7  Huri.  &  N.  987,  Chief  Justice  Cuckburn,  in  deliver- 
ing the  opinion  of  the  court,  says:  "If  a  railroad  company 
chooses  to  contract  to  carry  passengers,  not  only  over  their  own 
line,  but  also  over  the  line  of  another  company,  either  in  whole  or 
in  part  the  company  so  contracting  incurs  all  the  liability  which 
would  attach  to  them  if  they  contracted  solely  to  carry  over  their 
own  lines."  In  that  case  it  was  held  that  the  defendant  company 
was  liable  to  the  j^aintiff  for  damage  resulting  from  a  personal 
injury  caused  by  an  accident  on  the  line  of  the  South  Wales 
Railway  Company,  and  over  which  the  plaintiff  was  being  trans- 
ported in  the  same  carriage  which  he  entered  at  I'addington  sta- 
tion, on  the  Great  Western  Railway  Company's  Line,  and  for 
which  he  had  paid  one  fare  for  his  conveyance  to  Milford,  on  the  line 
of  the  South  Wales  Railway  Company.  The  same  was  held  in 
Birkett  V.  Railway  Co.,  4  Hurl.  &  N.  729.  See  also  Buxton  v. 
Railway  Co.,  L.  R,,  3  Q,  B,  549;  Thomas  v.  Railway  Co.,  L.  R., 
6  Q.  B.  266;  Stetlcr  v.  Railway  Co.,  49  Wis.  6og;  6  N.  W.  Rep. 
303;  Railroad  Co.  v.  Peyton,  106  111.  534;  Hissell  v.  Railroad  Cos., 
22  N.  Y.  258;  Peters  v.  Rylands.  20  Pa.  St.  497.  Our  attention  is 
called  to  Hood  v.  Railroad  Co.,  22  Conn,  i,  and  it  is  insisted  by 
defendant  that  the  reasoning  of  Judge  ELLSWORTH,  in  the  opin- 
ion, conclusively  establishes  the  rule  adopted  by  the  learned 
judge  of  the  district  court  in  his  direction  to  the  jury.  In  that 
case  the  plaintiff  purchased  a  ticket  from  the  defendant  railway 
company  to  CoIIinsville.  The  defendant  had  no  road  to  Collins- 
ville,  and  passengers  were  conveyed  from  a  point  on  its  road  to 
CoIIinsville   by  stage.     A  single  ticket  was  sold,  which  was  ex- 
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changed  for  a  ticket  given  to  plaintiff  by  the  conductor  on 
defendant's  train,  which  is  as  follows:  "New  Haven  and 
Northampton  Company.  Conductor's  Ticket.  New  Haven  to 
Collinsville,  by  stage  from  Farmington.  O,  D,  Goodrich,  Con- 
ductor." Judge  Ei.LSWOKTii.  in  his  opinion,  referring  to  the 
two  companies  (the  railroad  and  stage  companies,)  says:  "One 
company  receives  nothing  for  the  services  or  expenditures  or 
risks  of  the  other,  nor  is  there  a  participation  in  profits,  nor  a 
piirtnership  nor  joint  obligation,  nor  joint  control.  Each  attends 
exclusively  to  his  own  appropriate  business, — the  railroad  com- 
pany to  the  railroad,  and  the  stage  company  to  the  stages." 

It  seems  to  us  that  the  case  at  bar  must  be  disposed  of  on  prin- 
ciples differing  materially  from  those  applied  to  that  case.  While 
it  is  true  that  a  single  ticket  was  sold,  yet  it  was  known  that 
only  a  portion  of  the  passage  could  be  made  by  rail ;  and.  doubt- 
less, as  stated  in  the  opinion  of  the  learned  judge,  each  company 
attended  exclusively  to  its  own  appropriate  business, — the  rail- 
road company  to  the  railroad  and  the  stage  company  to  the  stages. 
The  railroad  made  no  claim  or  pretension  to  carry  passengers  to 
CoUinsville  in  its  cars,  and  doubtless  the  same  rule  would  have 
been  applied  had  the  stage  company,  instead  of  running  coaches, 
furnished  horses  upon  which  the  pa.ssengers  might  ride.  Hut  in 
this  case  the  facts  are  entirely  different.  Plaintiff  purchased  her 
ticket  to  Elkhorn.  Defendant  placed  her  in  a  car  for  passage 
which  was  to,  and  did  transport  her  to  her  destination  without 
change.  When  she  purchased  her  ticket,  and  boarded  the  car  at 
Wahoo,  the  undertaking  was  clearly  for  her  transportation 
therein  to  the  point  of  destination.  The  fact  that  the  car  would 
pass  over  the  track  of  another  company  ■■«  roiili'  could  make  no 
difference.  The  same  may  be  said  of  the  citations  from  z  Ror. 
R.  R.  997,  and  2  Wood  Ry.  Law  1417,  in  which  it  is  said,  as  we 
have  before  held,  where  coupon  tickets  are  sold,  the  company 
selling  the  ticket  is  the  agent  of  the  connecting  lines  over  which 
the  coupons  attached  to  the  ticket  will  furnish  the  passenger 
transportation.  We  hold,  therefore,  that  the  agent  by  whom  the 
ticket  was  sold  to  plaintiff,  must  be  treated  as  the  agent  of 
defendant,  and  that  by  the  sale  of  the  ticket  in  response  to 
a  request  for  a  ticket  to  Elkhorn,  and  a  conveyance  of  plaintiff 
over  the  road  in  defendant's  train  and  car,  without  change,  pro- 
cured by  the  single  local  ticket,  the  defendant  would  be  liable  for 
any  injury  to  plaintiff  while  carrj'ing  her  over  the  line  designated 
in  her  ticket,  caused  by  the  negligence  of  those  in  charge  of  the 
train  and  car  upon  which  she  travelled.  The  judgment  of 
the  district  court  is  therefore  reversed,  and  the  cause  i.s  remanded 
for  further  proceedings  according  to  law.     The  other  judges  con- 
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Rali:h;!1  A\i>  (}AsinN  R.  Co. 
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FaiMiis«n — ConBtotliiE  Llnai — Liability  of  ContrAatlng   OompMir. —  Where 

there  is  a  special  contruct  to  transport  to  a  point  bevond  the  conlractinj; 
compan/'s  line,  the  companiefi  whose  bervices  are  required  in  the  execution  of 
the  contract  become  pro  kae  vice  agents  of  the  contracting  companv  in  Tullilling' 
the  terms  oftiie  contract  and  giving  it  effect;  and  tlie  contracting  companv  is 
liable  for  pen-onal  injurie<:  to  a  passenger  caused  b_v  tlie  negligence  of  such  con- 
necting company. 

Appeal  from  Superior  Court,  Wake  County, 

Action  against  Raleigh  &  Gaston  R.  Co.  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff.  Gray  Washington, 
whilst  a  passenger  on  a  train  belonging  to  the  defendant,  which  was 
running  on  the  track  of  a  connecting  line.  The  defendant 
appeals  from  a  judgment  entered  upon  a  verdict  for  $1,500  in 
favor  of  the  plaintiff. 

Batckclor  &  Dcivrcux  for  appellant. 

Armistcad  Jones  for  appellee. 

Smith,  C.  J. — On  an  application  to  an  authorized  agent  of  the 
defendant  company  by  C.  W.  Hoover,  in  behalf  and  by  authority 
of  the  members,  of  a  colored  fire  association  known  as 
the  "Bucket  and  Ladder  Company  of  the  City  of  Ra-  Tacu. 

leigh,"  to  engage  an   excursion  train  to  run  from  said 
city  to  the  town   of  Warrenton,  and  return,  the  following  answer 
was  received,  bearing  date  May  25,  1887: 

"C.  W.  Hoover,  Esq.,  Box  329,  Raleigh,  N.  C:  Dear  Sir:  In 
response  to  your  favor  of  various,  1887,  we  will  charter  you  throe 
passenger  coaches  and  one  baggage  car,  to  run  by  special  train, 
to  run  between  Raleigh  and  Warrenton,  leaving  Raleigh  on  the 
13th  day  of  June,  1887,  returning  leave  Warrenton  on  the  13th 
day  of  June,  1887,  for  $200  (two  hundred  dollars),  to  be  paid,  $30  on 
or  before  May  25,  1887,  and  $170  June  13,  1887,  before  departure 
of  train  from  Raleigh.  The  conditions  on  which  this  charter  is 
made  are  as  follows:  No  greater  number  than  sixty  people  are  to 
go  in  anyone  car,  nor  wilt  you  be  permitted  to  sell  tickets  at  any 
point  except  Raleigh,  said  sales  to  be  good  only  on  your  excur- 
>ion;  nor  will  you  be  permitted  to  sell  any  ticket  on  your  return 
trip.     Excursionists  must  return  by  same  train  or  car  in  which 
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they  are  carried;  otherwise  full  fare  will  be  charged.  If  special 
train  is  run,  the  railroad  company  does  not  agree  to  adhere  to 
any  special  schedule,  unless  notice  is  given  when  this  contract  is 
signed  in  time  to  enable  proper  schedule  to  be  prepared;  nor  will 
this  company  be  held  responsible  for  the  baggage  of  your  passen- 
gers. Upon  return  of  this  letter  with  your  signature  accepting 
conditions  as  above,  accompanied  by  $30  forfeit  (as  a  guaranty 
that  you  will  carry  out  your  part  of  this  agreement),  arrangements 
will  be  completed  as  noted. 

"F.  W,  Cl^RK,  General  Passenger  Agent, 
"B." 
"I  accept  the  above  conditions,  and  enclose  $30. 

"C,  W.  Hoover." 
"If  convenient  to  furnish  additional  coaches,  charge  will  be  §26 
each,  to  be  paid  before  departure  of  train  from  Raleigh. 

"F.  W.  C. 
"B." 
"Received  the  $30  forfeit,  as  herein  mentioned.  F.  W.  C- 

"B." 
"May  25,  1887,  J.  B.  Martin,  Auditor." 

The  defendant  railroad  does  not  run  to  Warrenton,  but  con- 
nects at  one  of  its  stations  nearest  to  the  town  with  an  inde- 
pendent line  known  as  the  "Warrenton  Railroad,"  which  runs 
thereto  over  a  track  three  miles  in  length.  During  the  pendency 
of  the  negotiations  for  the  excursion,  and  previous  to  the  day  of 
its  departure  a  correspondence  took  place  between  the  agents  of 
these  companies,  which,  and  the  result  arrived  at  as  seen  therein, 
were  as  follows : 

"  Raleigh,  N.  C.  5-1  i,  '87, 
"O.  P.  Shell,  Warren  Plains:  We  wish  to  contract  for  an  ex- 
cursion, Raleiffh  to  Warrenton.  Will  the  management  erf  your 
road  accept  Sj  for  engine  and  $5  per  coach  for  train  passing  over 
Warrenton  Railroad  from  Warren  Plains  to  Warrenton  and 
return  ?  [Signed]         F.  W.  Clark." 

"  RALEIGfl,  5-19,  "S/, 
"O.  P.  Shell,  Warren  Plains:     Please  say  to  Mr.  White  that,  if 
we    can    arrange    Warrenton   excursion,  we   will  let   engine  go 
through.  [Signed]         F.W.Clark." 

"Warren  Plains,  N.  C.  May  19,  1887. 
"To  F.  W.Clark:     President  of  Warrenton  road  accepts  your 
terms  of  $;  per  car,  but  directs  me  to  say  that  our  engine  can 
haul  only  three  passenger  coaches  at  once,  hence  would  like  for 
you  to  send  your  engine  through  to  Warrenton. 

"[Signed]  O.  P.  Shell." 

"Raleigh,  5-24.  '87. 
"0.  P.  Shell,  Warren  Plains:     Please  see  Mr.  White  and  say  to 
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him  that  we  fear  his  rails  are  too  light  to  take  excursion  train 
through  with  our  engine.  We  are  trying  to  arrange  excursion  to 
Warrenton  from  four  to  six  coaches.  Please  wire  me  quick  if  the 
Warrenton  engine  can  take  such  train  at  one  haul.  If  not,  how 
many  can  it  take  each  trip,  and  what  time  will  be  consumed? 
Please  wire  me  this  information  as  soon  as  possible,  and  say  if 
they  will  take  these  excursion  coaches  at  $5  each  for  round  trip. 
"[Signed]  F.  W.  Clark." 
"Warrenton,  N.  C,  24  May,  '87. 

"  To  F.  W.  Clark:  We  have  30-pound  steel  rail,  and  think,  at  a 
low  rate  of  speed,  it  will  bear  one  of  your  light  engines.  Your 
No,  5  can  do  this  work,  as  it  ran  over  our  road  one  ,winter.  Our 
engine  can  haul  three  passenger  coaches,  and  can  make  trip  from 
Warrenton  to  Warren  Plains  and  return  inside  of  thirty  minutes. 
Will  charge  $5  per  coach,  but  suggest  that  you  send  your  engine, 
as  the  time  of  arrival  of  excursion  may  conflict  with  our  mail  and 
freight  schedules.  [Signed]        O.  P.  Shell." 

"Raleigh.  N.  C,  5-25,  '87. 

"7i)  Captain  Smith,  Superintendent:  Please  read  the  attached 
message  and  say  if  our  No.  5  can  go  through. 

"[Signed]  F.  W.  C. 

'■By  B." 

"F.  W.  Clark,  G.  P.  A.:  My  impression  is  that  No.  5  engine  is  not 
in  running  condition.  Please  see  Mr.  Harding  as  to  condition  of 
engine  No.  5.  If  she  is  in  running  order  she  can  go  over  the 
Warrenton  road.  Yours  truly, 

"[Signed]  "Wm.  Smith,  Superintendent." 

"No.  5  engine  is  the  regular  engine  on  the  Louisburg  road- 
She  is  in  running  order.  [Signed]        B.  R.  Harding. 

"May  25,  '87. 

"ToF.  W.  Clark,  G.  P.  A  r 

"Raleigh,  N.  C,  June  7,  1887. 

"  IV.  J.  White,  Warrenton  Railroad,  Warrenton,  N.  C".— DEAR 
Sir:  Referring  to  my  telegraphic  correspondence  of  May  19th 
and  24th  with  Mr.  Shell,  of  your  road,  I  presume  Mr.  Shell  con- 
ferred with  you  in  regard  to  the  excursion  discussed.  We  have 
arranged  with  thecolored  fire  company  of  Raleigh  to  run  an  excur- 
sion train,  consisting  of  three  passenger  coaches  and  one  baggage 
car,  Raleigh  to  Warrenton  and  return,  on  June  13th  next.  These 
parties  also  have  an  option  on  four  coaches  in  addition  to  the 
above  mentioned,  and  the  train  may  consist  of  from  four  to  eight 
coaches.  It  has  been  arranged  by  the  superintendent  of  the  R. 
&  G.  road  to  handle  this  train  only  between  Raleigh  and  Warren 
Plains,  since  it  is  deemed  unsafe  for  our  engine  to  go  over  your 
road.  In  making  this  charter  we  have  been  governed  by  the  tele- 
gram from  Mr.  Shell  under  date  of  May  19th,  and  will  report 
collections  to  you  at  the  rate  of  $5  per  car  for  such  number  of 
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coaches  as  may  constitute  the  excursion  train.  This  amount  to 
cover  the  transportation  of  not  moru  than  sixty  people  to  the 
car,  two  persons  under  12  to  be  considered  as  one.  Capt.  Smith 
will  confer  with  you  in  regard  to  the  matter  of  schedule,  and  I  ask 
you  that  you  advise  me  that  the  necessary  arrangements  will  be 
made  for  the  handling  of  this  train  between  Warren  Plains  and 
Warrenton.  "Yours  truly, 

"[Signed]  F.  W.  Clark,  G.  P.  A." 

"Warrenton,  N.  C.  June  8,  1887. 

"F.  W.  Clark,  G.  P.  A.,  Ralcigfi,  N.  C— Ukak  Sir:  Your 
favor  of  the  seventh  is  .received  to-day.  Mr.  Shell  conferred  witli 
me  relative  to  the  intended  excursion,  and  I  now  confirm  his 
telegrams  to  you.  We  can  haul  three  coaches  at  a  time,  but  as 
our  road  is  only  three  miles  long,  we  can  soon  put  them  here  and 
back  to  Warren  Plains.  Yours  truly, 

"[Signed]  \Vm.  J.  White,  President  W.  R.  R." 

The  plaintiff, underthesc  conditions, became  apassenger  on  the 
excursion  train,  and,  while  in  a  coach  on  the  track  of  the  Warrenton 
Railroad,  suffered  the  injury  for  the  redress  of  which  he  brings 
this  action  against  the  defendant,  and  caused,  as  he  alleges  and 
as  the  jury  find,  by  mismanagement  and  negligence  of  the  officers 
and  servants  of  that  company,  without  that  concurring  negligence 
on  the  part  of  the  plaintiff  which  would  exonerate  it  from  liability 
therefor.  The  controversy  is  as  to  the  responsibility  of  the  de- 
fendant company,  under  these  arrangements  for  the  misconduct 
and  consequent  damage  of  the  officers  and  agents  of  the  short 
connecting  line;  and  the  instructions  asked  for  the  defendant  all 
proceed  upon  the  idea  of  a  sole  responsibility  resting  upon  the 
latter. 

The  instructions  asked  and  refused,  in  substance  and  condensed 
in  form,  are  these:  (i)  If  the  companies  are  separate  and  inde- 
pendent corporations,  the  disaster  having  occurred  on  the  War- 
renton Railroad,  managed  by  its  officers,  the  first  issue, 
Initnotioiii.  "Was  the  plaintiff  injured  by  the  default  and  negli- 
gence of  the  defendant?"  should  be  answered  by  the 
jury  "No."  {3)  That  there  is  no  evidence  of  negligence  on  the 
part  of  the  defendant's  employes,  or  of  any  injury  resulting  there- 
from. {4)  If  the  contract  was  that  the  defendant  should  run  the 
train  to  Warrenton,  it  did  not  impose  on  it  a  liability  for  tlie 
negligence  of  the  connecting  company.  (5)  There  is  a  fatal  vari- 
ance between  the  allegations  in  the  complaint  and  the  facts  in 
proof.  (8)  One  company  can  only  become  responsible  for  the  de- 
fault of  another  by  express  agreement,  and  the  issuing  of  a  ticket 
securing  a  passage  over  another  line  is  not  evidence  of  such 
agreement,  and  none  has  been  offered.  (9)  If  the  injury  was  suf- 
fered on  the  Warrenton  Railroad,  the  jurj-  must  say  to  the  first 
issue,  "No,"     (11)  If  the  defendant  has  shown  that  the  plaintiff 
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was  drunk  at  the  time  of  the  collision  of  the  trains  and  not  as  well 
able  to  look  after  his  safety  as  if  sober,  such  drunkenness  was  a 
co-operating  agency;  and  the  second  issue,  "If  so,  did  the  plain- 
tiff by  his  own  negligence  contribute  thereto?"  must  be  answered 
in  the  affirmative,  ti4)  It  is  the  duty  of  the  railroad  company 
to  exercise  the  highest  degree  of  care  in  providing  for  the 
safety  of  passengers  over  its  own  track,  yet  this  duty  termi- 
nates when  they  are  delivered  to  an  independent  connecting  line, 
and  there  is  no  evidence  that  defendant's  employes  had  any  right 
to  look  after  or  run  the  train  on  the  Warrenton  road.  (17)  There 
is  no  evidence  of  defendant's  culpability,  and,  if  held  to  be  cul- 
pable in  law,  the  damages  recoverable  are  only  for  a  breach  of  the 
contract  to  convey  the  plaintiff  to  Warrenton,  and  no  damages 
have  been  shown.  {20)  If  plaintiff  bought  his  ticket  from 
Hoover  or  the  fire  company,  the  plaintiff  must  look  to  him  for 
compensation,  and  not  to  defendant. 

It  was  in  evidence  that  the  passengers  were  all  safely  conveyed 
to  Warren  Plains  station,  and  then  it  became  necessary  to  divide 
the  train  and  carry  the  coaches  in  separate  sections  to  Warren- 
ton; that  while  the  first  section  was  at  Warrenton,  stationary,  the 
second  section  came  at  a  speed  of  25  or  30  miles  an  hour,  and, 
there  being  no  air  brakes  on  it,  nor  brakemen,  sufficient  to  arrest 
its  rapid  motion,  it  came  in  violent  collision  with  the  first,  both 
being  smashed,  and  the  plaintiff  was  injured.  The  testimony  was 
conflicting  as  to  the  condition^of  the  plaintiff  from  drinking,  and 
whether  he  was  in  any  default,  or  wanting  in  self  care,  by  which 
the  injury  could  have  been  averted.  The  instructions  asked  for 
the  defendant,  and  given,  are  substantially  as  follows:  (2)  The 
defendant's  giving  authority  to  Hoover  to  sell  the  plaintiff  a 
ticket  for  carriage  to  Warrenton  and  back  does  not  constitute  a 
contract  with  the  plaintiff  that  defendant  would  be  responsible  for 
the  negligence  of  the  other  company.  (6)  If  defendant's  agent 
told  Hoover  his  company  could  not  carry  the  excursion  further 
than  to  Warren  Plains  and,  at  Hoover's  request,  the  agent  made  a 
contract  with  the  Warrehton  Company  for  the  additional  trans- 
portation, the  issue  of  negligence  must  be  found  in  favor  of  the 
defendant.  (7)  If  theunderstanding  with  Hoover  was  that  de- 
fendant should  manage  the  train  on  its  road  and  the  other  com- 
pany manage  it  after  passing  upon  its  track  and  thus  complete 
the  carriage  to  the  terminus  agreed  on,  the  defendant  is  not 
liable.  (10)  If  the  plaintiff  was  drunk,  and  tiie  conductor  tried 
and  failed  to  arouse  him,  and  if  in  this  condition  he  was  injured, 
and,  had  he  been  sober,  could  have  escaped,  the  second  issue  must 
be  found  for  the  defendant.  (12)  If  the  conductor  on  the  War- 
renton road  told  the  plaintiff  of  his  danger,  and  directed  him  to 
move,  and  if  for  any  reason  he  did  not  move,  then  he  did  con- 
tribute to  his  own  hurt,  and  the  second  issue  must  be  found  in  the 
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affirmative.  (13)  If,  after  being  advised  by  the  conductor  of  his 
peril,  the  plaintiff  was  directed  to  apply  the  brakes  or  request 
someone  else  to  apply  them  and  he  did  neither,  without  sufficient 
■excuse,  and  there  is  no  evidence  of  matter  in  excuse,  he  is  in  such 
a  sense  the  cause  of  his  own  injury  as  to  deprive  him  of  recourse 
upon  the  company  for  the  negligence  of  its  own  agents.  (15) 
While  Shell  may  be  an  agent  of  the  defendant  at  that  station  to 
receive  freight  and  issue  tickets,  he  might  also  exercise  an  agency 
for  the  other  company,  and  his  acts  in  the  latter  capacity  would 
not  be  binding  on  the  defendant ;  and  there  is  no  evidence  that  in 
what  he  did  in  respect  to  the  excursion  train  in  entering  upon  and 
passing  over  the  VVarrenton  track,  he  was  acting  for  the  defend- 
ant. (21)  If  anyone  warned  the  plaintiff  of  his  danger,  and 
advised  him  to  go  into  the  other  coach,  where  if  he  had  bgen  he 
would  have  avoided  injury,  then  he  did  contribute  to  his  own 
injury.  The  court  further  charged  "  that  if  the  jury  shall  believe 
from  the  evidence  that  C.  VV.  Hoover,  acting  for  the  said  fire 
■company,  contracted  with  the  defendant  for  the  excursion  train 
to  run  from  Raleigh  to  the  town  of  Warrcnton  and  return,  and 
that  the  defendant  made  a  special  contract  with  the  Warrenton 
road  to  take  the  excursion  train  from  Warren  Plains  to  Warren- 
ton and  return,  and  that  the  said  Warrenton  road  acted  as  the 
agent  of  the  defendant  in  carrying  said  excursion  train  from 
Warren  Plains  to  the  town  of  Warrenton  and  return,  and  the  plain- 
tiff was  injured  by  reason  of  the  negligence  of  the  said  Warren- 
ton road,  then  the  plaintiff  is  entitled  to  recover,  provided  plain- 
tiff did  not  contribute  to  his  own  injury."  The  defendant 
excepted  because  there  was  no  evidence  of  any  partnership  or 
agency  to  bind  the  defendant.  The  exceptions  are  intended  to 
comprehend  all  the  instructions  which,  when  requested,  the  court 
declined  to  give,  and  such  as  were  given  outside  of  them  without 
a  specification  of  the  errors  they  are  supposed  to  contain.  In  our 
opinion  the  charge  was  quite  as  favorable  to  the  defendant  as  its 
counsel  could  reasonably  require,  and  in  some  particulars  more  so. 
But  as  the  plaintiff,  having  secured  a  verdict,  does  not  complain, 
we  shall  not  review  them. 

The  principal  contention,  and  to  this  central  enquiry  the  various 
matters  in  controversy  all  tend,  is  as  to  the  scope  and  effect  of 
the  contract  for  the  excursion  beyond  the  defendant's 
own  lines,  and  its  liability  for  the  consequences  of 
Ti  Mnt»  f  "'^gi'S^"*^^  Upon  another  connecting  line.  While  it 
^^  is  true  that  an  arrangement  entered  into  among  roads 
*""  °*  which  by  their  union  form  a  route  between  distant 
•Mnp*nr-  termini,  to  facilitate  transportation,  each  acting  as 
forwarding  agent  for  the  other  at  their  points  of  connection,  does 
not  of  itself  and  especially  when  the  common  liability  is  dis- 
claimed in  the  freight  bill  or  passenger  ticket,  render  each   liable 
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for  the  default  of  the  others,  as  is  held  in  Phifer  v.  Carolina  C,  R, 
Co.,  89  N.  C.  314;  Weinberg  I-.  Albemarle  &  R.  R.  Co.,  91  N.  C. 
31  ;  Knott  V.  Raleigh  &  G.  R.  Co.,  98  N.  C.  73 ;  32  Am.  &  Eng. 
R.  R.  Cas,  481,  It  is  not  less  well  settled  that  where  there  is  a. 
special  contract  to  transport  to  a  point  beyond  the  contracting 
company's  line,  the  companies  whose  services  are  required  in  the 
execution  of  the  contract  become  an  agency,  severally,  of  the 
first,  in  fulfilling  its  terms  and  giving  it  effect.  In  a  note  to  the 
caseofQuimbyi'.Vanderbilt,  quoted  from  17  N.  Y.  306,  in  Thomp. 
Carr.  423,  in  which  it  is  decided  that  one  of  several  connecting 
lines  may  bind  itself  for  a  safe  transportation  over  the  other  lines, 
and  whether  such  is  the  contract  must  be  determined  upon  the 
evidence,  the  author,  adverting  to  repugnant  rulings  in  different 
courts,  says  :  "  The  weight  of  authority  is  that  if  a  carrier  under- 
takes to  carry  a  passenger  and  his  baggage  to  a  certain  destina- 
tion, he  is  responsible  for  his  safety  and  that  of  his  baggt^e,  as 
carrier,  throughout  the  whole  distance,  whether  the  franchise  and 
means  of  conveyance,  when  the  injurj-  or  loss  occurs,  be  owned 
or  controlled  by  him  or  some  other  carrier;"  and  a  very  large 
number  of  cases  are  referred  to  as  so  ruling.  This  liability  is  the 
legal  result  of  a  special  contract  to  convey  between  two  desig- 
nated points  and  to  provide  adequate  means  of  conveyance  over  the 
route  between  them  ;  and  such,  in  our  opinion,  is  very  clearly  the 
contract  in  the  present  case,  and  so  it  seems  to  have  been  under- 
stood between  the  parties.  A  single  charge  is  made  for  the  whole 
trip  and  the  train  is  to  pass  over  both  roads  in  reaching  the 
agreed  terminus;  the  defined  conditions  attach  to  the  entire 
route  ;  a  separate  arrangement  is  made  between  the  two  com- 
panies for  the  carriage  by  the  .  Warrenton  Company  over 
its  short  line;  and  a  price  stipulated  to  be  paid  by  the 
other  for  the  necessary  service.  Besides  these  evidences 
of  the  common  understanding  of  the  contract,  its  terms 
are  direct  and  .specific  themselves ;  and,  as  the  defendant  agreed 
to  run  the  train  to  Warrenton,  necessarily  it  must  make  some 
arrangement  with  the  other  line  in  order  to  fulfil  it.  The  de- 
fendant's Hability,  therefore,  commensurate  with  their  agreement, 
covers  the  entire  transportation,  and  the  Warrenton  Company 
and  its  agents  became /r£>  Aac  vice  the  defendant's  agents  in  con- 
summating it.  It  was  therefore  entirely  proper  to  charge  in  the 
complaint  the  disaster  as  proceeding  from  the  defendant's  negli- 
gence, the  negligence  of  the  employes  being  in  law  the  negligence 
of  the  employer.  So,  too,  the  common  law  imposes  upon  a  com- 
mon carrier,  conveying  passengers  under  a  special  contract  which 
admits  to  the  coaches  such  as  may  pay,  an  obligation  to  carry 
safely,  and  to  use  proper  care  and  vigilance  in  the  management  of 
the  train. 

We  find  no  error,  and  must  affirm  the  -udgment. 
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CUTUfa  Of  Pauangart — Coaaactlng Ourlwi — LlKbUltj, — In  Redlield  on  Rail 
ways.  Vol.  1 1,  p.  lOy.  it  is  declared  Ihal  as  the  general  duty  of  common  carriers  of 
passengers  is  different  from  that  of  common  carriers  of  goods,  so  the  implied  con- 
tract resulting  from  the  sale  of  through  tickets  for  passengers  is  dilferent. 
Through  tickets,  in  the  form  of  coiiponh.  wliich  are  purchased  of  the  first  com- 
pany,  and  whicit  entitle  the  person  holding  them  to  pass  over  successive  roads 
with  ordinary-  p3s>enger  ba^age,  sometimes  far  thousands  ofmiles,  in  this  coun- 
try import  conimonlv  no  contract  with  the  firsl  company  to  carry  such  person 
beyond  the  line  of  their  own  road  and  are  to  be  regarded  as  distinct  tickets  for 
each  road,  sold  hy  the  lir^^t  company  as  agents  for  the  others  so  far  as  passenger 
is  concerned  :  and  unless  the  first  company  check  the  baggage  beyond  iheir  own 
tine,  it  is  questionable  perhaps  how  far  Iliey  are  liable  for  losses  happening  be- 
yond their  own  limits.  In  Thompson's  Carriers  of  Passengers,  p.  412,  a  diflercnt 
rule  is  declared  to  be  the  law,  and  it  is  stated  that  llie  carrier  who  first  receii'ed 
the  passenger  and  with  whom  the  contract  of  transportation  was  made,  is  held  to 
the  same  degeee  of  liability  as  if  this  conipany  owned  and  controlled  the  entire 
length  of  line  traversed,  the  reason  being  that  the  carrier  having  contracted  to 
furnish  his  passengers  with  a  safe,  expeditioiis  and  comfortable  passage,  is  pre- 
sumed to  have  the  means  of  so  doing, — at  least  is  bound  to  do  it.  The  latter  rule 
is  supported  by  the  following  cases,  viz:  Birkett  i*.  Whitehaven  Junction  R.  Co., 
4  Hurl  &N..  730;  Great  Western  R.  Co.  f.  Blake.  7  Hurl  &  N..  9S7;  Buxton  !■. 
North  Eastern  R.  Co.,  L.  R.  j  1^  B.,  549;  Murch  v.  Concord  R.  Co..  ag  N.  H., 
o;  Seymour  ;■.  Chicago  etc.  R.Co.,  3"Biss.  (V.  S.)  43;  John  v.  Bacon  L.  R.  5C. 
P.,  439;  McLeani-.  Burbank.  M  Minn.  177;  Latch  i.  Rumner,  27  L.  J.,  Eitch. 
155;  Thomas  v.  Rhvmney  R.  Co..  L.  R.  6  CL  B.  2&>;  s.  c.  L.  R,  5  Q^  B.  336, 
whilst  the  rule  that  the  contracting  company  is  not  responsible  beyond  the  limits 
of  its  own  line  has  been  sustained  in  the  following  cases:  Pennsvivania  R.  Co.,  z: 
Connell,  111  111.  I95;  s.  c,  18  Am.  &  Eng  R.  Cas.  339;  Pennsvivania  R.  Co.  v. 
Schwartzenberger.  45  Pa.  S(.  208:  Hood  -■,  New  York  &  New'lluven  R.  Co.  12 
Conn.  1;  Funilenheimr-.  Memphis  &0.  R.Co..  9  Ileisk.(Tenn.)  1^38;  Nashville 
St  Chattanooga  R.  Co.  -.:  Spnivberry,  9  Helsk.  (Tenh.)  S52. 

Where  coupon  tickets,  which  indicate  upon  the  face  a  se]>arate  service  bv  the 
different  roads  ,ire  purchased,  it  has  been  held  that  the  import  of  such  a  trans- 
action is  that  the  ticket  for  the  passage  u]ion  roads  beiond  its  own  line  are  sold 
by  the  first  road  as  agent  for  the  others,  and  that  the  obligation  and  responsi- 
bilities of  the  carrier  of  persons  over  other  roads  than  its  own  are  not  thereby 
assumed  unless  its  relation  to  those  roads,  hy  contract  or  olhenvise.  is  such  as  to 
compel,  or  at  least  consist  with  that  character,  hlartan  ;'.  Kastem  R.  Co.,  114 
Mass.  44;  Knighi  j:  Portland  S.  &  P.  R.  Co..  ^(1  Me,  234.  But  in  Georgia,  a 
contrary  rule  has  been  adopted,  and  it  has  been  held  that  a  railroad  company 
which  sells  and  issues  through  tickets  to  passengers  over  its  own  lino  of  road  and 
the  lines  of  road  of  other  companies  is  liable  for  the  sure  and  safe  transportation 
of  such  passengers  or  persons  to  the  point  of  destination  notwithstanding  it  may 
be  endorsed  or  printed  on  the  ticket  so  ^otd  and  issued,  that  the  company  Issuing 
and  selling  sucli  tickets  shall  not  be  liable  except  as  to  Its  own  line  of  road. 
Central  R,  Co.  of  Ga.  i-.  Combs,  70  Ga.  533;  s.c,  iSAm.&  Kng.  R.  R.  Cas.  298. 
Ko  too,  it  has  been  held  that  a  ticket  entitling  the  passenger  to  travel  over  the 
line  of  the  companv  issuing  it  and  connecting  lines  to  the  destination  specified  in 
it,  is  transferable  iii  the  absence  of  any  limitation  in  the  contract,  and  upon  the 
refusal  of  the  connecting  line  to  accept  the  ticket  and  of  the  contracting  company 
to  furnish  a  local  ticket  over  the  connecting  line,  the  holder  has  a  right  of  action 
against  the  contracting  companv  forbreacli  of  contr.tct.  Hudson  t.  Kansas  Pa- 
cific R- Co.,  3  McCrary  (U.  S.)'i49.  Where,  however,  a  contracting  company 
issues  a  ticket  to  a  point  on  a  connecting  line  and  the  conductor  upon  the  train 
collects  the  same  from  the  passenger  and  issues  Instead  a  railroad  check  entitling 
him  to  travel  over  the  connecting  line  which  is  accepted  by  the  conductor  of  the 
latter  company,  the  connecting  company  is  liable  for  the  injury  sustained  bv  the 
passenger  whilst  upon  its  line.  Schopman  r.  Boston  Si,  W.  R.  Co.,  9  Cush. 
(Mass.)J4. 
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New  York,  Philadelphia  and  Norfolk  R.  Co. 


Cooper's  Administrator  and  others. 

(  Virginia  Supreme  Courl  of  Appeals,  April,  1SS9.) 

n  Asainat  Thirl  Parly^Impatablg  NefUKence. — Where  a   pas- 
is  injured  by  a  collision,  the   negligence  of  llie  carrier  ia  not  impuUble  to 
him  for  the  purpose  of  barring  his  right  to  recover -tor  the  negligence  of  a  third 

Suns — DegTM  of  C&r«. — In  an  action  to  recover  damages  for  the  death  of  a  pas- 
senger on  a  steam  boat,  it  is  not  error  for  the  court  to  refuse  to  instruct  the  jury 
that  one  boat  owed  a  greater  degree  of  diligence  to  the  passenger  than  the  other, 
the  question  being  not  the  degree  of  vigilance  due  by  the  carrier,  but  whether  the 
defendant  was  guilty  of  negligence  which  contribuled  to  the  injury. 

ColUalon — Tug  and  Toir — Ugliti — CtoieIiis  Coorte. — A.  tug  with  a  barge  in  tow 
was  proceeding  across  the  course  of  a  ferry  boat.  The  night  was  darlc  and  stormy, 
and  none  of  the  colored  lights  of  the  tug  or  tow  were  visible  to  the  ferry  boat, 
being  hid  by  the  relative  position  of  the  tug  and  barge.  The  tug  and  barge  bore 
down  on  the  ferry  boat  and  attempted  to  cross  her  bow  close  upon  her,  when  a 
collision  occurred.  Held,  that  Jt  was  negligence  on  the  part  of  the  tug  thus  to 
attempt  to  cross  the  ferry  boat's  course  when,  owing  to  the  situation  of  the  lights, 
the  ferry  boat  could  have  no  warning  of  its  proximity. 

Error  to  Circuit  Court,  Norfolk  County. 

Action  against  the  New  York,  Philadelphia  &  Norfolk  R.  Co. 
and  others  to  recover  damages  for  negligently  causing  the  death 
of  the  plaintiff's  intestate.  The  New  York,  Philadelphia  &  Nor- 
folk R.  Co.  brings  error  to  review  a  Judgment  for  the  plaintiff. 

Lacy,  J. — This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  Norfolk  county,  rendered  on  the  22cl  day  of  December, 
1887.  The  case,  so  far  as  it  is  necessary  to  be  stated,  is  as  follows : 
The  Portsmouth,  a  steam  tug,  belonging  to,  and  in  the 
employment  of,  the  plaintiff  in  error,  with  a  railroad 
bai^e  in  tow,  started  from  the  Norfolk  Southern  Rail-  «•»««* 
road  wharf  in  Berkley,  a  suburb  of  Norfolk,  about  the  ****' 

hour  of  8:45  P.  M.,  to  go  to  the  wharf  of  the  plaintiff 
in  error  at  the  foot  of  Water  street  in  Norfolk  city.  Just  above 
Norfolk  city  the  Elizabeth  river  is  divided  into  two  branches,  and 
the  village  of  Berkley  is  situated  on  the  point  between  the  two 
branches ;  while  the  cities  of  Norfolk  and  Portsmouth,  lying  on 
each  side  of  Elizabeth  river,  stretch  upwards  along  the  said  river 
opposite  to  Berkley,  and  the  said  river  constitutes  what  is  called 
the  inner  harbor  of  Norfolk,  The  village  of  Berkley,  at  the 
head  of  the  Norfolk  harbor,  hes  between  the  upper  end  of  the 
37  A.  &  E.  R.  R.  CaB.-3. 
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cities  of  Norfolk  and  Portsmouth,  separated  from  Norfolk  by  the 
eastern  branch  of  Elizabeth  river,  and  from  Portsmouth  by  the 
southern  branch,  and  it  lies  nearer  to  Portsmouth  than  to  Norfolk. 
A  ferryboat  called  the  "Manhasset,"  which  is  a  small  passenger 
steam  boat,  plies  regularly  at  short  fixed  intervals  across  the  Eliza- 
beth river  between  the  ferry  slip  in  Norfolk  and  the  ferry  slip  in 
Portsmouth.  These  slips  not  being  opposite,  the  course  of  the 
ferry-boat  is  diagonally  across  the  Elizabeth  river.  The  two 
courses  of  the  said  boats,  as  indicated,  crossed ;  and  in  respective- 
ly moving  along  the  said  courses  on  the  night  in  question,  which 
was  dark  and  stormy,  a  gale  blowing  from  the  north  against  the 
bow  of  the  tug  and  her  tow,  which  was  loaded  heavily  with  three 
rows  of  freight  cars,  on  the  port  side  of  the  ferry  boat,  a  collision 
occurred,  by  which  the  tow  of  the  tug  broke  up  the  ferryboat, 
carrying  away  the  whole  of  the  ladies'  cabin  and  the  wheel  house 
on  the  port  side,  and  killing  the  wife  of  the  defendant  in  error. 
When  the  tug  left  her  wharf  in  Berkley,  she  was  233  yards  from 
the  Portsmouth  ferry  slip  diagonally  across  the  southern  branch, 
and  in  full  view  of  it,  as  shown  by  its  lights.  The  distance  from 
Norfolk  to  Portsmouth  is  less  than  two-thirds  of  a  mile,  and  it 
takes  the  ferryboat  between  five  and  six  minutes  to  make  the 
whole  distance,  and  when  the  collision  occurred  the  ferry  boat  was> 
about  three-fourths  of  the  way  across  from  Norfolk  to  Portsmouth. 
The  action  was  brought  by  the  defendant  in  error  against  both 
the  plaintiff  in  error  and  the  owners  of  the  ferry  boat,  and 
Judgment  recovered  against  each  in  the  sum  of  $4,750.  The 
plaintiff  in  error  applied  for  and  obtained  a  writ  of  error  from 
this  court. 

The  first  error  assigned  here  is  the  action  of  the  circuit  court  in 
giving  the  instruction  asked  for  by  the  plaintiff,  as  set  forth  in  bill 
of  exceptions  "A,"  in  effect,  that  if  the  jury  should 
InjorlM  to  believe  from  the  evidence  that  the  navigators  of  both 
pMMn^nr-  the  ferry  boat  and  the  tug  and  barge  were  guilty  of 
Impntftbl*  carelessness  and  negligence  in  so  doing,  and  that  the 
n^UBenw.  death  of  Mrs.  Fanny  L.  Cooper,  the  wife  of  the  defend- 
ant in  error,  was  caused  'by  the  negligence 
of  both  those  navigating  the  ferry  boat  and  tug  and 
bai^e,  both  contributing  thereto,  then  the  jury  should  find 
against  all  the  said  defendants;  but  if  they  "should  be- 
lieve the  injury  was  caused  by  the  negligence  of  those  only 
who  navigated  either  the  ferryboat  on  the  one  hand,  or  the 
tug  and  barge  on  the  other,  then  the  verdict  should  be  against  the 
party  so  causing  the  injury.  The  objection  to  this  instruction  is 
that  each  boat  is  held  to  the  same  degree  of  diligence,  whereas 
the  defendant  owner  of  the  tug  and  tow  claims  that  as  the  de- 
ceased, the  said  wife  of  the  defendant  in  error  here,  was  a  passen- 
ger on  the  ferry  boat,  that  a  contract  relation  existed  on  the  part 
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of  the  ferry  boat'  and  the  passenger,  and  called  for  extraordinary 
vigilance,  aided  by  the  highest  skill,  and  rendered  the  ferry  boat 
liable  for  the  slightest  negligence,  whereas  the  tug  and  tow  had 
no  contract  relation  with  the  deceased,  and  were  liable  to  exercise 
only  ordinary  care  and  diligence,  which  is  embodied  in  an  instruc- 
tion set  forth  in  bill  of  exception  "I,"  which  was  refused  by  the 
court.  This  contention  of  the  plaintiff  in  error  is  based  upon  the 
idea  that  the  negligence  of  the  carrier  is  imputable  to  the  passen- 
ger who  has  confided  himself  to  its  care:  it  being  decided  in  the 
English  case  of  Thorogood  v.  Bryan,  8  C.  B.  1 15,  where  a  passen- 
ger, in  alighting  from  an  omnibus,  was  thrown  down  and  injured 
by  the  negligent  management  of  another  omnibus,  that  an  action 
could  not  be  maintained  against  the  owner  of  the  latter  if  the 
driver  of  the  omnibus  in  which  the  passenger  was  riding,  by  the 
exercise  of  proper  care  and  skill,  might  have  avoided  the  accident 
which  caused  the  injury;  which  was  approved  in  the  case  of  Arm- 
strong V.  Railway  Co.,  L.  R.,  10  Exch.  47,  decided  in  1875  (i2 
Moak,  Eng.  R.  508);  Houfe  v.  Fulton,  29  Wis.  296;  Prideaux  v. 
Mineral  Point,  43  Wis.  513  ;  Lockhart  v.  Lichtenthaler,  46  Pa,  St. 
151 ;  Payne  71.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  39  Iowa  523  ;  Carlisle 
v.  Sheldon,  38  Vt.  440,  and  in  some  other  cases. 

Clark,  J,,  said  in  the  case  of  Noyes  v.  Town  of  Boscawen,  10 
Atl.  Rep.  692:  "The  rule  that  the  negligence  of  the  driver  or 
manager  of  a  vehicle  is  to  be  treated  as  the  negligence  of  a  pas- 
senger, in  an  action  by  the  passenger  against  a  third  party,  is  put 
upon  the  ground  that  the  passenger,  in  selecting  the  conveyance, 
hasplaced  himself  in  the  care  of  the  driver,  and  hence  must  be  taken 
to  be  in  the  same  position;  and  the  driver,  as  to  third  persons,  is 
to  be  so  far  regarded  as  the  agent  or  servant  of  the  passenger  as  to 
make  the  latter  chargeable  with  the  driver's  negligence,  and  hence 
not  entitled  to  recover,  although  he  may  have  been  free  from  fault 
himself."  The  learned  judge,  proceeding,  said  :  "In  the  absence 
of  any  relation  of  master  and  servant,  or  principal  and  agent, 
when  each  is  independent  of  control  by  the  other,  why  should  a 
passenger  be  chargeable  with  the  driver's  negligence,  any  more 
than  the  driver  with  the  passenger's  negligence,"  We  think  that 
the  traveller  should  beheld  to  the  exprcise  of  reasonable  care  only 
in  the  selection  of  a  driver ;  and,  being  in  no  default  in  the  choice 
of  a  conveyance,  and  having  no  control  over  the  management  of 
the  team,  he  should  not  be  held  responsible  for  the  negligence  of 
the  driver,  which  he  could  not  reasonably  anticipate  or  prevent. 
Lopes,  J.,  is  quoted  in  the  same  case  as  saying  (Thorogood  v. 
Bryan,  and  Armstrong  v.  Railway  Co.,  having  both  been  in  the 
mean  time  overruled  in  the  English  court  of  appeals  in  the  case 
of  The  Bemina,  L.  R.,  13  Prob.  Div.  58):  "A  passenger  in  an  om- 
nibus, whose  injury  is  caused  by  the  joint  negligence  of  that  om- 
nibus and  another,  may,  in  my  opinion,  maintain  an  action  either 
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against  the  owner  of  the  omnibus  in  which  he  was  carried,  or  the 
other  omnibus,  or  both" — and  was  clearly  of  opinion  to  overrule 
Thorogood  v.  Bryan,  as  had  been  many  times  held  before  that. 
Robinson  v.  New  York  C.  &  H.  R.  R.  Co.,  66  N.  Y.  ii ;  Dyer  v. 
Erie  R.  Co.,  71  N.  Y.  228;  Bennett  v.  New  Jersey  etc.  R.  Co.,  36 
N.  J.  Law  225  ;  New  York,  L.  E.  &  W.  R.  Co.  v.  Steinbrenner,47 
N.J.  Law,  161  jTransferCo.  «>.  Kelly,  36  0hioSt.  86.gi  ;  Wabash. 
St.  L.  &  P.  R.Co.  V.  Shacklet,  105  III.  364;  Turnpike  Co.  v.  Stew- 
art, 2  Mete.  (Ky.)  [19;  Louisville  etc.  R.  Co.  v.  Case's  Admr.,  9 
Bush  728 ;  Tompkins  v.  Clay  Street  Hill  R.  Co.,  4  Pac.  Rep.  1 165  ; 
Little  V.  Hackett,  116  U,  S.  366.  The  doctrine  of  Thorogood  v. 
Bryan  being  declared  to  be  unsound  and  in  conflict  with  the  prin- 
ciple that  no  one  should  be  denied  a  remedy  for  injuries  sustained 
without  fault  by  him,  or  by  a  party  under  his  control  or  direction  ; 
that  the  relation  of  master  and  servant  and  principal  and  agent 
does  not  exist  in  cases  where  the  passenger  has  no  control  over 
the  driver;  that  it  is  the  right  to  control  the  conduct  of  the 
agent,  which  is  the  foundation  of  the  doctrine  that  the  master  is 
to  be  affected  by  the  acts  of  his  servant,  and  that  no  one  is  re- 
sponsible for  the  negligence  of  another,  unless  the  latter  is  his 
servant  or  agent.  The  doctrine  of  Thorogood  v.  Bryan  was  much 
criticised  by  the  English  judges,  and  has  been  at  last  overruled 
there.  It  was  never  generally  followed  in  this  country,  and  may 
be  now  properly  said  to  be  altogether  discarded,  and  rightly  so. 
The  passenger  has  no  control  over  the  driver  of  an  omnibus,  and 
certainly  none  over  the  conduct  of  a  railway  train  or  steam  boat, 
on  which  he  has  taken  passage.  He  has  no  control  over  the  move- 
ments of  either,  and  is  in  fact  powerless  to  prevent  the  negligence 
of  either.  As  is  pointed  out  in  the  case  of  The  Bernina,  supra, 
if  the  passenger  is  so  identified  with  the  driver  as  to  be  deemed  to 
be  guilty  of  his  negligence,  and  therefore  to  be  deprived  of  a 
right  of  action,  it  must  necessarily  follow  that,  in  addition  to  his 
rights  being  curtailed,  his  liabilities  are  correspondingly  enlarged, 
and  the  result  is  that  the  passenger  in  an  omnibus  or  other  pub- 
lic conveyance,  is  necessarily  liable  to  third  parties  for  the  negli- 
gence of  the  driver,  which  could  be  maintained  upon  no  sound 
principle.     See  note  in  Amer,  Law  Rep.  27,  129, 

In  the  case  of  Webster  v.  Railroad  Co.,  38  N.  Y.  260,  which 
was  a  case  of  a  passenger  by  one  railroad  suing  another  railroad 
for  the  consequences  of  a  collision,  it  was  held  that  the  negligence 
of  the  defendant  whereby  plaintiff  was  injured,  being  established 
by  evidence,  and  there  being  no  pretence  that  the  plaintiff  was 
guilty  of  any  personal  negligence,  the  negligence  of  a  third  party 
contributing  to  the  injuries  furnishes  no  excuse  for  the  negligence 
of  the  defendant,  and  no  reason  why  it  should  not  respond  in 
damages.  Hence  the  refusal  of  the  judge  to  charge  that,  if  the 
jury  should  find  that  the  injuries  were  in  part  caused  by  the  neg- 
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ligence  of  a  third  party,  the  plaintiff  could   not  recover  from  de- 
fendant, was  not  error. 

And  so  in  this  case  the  refusal  of  the  court  to  instruct  the  jury 
that  one  boat  owed  a  greater  degree  of  diligence  to  the  passenger 
than  the  other  was  not  error,  because  the  negligence  of  a  third 
party  could  not  be  held  to  be  the  contributory  negligence  of  the 
passenger,  so  as  to  bar  his  right  to  recover;  the  question  being, 
not  the  degree  of  vigilance  due  by  the  third  party,  but  whether 
the  defendant  was  guilty  of  negligence  which  contributed  to  the 
injury  ;  if  the  defendant  was  so  negligent,  then  it  was  no  defence 
for  it  that  some  other  party  was  also  guilty  of  negligence,  unless 
that  other  party  was  such  that  its  negligence  could  be  imputed  to 
the  plaintiff  by  its  being  the  servant  or  agent  of  the  plaintJfT,  and 
under  his  control  and  direction,  which  was  not  this  case. 

But  it  is  argued  that  in  the  case  of  Norfolk  &  W.  R.  Co.  v. 
Burge,  32  Am.  &  Eng.  R,  R.  Cas.  loi,  it  was  held  that  it  was  not 
error  to  refuse  an  instruction  asked  by  the  defendant 
because  it  failed  to  define  the  degree  of  care  and  cau-  Dep»o(o«i» 
tion  required  of  the  plaintiff  to  entitle  him  to  recover.  -In»tniotIoB. 
In  that  case  the  degree  of  care  and  caution  or  the  con- 
tributing negligence  of  the  plaintiff  was  of  importance,  because  if 
he  had  contributed  to  the  injury  by  his  negligence  he  might  be 
barred  of  recovery,  and  would  be,  unless  the  defendant,  after  dis- 
covering his  negligence,  had  failed  to  use  due  diligence  notwith- 
standing, to  prevent  the  injury.  Dun  v.  Seaboard  &  R.  R.  Co., 
78  Va.  645.  But  in  this  case  it  was  not  asked  that  the  court 
should  instruct  the  jury  as  to  negligence  of  the  plaintiff — none 
being  claimed  against  him ;  but  the  request  was  as  to  the  negli- 
gence of  the  third  party,  the  co-defendant  steamboat,  which  was 
properly  refused,  for  reasons  stated  already  in  what  has  gone  be- 
fore. The  Washington  ?'.  The  Gregory,  9  Wall.  513;  The  Ala- 
bama V.  The  Game-Cock,  92  U.  S.  695  ;  Colegrove  v.  New  York 
&  N.  H.  R.  Co.,  20  N.  Y.  492 ;  Chapman  v.  New  Haven  R.  Co., 
19  N.  Y.  341- 

The  next  assignment  of  error  is  that  the  court  gave  the  in- 
struction   set   forth  in   the  defendant's  bill   of  exceptions   "B," 
which   was,  in  effect,  that   if  the  jury   believed   the 
stated  circumstances  as  set  forth  above;  that  if  the  GollUim-Tng 
tug  with  its  tow  left  the  Berkley  wharf  when  the  ferry    ud  tow- 
boat  was  not  in  its  Portsmouth  slip,  to  go  to  the  Nor-  Nagllgenoa. 
folk  wharf,  and  to  cross  the  course  of  the  ferry  boat, 
then  shortly  due  at  Portsmouth,  with  the  tide  at  a  strong  flood^ 
in  a  dark  and  stormy  night,  and  none  of  the  colored  lights  of  the 
tug  or  tow  visible  to  the  Manhassett,  but  that  the  same  were  hid 
by  the   relative  position  of  the   tug  and  barge,  and  that  they 
could  not  be  seen  by  any  person  on  the  ferry  boat — then  those 
navigating  the  said  tug  and  barge  were  in  fault,  and  guilty  of 
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negligence.  There  can  be  no  doubt  of  the  propriety  of  this  ac- 
tion of  the  court.  The  bai^e  was  an  immense  object,  with  all  its 
colored  lights  hidden  from, view  by  its  going  backwards,  and  the 
tug,  with  its  colored  lights  on  the  opposite  side  of  the  barge,  very 
much  lower  than  the  bai^e,  and  the  three  rows  of  cars  thereon, 
and  altogether  out  of  sight,  while  a  gale  of  wind  and  a  flood  tide 
impressed  their  forces  upon  the  ferry  boat.  Under  these  circum- 
stances the  tug  and  barge  bore  down  upon  the  ferry  boat,  they 
were  enveloped  in  total  darkness  except  the  stern  light,  a  lantern 
upon  the  cars  on  the  barge,  which  was  at  best  misleading;  and 
this  not  by  an  accident  which  resulted  from  the  equal  obscurity 
of  the  ferry  boat,  so  that  its  locality  in  like  manner  could  not  be 
discovered  by  the  navigators  of  the  tug  and  barge.  But  with  all 
the  lights  of  the  ferry  boat  brightly  burning,  both  colored  and 
white  lights,  and  all  her  saloon  windows  throwing  a  bright  light 
all  around  her,  the  lights  of  her  Portsmouth  slip  close  by,  show- 
ing her  destination,  and  the  lights  of  her  Norfolk  slip  not  far  off, 
showing  her  departure,  and  her  course  being  well  known  (as  well 
as  their  own  obscurity)  to  the  navigators  of  the  tug  and  bar^e,  it 
was  in  every  sense  an  imprudence  to  attempt  to  cross  her  bow 
close  upon  her,  or  to  rely  upon  the  signal  of  a  whistle  to  deflect 
her  course,  against  the  contingency  of  the  gale,  which  was  blowing 
against  the  tug,  carrying  back  the  sound  of  any  whistle  the  tug 
might  sound,  so  that  it  might  not  be  heard  in  the  ferry  boat. 
Whatever  light  the  feriyboat  showed  the  tug  when  she  left  her 
Norfolk  slip,  she  was  not  then  either  meeting  or  crossing,  being 
too  far  off  to  do  either,  and  her  exact  course  was  known  and  well 
defined,  and  the  tug  should  have  passed  astern  of  her,  especially 
•  when  she  was  freighted  with  passengers;  but  before  the  collision 
the  ferryboat  showed  her  port  light,  and  the  tug  was  bound  to 
pass  on  her  port  side,  and  that  this  was  now  impossible  was  the 
fault  of  the  tug.  The  rule  of  navigation  requires  the  steam  ves- 
sel, such  as  the  tug,  to  carry  a  red  light  on  the  starboard  side,  and 
a  green  light  on  the  port  side,  in  each  case  obscured  astern,  and 
showing  only  in  front.  The  tug  had  these,  but  they  were  hidden 
completely  by  her  tow.  The  barge  had  these,  but,  as  it  was 
moving  stern  foremost,  its  lights  were  obscured  also.  It  was  neg- 
ligence thus  to  attempt  to  cross  the  course  of  the  ferry  boat 
across  her  bow,  when  she  was  thus  driven  by  wind  and  tide,  at 
an  unusual  speed,  in  total  ignorance  of  the  proximity  of  her  im- 
mense and  invisible  destroyer.  There  was  no  error  in  the  action 
of  the  court  in  giving  this  instruction.  Rev.  Stat.  U.  S.,  §  4233, 
rules  4,5,  p.  816:  The  Pennsylvania,  19  Wail.  126,  135;  The 
Eleanora,  17  Blatchf.  102  ;  Samuel  H.  Crawford,  6  Fed.  Rep.  906; 
The  Frank  P.  Lee,  30  Fed.  Rep.  277;  The  Titan,  23  Fed.  Rep. 
414;  Briggs  w.  Day,  21  Fed.  Rep.  727;  Marshall  n.  Tug  Conroy 
and  Barge  "E,"  2  Fed.  Rep.  785  ;  The  Howard,  30  Fed.  Rep.  281. 
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The  next  assignment  of  error  which  we  will  consider  is  the  ac- 
tion  of  the  court  in   refusing  to  set  aside  the  verdict  and  grant  a 
new  trial  to  the  defendant,  as  set  forth  in  bill  of  excep- 
tions "L."     We  think  there  was  no  error  in  that  action       Kafnnl  to 
of     the  court.     The  evidence  has  been  sufficiently  set      (nnt  mw 
forth  already,  and  the  jury  were  the  proper  triers  of      trW. 
the    facts ;   and  the  circuit  court,  under  the  circum- 
stances of  this  casc,rightly  refused  to  set  aside  their  verdict.    In  this 
court  this  question  is  considered  as  upon  a  demurrer  to  the  evi- 
dence  by  the   plaintiff  in  error,  and   there  is  no  principle  upon 
which  we  can  reverse  the  finding  of  the  jury  in  this  case. 

As  to  negligence  of  the  Manhassett,  we  have  no  concern  with 
that.  A  judgment  was  rendered  against  its  owners  because,  as 
stated  in  argument,  there  was  no  special  ofTicia!  lookout.  That 
boat  has  not  appealed,  and  the  verdict  and  judgment  of  the  court 
below  as  to  it  are  final ;  and  for  reasons  already  stated,  the  ques- 
tion as  to  its  negligence  cannot  affect  the  plaintiff  in  error  in  a 
suit  by  one  of  the  passengers  in  the  ferry  boat  against  it. 

This  disposes  of  all  of  the  questions  raised  and  relied  on  in  the 
argument  here  and  in  the  petition.  The  same  questions  are 
stated  in  difTerent  forms,  and  under  different  heads,  but  we  have 
considered  and  substantially  disposed  of  them  all  in  what  we 
have  already  said,  and  it  would  be  of  no  benefit  to  prolong  this 
discussion  further.  We  think,  after  a  careful  consideration  of  the 
whole  case  as  presented  here,  that  there  is  no  error  in  the  judg- 
ment complained  of,  and  the  same  must  be  affirmed, 

Lewis,  P.  {dissentittg.) — I  dissent  from  the  opinion  of  the  court 
in  this  case.  The  record,  in  my  opinion,  discloses  several  errors 
for  which  the  judgment  should  be  reversed ;  but,  as  the  order  to 
be  entered  here  will  be  final,  and  there  will  be  no  further  trial  of 
the  case,  I  will  call  attention  to  only  one  or  two  of  them. 

It    was  palpable  error,   I  think,  to  instruct   the  jury,   as   the 
circuit  court  did,  against  the  objection  of  the  appellant,  that  they 
must  find  for  the  plaintiff  if  they  believed  from  the 
evidence  that  the  collision  and  consequent  death  of    ProvinM 
the   plaintiff's  intestate  was  caused  by  the  negligence     ofjniy- 
of  the  defendant's  agents,  without  accompanying  the     Initmotlim. 
instruction  with  any  explanation  as  to  what  negligence 
is.      The  authorities  all  agree  that  negligence,  when  the  facts  are 
disputed,  is  a  mixed  question  of  law  and  fact.     It  includes  two 
questions:  (i)  Whether  a  particular  act  has  been  performed  or 
omitted  ;  and  (2)  whether  the  performance  or  omission  of  this  act 
was  the  breach  of  a  legal  duty.     The  latter  is  a  pure  question  of 
law  for  the  court ;  the  former  a  pure  question  of  fact  for  the  jury. 
Shear.  &   R.   Neg.,  §  ii.     Therefore,  to  enable  the  jury  in  the 
present  case  to  intelligently  decide  whether  the  defendants  had 
been  guilty  of  negligence,  it  was  necessary  for  them  to  be  told 
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what  legal  duty  the  defendants,  or  either  of  them,  owed  to  the 
plaintiff's  intestate  when  the  casualty  occurred.  A  railroad  com. 
pany,  like  any  other  carrier  who  carries  passengers  by  the  agency 
of  steam,  is  not  only  bound  to  exercise  the  highest  degree  of  care 
in  safely  transporting  its  passengers,  but  it  must  repel  by  satis- 
factory proofs  every  imputation  of  negligence  by  a  passenger. 
But  it  owes  no  such  duty  to  a  stranger,  and  in  no  case  does  it  owe 
to  a  stranger  the  duty  of  exercising  anything  more  than  ordinary 
care.  Shenandoah  Valley  R.  Co.  v.  Moose,  83  Va.  827,  These 
are  rules  which  the  law  prescribes,  and  in  respect  to  whichit  is  the 
duty  of  the  court  to  instruct  the  jury  in  a  case  like  the  present, 
when  instructions  are  asked  upon  the  subject,  in  order  that  the 
jury  may  say  whether,  upon  the  facts  of  the  particular  case,  neg- 
ligence is  established.  The  rule  that  to  questions  of  law  the 
court  responds,  and  to  questions  of  fact  the  jury  respond,  is  as 
old  as  the  common  law  itself,  and  the  court  can  no  more,  with 
propriety,  surrender  its  functions  to  the  jury  than  it  can  invade 
the  province  ot  the  jury  by  taking  from  them  and  upon  itself  the 
decision  of  disputed  questions  of  fact.  Greenleaf  says  that 
where  the  question  to  be  decided  is  a  mixed  one  of  law  and  fact, 
it  is  submitted  to  the  jury,  who  are  first  instructed  by  the  judge 
in  the  principles  and  rules  of  law  by  which  they  are  to  be  gov- 
erned in  finding  a  verdict,  and  these  instructions  they  are  bound 
to  follow.  I  Greenl.  Ev.,  ij  49.  And  in  a  note  to  the  text  it  is 
said,  by  way  of  illustration  of  the  rule,  that  "the  judge  is  to  in- 
form the  jury  as  to  the  degree  of  diligence,  or  care,  or  skill,  which 
the  law  demands  of  the  party,  and  what  duty  it  devolves  on 
him,  and  the  jiiry  arc  to  find  whether  that  duty  has  been  done." 
I  had  supposed  this  principle  was  too  weli  settled  to  be  ques- 
tioned. It  has  been  repeatedly  recognized  by  this  court,  and  is 
the  universally  accepted  doctrine. 

In  Dun  V.  Seaboard  &  R.  R.  Co.,  78  Va.  645,  Judge  Lacv, 
speaking  for  the  court,  and  citing  numerous  cases,  used  this 
language  :  "When  the  facts  are  disputed,  the  question  of  negli- 
gence is  a  mixed  question  of  law  and  fact.  The  jury  must  ascer- 
tain the  facts,  and  the  judge  must  instruct  them  as  to  the  rule  of 
law  which  they  are  to  apply  to  the  facts  as  they  may  find  them." 
The  rule  is  well  expressed  by  Hcach  in  his  work  on  Contributory 
Negligence,  at  section  161,  who  says  that,  as  negligence  is  gener- 
ally a  mixed  question  of  law  and  fact,  "it  devolves  upon  the  court 
to  say,  as  matter  of  law,  what  is  neghgcnce,  and  upon  the  jury  to 
say,  as  matter  of  fact,  in  the  light  of  the  instructions  from  the 
bench,  whether  or  not  in  the  particular  case  at  bar,  the  facts,  as 
proven  to  their  satisfaction,  warrant  the  imputation  of  negligence. 
In  other  words,  the  court  tells  the  jury  what  negligence  is,  and 
the  jury  tells  the  court  what  the  facts  of  the  case  show  upon  the 
question   of   negligence.     The   judge   defines  negligence   in  the 
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charge,  and  the  jury  apply  the  definition  to  the  facts  in  their 
verdict."  And  he  very  justlyadds  the  remark  that  an  uncounted 
multitude  of  authorities  might  be  cited  in  support  of  this  ele- 
mentary proposition. 

Nor  has  any  authority  been  cited  in  support  of  the  ruling  of 
the  circuit  court,  other  than  certain  general  expressions  of  some 
of  the  courts,  in  disapproving  the  doctrine  of  Thorogood  v. 
Bryan,  8  C.  B.  114,  to  the  effect  that  a  passenger  •"  ^  t_  t«d 
public  conveyance  who,  without  fault  on  his  part,  is  in-  y^^^  " 
jured  by  the  negligence  of  a  third  party,  contributing  "K""*- 
to  the  injury,  may  maintain  an  action  against  such  per- 
son, notwithstanding  the  contributory  negligence  of  those  in 
charge  of  the  conveyance  in  which  he  is  being  carried.  I  certain- 
ly do  not  controvert  this  proposition,  but  concede  it  to  be  sound. 
The  case  of  Thorogood  v.  Bryan  was  based  upon  a  groundless 
fiction,  and  has  been^rightly,  I  think — overruled.  The  point 
there  decided  was  that  a  passenger  in  a  public  omnibus,  who  is  in- 
jured by  the  negligent  management  of  another  omnibus,  cannot 
maintain  an  action  against  the  owner  of  the  latter,  if  the  driver  of 
the  former,  by  the  exercise  of  proper  care  and  skill,  might  have 
avoided  the  accident ;  and  the  reason  assigned  was  that  the  pas- 
senger in  selecting  a  vehicle  so  identifies  himself  with  the  vehicle 
and  its  driver  that  the  negligence  of  the  latter  is  to  be  considered 
the  negligence  of  the  passenger  himself.  But  this  reasoning  is 
fallacious,  as  we  know  from  every  day  experience  that  the  passen- 
ger ordinarily  exercises  no  control  over  the  driver,  and  has  no 
means  of  preventinghis  negligence.  The  doctrine  has  never  been 
recognized  in  the  admiralty  courts,  nor  has  it  been  generally  fol- 
lowed in  this  country.  On  the  contrary,  it  has  been  rejected  by 
many  courts  of  last  resort,  including  the  supreme  court  of  the 
United  States,  in  Little  v.  Hackett,  1 16  U.  S.  366,  and  the  case 
itself  has  been  recently  overruled  in  England.  The  Bernina,  L. 
R.,  12  Prob.  Div.  58.  I  do  not  doubt,  therefore,  that  the  plaintiff 
in  the  present  case  may  maintain  an  action  against  the  appellant 
if  the  negligence  of  the  latter  contributed  to  the  death  of  the 
deceased.  But  the  question  at  last  comes  back,  what  is  negli- 
gence? And  that  must  be  decided  in  the  manner  I  have  indi- 
cated. If  the  ruling  of  the  circuit  court  be  correct,  then,  indeed, 
not  only  must  Thorogood  v.  Bryan  be  disregarded,  but  the  law 
has  been  carried  to  the  opposite  extreme  from  what  it  was  in 
England  before  that  case  was  overruled  ;  that  is  to  say,  the  appell- 
ant may  not  only  be  sued  with  the  owners  of  the  ferryboat,  for 
the  alleged  negligent  killing  of  the  plaintiffs  intestate,  but  it  must 
stand  upon  the  same  footing  with  the  co-defendant,  notwith- 
standing the  deceased,  at  the  time  of  the  accident,  was  a  passen- 
ger on  the  ferry  boat,  to  whom,  therefore,  the  owners  of  the  ferry- 
boat owed  the  highest  degree  of  care  and  skill,  whereas  the  ap- 
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pellant  owed  her  no  higher  duty  than  to  exercise  ordinary  care  in 
the  management  of  its  tug  and  barge.  New  York,  P.  &  N.  R.  Co. 
V.  Kellam's  Admr.,  83  Va.  851-857.  But  surely  this  is  not  the 
law.  The  same  rule  by  which  tKe  liability  of  the  appellant  would 
have  been  determinable  if  the  action  had  been  brought  against  it 
alone  must  be  the  test  of  its  liability  in  a  joint  action  like  the 
present.  Why  should  it  not  be  so?  Upon  what  principle  can  it 
be  otherwise? 

It  was  su^ested  in  the  argument  that  there  is  no  contribution 
between  tort  feasors,  but  this  argument  assumes  as  established  the 
very  point  in  dispute;  the  question  being  not  one  of  contribu- 
tion, but  of  original  liability;  in  other  words,  whether  or  not  the 
appellant  was  negligent.  But  how  were  the  jury  to  determine 
that  question,  without  being  first  told  what  legal  duty  the  ap- 
pellant owed  the  deceased?  They  were  not  presumed  to  know, 
without  an  instruction  upon  the  point,  and  they  ought  not  there- 
fore to  have  been  left  in  the  dark,  as  they  were,  to  determine  it 
for  themselves.  It  was  plainly  the  duty  of  the  court  to  have  in- 
structed them  as  to  the  rule  of  law  by  which  they  were  to  be  gov- 
erned in  finding  a  verdict. 

The  recent  case  of  Norfolk  &  W.  R.  Co.  v.  Burge,  32  Am.  & 
£ng.  R.  R.  Cas.  loi,  is  an  authority  in  point.  In  that  case  the 
injuries  complained  of  were  caused  by  a  collision  of  a  freight 
train  of  the  defendant  company  with  the  plaintifl's  truck,  as  he 
was  driving  from  the  wharf  into  a  public  street,  in  the  city  of 
Norfolk,  from  which  the  colliding  train  was  being  backed.  At  the 
trial  the  defendant  moved  the  court  to  instruct  the  jury  that 
although  they  might  believe  from  the  evidence  that  its  agents 
failed  to  give  the  customary  signals  of  the  approach  of  the  train, 
yet  that  the  plaintifT  was  not  entitled  to  recover  if  he  could  have 
discovered  the  approach  of  the  train  in  time  to  have  avoided  it. 
The  plaintiff  objected  to  this  instruction,  and  moved  the  court  to 
instruct  the  jury,  in  lieu  thereof,  that  he  was  bound  to  use  only 
such  care  and  watchfulness  as  a  man  of  ordinary  prudence,  under 
the  circumstances,  would  have  used,  and  that  if  he  used  such  care 
he  was  not  guilty  of  contributory  negligence.  The  court  granted 
the  motion,  and  instructed  the  jury  accordingly,  and  this  court 
affirmed  the  ruling  of  the  trial  court  on  the  ground  that,  as  the 
instruction  which  was  refused  did  not  define  the  degree  of  care 
which  the  plaintiff  was  bound  to  use  to  entitle  him  to  recover,  it 
was  calculated  to  mislead  the  jury,  whereas  the  instruction  given, 
by  correctly  telling  the  jury  what  negligence  in  the  particular 
case  was,  enabled  them  to  properly  apply  the  law  to  the  facts  of 
the  case,  and  thus  to  arrive  at  a  right  conclusion,  i.  £.,  to  decide 
whether  or  not  the  plaintiff  had  been  guilty  of  contributory  neg- 
ligence. This  ruling  is  in  harmony  with  the  principle  laid  down 
in  Dun  V.  Seaboard  &  R.  R.  Co.,  78  Va.,  supra,  and  is,  in  my 
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Opinion,  decisive  of  the  present  case  ;  for  why  should  it  not  be  as 
much  the  duty  of  the  court  to  define  negligence  when  imputed  to 
a  defendant  as  when  imputed  to  a  plaintiff  ?  Are  not  its  constitu- 
ent elements  in  either  case  the  same  ?  Do  not  the  jury  need  en- 
lightenment on  the  question  of  law  involved  as  well  in  one  case 
as  in  the  other?  Can  a  person  who  happens  to  be  a  defendant, 
any  more  than  one  who  is  the  plaintiff  in  an  action,  be  guilty  of 
negligence,  without  the  breach  of  a  legal  duty?  And  who  but 
the  court  is  to  say  what  that  legal  duty  is?  I  must  confess  I  am 
unable  to  perceive  any  reason  why  the  rule  should  not  be  so,  nor 
am  I  aware  of  any  authority  which  holds  the  contrary,  where  the 
question  has  been  raised.  Indeed,  but  for  the  decision  of  a  ma- 
jority of  the  court  in  this  case,  I  would  say  the  proposition  was 
axiomatic. 

It  is  therefore,  to  my  mind,  too  clear  for  argument  that,  unless 
all  legal  rules  as  to  the  degree  of  negligence  are  to  be  abrogated 
altogether,  the  circuit  court  erred  in  giving  the  instruction  above 
mentioned.  And  this  error  was  intensified  in  its  effects  by  the 
subsequent  refusal  of  the  court  to  give  an  instruction,  on  the  mo- 
tion of  the  appellant,  to  the  effect  that  while  the  owners  of  the 
ferry  boat  ©wed  to  the  deceased  the  exercise  of  extraordinary  vig- 
ilance, the  appellant  merely  owed  her  the  exercise  of  the  ordinary 
care  usually  observed  by  prudent  men  in  the  business  in  which  it 
was  engaged.  This  instruction  correctly  propounded  the  law,  and 
ought  to  have  been  given.  It  is  true  that,  if  the  first  part  of  it, 
namely,  that  part  relating  to  the  duty  of  those  navigating  the 
ferry  boat,  had  been  offered  separately,  a  refusal  to  give  it  might 
not  have  been  error,  to  the  prejudice  of  the  appellant;  but  the 
refusal  to  give  the  latter  part  was  calculated  to  mislead,  and  doubt- 
less did  mislead,  the  jury,  and  was  therefore  error  for  which,  in 
my  opinion,  the  judgment  should  be  reversed.  The  case  is 
stronger  than  many  cases  in  which  it  has  been  held  that,  "though 
an  instruction,  as  asked,  is  not  wholly  correct,  yet,  if  the  general 
refusal  of  it  may  mislead  the  jury,  the  court  should  either  ac- 
company the  refusal  with  an  explanation  to  the  jury,  or  should 
give  them  an  instruction  stating  the  correct  proposition,"  And 
the  rule  is  certainty  a  very  just  one.  Institution  v.  McVeigh,  3 
S.  E.  Rep.  885,  and  cases  cited. 

There  are,  besides  these,  other  errors,  I  think,  in  the  record, 
but  I  will  not  enter  into  a  discussion  of  them.  I  have  only 
called  attention  to  the  questions  to  which  I  have  referred  because 
of  their  importance  in  the  every  day  practice  of  the  courts  of  the 
commonwealth.  Many  of  the  questions  relating  to  the  rules  of 
navigation  and  the  federal  statutes  on  the  subject,  which  were 
ai^ued  before  us,  were  considered  by  Judge  HUGHES,  of  the 
United  States  district  court,  in  the  case  of  The  Manhasset,  34 
Fed.  Rep,  408, — a  case  growing  out  of  the  same  collision, — and 
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were  decided  adversely  to  the  views  of  the  appellee  here.  The 
opinion  in  that  case  contains  a  very  full  and  able  discussion  of  the 
questions  before  the  court,  and  I  will  do  nothing  more  in  this 
connection  than  simply  refer  to  that  opinion.  I  have  already  said 
more  than  I  intended,  I  think  the  case  was  not  properly  sub- 
mitted to  the  jury,  and  that  the  judgment  ought  therefore  to  be 
reversed,  and  the  case  remanded  for  a  new  trial. 

HagllgMic*  of  Oftniar  Hot  ImpaMd  to  pkiHager. — The  negligence  of  a  carrier 
in  wlioee  train  B  person  was  at  the  ttini;  when  he  was  accidentia  litTted,  Is  not  imput- 
able lohini;  and  in  an  action  against  two  railroad  companies  for  the  killingof  a  pas- 
senger in  the  train  of  one  of  the  defendants  in  a  collision  with  the  train  of  the 
other,  a  complaint  alleging  negligence  in  the  operation  of  both  trains  is  sufficient 
Suchan  action  may  be  maintained  joinilv  against  both  companies  whose  com- 
panies whose  comliined  negligence  directly  produced  the  injury  complained  of. 
Flaherty  v.  Northern  Pacific  R.  Co.  (Minn.)  40.  N.  W.  Rep.  160.  In  this  case 
the  court  said,  "If  the  collision  was  caused  directly  bv  theconcurrcnt  negligence 
of  both  companies,  both  are  responsible.  The  negligence  of  the  common  carrier 
upon  whose  train  the  deceased  was  a  passenger  was  not  imputable  to  him.  Foil- 
man  V.  City  of  Mankato,  35  Minn.  522.  It  mav  be  here  stated  that  Thorogood 
V.  Brj-an,  8C.  B.  Ii,s,  and  Armstrong  u.  Railway  Co.,  L.  R.,  lo  Exoh.  47,relerred 
to  In  Follman  v.  Citj  of  Mankato,  as  opposed  to  our  decision  in  that  case,  have 
been  recently  exprehtly  overruled  in  the  English  court  of  appeal.  The  Bernina, 
13  Prob.  Div.  58.  The  collision  and  injury  having  been  caused  directly  by  the 
concurrent  wrongful  acts  or  omissions  of  both  defendants,  all  tending  to  produce 
,  the  one  resulting  event  complained  of,  the  action  against  them  jointly  Is  main- 
tainable, although  there  was  no  concert  of  action  or  common  purpose  between 
them.    Colegrove  v.  New  York  &  M.  H.  R.  Co..  10  N.  Y.  493;  Cuddy  t-.  Horn, 

16  Mich.  S96;  Tompkins  v.  Cla%-  Street  R.  Co.,  66  Cal.  163.  See  language  of 
,OPES  J.,  1!  in  The  Bemina,  Prbb.  Div.  58.  99.     See.  also.  Stone   v.   Dickinson, 

5  Allen,  29,31;  Chlpman  f.  Palmer,  77  N.  V.  57;  Slater  w.  Mersereau,  64  N. 
Y.  138;  Cooper  u.  TransporUtion  Co.,  75  N   Y.'ii6." 

The  negligence  of  a  common  carrier  is  not  imputable  to  a  passenger  for  the 
purpose  of  barring  his  right  lo  recover  against  a  third  parly.     See  note,  32   Am. 

6  Eng.  R.  R.  Cas.  3s5i  Stale  v.  Boston  &  M.  R.  Co.,  35  Am.  Si  Eng.  R.  R.  Caa. 
356. 


Richmond  and  Danville  R.  Co. 

(  {/.  S.  CircuU  Court,   N.  D..  Georg-ia,  yaae  IS,  18SS.) 

Gonit — Jnrladlatloii — Catue  of  Action. — Where  Ihe  record  shows  Ihal  the  person 
served  with  process  was  ihe  superintendent  and  manager  of  a  continuous  line  of 
railroad  running  from  Atlanta,  Ga.,  to  North  Carolina,  through  the  state  of 
South  Carolina,  and  that  plaintiff,  while  aboard  a  train  of  cars  running  over 
this  line  and  while  in  the  latter  stale,  was  injured  through  the  defective  condition 
of  the  track,  the  Georgia  courts  have  jurisdiction  of  the  cause  although  it  did  not 
originate  in  that  slate. 

Huns— Barriaoof.FrocM*— LewM Of  Kallrowl.— Under  the  Georgiastatute  which 


DigiLizedbyGoOglc 


jrmSDICTION  OF  COURT— CAUSE  OF  ACTION.  45 

provides  that  the  lebsces  of  any  railroad  ihall  be  subject  to  the  same  jurisdiction 
as  the  lessors  were  before  the  lease,  service  of  process  is  sufficiently  madebj  leav- 
ing B  copy  of  the  declaration  at  the  place  which  is  alleged  to  be  the  principal  of- 
fice of  the  lessee  and  to  have  been  the  principal  office  of  the  lessor. 


Action  at  law  to  recover  damages  for  personal  injuries. 

N,  y.  &•  T.  A.  Hammond  for  plaintiff. 

Pope  Barrow  and  Jackson  &  Jackson  for  defendant. 

Newman,  J. — The  demurrer  filed  in  this  case  makes  the  ques- 
tion that  the  cause  of  action  did  not  originate  in  the  county 
of  Fulton  or  State  of  Geoi^ia,  but  did  originate  in 
the  State  of  South  Carolina,  therefore  the  Geot^ia  Jnriidietlon- 
courts  have  no  jurisdiction.  That  foreign  corpora-  Bolt  agalsit 
tions  may  be  sued  in  Georgia  is  well  settled.  Berry  Amtgn  cor- 
V.  Montgomery  &  R.  R.  Co.,  39  Ga.  554;  Insurance  pontimu. 
Co.  V.  Carrugi,  41  Ga.  660;  Wilson  v.  Danforth,  47 
Ga.  676;  Atlantic  &  R.  Co.  v.  Jacksonville  &  R.  Co.,  51  Ga.  458. 
The  qualihcation  to  this  rule  is  stated  to  be  that  it  cannot  be  sued  - 
for  wrongs  done  or  contracts  made  in  another  state.  This  is  said 
to  be  decided  in  the  case  of  Bawknight  v.  Insurance  Co.,  55  Ga. 
194,  That  was  a  suit  on  a  foreign  judgment  against  a  foreign  in- 
surance company.  The  decision  of  the  court  is  that  "Georgia 
courts  have  no  jurisdiction  of  suits  in  personam  against  a  foreign 
corporation  unless  the  contract  sued  on  has  been  made  in  Geor- 
gia, or  the  Georgia  agent  is  connected  therewith  within  the  scope  . 
of  his  authority  as  the  maker  of  such  contract."  It  is  said  by  de- 
fendant's counsel  that  the  same  rule  applies  to  torts  as  is  here  laid 
down  as  to  contracts.  Conceding  all  this,  and  following  this  de- 
cision, can  it  be  said  that  the  Georgia  agent  of  the  Richmond  & 
Danville  Railroad,  who  is  served  here,  had  no  connection  with  the 
cause  of  action?  The  whole  record  shows  that  E.  Berkeley,  who 
was  served,  was  the  superintendent  and  manager  of  a  continuous 
line  of  railroad  running  from  Atlanta  to  Charlotte,  N.C.,  through 
the  state  of  South  Carolina,  and  that  plaintiil,  while  aboard  a 
train  of  cars  running  over  this  line,  through,  and  while  in,  the  lat- 
ter state,  was  injured  by  what  is  alleged  to  have  been  the  bad  con- 
dition of  the  track.  Of  this  track  the  official  served  was  in  charge 
as  the  division  superintendent  of  the  defendant  corporation. 
Moreover,  he  is  not  merely  an  agent,  as  in  the  Bawknight  Case; 
he  is  a  division  superintendent,  operating  and  controlling  an  ex- 
tensive line  of  railroad,  I  do  not  think,  conceding  that  the  rule 
laid  down  in  that  case  is  correct,  that  it  is  applicable  to  the  facts 
of  this  case. 

It  appears,  in  addition  to  this,  that  the  plaintiff  is  a  citizen  of 
Georgia.  Shall  it  be  held  that  a  citizen  of  this  state  is  required 
to  leave  the  principal  place  of  transacting  the  business  of  that  di- 
vision of  a  road  on  which  he  was  injured  to  go  into  another  state 
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to  serve  a  subordinate  officer  who  would,  presumably,  immedi- 
ately forward  papers  served  to  the  superintendent  in  Atlanta?  I 
think  not.  The  plea  to  the  jurisdiction  in  this  case  sets  up  sub- 
stantially the  same  defence  as  the  demurrer,  while  the  language  of 
the  plea  attempts  to  bring  the.  case  within  the  case  in  55  Ga,, 
supra.  I  think  the  whole  record,  taken  together,  shows  that  the 
track  on  which  the  alleged  accident  happened,  the  train  which 
was  derailed,  and  the  employes  in  charge  of  the  train,  were  un- 
der the  superintendent's  charge,  and  consequently  the  matter  in 
which  the  cause  of  action  originated  was  within  the  scope  of  his 
authority  as  such  superintendent. 

This  view  of  the  subject  controls  the  further  question  made, — 
that  a  railroad  company  in  Georgia  can  only  be  sued  in  the  county 

where  its  principal  office  is  located,  or  where  the 
SarrlM  of  wrong  was  committed.  It  is  a  foreign  corporation, 
^ooaM-  the  lessee  of  the  Atlanta  &  Charlotte  Railway.     The 

Imms.  declaration     alleges    that   the   principal   office  of    the 

lessee  is,  and  that  of  the  lessor  was,  in  Fulton  county, 
Ga.  Service  is  made  by  leaving  a  copy  at  the  office  of  the  super- 
intendent in  Atlanta,  Fulton  County,  Ga.  Code,  §3407;  Acts 
i884-S5,p.  49.' 

I  think  that  the  court  has  jurisdiction,  and  that  the  service  is 
good.  The  demurrer  to  the  declaration  must  be  overruled,  and 
the  plea  to  the  jurisdiction  held  insufficient.  As  to  jurisdiction  of 
the  United  States  courts  in  cases  of  this  character,  see  Sayles  v. 
Insurance  Co.,  2  Curt.  212  ;  Block  v.  Atchison,  T.  &  S.  F.  R.  Co., 
21  Fed.  Rep.  529;  U.  S.  a.  Telephone  Co.,  29  Fed.  Rep.  17. 
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IVEV  AND  Others. 

(  Texaa  Safreme  Court,  Oetobtr  18, 1888.) 

?«aMiW*r*  for  Him — Panoiu  Attandlug  Ut«  stock — AgT«em«tit  irlth  Oompftnr. 

— The  consideration  for  the  carriage  of  a  person  in  charge  of  live  stock  is  found 
in  the  services  which  he  renders  in  tailing  cure  of  the  cattle,  or  in  the  charges 
made  for  shipping  the  Eame,  nnd  such  person  being  a  paHsenger  for  hire,  the  true 
relation  of  the  parlies  is  not  changed  by  an  agreement  that  he  Bhall  be  deemed 
an  emploj'e  of  the  company  to  whom  the  company  shall  only  be  liable  as  to  its 
regular  employes. 

8une — LlmlUns  LUbUltr. — A   common   carrier   cannot   by   contract  exempt 

' "  The  lessees  of  any  railroad  .      .     shall  be  liable  to  suit  of  any  kind  in 

the  same  court  or  jurisdiction  as  the  lessors  or  owners  of  the  railroad  were  be- 
fore the  lease." 
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Itself  from  liability  for  injuries  and  damages  to  passengers,  resulting  from  its  own 
negligence  or  the  negligence  of  its  servants. 

Bridsnoa — Iieolu«tloiu — Bee  QeetH. — Statements  made  b;  parties  standing 
around  the  camp  fire  an  hour  or  two  after  a  collision,  are  not  part  of  the  ret 
gesta  and  cannot  be  admitted  in  evidence. 

Appeal  from  District  Court,  Bell  County. 

Action  against  the  Missouri  Pacific  R.  Co.  to  recover  damages 
for  negligently  causing  the  death  of  the  plaintifF's  decedent.  The 
defendant  appeals  for  a  judgment  from  the  plaintiff. 

At  the  trial  the  defendant  objected  to  the  reception  in  evidence 
of  an  answer  to  the  ninth  inteirogatory  to  a  witness  named  Tarp- 
ley,  which  was  in  the  following  terms  :  "Could  Ivey  by  any  act  or 
effort  on  his  part  have  done  anything  which  would  have  pre- 
vented the  collision  of  the  trains?"  Ans.  "He  could  not  have 
prevented  the  collision,  but  he  had  plenty  of  time  to  get  out  of 
the  way  of  it.  When  I  left  the  caboose  I  got  some  torpedoes 
and  told  him  I  was  going  back  to  stop  the  second  section  of  the  ■ 
train."  The  interrogatory  and  answer  were  admitted,  notwith- 
standing the  defendant's  objection. 

R.  C.  Foster  and  A.  E,  Wilkinson  for  appellant. 

Harris  &  Saunders  for  appellees. 

COLLARD,  J. — It  is  insisted  by  the  appellant,  the  Missouri  Pa- 
cific Railway  Company,  that  Ivey,  the  deceased,  at  the  time  of  the 
collision  of  trains  causing  his  death,  was  an  employe 
of  the  company;  and  that,  such  being  the  case,  the  CrmiUIwL 
company  would  not  be  liable  to  his  heirs  if  his  death 
was  the  result  of  negligence  on  the  part  of  his  fellow  servants. 
This  point  is  made  in  several  different  assignments,  and  is  in- 
geniously presented  by  counsel  for  the  company. 

One  J.  P.  Higgins  shipped  cattle  on  defendant's  road  from  Fort 
Worth  to  the  stock-yards  in  East  St.  Louis,  under  a  contract. 
There  is  an  agreement  endorsed  on  the  back  of  the  contract,  and 
signed  by  Ivey,  as  follows:  "  We,  the  undersigned  persons  In 
charge  of  the  live  stock  mentioned  in  the  within  contract,  in  con- 
sideration of  the  free  pass  granted  us  by  the  Missouri  Pacific  Rail- 
way Company,  and  of  the  other  covenants  and  agreements  con- 
tained in  said  contract,  including  the  rues  and  regulations  at  the 
head  thereof  and  those  printed  on  the  black  thereof :  all  of  which, 
for  the  consideration  aforesaid,  are  accepted  by  us,  and  made  a 
part  of  this  our  contract,  and  all  the  terms  and  conditions  of  which 
we  hereby  agree  to  observe  and  be  severally  bound  by, — do  here, 
by  expressly  agree  that  during  the  time  we  are  in  charge  of  said 
stock,  and  while  we  are  on  our  return  passage,  we  shall  be  deemed 
employes  of  said  company  for  the  purposes  in  said  contract 
stated ;  and  that  we  do  agree  to  assume,  and  do  hereby  assume, 
all  risks  incident  to  such  employment ;  and  that  said  company 
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shall  in  no  case  be  liable  to  us  for  any  injury  or  damages  sustained 
by  us  during  such  time,  for  which  it  would  not  be  liable  to  its  reg- 
ular employes," 

The  first  question  presented  to  us  by  the  record  then  is.  Was  Ivey 
in  fact  an  employe  of  the  company  at  the  time  of  his  death  ? 
The  regulations  referred  to  in  the  foregoing  agreement 
Fmmu  In  have  this  provision  ■  "  For  the  purpose  of  taking  care 
OtMtg*  of  of  the  stock,  the  owner  or  the  men  in  charge  .  .  . 
(took-  wil!   be  passed  on  the  train  with  it ;  and  all  persons 

SaUtion  to  thus  passed  are  at  their  own  risk  of  any  personal  danger 
ttrnftaj.  whatever,  and  will  sign  an  agreement  to  that  effect,  en- 
dorsed on  the  contract."  Looking  at  the  contract 
itself,  we  see  that  it  states  that  the  rates  charged  for  the  shipping 
of  the  cattle  are  declared  to  be  lower  than  the  usual  rates ;  and  in 
consideration  thereof  there  are  many  stipulations  of  the  shipper, 
releasing  the  company  from  damages  for  losses  and  injury  to  the 
stock  and  limiting  its  liability  as  a  common  carrier.  It  also  contains 
substantially  the  following  stipulation  by  the  owner;  "Third.  At 
his  own  risk  and  expense  he  is  to  take  care  of,  feed,  water  and  at- 
tend to  the  stock,  while  in  the  stock-yards  awaiting  shipment, 
while  being  loaded,  transported,  unloaded  and  reloaded.  He  is 
to  unload  and  reload  at  feeding  and  transfer  points  and  at  destina- 
tion, and  is  to  hold  the  company  harmless  for  any  and  all  loss  and 
damages  to  the  stock  while  so  in  his  charge,  and  cared  for  by  him 
or  his  agents  or  employes."  "  Fifth.  When  the  company  shall 
furnish,  for  the  accommodation  of  the  owner,  laborers  to  assist  in 
loading  or  unloading  the  stock,  they  shall  be  subject  to  the  owner's 
orders,  and  deemed  his  employes  while  so  engaged ;  for  whose 
acts  he  agrees  to  hold  the  company  harmless."  "  Eighth.  The 
contract  forbids  the  holder  or  any  other  person  to  ride  on  any 
train  except  for  the  purposes  and  in  accordance  with  the  rules 
and  printed  instructions  printed  on  the  back  of  it ;  all  of  which  are 
accepted  as  a  part  of  it.'"  "Tenth.  The  person  in  charge  of  the 
stock  shall  remain  in  the  caboose  while  the  train  is  in  motion,"  etc. 
It  is  impossible  for  us  to  say,  from  the  stipulations  in  the  fore- 
going contract  and  regulations,  that  Ivcy  was  in  the  employ  of  the 
company.  It  is  clear  to  us  that  the  contract  and  regulations  con- 
templated that  he  was  to  be  in  the  employ  of  the  owner  and  ship- 
per. He  went  along  in  charge  of  the  cattle,  to  care  for  them,  feed 
and  water  them,  load  and  unload  them — all  of  which  the  owner, 
by  the  terms  of  the  contract,  was  to  do  at  his  own  expense  and 
risk.  So  careful  is  the  contract  to  include  every  stipulation 
that  would  relieve  the  company  from  responsibility  for  the  cattle 
while  in  transit,  that  a  clause  is  inserted  making  laborers  furnished 
by  the  company  to  aid  in  attending  to  the  stock  the  employes 
of  the  shipper,  and  subject  to  his  orders.  We  do  not  intend  to 
say  the  company  should  be  acquitted  from  its  ordinary  responsi- 
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biiity  as  common  carriers  of  the  stock  by  the  various  provisions 
of  the  contract  to  that  effect;  but  we  do  infer  from  its  terms  and 
requirements  that  the  person  sent  in  charge  of  the  stock  had 
charge  of  them  for  the  owner,  under  his  employ  as  his  agent  and 
representative.  It  seems  to  us  it  could  not  be  seriously  contended 
that  he  was  in  the  employ  of  the  company.  He  started  from 
Lampasas  to  attend  to  the  cattle  on  the  way.  They  were  first 
shipped  on  the  Gulf,  Colorado  &  Santa  Fe  Railway  to  Fort  Worth, 
and  there  reshipped  on  defendant's  road. 

Ivey  signed  the  agreement  endorsed  on  the  back  of  the  contract  ■ 
as  the  person  provided  for  in  the  contract  or  regulations  who 
should  attend  the  cattle  in  transport  for  tiie  owner.  All  the  facts 
go  to  show  that  he  was  in  the  employ  of  the  owner.  It  would  be 
absurd  to  suppose  otherwise.  By  the  agreement  endorsed  on  the 
back  of  the  contract,  he  agrees  that  he  is  the  employe  of  the 
company;  but  that  is  evidently  a  fiction  to  provide  for  the  re- 
lease of  the  company  from  damages  for  personal  injuries  oc- 
casioned by  the  negligence  of  its  servants.  It  is  a  pretence,  a 
subterfuge,  upon  which  to  predicate  the  discharge  of  the  company 
for  damages  in  a  plausible  form.  The  true  relations  of  the  partitT. 
cannot  be  changed  by  such  an  agreement.  It  states  a  fact  which 
is  untrue;  the  agreement  that  it  is  true  does  not  make  it  so.  It 
amounts  to  this  ;  knowing  that  a  contract  would  be  of  doubtful 
validity  that  absolved  the  company,  or  limited  its  liability  as  a 
common  carrier  of  passengers,  the  contract  was  devised  in  which 
the  passenger  acknowledges  himself  to  be  an  employe  of  the 
company,  so  as  to  contract  for  its  limited  liability  upon  such  re- 
lation, and  give  it  the  semblance  of  legality.  If  the  liability  of  a 
common  carrier  cannot  be  limited  in  express  terms  and  by  a  di- 
rect agreement,  it  cannot  be  done  upon  false  or  counterfeited  re- 
lations. Ivey  was  a  passenger  upon  defendant's  train — a  pas- 
senger for  hire.  It  attempted  to  make  it  appear  that  he  passed 
free  of  charge  for  his  own  accommodation  or  for  the  accommoda- 
tion of  his  employer,  the  owner  of  the  cargo.  The  consideration 
for  his  passage  is  found  in  the  services  he  renders  in  taking  care  of 
the  cattle,  a  duty  the  law  devolves  upon  the  carrier,  or  it  is  found 
in  the  charges  made  for  shipping  the  cattle. 

The  question  arises:     Can  a  common  carrier  absolve  itself  from 
liabihty,  or  limit  its  liability  for  damages  for  its  own  negligence  or 
the  negligence  of  its  servants  ?     This  question  has  been 
decided  adversely  to  the  appellant  by  our  own  supreme     Common 
court.  In  the  case  of  Gulf,  C.  &  S.  F,  R.  Co.  v.  McGown,     cMiiu- 
65  Tex.  643,  Mr.  Justice  Stayton  decided  that  a  free  pass     Couditloii 
toapassenger.with  a  stipulation  endorsed  that  the  hold-    Umiting 
er  assumed  all  risks  of  accident  to  his  person,  without     liaUUt;. 
churn  for  damages  upon  the  corporation,  was  a  con- 
tiact ;  and  that  it  was  illegal  and  contrary  to  public  policy.     We 
37  A.  &  E.  R.  R.  Cm,—^ 
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quote  some  of  the  language  of  the  opinion  as  authority  for  our 
guidance  in  this  case.     He  says:     " In  the  nature  of  things,  the 

negligence  of  the  agent,  or  whatever  grade,  as  to  matters  within 
the  scope  of  his  employment,  with  reference  to  passengers,  is  the 
negligence  of  the  corporation  itself,  which,  all  the  American  cases 
agree,  fixes  a  liability  which  the  carrier  cannot  be  permitted  to 
avoid  by  contract,"  "  We  are  further  of  the  opinion,"  he  says, 
"that  a  railroad  company  cannot  by  contract  lay  down  its  public 
character  as  a  common  carrier  of  passengers,  which  the  law,  as 
well  as  the  nature  of  the  employment,  fixes  upon  it,  and  become 
a  private  carrier." 

We  need  not  go  on  and  quote  further  from  the  opinion,  which 
is  quite  exhaustive  in  argument  as  well  as  in  citation  of  authori- 
ties. It  is  sufficient  for  us  that  the  law  is,  by  that  opinion,  well 
established  in  this  state;  that,  without  a  statute  to  that  end, a 
common  carrier  cannot  limit  its  liability  by  contract  against  the 
negligence  of  its  servants  or  its  own  negligence.  In  the  opinion 
the  court  cites  approvingly  the  case  of  New'  York  C.  R.  Co.  i'. 
Lockwood,  17  Wall.  (U.S.)  3  S  7,  in  which  the  opinion  was  delivered 
by  Justice  Bradley.  Justice  Stayton  makes  free  extracts  from 
the  case  in  support  of  his  views,  and  commends  the  opinion  as 
one  of  admirable  clearness  and  fullness. 

The  Lockwood  case  was  very  similar  to  the  one  at  bar;  it  was 
concerning  the  liability  of  a  common   carrier  upon  a   "  drover's 

Eass,"  in  which  it  was  agreed  that  the  company  should  be  held 
armless  for  personal  injury,  to  himself  or  whomsoever  went  with 
the  cattle.  The  drover  was  to  go  along  with  his  cattle,  to  load 
them,  assuming  all  risks  of  injury  to  them  or  of  personal  injur>" 
to  himself.  The  acceptance  of  the  pass  was  to  be  considered  a 
waiver  of  all  claims  for  damages  received  on  the  train.  After  a 
comprehensive  discussion  of  the  question,  and  a  careful  review  of 
the  authorities,  both  in  America  and  England,  Justice  Bradley 
declares  such  contracts  are  in  contravention  of  public  policy;  and 
reaches  the  following  conclusions:  "First,  that  a  common  car- 
rier cannot  lawfully  stipulate  for  exemption  from  responsibility, 
when  such  exemption  is  not  just  and  reasonable  in  the  eye  of  the 
law ;  secondly,  that  it  is  not  just  and  reasonable,  in  the  eyeof  the 
law,  for  a  common  carrier  to  stipulate  for  exemption  from  respon- 
sibility for  negligence  of  himself  or  his  servants;  thirdly,  that 
these  rules  apply  both  to  common  carriers  of  goods  and  carriers 
of  passengers  for  hire,  and  with  special  force  to  the  latter; 
fourthly,  that  a  drover  travelling  on  a  pass,  such  as  was  given  in 
this  case,  for  the  purpose  of  taking  care  of  his  stock  on  the  train, 
is  a  passenger  tor  hire." 

It  would  be  useless  for  us  to  amplify  the  arguments  and  reason- 
ing in  the  two  cases  above  cited, — one  from  our  Supreme  Court. 
and  the  other  from  the  Supreme  Court  of  the  United  States.  We 
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are  content  to  follow  those  cases  and  adopt  their  conclusions, 
without  further  discussion  or  elaboration  of  the  doctrine.  We  be- 
lieve it  is  and  ought  to  be  settled  law  that  a  common  carrier  can- 
not by  contract  exempt  itself  from  liability  for  injuries  and  damages 
resulting  from  its  own  negligence  or  the  negligence  of  its  servants. 
The  public  have  an  interest  in  the  contract,  which  a  private  indi- 
vidual cannot  waive.  If  such  liability  could  be  avoided  by  con- 
tract, there  would  at  once  be  an  end  to  the  liability  altogether. 
Our  conclusions  are  that  we  are  to  look  to  the  real  relations  of 
the  carrier  and  passenger,  regardless  of  any  fiction  or  pretence  of 
agreement,  and  then  to  apply  the  law  ;  to  declare  the  liabilities 
arising  from  the  actual  relations  of  the  parties,  as  the  law  and 
public  policy  demand.  Ivey  was  a  passenger  for  hire  on  defend- 
ant's train,  and  defendant  owed  him  the  same  duties  of  care  that 
would  have  been  due  to  any  other  passenger  upon  a  freight  train. 
Ivey  assumed  the  risk  incident  to  such  mode  of  travel ;  that  is, 
the  increased  risk  of  riding  on  a  freight,  as  distinguished  from  a 
passenger,  train  ;  but  defendant  would  certainly  be  liable  to  him 
for  its  own  negligence  or  the  negligence  of  its  servants,  resulting 
in  personal  injury ;  and  it  would  be  liable  to  his  wife,  children 
and  father,  if  his  death  resulted  from  the  gross  negligence  of  its 
servants. 

We  deem  it  unnecessary  to  comment  upon  the  charges  of  the 
court  objected  to,  or  the  charges  asked  by  defendant  and  'refused 
by  the  court,  as  the  views  herein  expressed  are  sufficient  to  ex- 
plain what  in  our  opinion  Is  the  law  of  the  case. 

After  defendant's  testimony  was  concluded,  Espey,  a  witness 
for  plaintiffs,  was  recalled  by  plaintiffs,  and  asked :  "  What,  if 
anything,did  you  hear  any  of  the  employes  of  defendant 
say  at  the  time  of  the  collision,  or  immediately  there-  Evidano*- 
after  with  reference  to  when  or  how  the  front  train  DMluktlau- 
broke  in  two?"  Defendant's  witnesses  had  testified  »«•  f«rtM. 
that  the  train  had  broken  in  two,  and  left  the  caboose 
and  one  other  car  behind,  which  had  stopped  beforethe  collision 
had  occurred.  Plaintiffs'  witness,  Espey,  who  was  in  the  caboose 
with  Ivey  at  the  time  he  was  killed,  had  testified  that  the  caboose 
had  never  stopped,  but  was  moving  when  the  collision  took  place. 
The  evidence  was  material  as  tending  to  show  that  Ivey  had  or 
had  not  time  to  get  off  the  caboose  before  the  collision.  Defend- 
ant's counsel  objected  to  the  question,  because  the  declaration 
sought  did  not  appear  to  be  a  part  of  the  res  gestce,  but  were  hear- 
say, and  could  not  be  used  to  impeach  defendant's  witnesses,  be- 
cause no  predicate  had  been  laid  for  their  impeachment.  Plain- 
tiffs' counsel  then  stated  that  the  evidence  was  offered  as  res  gesiw. 
The  objections  were  overruled,  defendant  excepting.  The  wit- 
ness then  answered  ;  "  I  heard  it  stated  on  the  ground  that  night 
that  the  collision  was  the  cause  of  the  breaking  or  uncoupling  of 
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the  train.  I  can't  tell  who  said  it ;  parties  standing  around  the 
camp-fire  there, — railroad  men  and  others.  This  was  within  an 
hour  or  two  after  the  wreck,  I  don't  know  whether  Conductor 
Tarpley  was  present.  It  was  talked  over  about  the  fire,  and  some 
of  the  brakemen,  conductors  and  engineers  were  present.  I 
heard  it  also  asserted  that  the  train  had  broken  in  two  before  the 
collision,  and  denied  by  others.  Some  of  the  farmers  from  the 
neighborhood  had  gathered  there,  and  there  was  talk  about  hang- 
ing the  engineer.  He  said  he  reversed  his  engine,  and  tried  to 
stop  the  train ;  but  it  did  not  seem  so  from  the  way  his  engine 
kept  grinding  into  the  front  train."  The  defendant  then  moved 
to  exclude  the  testimony  for  the  same  reasons  urged  in  the  objec- 
tion to  the  question.  The  court  refused  to  exclude,  and  the  de- 
fendant again  excepted. 

We  do  not  think  the  evidence  was  admissible.  It  was  not  a 
part  of  the  res  gesttz.  A  statement  of  what  parties  said  so  long 
after  the  transaction  could  not  be  a  part  of  the  transaction.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Moore,  69  Tex,  157.  In  a  suit  on  a  policj' 
of  insurance,  where  the  insured  property  was  not  destroyed  by 
fire,  and  witness  for  defendant  was  permitted,  over  objection  of 
plaintiff,  to  state,  "  There  was  some  talk  of  arresting  all  the  clerks 
that  night  for  complicity  in  tht;  fire  "  etc., — the  Supreme  Court  o( 
this  state  declared  :  "  The  evidence  was  but  a  statement  of  what 
persons  said  who  were  present  at  the  fire,  which  under  no  rule  of 
law  was  admissible."     Dwyer  v.  Continental  Ins.  Co.,  63  Te.x.  356. 

It  was  error  to  admit  the  evidence  objected  to  in  this  case. 
The  statements  of  bystanders  were  not  admissible  in  any  event, 
nor  were  the  statements  of  employes  of  the  nompany,  made  as 
mere  narrations  of  past  events.  The  talk  among  the  farmers 
about  hanging  the  engineer  was  not  evidence  at  all,  and  was  well 
calculated  to  prejudice  the  jury  against  the  defendant. 

We  also  hold  that  there  was  error  in  excluding  the  answer  of 
Tarpley  to  the  ninth  cross  interrogatory  as  set  out  in  defendant's 
bill  of  exceptions.  It  is  true  the  answer  volunteered  to  stale 
facts  in  addition  to  the  matter  enquired  about ;  but  it  was  evi- 
dence tending  in  some  degree  to  show  that  Ivey  may  have  been 
warned  in  time  to  have  avoided  the  danger  by  the  exercise  of 
proper  care.  It  may  have  had  influence  with  the  jury,  though  it 
was  positively  denied  by  Espey,  who  was  with  him  at  the  time. 
Under  the  rule,  as  we  understand  it,  as  laid  down  in  Lee  v.  Stowe, 
57  Tex.  449,  the  objection  goes  to  the  manner  and  form  of  tak- 
ing the  depositions,  and  should  have  been  made  before  the  trial, 
and  notice  given  to  defendant.  If  notice  had  been  given  before 
the  trial,  of  the  objection,  the  irresponsive  part  of  the  objection 
should  have  been  stricken  out. 

We  are  of  the  opinion  that  on  account  of  the  errors  of  the 
court  in  admitting  and  excluding  evidence  as  herein  pointed  out, 
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the  judgment  of  the  court  below  ought  to  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Acker,  J,,  did  not  sit  in  this  case. 

StaytON,  Ch.  J. :  Report  of  Commission  of  Appeals  exam- 
ined, their  opinion  adopted,  and  the  judgment  reversed  and  the 
caiise  remanded. 

SKU  of  Ownra  AaMmpanyliiK  Ut*  Btook.— In  MisBouri  Pacific  R.  Co.  i'.  Aikin 

(TciOt  9  S.  W.  Rep.  437.  the  plainliff  sought  lo  recover  damages  for  personal  in- 
juriea  sustained  by  him  while  accom paneling  certain  live  ^tock  tvhich  wug  being 
transported  hy  the  defendant.  It  was  urged  that  although  plaintitT  had  the  right 
to  travel  upon  the  train,  lieing  the  owner  of  the  Block,  yd  as  he  had  insisted  upon 
the  right  of  free  transportation  for  one  of  his  emplojes,  and  had  refused  to  pay 
his  fare,  he  therebj-  iiecame  a  trespasser  upon  the  cars.  It  was,  however,  held  by 
the  court  that  by  so  acting  he  was  not  deprived  of  his  privilege  under  the  con- 

AttendJUit  Vpon  Uve  Stock — Contrlbntory  NefUfeace. — A  person  travelling  on  ' 
a  train  which  has  with  it  a  stocli-car  carrying  horses  for  him,  his  duty  under  this 
contract  being  "  to  feed,  water,  and  take  care  of  the  horses,"  Is  not  guilty  of  con- 
tribulorr  negligence  from  the  fact  that  he  was  on  said  car  when  he  was  In- 
jured, if'^  he  was  on  the  car  while  stopped  at  a  station  In  the  performance  of  this 
duty,  and  had  not  finished  when  the  train  started  off,  aHer  a  stoppage  of  filleen 
or  twenty  minutes,  instead  of  forty -iive,  the  usual  time,  and  if  it  is  not  shown  that 
he  had  opportunity  liefore  the  accident  to  go  to  any  other  car.  Florida  Ry.  ii 
Kav.  Co.  V.    Webster  (Fla.).  5  So.  Rep.  714, 

DroTsr'i  Faai — Liability  of  Domputy. — The  greater  number  of  the  decisions 
hold  that  a  drover  travelling  upon  a  pass  for  the  purpose  ot  taking  care  of  cattle 
I.  a  passenger  for  hire;  MastinI^  Baltimore  &  O.  R,  R.  Co.,  14  W.  Va,  180; 
Little  Rock  &  F.  S.  R.  Co,  v.  Miles,  13  Am.  &  Eng.  R.  R.  Cas.  10  ;  and  conse- 
<iuently  that  a  stipulation  in  the  contract  of  carriage  that  the  drover  assumes  all 
risk  ot  accidents  and  releases  the  company  from  liability  from  all  injury  to  per- 
sonal propertv  is  against  public  policy  and  invalid.  Carroll  v.  Missouri  Pac.  R. 
Co„  26  Am.  &  Eng.  R.  R.  Cas.  16S  ;  Ohio  &  M.  R.  Co.  v.  Nickless,  71  Ind.  271  ; 
Ohio  &  M.  R.  Co.  T.  Sclbv.  47  Ind.  471  ;  Indianapolis,  B.  &  W.  R.  Co.  v.  Beaver, 
41  Ind.  493  ;  Graham  v.  ^acilic  R.  Co.,  66  Mo.  536  ;  Flinn  v.  Philadelphia  etc. 
R,  Co..  1  Houst.  (Del,)  469 ;  Cleveland  &  A.  R.  Co.  f.  Curran,  ig  Ohio  St.  l  ; 
New  York  Cent.  R.  Co,  v.  Lockwood,  17  Wall.  {U.  S.)  357.  But  if  the  drover 
rides  upon  the  top  of  the  car  and  the  train  is  derailed,  he  is  guilty  of  contributory 
negligence  which  shall  defeat  any  recovery,  if  he  would  not  have  sustained  anv  in- 
jurv  liad  he  been  travelling  in  the  proper  car.  Little  Rock  &  F.  S,  R.  Co,  i'.  Nfiles, 
40  Ark.  39S;  B.  c.,13  Am.  &  Eng,  R.  R.  Cas.  10.  And  where  a  drover  applied  to  a  per- 
son who  was  havmg  slock  shipped  to  bill  the  horse  under  his  chat^e  as  partofa 
drove  shipped  by  the  latter  and  this  was  done,  and  the  drover  entered  the  car  In- 
tending to  pay  hU  fare  if  it  should  be  asked  for, — only  one  person  being  entitled 
to  (ravel  free  with  the  stock, — in  the  absence  of  the  actual  receipt  of  (he  fare  he 
is  not  a  passenger,  and  if  he  Is  injured  before  the  payment  of  the  iare  he  can 
have  00  recovery  against  the  company.  Gardner  v.  New  Haven  &  N.  Co.,  51 
Conn.  143  ;  s,  c,  [8  Am,  &  Eng,  R.  R.  Cas.  170. 

In  England,  however,  and  in  New  York  a  different  rule  has  been  adopted  and 
it  has  beer,  held  that  if  the  drover  agrees  to  travel  at  his  own  risk,  the  agreement 
is  valid  and  he  has  no  claim  against  the  company.  Gallln  i'.  London  Hi  N.  W. 
Co.,  L.  R.,  10  Q^  B.  212  ;  McCawiey  v.  Furness  R.  Co.,  L.  R.,  S  C^.  B,  57  ;  Duff 
t:  Great  Northern  R.  Co.,  L,  R.  4  Ir.  178  ;  Poucher  v.  New  York  Cent.  R.  Co., 
49  N.  Y.  263  ;  Bissell  v.  New  York  Cent.  R,  Co,,  25  N.  Y.  443  ;  Boswell  v. 
HudfOn  River  R.  Co.,  j  Bosw.  (N.  Y.;  699.  But  see  Smith  v.  New  York  Cent. 
R.  Co.,  14  N.  Y,  222  And  under  the  contract  the  railroad  company  will  be 
exempt  from  liabllitv  not  only  whilst  the  drover  is  travelling  on  the  railroad,  but  . 

- '—isleavini     '  '  ■  - - 

oQ,B.. 
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LiTTLEJOHN 


FiTCHBURG  R.  Co. 
(.Massaciusella  Safreme  yadiciat  Court,  February  f7,  1889.) 

PaMMiXar — HagUfenc*  Candnc  Deatb — Stktntory  limMBltf. — Under  the  pro- 
vision of  the  Massachusetts  statute  that  damages  lor  the  death  of  a  pasEcnger 
shall  be  "  aescBsed  with  reference  to  the  degree  of  culpabililv  of  Ihe  corporation 
or  of  its  agents  or  servants,"  there  must  be  some  degree  of  culpability  on  the  part 
of  the  corporation  or  of  itE  servants,  and  when  the  accident  occurred  through  de- 
fects in  a  leased  line  which  the  lessor  undertook  to  keep  in  repair,  there  can  be 
no  recovery  against  the  lessee  except  it  be  shown  that  it  had  notice  of  the  defec- 
tive condition  of  the  track. 

same — DafSotlTe  Trmok — ConstmctlTe  ITotlce. — Under  the  statute,  the  company 
is  liable  if  the  condition  of  the  road  before  the  accident  would  have  indicated  to 
a  competent  person,  considering  the  care  which  is  necessary  when  human  life  i% 
involved,  that  the  road  was  unsafe,  whether  the  defect  was  in  the  original  con- 
struction of  the  road  or  was  due  to  a  falure  on  the  part  of  the  lessor  to  make 
necessary  repairs,  or  however  otherwise  it  may  have  been  caused, 

Suna — Children  Curled  OTatnltontiy. — The  company  is  liable  under  the  stat- 
ute although  the  persons  killed  were  children  w^ho  were  being  carried  without 
tbe  payment  of  any  fare. 

Appeal  from  Superior  Court,  Suffolk  County. 

Action  against  the  Fitchburg  R.  Co.  to  recover  damages  for 
the  death  of  two  minor  children.  The  road  upon  which  the 
accident  occurred  belonged  to  the  commonwealth  and  it  was 
leased  by  it  to  the  defendant,  the  commonwealth  having  under- 
taken by  the  lease  to  keep  the  road-bed  in  good  condition.  De- 
fendant appeals  from  a  judgment  for  the  plaintiff. 

George  H.  Torrey  for  appellant. 

Rauney  &  Clark  for  respondent. 

Holmes,  J. — If  this  were  an  action  to  recover  for  personal  in- 
juries, brought  by  a  passenger  who  had  paid  his  fare,  it  would 
make  no  difference  in  the  defendant's  liability  whether  the  injuries 

were  caused  by  the  negligence  of  those  who  were  in  a 
Leued  road  strict  sense  the  defendant's  servants,  or  by  that  of  a 
-Obligmtion  third  person  who  managed  the  road  over  which  the 
oflenoi-  defendant  had  undertaken  to  carry  the  plaintiff. 
LUWUty  McElroy  v.  Nashau  &  L.  R.  Co.,  4  Cush.  (Mass.)  400 ; 
of  lMM«.         Eaton  v.  Boston  &  L.  R.  Co.,  il   Allen  (Mass^  Soo; 

Whiter'.  Fitchburg R. Co.,  136  Mass.  321,  325;  Illinois 
Cent.  R.  Co.  v.  Barron,  5  Wall.  90,  104.  And  the  case  would  not 
be  altered  by  the  fact  that  the  person  in  charge  was  the  common- 
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wealth.  Peters  v.  Rylands,  20  Pa.  St.  497.  There  are  weighty 
decisions,  also,  to  the  effect  that  in  such  an  action  the  defendant 
is  liable  not  only  for  negligence  at  the  time  of  the  accident,  but 
for  any  defect  in  its  appliances  which  might  have  been  discovered 
at  the  time  when  they  were  made,  although  the  defendant  did 
not  make  them,  and  the  defect  could  not  have  been  discovered 
afterwards,  Hegeman  v.  Western  R.  Co.,  I3  N.  Y.  9;  Pendleton 
V.  Kinsley,  3  ClifT.  416,  421 ;  Philadelphia  &  R.  R.  Co.  v.  Ander- 
son, 94  Pa.  St.  351,  359 ;  Francis  v.  Cockrell,  L.  R..  5  Q.  B.  184, 
501  ;  Grote  v.  Chester  &  H,  R.  Co.,  2  Exch.  251,  255,  Compare 
Ingalls  V.  Bills,  9  Mete.  11.  See  Pennyslvania  R.  Co.  v.  Roy,  102 
U.  S.  451 ;  Hutch.  Carr.  §§  509,  512.  And  see  Grand  Rapids  & 
I.  R.  Co.  V.  Huntley,  38  Mich,  537,  546  {citing  Richardson  %•. 
Great  Eastern  R.  Co.,  L.  R.,  i  C.  P.  Div.  342).  Compare  Wright 
V.  Midland  R,  Co.,  L.  R.,  8  Exch,  13.  In  some  of  the  cases  it  is 
intimated  that  the  negligence  of  the  third  person  is  imputed  to 
the  carrier.  White  v.  Fitchburg  R.  Co.;  Peters  v.  Ryiands,  and 
Pennsylvania  R.  Co.  v.  Roy  ubi  supra;  Wabash,  St.  L.  &  P,  R',Co., 
Peyton,  106  111.  534,  540,  And  in  some  instances  at  least,  the  declar- 
ation has  alleged  negligence  on  the  part  of  the  defendant  only. 
See  Great  Western  R.  Co,  v.  Blake,  7  Hurl.  &  N.  987;  Buxton  v. 
Northeastern  R.  Co.,  L.  R.,  3  Q,  B.  549;  Thomas  v.  Rhymmey 
R.  Co.,  L.  R.,  5  Q.  B.  226,  L.  R.,  6  Q.  B.  266 ;  Peters  v.  Ryland, 
ubi  supra;  Hegeman  v.  Western  R.  Co.,  13  N.  Y.  9,  10.  In  an 
early  case  it  was  said  :  "  Everything  is  a  negligence  in  a  carrier 
which  the  law  does  not  excuse."  Dale  v.  Hal!,  i  Wils.  281,  282. 
On  the  other  hand,  the  extreme  liability  imposed  by  the  foregoing 
decisions  very  frequently  has  been  referred  to  the  carrier's  im- 
plied contract  or  to  what  the  passenger  reasonably  may  under- 
stand that  the  carrier  assumed.  Thomas  v.  Rhymmey  R.  Co. ; 
Francis  v.  Cockrell ;  Peters  v.  Rylands,  and  Eaton  v.  Boston  & 
L.  R,  Co.  ubi  supra;  Nolton  v.  Western  R.  Co.,  15  N.  Y,  444, 
447.  Compare  Buxton  v.  Northeastern  R.  Co.  ubi  supra;  Austin 
V.  Great  Western  R.  Co.,  L.  R,,  2  Q.  B.  442446.  And  some  judges 
have  pointed  out  that  the  liability  could  not  stand  on  the 
carrier's  negligence  and  have  suggested  that  the  declaration 
ought  to  be  varied  accordingly.  Thomas  v.  Rhymmey  R,  Co., 
L.  R.,  6  Q.  B.  266,  275,  40  Law  J„  Q.  B.  89,95. 

These  distinctions  are  not  of  much  importance  in  actions  at 
common  law,  brought  by  the  passenger  himself.  But  the  present 
action  is  statutory  and  penal  in  its  character.  The  statute  does 
not  extend  the  liability  for  personal  injuries  to  those 
injuries  which  cause  death,  as  in  Little  v.  Dusenberry,  Coutnutian 
46  N.  J.  Law  614  (where,  also,  so  far  as  appears,  the  of  lUtnto. 
defendant  may  have  been  negligent);  it  creates  a 
liability  of  a  different  nature.  The  action  which  it  gives  to  the 
administrator  is  merely  a  substitute  for  the  indictment,  also  pro- 
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vidcd  for ;  and  it  is  expressly  enacted  that  the  damages  shall 
be  "assessed  with  reference  to  the  degree  of  culpability,  of 
the  corporation  or  of  its  agents  or  servants."  Pub.  St.  c.  112,  § 
212.  See  Carey  v.  Berkshire  R.  Co.,  i  Cush.  (Mass.)  475,  480; 
Com.  V.  Vermont  &  M.  R.  Co.,  108  Mass.  7,  12.  This  language 
imports  that  there  must  be  some  degree  of  culpability  on  the 
part  of  the  corporation  or  of  its  servants,  and  is  not  satisfied  by 
showing  that  the  corporation  assumed  a  contractual  or  quasi 
contractual  responsibility  for  third  persons,  who  were  not 
its  servants.  Suppose,  for  instance,  that  the  defect  in  the  con- 
struction of  the  road  was  unknown  both  to  the  defendant  and  to 
the  commonwealth,  and  could  not  have  been  discovered  by  either 
through  the  use  of  any  degree  of  care,  the  fact  that  it  was  known 
to  the  private  corporation  that  originally  built  the  road  could  not 
be  said  to  show  culpability  on  the  part  of  the  defendant  except 
by  a  wilful  misapplication  of  words.  We  go  one  step  further. 
Supposing  that  the  defect  was  known  to  the  commonwealth,  and 
was  not  known,  and  could  not  have  been  known,  to  the  defend- 
ant, the  defendant  was  not  negligent,  whatever  might  have  been 
its  liability  at  common  iaw  in  this  case  or  the  last.  We  do  not 
mean  to  intimate  that  the  facts  show  any  ground  for  this  last 
supposition.  The  defendant  was  bound  to  know  the  visible  facts 
concerning  the  track  over  which  It  carried  its  passengers.  So  far 
as  appears,  therefore,  it  must  be  taken  to  have  known  the  facts 
which,  with  our  present  knowledge,  we  see  pointed  out  the  cause, 
or  a  part  of  the  causes,  of  the  disaster.  But  it  was  entitled  to  go 
to  thi  jury  on  the  question  whether  those  facts  before  the  acci- 
dent would  have  indicated  to  a  competent  person,  considering 
them  with  the  care  which  is  necessary  when  human  life  is  in- 
volved, that  the  road  was  unsafe.  And  under  this  statute  it  was 
entitled  to  the  second  ruling  asked. 

The  plaintiff  does  not  contest  the  correctness  of  the  ruhng 
asked,  but  suggests  that  it  was  unnecessary,  because  it  was 
asked  only  as  one  ground  for  taking  the  case  from  the  jury,  and 
because  it  was  undisputed  that  the  improper  condition  of  the 
road  was  visible.  The  two  reasons  offered  are  inconsistent  with 
each  other.  We  do  not  find  any  warrant  for  the  first  in  the  bill 
of  exceptions;  and  with  more  hesitation  we  construe  the  excep- 
tions to  mean  only  that  the  filling  of  the  ditch  and  the  escape  of 
water  by  working  under  the  track  were  visible,  and  not  that  it  was 
also  manifest  that  they  constituted  a  danger.  The  defendant  now 
contends  that,  not  only  was  itentitled  to  the  second  ruling  asked, 
but  the  evidence  disclosed  no  indications  of  danger,  and  that  the 
case  should  have  been  taken  from  the  jury  on  that  ground.  We 
cannot  go  so  far  as  to  decide  what  inferences  the  defendant 
ought  to  have  drawn  from  the  visible  condition  of  the  road  in 
the  situation  where  the  accident  happened.     If  the  danger  might 
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have  been  discovered  by  the  exercise  of  due  care,  the  defendant 
will  be  hable,  whether  the  defect  was  in  the  original  construction 
of  the  road,  or  was  due  to  a  failure  on  the  part  of  the  common- 
wealth to  make  necessary  repairs,  or  however  otherwise  it  may 
have  been  caused.  If  the  defendant  carried  its  passengers  into  a 
place  which  it  knew  or  ought  to  have  known  was  dangerous,  it 
was  negligent,  although  it  did  not  create,  and  had  no  right  to 
remove,  the  danger. 

Whether  or  not  there  would  be  any  difference  between  the  de- 
fendant's common-law  liability  for  the  negligence  of  third  persons 
not  its  servants,  in  the  construction  or  maintenance  of 
the  road,   to  passengers  who  had  paid  fares,  and  its  UabiUtr  M 
liability  to  those  who  were  being  carried  lawfully,  but  puMiifn* 
without    consideration,    may    depend    upon  the    true  eurled 
ground  of  liability,  so  far  as  it  exists,  when  the  defend-  gntnitonilr. 
ant  is  itself  free  from  blame,  and  perhaps  is  still  open 
to  argument.     Todd  v.  Old  Colony  &  F,  R.  Co,,  3  Allen    18,  20; 
Flint  &  P.  M.  R.  Co.  v.  Weir,  37   Mich,   in,   114,   115;   Hutch. 
Carr.  |  567,  note.     But  the  defendant  would  be  liable  at  common 
law  for  injuries  caused  by  its  own  negligence  to  passengers  carried 
gratuitously,  and  the  statute  makes  no  distinction  between  gratu- 
itious  and  paying  passengers,  if  the  person  killed  is  a  passenger. 

There  is  no  doubt  that  the  plaintiff's  children  were  passengers. 
See  Todd  v.  Old  Colony  &  F.  R,  Co.,  ubi  supra;  Wilton  v.  Mid- 
dlesex R.  Co.,  107  Mass.  loS;  Wilton  ».  Middlesex  R.  Co.,  125 
Mass.  130;  Com,  v.  Vermont  &  M.  R.  Co.,  ubi  supra;  Austin  v. 
Great  Western  R.  Co.,  L.  R.,  2  Q.  B.  442. 

Exceptions  sustained. 


Boston  and  Maine  R.  Co. 

(AfaisacHttsetli  Supreme  yad'icial  Court,  Jannary  A  1SS9.) 

PuMiigan — Boardlnc  Train*— Piu:«  Xot  ft  Depot— Impllwl  Uoenae.— If  a  rail- 
road company  permits  pasEengers  Co  take  trains  at  a  place  which  is  not  a  depot,  a 
person  taking  the  train  at  Buch  place  is  not  a  treepaseer ;  and  when  he  has 
rc.iched  in  safety  the  Inside  of  a  passenger  car,  he  then,  if  not  before,  becomes  a 

Sane — TrAveUlas  on  Platform. — If  a  person  who  has  boarded  a  train  goes  from 
one  car  to  another  whilst  it  Is  in  motion  for  the  purpose  of  finding  a  seat,  althougil 
he  takes  all  risks  which  are  obvious  or  are  incident  (o  the  motion  of  the  train,  he 
does  not  take  the  risks  of  a  collision  with  a  locomotive,  engine,  or  other  train. 
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On  exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  James  H.  Dewire  against  the  Boston  &  Maine  R. 
Co  to  recover  damages  for  personal  injuries  sustained  by  him  in 
a  collision.  The  train  which  the  plaintiff  entered  came  to  a  full 
stop  before  crossing  another  railroad  track  in  order  to  comply 
with  the  statutory  requirements.  Although  there  was  no  depot 
at  that  point,  the  defendant  company  was  in  the  habit  of  allow- 
ing passengers  to  enter  trains  there.  The  collision  occurred  after 
,the  train  had  again  started. 

C.  G.FallloT  plaintiff. 

Solomon  Lincoln  and  W.  T.  Badger  for  defendant. 


Field,  J, — It  must  be  taken  that  the  defendant  held  out  no  in- 
ducement or  invitation  to  the  plaintiff  to  take  the  train  at  the 

place  where  he  took  it,  but  that  the  jury  might  find 
Board  tnln  on  the  evidence  that  the  defendant  permitted  passen- 
at  place  not  gers  to  take  trains  at  this  place,  and  that  the  plaintiff, 
a  depot.         in  taking  the  train,  intended  to  become  a  passenger; 

and  it  is  with  reference  to  a  person  who  takes  a  train 
under  such  circumstances,  and  with  such  an  intent,  that  the  cor- 
rectness of  the  instructions  asked  for  must  be  determined.  The 
plaintiff  was  not  a  trespasser  in  taking  the  train,  and  when  hehad 
reached  in  safety  the  inside  of  a  passenger  car,  then  certainly,  if 
not  before,  he  became  a  passenger.  Merrill  v.  Eastern  R.  Co., 
139  Mass.  233. 

After  he  became  a  passenger  we  cannot  distinguish  his  rights 
and  duties  from  those  of  the  other  passengers.     The  injury  was 

caused  by  a  locomotive  engine  of  the  defendant  com- 
TnTeUlng  pany,  which  was  carelessly  driven  by  a  servant  of  the 
on  plfct-  company  against  the  car  on  the  platform  of  which  the 

tOrm-Pa*-  plaintiff  was  standing.  There  were  no  vacant  seats  in 
•engerteek-  the  car  which  the  plaintiff  first  entered,  and  he  passed 
ingiMt.  towards  the  rear  of  the  train,  through  one  or  two  cars, 

in  search  of  a  seat,  which  he  did  not  find.  "  While 
seeking  a  seat  he  came  to  the  front  platform  of  the  last  passenger 
car  but  one,  and  was  standing  upon  this  platform,  lookingthrough 
the  door  or  window  of  the  car  in  search  of  a  seat.  While  he  was 
standing  in  this  position,  the  train  continuing  its  motion  at  the 
rate  of  from  five  to  eight  miles  an  hour,"  the  engine  Struck  the 
car,  checked  or  stopped  its  motion,  and  partially  overturned  it, 
and  the  plaintiff  fell  backwards,  and  was  injured. 

The  instructions  given  to  the  jury  upon  the  principal  question 
were,  in  substance,  that,  if  the  plaintiff  was  upon  the  platform  of 
the  car  intending  to  ride  there,  he  could  not  recover;  but  if  he 
was  there  "in  the  exercise  of  reasonable  promptness,  in  attempt- 
ing to  secure  a  seat,"  and  "  his  stop  there  was  a  reasonable  one," 
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and  "  he  was  not  there  for  the  purpose  of  riding,"  he  might  re- 
cover. In  Stewart  v.  Boston  &  P.  R.  Co.,  146  Mass.  605,  it  is  said 
that,  "  in  going  from  one  car  to  another  of  a  rapidly  moving  train, 
merely  for  his  own  convenience,  the  plaintiff  took  upon  himself 
the  risk  of  all  accidents  not  arising  from  any  negligence  of  the  de- 
fendant." In  the  case  at  bar  the  accident  arose  from  the 
■  negligence  of  the  defendant's  servant,  which  must  be  regarded  as 
the  negligence  of  the  company,  and  the  question  is  whether  there 
was  carelessness  on  the  part  of  the  plaintiff  which  contributed  to 
the  injury.  If  it  be  assumed  that  a  passenger  who  goes  from  one 
car  to  another  of  a  moving  train,  for  the  purpose  of  finding  a  seat, 
takes  all  risks  which  are  obvious  or  are  incident  to  the  motion  of 
the  train,  yet  it  cannot  be  held  that  he  takes  the  risks  of  a  col- 
lision with  a  locomotive  engine  or  another  train.  He  could  not 
foresee  that  such  a  collision  was  likely  to  happen,  and  his  going 
upon  the  platform  of  a  car  would  not  tend  in  any  degree  to  bring 
about  such  a  collision,  and  if  a  collision  were  to  occur  it  is  difficult 
to  say  that  a  position  on  the  platform  would  be  more  dangerous 
than  one  inside  the  car.  Passengers  have  the  right  to  assume,  in 
the  absence  of  any  warning  or  evidence  to  the  contrary,  that  one 
passenger  car  is  as  safe  as  another,  and,  if  there  is  no  regulation 
of  the  company  forbidding  it,  it  must  be  that  passengers  have  the 
right  to  go  from  one  car  to  another  while  the  train  is  in  motion, 
when  their  convenience  requires  it,  and  subject  to  the  risks  which 
are  incident  to  such  a  proceeding.  In  the  case  at  bar,  we  think  that 
there  was  no  want  of  ordinary  care  on  the*  part  of  the  plaintiff,  so 
far  as  any  injury  from  collision  was  to  be  apprehended,  and  that 
the  plaintiff's  conduct  did  not  contribute  inany  degree  to  bring 
about  the  collision,  nor  the  injury  which  resulted  from  it.  There 
is  no  evidence  that  the  consequences  of  the  defendant's  negligence 
could  have  been  avoided  by  the  exercise  of  reasonable  care  on  the 
part  of  the  plaintiff.  The  presence  of  the  plaintiff  upon  some 
part  of  the  train,  which  was  struck  or  displaced  by  the  colliding 
engine,  was  a  necessary  condition  of  the  plaintiff's  being  injured 
thereby,  but  it  was  not  In  a  legal  sense  a  contributing  cause  of  the 
injury. 

Whether  the  plaintiff  would  have  been  hurt  more  or  less  than 
he  was,  if  he  had  been  inside  the  car,  can  only  be  conjectured,  for 
all  the  passengers  on  the  car  were  put  in  peril  because  the  car  was 
partially  overturned  by  the  collision.  The  plaintiff  could  not 
reasonably  anticipate  any  danger  from  collision  in  going  from  one 
car  to  another,  and  he  was  injured  because  he  happened  to  be  on 
one  part  of  the  train  rather  than  on  another,  and  not  because  his 
position  upon  the  platform  peculiarly  exposed  him  to  such  danger. 
We  think  that  the  instructions  given  weresufficiently  favorable  to 
the  defendant. 

Exceptions  overruled. 
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Fa»eeiiK«r — FenonallnJUTlM — TrftTaUlnciipoii  nktfonn. — If  apassen^r.know- 
ing  that  the  train  U  about  to  start,  leaves  his  seal  in  (he  car  and  goes  upon  the 
platform,  and  ie  thrown  down  bv  the  starting  of  the  engine  with  no  unusual  or 
unneceBearv  jerk,  he  is  guilty  of  contributory  negligence  and  cannot  recover. 
Torrey  v.  6oston  &  Albany  R.  Co.  (Mass.).  lo  N.  E.  Rep.  213. 

It  is  evidence  of  negligence  on  the  part  of  a  passenger  to  ramble  through  the 
cars  in  a  dark  night  when  the  train  is  running  swiftly  on  a  road  having  frequent 
and  sharp  curves  unless  there  be  some  excuse  or  justiiication  for  so  doing  more 
than  mere  restlessness  or  curiosilj.  Accordingly,  where  it  appeared  that  a  pas- 
senger was  last  seen  attlie  station  getting  on  the  train  juBt  as  it  was  put  in  motion,. 
that  nothing  more  was  seen  or  heard  of  him  until  his  dead  body  was  discovered 
the  next  morning  on  the  track,  that  the  deceased  had  previously  been  seen 
passing  through  the  cars  in  the  direction  of  the  rear  train,  it  is  not  error  to  grant 
a  nonsuit  in  an  action  which  is  brought  upon  the  ground  that  the  defendant  was 
guilty  of  negligence  in  attaching  a  saloon  car  to  the  rear  of  a  train  of  passenger 
cars  in  such  a  manner  that  a  space  was  left  between  the  saloon  car  and  the  car  in 
front  of  it,  through  which  it  was  alleged  the  deceased  fell.  State  v.  Maine  CenL 
R.  Co.  (Me.),  16  Atl.  Rep.  368. 


Manhattan  R.  Co. 

(!few  York  Court  of  Appeals,  March  6,  18S9.) 

Paunswa— minrlai  Oanalns  Death— BltTftted  RAllToad— BnowTTpon  B(«vs. — In 

an  action  to  recover  damages  for  the  deathof  plaintiff's  decedent,  it  appeared  that 
the  deceased  took  a  train  upon  an  clei-ated  road  about  5  o'clock  in  the  morning. 
Snow  had  for  some  hours  previously  been  falling,  and  as  the  night  was  cold  the 
steps  leading  to  the  street  were  slippery.  The  deceased,  who  was  the  worse  of 
liquor,  slippicd  when  near  the  bottom  and  fell.  The  railroad  company  had  not 
taken  any  precautions,  either  by  sprinkling  ashes  or  sawdust,  or  by  removing 
the  snow,  to  guard  against  accidents.  J/e/d,  that  considering  the  brief  period 
which  had  elapsed  between  the  cessation  of  the  storm  and  the  accident  to  the 
deceased,  the  railroad  company  were  not  guilty  of  negligence  In  falling  lo  guard 
against  accidents,  and  that  there  was  no  evidence  upon  which  a  recovery  could 
be  had  by  the  plalntitl'. 

Bame-^ApproMliei  to  Oar— Duty  of  Company.- In  the  case  of  approaches  to 
cars,  such  as  platforms,  halls,  stairways  and  the  like,  the  railroad  companv  is  not 
bound  to  use  the  utmost  c.ire  to  prevent  accidents  but  only  ordinary  care  in  view 
of  the  dangers  to  ye  apprehended. 

Appeal  from  Superior  Court  of  New  York,  General  Term. 
The  case  is  stated  in  the  opinion. 

Howard  Totvnsend  (Brainard  Tolls,  of  counsel)  for  appellant. 
Ashbel  P.  Fitch  (Henry  H.  Spellman.  of  counsel)  for  respondent, 
PeckHAM,  J. — This  is  an  appeal  by  the  defendant  from  a  judg- 
ment of  the  general  term  of  the  superior  court  of  the  city  of  New 
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York,  affirming  a  judgment  entered   upon  the  verdict  of  a  jury 
for  the  plaintiH  in  an  action  to  recover  damages  for  an 
accident   resulting  in  the  death  of  the  plaintiff's  de- 
cedent in  January,  1889. 

Upon  the  trial  of  the  action  the  evidence  on  the  part  of  the 
plaintiff  tended  to  show  the  following  facts :  The  deceased,  in  com- 
pany with  his  brother-in-law,  left  the  saloon  kept  by  the  latter  on 
the  southwest  comer  of  Thirty-fourth  street  and  First  avenue  in 
the  city  of  New  York,  about  12  o'clock  at  niglit  on  the  16th  of 
January,  1 886,  and  walked  to  a  saloon  kept  by  a  friend,  where  they 
remained  until  between  3  and  4  o'clock.  During  nearly  all  the 
time  they  were  in  the  latter  place  the  deceased  was  asleep  and  his 
companions  were  playing  cards.  Between  3  and  4  o'clock  in  the 
morning  they  left  the  saloon,  and  took  a  train  on  the  elevated  road 
at  Thirty-fourth  street,  and  went  to  the  One  Hundred  and  Six- 
teenth Street  station,  where  they  arrived  about  half  past  5  in  the 
morning.  Where  they  went  and  what  they  were  doing  between 
the  time  they  left  the  saloon  of  their  friend  and  the  time  they  ar- 
rived at  the  Thirty-fourth  Street  station  does  not  very  clearly  ap- 
pear. The  night  in  question,  as  testified  to  by  the  friend  of  the 
deceased,  was  quite  cold,  and  from  before  12  until  between  3  and 
4  o'clock  in  the  morning  it  was  snowing,  or,  in  his  language  "  it 
was  sleet,  not  extra  hard ;  it  was  a  mixture  of  snow  and  hail :" 
and  to  avoid  the  snow  and  hail  they  passed  the  time  in  the  saloon 
until  the  hour  mentioned,  which  was  Sunday  morning.  It  was 
quite  dangerous  walking  along  the  sidewalks,  the  snow  and  hail 
making  it  very  slippery,  and  it  was  freezing  considerably.  The 
deceased  and  his  companion  got  out  at  the  One  Hundred  and 
Sixteenth  Street  station  and  went  down  the  stairs  leading  to  the 
street.  When  on  the  third  step  from  the  bottom  the  deceased 
fell,  and  sustained  a  fracture  of  the  leg,  called  by  the  surgeon  a 
"Potts"  fracture.  Hewasa  lai^eman,weighingabout225  pounds, 
and  after  the  accident  was  taken  to  the  hospital,  where  he  re- 
mained until  Wednesday  morning.  Delirium  having  in  the  mean 
time  set  in,  he  was  removed  to  Bellevue  hospital,  where  he  died 
the  same  day.  The  surgeon  in  charge  of  the  hospital  where  he 
was  first  taken  stated  that  the  delirium  was,  as  he  thought,  what 
is  known  as  traumatic  delirium,  which  he  stated  is  indistinguish- 
able from  delirium  tremens ;  and  there  is  evidence  given  on  the 
part  of  defendant  tending  to  show  that  the  deceased  before  the 
accident  had  been  drinking  very  freely,  and  that  the  delirium  from 
which  he  died  was  delirium  tremens.  The  brother-in-law  of  the 
deceased  testified  that  the  steps  leading  from  the  train  to  the 
Street  below  were  very  slippery  at  the  time  of  the  accident,  and 
that  there  was  no  evidence  of  any  ashes  or  sawdust  or  anything  of 
that  nature  having  been  spread  upon  them  to  prevent  people  from 
slipping,  nor  was  there  any  evidence  of  any  attempt  at  removing 
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the  substance,  whatever  it  was,  which  had  accumulated  upon  the 
steps.  The  steps  were  enclosed  the  height  of  a  hand-rail,  and 
from  the  hand-rail  to  the  roof  they  were  open.  They  were  covered 
with  a  roof  which  projected  about  a  foot  on  each  side  of  the  stair- 
way, and  the  hand-rail  on  each  side  could  easily  be  grasped  to  aid 
in  ascending  or  descending  the  stairs.  At  the  end  of  ail  the  evi- 
dence in  the  case  there  was  a  motion  for  a  nonsuit  upon  the  ground, 
among  others,  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant,  which  was  denied,  and  counsel  for  the  defendant 
excepted. 

The  learned  judge  in  his  charge  to  the  jury  said,  among  other 
things, that  in  this  case  "the  legal  duty  of  the  defendant  was  to 

use  all  human  care,  caution,  and  skill  to  make  their  in- 
ChwgB  to  gress  and  egress  from  the  station  safe.  They  are  not 
jury,  called  upon  by  law  to  guaranty  perfect  safety,  but  they 

are  required  to  use  all  the  skill,  all  the  deligence.  all 
the  care  that  the  most  cautious  human  being  would  use  if  he  were 
looking  after  the  protection  of  his  own  life  and  health."  Upon 
exception,  the  latter  part  of  the  charge  was  modified  by  the  court 
by  saying  "  a  very  cautious,"  instead  of  the  words  "  the  most  cau- 
tious," human  being  would  exercise,  and,  as  modified,  coun.sel  for 
the  defendant  duly  excepted  to  it.  In  speaking  of  the  condition 
of  the  stairway  or  steps  at  the  place  of  accident  the  learned  judge 
also  said :  "  If  you  come  to  the  conclusion  that  they  were  slippery 
at  that  time,  and  that  means  might  have  been  taken  to  prevent 
them  from  being  so,  and  that  by  reason  of  their  slipperiness  the 
plaintiff  fell,  as  has  been  stated,  then,  gentlemen,  so  far  as  this 
issue  goes,  you  will  be  justified  In  finding  for  the  plaintiff," — to 
which  portion  of  the  charge  exception  was  duly  taken  by  the  de- 
fendant's counsel. 

In  response  to  a  request  to  charge  on  the  part  of  the  defendant 
the  court  again  said ;  "  I  hold  that  in  the  case  of  the  defendant  it 
is  bound  to  use  the  utmost  care  in  keeping  its  steps  free  from 
slipperiness,  and  free  from  danger  on  that  account,  as  long  as  and 
while  it  is  carrying  passengers,  who,  in  their  ingress  and  egress 
from  the  station,  are  obliged  to  use  those  steps;  and  that  in  the 
case  now  before  the  court  there  is  no  evidence  of  any  instanta- 
neous  or  recent  cause  of  slipperiness  which  would  render  the  charge 
as  requested  necessary."  An  exception  was  duly  taken  to  the 
charge  as  given. 

The  rule  in  relation  to  the  liability  of  railroad  corporations  for 
injuries  sustained  by  passengers  under  such  circumstances  as  this 
D  t   ofCar      '^^^^  develops  differs   from  that  which  obtains  in  the 
'     case  of  an  injury  to  a  passenger  while  he  is  being  car- 
"^      ^'*'     ried  over  the  road  of   the  corporation,  and  where  the 
^^  injury  occurs  from  a  defect  in  the  road-bed,  machinery, 

or  in  the  construction   of  the  cars,  or  where  it  results  from  a 
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defect  in  any  of  the  appliances  such  as  would  be  likely  to 
occasion  great  danger  and  loss  of  life  to  those  travelling  on  the 
road.  The  rule  in  the  latter  case  requires  from  the  carrier  of 
passengers  the  exercise  of  the  utmost  care,  so  far  as  human  skill 
and  foresight  can  go,  for  the  reason  that  a  neglect  of  duty  in  such 
a  case  is  likely  to  result  in  great  bodily  harm,  and  sometimes  death, 
to  those  who  are  compelled  to  use  that  means  of  conveyance.  As 
the  result  of  the  least  negligence  may  be  of  so  fatal  a  nature,  the 
duty  of  vigilance  on  the  part  of  the  carrier  requires  the  exercise 
of  that  amount  of  care  and  skill  in  order  to  prevent  accident.  See 
Hegeman  v.  Western  R.  Corp.,  1 3  N.  Y.  9.  But  in  the  approaches  to 
the  cars,  such  as  platforms,  halls,  stairways,  and  the  like,  a  less  degree 
of  care  is  required ;  and  for  the  reason  that  the  consequences 
of  a  neglect  of  the  highest  skill  and  care  which  human  foresight 
can  attain  to  are  naturally  of  a  much  less  serious  nature,  the  rule  in 
such  cases  is  that  the  carrier  is  bound  simply  to  exercise  ordinary 
care  in  view  of  the  dangers  to  be  apprehended.  We  have  lately 
had  cases  of  this  character  before  us,  and  in  the  case  of  Lafflin  v, 
Buffalo  &  S.  W.  R,  Co.,  106  N.  Y.  136,  where  a  passenger  was  in- 
jured in  stepping  from  a  car  onto  the  platform,  because,  as  he  al- 
leged, the  platform  was  too  far  from  the  steps  of  the  car,  this  rule 
was  announced  (opinion  per  EarL,  J.):  "The  company  was  not 
bound  so  to  construct  this  platform  as  to  make  accidents  to  pas- 
sengers using  the  same  impossible,  or  to  use  the  highest  degree  of 
diligence  to  make  it  safe,  convenient,  and  useful.  It  was  bound 
simply  to  exercise  ordinary  care,  in  view  of  the  dangers  attending 
its  use,  to  make  it  reasonably  adequate  for  the  purpose  to  which 
it  was  devoted."  In  Morris  v.  New  York,  C.  &  H.  R.  R,  Co.,  106 
N,  Y.  678,  455,  a  pa.ssenger  was  injured  by  the  falling  upon  him  of 
a  clothes-wringer  placed  in  a  rack  over  his  seat  by  another  passen- 
ger; and  the  court  held  the  measure  of  care  required  of  a  carrier 
of  passengers  in  such  a  case  was  not  the  highest  care  which  human 
vigilance  could  give,  but  that  the  company  was  only  to  be  held  to 
reasonable  care,  to  be  measured  by  the  circumstances  surrounding 
the  case.  In  Palmer  v.  Pennsylvania  Co.,  in  N.  Y.  488,  it  was 
held  that  the  rule  requiring  the  utmost  possible  care  in  discover- 
ing defects  in  the  trucks  and  running  machinery  of  a  road  did  not 
apply  where  a  passenger  was  injured  by  slipping  on  a  platform 
of  a  car  which  had  become  slippery  on  its  passage  during  the  night 
because  of  a  storm  which  was  raging  during  that  time.  It  was  said 
in  that  case  by  Ruger,  C.  J.,  that  "the  trial  court  was  not  justified 
in  applying  to  this  case  the  rule  pertaining  to  the  construction  and 
maintenance  of  tracks  and  running  machinery  by  railroad  corpo- 
rations, which  holds  them  to  the  use  of  the  utmost  possible  care 
in  discovering  and'  remedying  defects  therein.  That  rule  is  ap- 
plicable to  such  appliances  of  a  railroad  as  would  be  likely  to  oc- 
casion great  danger  and  loss  oi  life  to  the  travelling  public,  if  defects 
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existed  therein  on  account  of  the  velocity  with  which  cars  are 
moved,  and  the  destructive  and  irresistible  force  which  accom- 
panies such  motion."  And  £^ain  the  learned  judge  said:  "The 
presence  of  snow  or  ice  upon  exposed  places  on  moving  cars  is  an 
accident  of  the  hour,  and  no  ordinary  diligence  could,  during  the 
prevalence  of  a  storm,  wholly  remove  its  effects  from  the  places 
exposed  to  its  action,  so  as  to  prevent  accidents  to  heedless  and 
inattentive  travellers.  A  passenger  on  a  railroad  train  has  no 
right  to  assume  that  the  effects  of  a  continuous  storm  of  snow, 
sleet,  rain  or  hail  will  be  immediately  and  effectually  removed 
from  the  exposed  platform  of  the  car  while  making  its  passage  be- 
tween stations  or  the  termini  of  its  route,  and  it  would  be  an  obli- 
gation beyond  a  reasonable  expectation  of  performance  to  require 
a  railroad  corporation  to  do  so."  See  also  Unger  v.  Forty-second 
Street  R.  Co.,  51  N.  Y.  497. 

In  applying  this  rule  of  reduced  liability  to  the  case  in  hand, 
we  are  unable  to  see  from  the  evidence  on  the  part  of  the  plaintiff 

that  the  defendant  was  guilty  of  such  negligence  as 
ApproMliN  would  permit  the  recovery  of  a  judgment  for  the  injury 
to  plmtHwai-  sustained  by  the  deceased.  The  night  was  cold  and 
InowMid  stormy.  Snow  fell,  mixed  with  sleet,  and  the  sidewalks 
:«•-£•»■  were  rendered  very  slippery.  This  the  deceased  knew, 
■oubl*  MM.    for  he  walked  upon  them  from  the  saloon  to  the  Thirty-   , 

fourth  Street  station.  The  storm  commenced  about 
midnight  and  continued  until  nearly  4  o'clock  in  the  morning,  and 
this  accident  happened  between  half  past  5  and  6  o'clock.  The 
defendant  had  furnished  a  covered  stairway,  with  hand-rails,  and 
pieces  of  rubber  on  each  step  to  prevent  slipping;  and  the  failure 
to  throw  ashes  or  sawdust,  or  something  of  that  character,  upon 
the  steps  during  the  storm  cannot  be  regarded  as  negligence,  be- 
cause the  continuance  of  the  storm  would  soon  render  the  steps 
as  slippery  as  before ;  and  it  seems  to  us  that  culpable  negligence 
cannot  be  predicted  upon  the  failure  to  clean  off  the  steps  between 
the  time  the  storm  ceased,  which  was  between  3  and  4  o'clock  in 
the  morning,  and  the  time  when  the  accident  happened.  So  brief 
a  period  as  that,  at  such  a  time  in  the  night,  cannot,  we  think,  be 
regarded  as  any  evidence  of  a  lack  of  that  reasonable  care  which 
the  defendant  was  bound  to  exercise. 

Great  reliance  was  placed  on  the  argument  upon  the  case  of 
Weston  V.  New  York  E.  R.  Co.,  73  N.  Y.  595,  but  we  think  that 
case  does  not  control  this  one.  In  the  Weston  case  the  plaintiff 
sustained  injury  by  falling  upon  an  uncovered  platform  between  a 
waiting  room  and  the  defendant's  cars,  and  over  which  platform  it 
was  necessary  to  pass  to  reach  the  cars,  and  which  platform  the 
defendant  had  negligently  suffered  to  become  covered  with  snow 
and  ice,  rendering  passage  over  it  insecure  and  dangerous.  The 
evidence  showed  that  during  the  day,  and   before  the  accident 
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happened  it  hsd  snowed  and  the  snow  had  been' but  partially  re- 
moved from  the  platform.  The  plaintiff,  while  proceeding  with 
caution,  lost  his  footing,  fell,  and  was  injured.  The  evidence 
showed  that  other  passengers  at  about  the  same  time  slipped  upon 
the  platform.  There  was  no  difficulty  in  making  the  platform  safe, 
and' the  accident  happened  in  the  day-time.  A  verdict  for  the 
plaintiff  was  upheld  in  the  court  below,  and  sustained  in  this  court. 
The  court  below  had  charged  that  the  defendant  was  bound  to  be 
on  the  alert  during  cold  weather,  and  to  see  whether  there  was  ice 
upon  the  platform,  and  to  make  it  safe  by  putting  sand  or  ashes 
upon  it,  or  in  some  other  way.  This  court  held  that  that  was  not 
too  stringent  a  rule.  This  case,  we  think,  materially  difiers  from 
that  one.  Here  there  was  a  continuous  storm  of  sleet  and  snow 
from  about  i2  to  4  o'clock,  and  within  two  or  three  hours  after 
the  storm  ceased,  and  in  the  very  early  morning  the  accident  oc- 
curred. The  staircase  was  covered,  and  the  roof  projected  a  foot 
on  each  side  of  it.  There  were  rubber  tips  on  each  step,  and  a 
hand-rail  on  either  side  to  aid  passengers  in  going  up  and  down 
the  stairs.  Under  such  circumstances,  the  duty,  even  of  alertness, 
on  the  part  of  the  defendant  was  not  omitted  by  a  failure  to  ren- 
der the  stairs  less  slippery  at  such  a  time  in  the  night  and  within 
the  period  named.  We  think  the  motion  for  a  nonsuit  should 
have  been  granted. 

Again,  the  learned  judge  in  his  charge  to  the  jury  fell  into  error 
when  he  stated  the  obligation  of  the  defendant  upon  the  facts  of 
this  case.  Under  the  cases  above  cited  it  was  error  to  instruct  the 
jury  that  it  was  the  legal  duty  of  the  defendant  to  use  all  human 
care,  caution  and  skill  to  make  the  ingress  and  egress  to  the  defend- 
ant's station  safe.  This  statement  of  the  law  was  not  in  any 
manner  explained  or  taken  back.  He  also  stated  that  the  defend- 
ant "was  required  to  use  all  the  skill,  and  all  the  diligence,  and 
all  the  care  that  the  most  cautious  human  being  would  use  if  he 
were  looking  after  the  protection  of  his  own  life  and  health." 
Upon  exception  being  taken  to  that  remark,  he  altered  it  by  say- 
ing "a  very  cautious,"  instead  of  "the  most  cautious,"  liuman 
being.  The  charge  in  both  forms  was  erroneous  underthe  author- 
ities already  cited. 

We  think  he  also  erred  in  his  charge  with  reference  to  the  con- 
dition of  the  stairs  when  he  said  :  "  If  you  come  to  the  conclusion 
that  they  were  slippery  at  that  time,  and  that  means  might  have 
been  taken  to  prevent  their  being  so,  and  that  by  reason  of  their 
slipperiness  the  plaintiff  fell,  as  has  been  stated,  then,  so  far  as 
this  issue  goes,  the  jury  would  be  justified  in  finding  for  the  plain- 
tiff." This  chaise  practically  made  the  company  liable  for  the 
shpperiness  of  the  steps,  if  by  the  exercise  of  the  greatest  human 
care  and  skill  which  human  foresight  could  think  of  such  condition 
could  have  been  prevented.  Of  course  such  condition  could  have 
37  A,  &  E.  R.  R.  Cas.— 5 
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been  prevented  by  stationing  men  at  each  stairway,  constantly 
engaged  in  sweeping  and  cleaning  the  steps;  or,  if  one  man  were 
not  enough  to  do  it,  then  under  this  ruling  others  should  have 
been  employed.  And  under  this  charge,  if  the  storm  was  so  severe 
as  to  require  it,  one  man  on  each  step  should  have  been  employed. 
No  such  rigorous  rule  exists,  in  our  judgment. 

These  views  lead  to  a  reversal  of  the  judgment,  and  to  the  grant- 
ing of  a  new  trial,  with  costs  to  abide  the  event. 
■   All  concur,  except  Danforth,  j,,  not  voting, 

Btfttloii  AooomiDDilKtlaiLi — SiAly  uid  Saffialsner. — As  a  general  rule,  railroad 
companies  are  bound  to  keep  iti  safe  condition  all  portions  of  their  platforms,  and 
approaches  thereto,  to  which  the  public  do  or  would  naturally  resort,  and  all 
portions  of  their  station  grounds,  reasonab'.y  near  to  the  platforms  where  passen- 

fers  taking  passage  on  their  cars  would  naturally  or  ordinarily  lie  likely  to  go. 
Inion  Pacific  R.  Co.  f .  Sue  {Neb.J,  41  N,  W,  Rep.  801 ;  Green  v.  Pennsylvania 
R.Co.,  36Fed.  Rep.  66.  A  person  in  good  faithcomingto  the  depot  for  the  purpose 
of  taking  passage  on  the  cars,  is  to  be  regarded  as  a  passenger  although  a  ticket 
may  nothaie  been  purchased.  Grimes  v.  Pennsylvania  R.  Co.,  36  Fed.  Rep. 
72.  It  is  the  duly  of  a  railroad  company  within  a  reasonable  lime  before  the  ar- 
rival and  departure  of  trains,  to  properly  light  its  waiting  rooms,  and  the  plalform 
connected  therewith  so  as  to  make  them  comfortable  and  safe  for  the  use  of  pas- 
sengers desiring  to  take  passage  on  its  trains,  but  it  is  not  its  duty  to  keep  its 
waiting  room  and  platform  lighted  in  the  night  time  at  unreasonable  hours, 
although  it  is  its  duty  to  keep  the  platform  In  its  construction  in  a  safe  condition 
as  to  persons  who  might  lawfully  go  upon  it,  at  all  times.  Grimes  v.  Pennsylva- 
nia R.  Co..  36  Fed.  Rep.  71. 

An  instruction  that  a  railroad  company  owes  a  much  higher  degree  of  care  to 
passengers  than  it  does  to  the  public  generally,  going  upon  its  tracks  at  public 
crossings,  taken  in  connection  with  the  other  instructions  given  to  the  jury  was 
held  to  be  correct.  Union  Pacific  R.  Co.  v.  Sue  CNeb.>.  41  N.  W.  Rep.  801.  In 
that  case  it  was  also  held  that  where  a  railroad  company  receives  its  passengers 
from  a  space  between  parallel  tracks,  it  is  bound  to  provide  such  safeguards  as 
will  protect  such  passengers  in  the  exercise  of  ordinary  care  from  injury  from 
passing  trains  ;  and  if  it  fail  to  do  this,  whether  its  negligence  consists  in  its  fail- 
ure to  provide  a  proper  platform,  or  lo  notify  passengers  who  have  gone  between 
its  tracks  lo  enter  its  cars,  of  the  approach  of  a  train  on  a  track  parallel  and  near 
to  that  on  which  its  passenger  train  is  standing,  and  an  injur}'  results  from  such 
failure  to  one  of  the  passengers  who  is  about  to  enter  its  car,  and  without  negli- 
gence on  the  part  of  such  passenger,  the  railroad  company  will  be  liable  for  the 
damage  resulting  from  such  injury. 


thway  Is  the  means  usually  employed  by  persons  going  to  and  from  a 
,a  station,  it  is  the  duty  of  the  railroad  company  to  guard  against  injury  to 
s  passing  that  wav.  and  it  will  be  liable  for  mjuries  caused  through  falling 


I   unguarded    hole  in   such  pathway.    Green   v.   Pennsylva 
36  Fed.  Rep,  66. 

If  a  passenger  who  has  alighted  from  a  train,  instead  of  using  the  usual  and 
proper  means  of  egress  from  the  station,  walks  along  the  railroad  track  and  is  in- 
jured by  falling  into  a  cattle  guard,  the  company  is  not  liable  to  him  for  the  in- 
juries so  sustained,  Slurgis  v.  Detroit,  Grand  Haven  Si  Milwaukee  R.  Co. 
(Mich.),  40  N.  W.  Rep.  914. 
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Boston  and  Bangor  S.  S.  Co. 

UHataackmrlta  Sufreme  Judicial  CoKrl,  January  3,  ISS9.) 

PuMiizan— TenotkAl  UUiurlM— Dntr  of  Dompaar— LuidUiB  »t  ▼buf .— I  n  an  ac  - 
tion  to  recover  damages  for  personal  injurieB,  it  appeared  that  the  plaintiff  was  a 
pas&enger  upon  b  steamboat  belonging  to  the  defendant ;  that  tneaU  were  served 
on  board  to  such  pahsengers  as  choBC  to  pay  for  them  or  whose  tickets  entitled 
them  thereto  ;  that  the  plaintiffB  ticket  did  not  entitle  him  to  meals  ;  that  he  at- 
tempted to  land  for  the  purpose  of  obtaining  breakfast  at  a  wharf  where  the  boat 
was  accustomed  to  remain  a  considerable  time  ;  and  that  It  was  the  custom  of 
manj  passengers  to  do  so  at  that  place.  Held,  that  the  plaintiff,  as  a  passenger 
could  properly  go  on  shore  to  get  his  breakfast,  and  that  he  had  a  passenger's 
tight  to  protection  during  his  egress  from  the  steamer. 

8un».->Dntr  or  Company— 'D«|rM  of  Cara. — Whilst  a  passenger  on  hoard  a 
steamboat  is  attempting  to  iand  at  a  place  where  he  maj'  properly  do  so,  the  de- 
gree of  care  to  be  used  by  the  company  for  his  protection  is  the  highest  which 
can  be  exercised  by  it  in  thai  particular  instance. 

Bame.~^IHiraRaTil  of  S«riil>'tloiii. — In  an  action  to  recover  damages  for  personal 
injuries,  when  it  appears  that  the  defendant  company  had  provided  a  safe  and 
convenient  place  for  passengers  to  land  from  the  saloon  deck  of  the  steamboat  and 
gave  notice  thereof  to  the  passengers  aboard  ;  and  that  the  place  where  plaintiff 
was  injured  was  not  intended  for  use  by  passengers,  the  plaintiff  must,  by  disre- 
^rding  the  regulations  of  the  company,  be  held  to  Iiave  taken  all  the  risk  of  in- 
lury  upon  himself  in  leaving  at  the  time  and  place  and  In  the  manner  in  which 
he  did. 

On  exceptions  from  Superior  Court,  Essex  Ct)unty. 

Action  against  the  Boston  &  Bangor  S.  S.  Co.  to   recover  dam- , 
ages  for  personal  injuries  sustained  by  Wm.  C.  Dodge,  a  passen- 
ger upon  one  of  the  defendant's  steamboats,  who  was  injured  whilst 
attempting  to  land  therefrom.   Plaintiff  was  a  passenger 
on  board  the  steamboat  running  from  Boston  to  Cam  Facta, 

den  which  was  accustomed  to  stop  at  Rockland  from 
forty  minutes  to  two  hours  for  receiving  and  discharging  freight 
and  passengers.  Many  of  the  passengers  were  accustomed  to  go 
ashore  at  Rockland  for  the  purpose  of  having  breakfast  although 
meals  were  served  on  board.  On  the  arrival  of  the  steamboat  at 
Rockland,  the  plaintiff  attempted  to  land  by  a  small  plank  placed 
from  the  forward  gangway  of  the  main  deck  to  the  dock,  when  he 
was  struck  by  a  heavy  gang  plank  and  injured.  While  the  boat  was 
approaching  Rockland,  notice  had  been  given  in  all  places  where 
passengers  were  expected,  to  |and  from  the  saloon  deck.  Plain- 
tiff testified  that  he  had  not  heard  such  notice  as  he  landed  at 
Rockland  although  he  had  heard  it  at  other  places.     On  behalf  of 
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the  defendant,  testimony  v/sls  introduced  to  the  effect  that  the 
mate  warned  the  plaintiff  not  to  cross  the  gangway  on  the 
main  deck,  and  informing  him  that  the  proper  place  to  land  was 
from  the  saloon  deck.  There  was  also  evidence  to  the  effect  that 
after  the  accident,  plaintiff  had  said  that  he  had  been  hurt  by  his 
own  fault.  The  following  instructions  were  requested  by  the  de- 
fendant but  refused : 

"(i.)  The  defendant  was  not  bound  to  take  every  possible  pre- 
caution against  danger.  It  was  not  an  insurer  of  the  safety  of 
the  plaintiff.  It  was  bound  to  use  the  utmost  care  which  was 
consistent  with  the  nature  and  extent  of  the  business  in  which  it 
was  engaged,  but  was  bound  to  exercise  this  degree  of  care  to- 
wards the  plaintiff  only  so  long  as  the  plaintiff  remained  upon  or 
within  the  steamer.  (2,)  The  defendant  was  bound  to  guard  the 
plaintiff  against  all  such  dangers  only  us  might  naturally  and  ac- 
cording to  the  usual  course  of  things  be  expected  to  occur;  and 
this,  too.  only  as  long  as  plaintiff  remained  upon  or  within  the 
steamer.  (3.)  Upon  the  undisputed  facts  of  this  case,  the  plain- 
tiff, at  the  time  of  receiving  the  injury  of  which  he  complains,  was 
a  passenger.  He  was  entitled  to  the  rights  and  protection  of  a 
passenger  only  so  long  as  he  remained  within  or  upon  the  steamer. 
(4.)  Upon  the  undisputed  facts  of  this  case,  the  undertaking  and 
duty  of  the  defendant  towards  the  plaintiff  was  to  carry  him  with 
the  highest  degree  of  care  from  Boston  to  Camden,  and  only  at 
Camden  to  provide  him  safe  means  to  leave  the  steamer.  (5.) 
Defendant  was  not  bound  to  prevent  plaintiff  from  leaving  or  at- 
tempting to  leave  the  steamer  at  a  place  where  it  had  not  invited 
him  to  leave,  or  undertaken  any  contract  to  land  him.  (6.)  If  the 
jury  find  that  the  plaintiff  undertook,  for  his  own  convenience  or 
pleasure,  to  leave  the  steamer  at  Rockland,  an  intermediate 
station  on  the  trip  for  which  he  had  purchased  his  ticket,  while 
the  steamer  was  ternporarily  at  said  Rockland  for  the  purpose  of 
discharging  and  receiving  other  passengers,  baggage,  and  freight 
at  said  Rockland,  and  without  notice  to  any  of  the  officers  or  ser- 
vants of  the  defendant  that  he  desired  to  leave  the  steamer  at 
that  point,  and  without  any  invitation  from  the  officers  or  ser- 
vants of  defendant  to  leave  the  steamer  at  said  point,  at  the  time 
and  in  the  manner  in  which  he  left  the  steamer,  then  the  defend- 
ant was  under  no  obligation  to  furnish  the  plaintiff  with  safe 
means  of  egress  from  the  steamer  at  that  point,  (7,)  If  the  jury 
shall  find  that  the  plaintiff  left  the  defendant's  steamer  at  a  point 
short  of  his  destination,  without  any  invitation  or  inducement 
from  the  defendant  or  its  agents  or  servants,  and  solely  for  his 
own  purposes  and  convenience,  he  was,  after  leaving  the  steamer, 
a  mere  trespasser  upon  the  defendant's  landing  and  wharf,  and 
the  only  obligation  upon  the  defendant  was  not  to  wilfully  injure 
him.     (8.)  If  the  jury  shall  find  that  the  plaintiff  was  warned  by 
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the  agents  or  servants  of  the  defendant  not  to  leave  the  steamer 
at  the  fonvard  port  gangway  on  the  main  deck  at  or  before  the 
time  at  which  he  left  it,  the  plaintiff  must  be  held  to  have 
taken,  all  the  risk  of  injury  himself,  in  leaving  at  the  time,  and  in 
the  manner  in  which,  and  portion  of  the  steamer  at  which,  he  left 
the  steamer,  and  cannot  recover  from  the  defendant  for  any  in- 
jury which  he  may  have  sustained  while  so  leaving,  unless  such 
injury  was  wilfully  inflicted,  (9.)  If  the  jury  shall  find  that  the 
plaintiff  was  noticed  by  the  agents  or  servants  of  the  defendant 
at  or  before  the  time  at  which  he  left  the  steamer  that  passengers 
desiring  to  land  at  Rockland  were  to  land  at  or  from  a  part  of  said 
steamer  other  than  the  forward  port  gangway  on  the  main-deck, 
from  which  the  plaintiff  did  actually  land,  the  plaintiff  must  be  held 
to  have  taken  all  the  risk  of  injury  himself,  in  leaving  the  steamer 
at  the  time,  and  in  the  manner  in  which,  and  portion  of  the 
steamer  at  which,  he  left  the  steamer,  and  cannot  recover  from 
the  defendant  for  any  injury  which  he  may  have  sustained  while 
so  leaving,  unless  such  injury  was  wilfully  inflicted."  And  the 
defendant  further  requested  the  court,  in  case  of  refusal  to  give 
the  instruction  requested,  marked  No.  6,  above,  to  give  the  fol- 
lowing: "(10.)  Even  if  the  plaintiff  was  justified  in  leaving  the 
steamer  at  Rockland,  in  the  manner,  and  at  the  time,  and  in  the 
portion  of  the  steamer  at  which  he  left  it,  the  defendant  did  not 
owe  him  so  high  a  degree  of  care,  after  he  had  left  the  steamer, 
and  was  out  upon  the  slip,  as  it  owed  him  while  he  remained  upon 
or  within  the  steamer."  Defendant  brings  exceptions  to  review  a 
verdict  for  the  plaintiff  for  $2,500. 

E.   T.  Biirlcy  and  Edward  5.  Dodge  for  defendant. 

Moody  &■  Bartlett  for  plaintiff. 

Know.LTON,  J.^ — This  case  presents  an  important  question  as 
to  the  rights  and  duties  of  passengers  and  common  carriers,  in 
reference  to  egress  from  and  ingress  to  the  vehicle  of  transporta- 
tion at  intermediate  points  upon  a  journey.     When  one  has  made 
a  contract  for  passage  upon  a  vehicle  of  a  common 
carrier  and  has  presented  himself  at   the  proper  place  Puaenfan 
to  be  transported,  his  right  to  care  and  protection  be-  -Dnty  of 
gins,  and  ordinarily  it  continues  until  he  has  arrived  at  cMiler. 
his  destination  and  reached  the   point  where  the  car- 
rier is  accustomed  to  receive  and  discharge  passengers.     So  long 
as  he  stands  strictly  in  this  relation  of  a  passenger,  the  carrier  is 
held  to  the   highest  degree  of  care  for  his  safety.     While  he  is 
upon  the  pre;nises  of  the  carrier,  before  he  has  reached  the  place 
designed  for  use  by  passengers  waiting  to  be  carried,  or  put  him- 
self in  readiness  for  the  performance  of  the  contract,  the  carrier 
owes  him  the  duty  of  ordinary  care,  as  he  is  a  person  rightfully 
there  by  invitation.     It  has  sometimes  been  said  that  a  passenger 
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at  the  end  of  his  journey  retains  the  same  relation  to  the  cairier 
until  he  has  left  the  carrier's  premises.  But  there  are  other  cases 
which  indicate  that  the  contract  of  carriage  is  performed  when 
the  passenger,  at  the  end  of  his  journey,  has  reached  a  safe  and 
proper  place,  where  persons  seeking  to  become  passengers  are 
regularly  received,  and  passengers  are  regularly  discharged  ;  and 
that  the  degree  of  care  to  which  he  is  then  entitled  is  less  than 
during  the  continuance  of  his  contract,  as  the  liability  of  a  carrier 
for  goods  is  held  less  strictly  after  they  have  reached  their  destina- 
tion  and  been  put  in  a  freight  house  than  while  they  are  in  transit. 

There  is  sometimes  occasion  to  leave  the  boat,  or  car,  or  car- 
riage, and  return  to  it  again  before  the  contract  is  fully  performed ; 
and  it  is  necessary  to  determine  what  are  the  rights  and  duties  of 
the  parties  at  such  a  time.  Whenever  performance  of  the  con- 
tract in  a  usual  and  proper  way  necessarily  involves  leaving  a 
vehicle  and  returning  to  it,  a  passenger  is  entitled  to  protection  as 
such,  as  well  while  so  leaving  and  returning  as  at  any  other  time. 
And  this  has  been  held  in  cases  where,  in  accordance  with  arrange- 
ments of  the  railroad  companies,  passengers  by  railway  left  their 
train  to  obtain  refreshments.  Peniston  v.  Chicago,  St,  L.  &  N. 
O.  R.  Co.,  34  La.  Ann.  yyy.  Jeflersonville,  M.&I.  R.Co.  v.  Riley, 
39  Ind.  568,  So  where  a  railroad  company  undertakes  to  carry  a 
passenger  a  long  distance  upon  its  line,  and  sells  hima  ticket  upon 
which  he  may  stop  at  intermediate  stations,  in  getting  on  and  oH 
the  train  at  any  station  where  he  chooses  "to  stop,  he  has  the 
rights  of  a  passenger.  Of  course,  during  the  interval  between  his 
departure  from  the  station  and  his  return  to  it  to  resume  his  jour- 
ney he  is  not  a  passenger. 

To  determine  the  rights  of  the  parties  in  every  case,  the  ques- 
tion to  be  answered  is,  what  shall  they  be  deemed  to  have  con- 
templated by  their  contract  ?  The  passenger  may  do,  without 
losing  his  rights,  while  he  is  in  those  places  to  which  the  carrier's 
care  should  extend,  whatever  is  naturally  and  ordinarily  inci- 
dental to  his  passage.  If  there  are  telegraph  offices  at  stations 
along  a  railroad,  and  the  carrier  furnishes  in  its  cars  blanks  upon 
which  to  write  telegraphic  messages,  and  stops  its  trains  at  sta- 
tions long  enough  to  enable  passengers  conveniently  to  send  such 
messages,  a  purchaser  of  a  ticket  over  the  railroad  has  a  right  to 
suppose  that  his  contract  permits  him  to  leave  his  car  at  a  station 
for  the  purpose  of  sending  a  telegraphic  message ;  and  he  has  the 
rights  of  a  passenger  while  alighting  from  the  train  for  that  pur- 
pose, and  while  getting  upon  it  to  resume  his  journey.  So  of  one 
who  leaves  a  train  to  obtain  refreshment  where  it  is  reasonable 
and  proper  for  him  to  do  so  and  is  consistent  with  the  safe  con- 
tinuance of  his  journey  in  a  usual  way.  Where  one  engages  trans- 
portation for  himself  by  aconveyance  which  stops  from  time  to  time 
along  his  route,  it  may  well  be  implied,  in  the  absence  of  anything 
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to  the  contrary,  that  he  has  permission  to  alight  for  his  own  con- 
venience at  any  regular  stopping  place  for  passengers,  so  long  as 
he  properly  regards  all  the  carrier's  rules  and  regulations,  and  pro- 
vided that  his  doing  so  does  not  interfere  with  the  carrier  in  the  per- 
formance of  his  duties.  In  the  case  of  Packet  Co.  v.  True,  88  111. 
608,  a  plaintiff,  before  reaching  his  destination,  was  going  ashore 
for  his  own  convenience  at  a  place  where  the  boat  stopped  two 
hours,  and  was  injured  on  the  gangway  plank.  It  was  held  that 
he  was  to  be  treated  as  a  passenger,  and  that  the  defendant  was 
bound  to  use  the  utmost  care  for  his  safety.  See  also  Clussman 
V,  Long  Island  R.  Co.,  9  Hun  618,  affirmed  in  73  N.  Y.  606;  Her- 
brick  V.  Carr,  29  Fed.  Rep.  298;  Dice  v.  Transportation  Co.,  8  Or. 
60.  In  the  first  of  these  cases  the  defendant  was  held  liable  for 
a  defect  in  a  platform  of  its  station  to  a  passenger  who  had  left 
a  train  to  senda  telegraphicmessage;  but  the  court  did  not  decide 
whether  the  plaintiff  had  the  rights  of  a  passenger  at  the  time  of 
his  injury  or  merely  those  of  a  person  there  by  invitation.  In 
the  second,  a  passenger  who  had  taken  his  place  on  board  a  steam- 
ship started  to  go  on  shore  to  buy  some  tobacco,  and  fell  from  an 
unsafe  plank  and  was  drowned.  He  was  held  to  have  had  the 
rights  of  a  passenger,  and  his  administrator  was  permitted  to  re- 
cover. No  decision  has  been  cited  that  conflicts  with  our  views. 
In  State  v.  Grand  Trunk  R.  of  Can.,  58  Me.  176,  the  circum- 
stances under  which  the  passenger  left  the  train  and  remained 
away  from  it  were  such  that,  applying  the  principles  we  have 
enunciated,  he  was  not  a  passenger  at  the  time  he  was  killed. 
The  court  in  that  case  was  not  called  upon  to  consider  at  what 
point  a  passenger  leaving  a  car  under  different  circumstances 
would  cease  to  be  such  and  at  what  point  he  would  resume  his 
former  relation.  Upon  the  undisputed  facts  of  the  case  at  bar,  we 
are  of  opinion  that  the  plaintiff,  as  a  passenger,  could  probably  go 
on  shore  to  get  his  breakfast  at  Rockland,  and  that  he  had  a  pas- 
senger's right  to  protection  during  his  egress  from  the  steamer. 
The  first  seven  of  the  defendant's  requests  for  instructions  were 
rightly  refused, 

The  defendant's  tenth  request  was  for  an  instruction  that,  if  the 
plaintiff  was  justified  in  leaving  the  steamer  as  he  did,  the  "de- 
fendant   did   not  owe  him  so  high  a  d^ree  of  care 
after  he  had  left  the  steamer  and  was  out  upon  the        SagrM 
slip  as  it  owed  him  while  he  remained  upon  or  within         ttatit. 
the  steamer."     This  request  referred  to  the  degree  of 
care  which  the  law  requires  of  carriers  of  passengers  as  distin- 
guished from  the  ordinary  care  required  of  men  in  their  common 
relations  to  each  other.     Because  a  passenger's  life  and  safety  are 
necessarily  entrusted  in  a  great  degree  to  the  care  of  the  carrier 
who  transports  him,  the  law  deems  it  reasonable  that  the  carrier 
should  be  bound  to  exercise  the  utmost  care  and  diligence  in  pro- 
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viding  against  those  injuries  which  human  care  and  foresight  can 
guard  against.  This  rule  is  held  not  only  In  our  own  state  and  in 
England,  but  all  over  the  United  States,  It  applies  not  only  to 
carriers  who  use  steam  railroads,  but  to  those  who  use  horse  rail- 
roads, stage  coaches,  steamboats  and  sailing  vessels.  It  applies  at 
all  times  when,  and  in  all  places  where,  the  parties  are  in  the  rela- 
tion to  each  other  of  passenger  and  carrier ;  and  it  includes  atten- 
tion to  all  matters  which  pertain  to  the  business  of  carrying  the 
passenger.  In  Readhead  f.  Midland  R.  Co.,  L.  R.,  2  Q.  B.  412,  it 
is  said  that  a  "  carrier  of  passengers  for  hire  is  bound  to  use  the 
utmost  care,  skill  and  diligence  in  everything  that  concerns  the 
safety  of  passengers."  In  Railroad  Co.  v.  Aspell,  23  Fa.  St.  147, 
carriers  of  passengers  are  said  to  be  responsible  for  "  any  species 
of  negligence,  however  slight,  which  they  or  their  agents  may  be 
guilty  of."  In  Warren  i',  Fitchburg  R.  Co.,  8  Allen  (Mass.)  227, 
the  principle  was  applied  to  providing  for  a  passenger  a  safe  and 
convenient  way  and  manner  of  access  to  the  train.  In  Simmons 
V.  Steamboat  Co.,  97  Mass.  361,  it  was  applied  to  the  duty  of  a 
carrier  to  protect  passengers  from  the  misconduct  or  negligence 
of  other  passengers,  Gaynor  v.  Railway  Co.,  100  Mass,  208,  was 
a  case  where  it  appeared  that  the  defendant  did  not  provide 
proper  safeguards  against  injury  for  a  passenger  leaving  the  place 
where  he  alighted  from  the  cars.  Mr.  Justice  Colt  said  in  the 
opinion  :  "The  plaintiff  was  a  passenger,  and  while  that  relation 
existed  the  defendants  were  bound  to  exercise  towards  him  the 
utmost  care  and  diligence  in  providing  against  those  injuries  which 
can  be  avoided  by  human  foresight.  He  was  entitled  to  this  pro- 
tection so  long  as  he  conformed  to  the  reasonable  regulations 
of  the  company,  not  only  while  in  the  cars,  but  wliilc  upon  the 
premises  of  the  defendants;  and  this  requires  of  the  defendants 
due  regard  for  the  safety  of  passengers,  as  well  in  the  location, 
construction  and  arrangement  of  their  station  buildings,  plat- 
forms and  means  of  egress,  as  in  their  previous  transportation." 
See  also  language  of  Chief  Justice  Sh.wv,  in  McElroy  7:  Rail- 
road Corp.,  4  Cush.  400.  Difficulty  in  the  application  of  this 
rule  has  sometimes  come  from  an  improper  interpretation  of  the 
expressions  "utmost  care  and  diligence,"  "most  exact  care,"  and 
the  like.  These  do  not  mean  thu  utmost  care  and  diligence 
which  men  are  capable  of  exercising.  They  mean  the  utmost 
care  consistent  with  the  nature  of  the  carrier's  undertaking,  and 
with  a  due  regard  for  all  the  other  matters  which  ought  to  be 
considered  in  conducting  the  business.  Among  the.se  are  the 
speed  which  is  desirable,  the  prices  which  passengers  can  afford  to 
pay,  the  necessary  cost  of  different  devices  and  provisions  for 
safety,  and  the  relative  risk  of  injury  from  different  possible 
causes  of  it. 

With  this   interpretation   of  the  rule  the  application  of  it  is 
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easy.  As  applied  to  every  detail  the  rule  is  the  same.  The 
degree  of  care  to  be  used  is  the  highest ;  that  is,  'n  reference  to 
each  particular  it  is  the  highest  which  can  be  be  exercised  in  that 
particular,  with  a  reasonable  regard  to  the  nature  of  the  under- 
taking and  the  requirements  of  the  business  in  all  other  particu- 
lars. Warren  v.  Fitchburg  R.  Co.,  ubi  supra;  Le  Barron  v.  Ferry 
-  Co.,  1 1  Allen  3:5  ;  Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H.  304- 
316;  Tuller  ?■.  Talbot,  23  111.  357.  It  may  be  assumed  that  the 
plaintiff  would  have  ceased  for  the  time  to  be  a  passenger  if  he 
had  left  the  steamer  and  gone  away  for  his  breakfast.  But  he 
was  injured  before  he  had  completed  his  exit.  Inasmuch  as  he 
had  a  passenger's  right  of  egress,  this  request  for  an  instruction 
was  rightly  refused;  for.  while  he  was  a  passenger,  the  degree  of 
care  to  be  exercised  towards  him  did  not  depend  upon  whether  he 
was  on  the  steamer,  or  on  the  plank,  or  the  slip.  It  was  the 
same  in  cither  place.  But,  in  determining  what  is  the 
utmost  care  and  diligence  within  the  meaning  of  this  rule,  it 
is  always  necessary  to  consider  what  is  reasonable  under  the  cir- 
cumstances. The  decision  in  Moreland  !■.  Boston  &  P.  R.  Co., 
141  Mass.  31,  was  made  to  rest  upon  the  inaccuracy  of  the  in- 
structions as  to  the  degree  of  care  required  of  passengers,  and  it 
is  not  an  authority  for  the  defendant  in  the  present  case. 

In  its  eighth  request  the  defendant  asked  for  an  instruction  as 
to  the  rights  of  a  passenger  acting  in  disobedience  of  an  order  or 
regulation  of  a  carrier.     The  evidence  was  undisputed 
that  the  defendant  had  provided  a  safe  and  convenient    oiMbedisnM 
place  for  passengers  to  land  from  the  saloon  deck,  and     to  repil»- 
that  the  place  where  the  plaintiff  was  injured  was  not     tton  of 
intended  for  use  by  passengers.    The  judge  said  in  his     turlu, 
charge:     "The  plaintiff  does  not  now  claim   that   the 
defendant  did  not  furnish  proper  means  of  egress  from  the  saloon 
deck,  nor  do  I  understand  that  the  plaintiff  now  claims  that  the 
defendant  intended  the  gangway  which  was  in  fact  used  by  the 
plaintiff   for   use  by   passengers   leaving  the   boat."     We   must 
therefore  assume  that   the  court  and   the  parties  treated  these 
matters  as  undisputed  facts  of  the  case;  and    upon   these   facts,  a 
warning  to  the  plaintiff  not  to  leave  the  steamer  from  the  gangway 
by  which  he  went  was  a  reasonable  order  or  regulation.     A  pas- 
senger is  bound  to  obey  all  reasonable  rules  and  orders  of  a  car- 
rier in  reference  to  the  business.     The  carrier  may  assume  that 
he  will  obey,  and  the  carrier  owes  him  no  duty  to  provide  for  his 
safety  in  acting  in  disobedience.     His  neglect  of  his  duty  in  diso- 
beying, in  the  absence  of  a  good  reason   for  it,  will  prevent  his 
recovery  for  an  injury  growing  out  of  it.     This  request,  as  applied 
to  the  admitted  facts  of  the  case,  and  to  a  fact  which  the  jury 
might  have  found  from  the  evidence,  contained  a  correct  state- 
ment of  the  law  (Ellis  v.  Steamship  Co.,  1 1 1   IVlass.  146;  Railroad 
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Co.  V.  Zebe,  33  Pa.  St.  318;  McDonald  v.  Chicago  &  N.  W.  R. 
Co.,  26  Iowa  124-142:  Gleason  v.  Transportation  Co.,  32  Wis.  85;) 
and  we  are  of  opinion  that  the  jury  should  have  been  instructed 
in  accordance  with  it.  It  was  not  a  request  for  an  instruction 
merely  as  to  the  effect  of  a  part  of  the  evidence  upon  a  particular 
subject.  It  was  rather  a  request  for  a  statement  of  the  law  appli- 
cable to  one  phase  of  the  case,  which  involved  a.  consideration  of 
all  the  evidence  relative  to  that  phase  of  it.  And  if,  by  the  word 
"notified"  in  the  ninth  request,  was  meant  the  giving  of  a  notifi- 
cation intelligibly,  so  as  to  ma1<e  it  understood  by  the  plaintiff, 
the  same  considerations  apply  also  to  that  request. 

No  instructions  were  given  upon  this  subject,  and  because  of 
this  error  the  entry  must  be,  exceptions  sustained. 


Hunter  and  Another 


CoopERSTowN  &  Susquehanna  Valley  R.  Co.. 

(A'cw  rork  Court  of  AppeaU,  Februarys,  18S9.) 

TUHUgar — Atttrnpt  to  Boird  KoTlag  R«lii — OontilbaUry  ll«KllfMiae, — A  per- 
son acting  upon  the  direction  ol' the  conductor,  attempted  to  board  a  moving 
train  at  a  station  where  the  train  was  advertised  to  stop,  but  was  thrown  from  the 
Bteps  of  the  platform  and  Itilled.  The  train  was  moving  at  a  rate  of  at  least  six 
miles  an  hour.  Held,  that,  notwithstanding  the  fact  that  the  deceased  made  the 
attempt  in  ol)edience  to  the  conductor's  direction,  he  was  guill^v  of  contributorj' 
negligence,  and  the  plaintiff  ought  to  be  non-suited.     Danforth,  J.,  disseot- 

Appeal  from  General  Term  of  the  Supreme  Court,  Fourth  De- 
partment. 

Action  against  the  Cooperstown  &  Susquehanna  Valley  R.  Co., 
by  Delora  M.  Hunter  and  another,  as  administrators,  to  recover 
damages  for  negligently  causing  the  death  of  the  plaintiff's  intes- 
tate. The  defendant  appeals  from  the  judgment  of  the  general 
term,  affirming  a  judgment  for  the  plaintiff. 

E.  M.  Harris  for  appellant. 
James  A.  Lynes  for  respondents, 

Peckham,  j. — Accepting  the  facts  as  testified  to  on  the  part 
of  the  plaintiff  in  this  action,  it  appears  that  on  the  25th  day  of 
September,  1884,  the  plaintiff's  decedent  came  to  the  station  of 
the  defendant  called  "  Phoenix   Mills,"  in   the  early  morning,  for 
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the  purpose  of  taking  a  train  to  the  neighboring  village  of  One- 
onta.     There  was  a  platfonn  in  front  of  the  station, 
the  northern  end  of  which  was  used  for  freight,  and  was  Futi. 

two  or  three  feet"hi|;Herthan-the-sou(hen> end,  which 
was  used  more  especially  for  passengers.  The  passenger  portion 
of  the  platform  was  only  about  one  foot  above  the  ground,  and 
communication  between  the  upper  and  lower  platforms  was  had 
by  steps  leading  from  one  to  the  other.  The  top  of  the  freight 
platform  was  four  and  one-half  feet  higher  than  the  rails  of  the 
defendant's  road.  At  the  north  end  of  the  freight  platform  the 
distance  between  it  and  a  car,  as  it  would  pass  along  the  track, 
would  be  six  inches.  At  the  center  of  the  freight  platform  it 
would  be  four  inches,  and  the  same  distance  at  the  south  end. 

The  plaintiffs'  decedent,  upon  hearing  the  whistle  of  a  train  ap- 
proaching from  the  north  on  its  way  towards  Oneonta,  got  up  and 
stood  on  the  passenger  portion  of  the  platform,  awaiting  its  arrival ; 
and,  when  it  had  got  within  a  short  distance  of  the  station,  the 
conductor  came  out  onto  the  platform  of  the  rear  passenger  car, 
and  asked  plaintiffs'  decedent  if  he  was  going,  and  added  :  "  If  you 
are,  jump  on." 

There  were  but  two  witnesses  sworn  on  the  part  of  the  plaintiff 
in  regard  to  the  rate  at  which  the  train  was  moving  when  this 
direction  was  given  by  the  conductor.  One  of  them  says  the 
train  was  moving  at  that  time  six  or  eight  miles  an  hour:  the 
other,  who  was  the  engineer  of  the  train,  stated  that  it  was  going 
from  four  to  six  miles  an  hour.  When  the  conductor  directed  the 
deceased  to  jump  on,  he  was  standing  oh  the  passenger  platform 
three  or  four  feet  north  of  the  steps  connecting  with  the  freight 
platform,  and  he  started  to  jump  on  the  front  platform  of  the  pas- 
senger car  while  it  was  thus  in  motion.  He  was  caught  in  some 
shape,  as  the  witnesses  say,  without  being  able  to  describe  exactly 
how,  and  rolled  along  the  station  platform  with  his  head  and 
shoulders  above  it.  His  body  was  caught  about  the  hips.  The 
train  was  stopped,  and  he  was  taken  out,  and  died  within  a  short 
time. 

From  this  evidence  it  is  quite  plain  that  the  train  was  in  com- 
paratively rapid  motion  at  the  time  when  the  deceased  made  his 
attempt  to  board  it.  I  say  comparatively  rapid  motion,  meaning 
by  that  a  motion  that  was  rapid,  when  taking  into  consideration 
that  a  man  was  attempting  to  board  it.  There  can  be  no  doubt 
from  this  evidence  that  the  train  was  moving  at  least  six  miles  an 
hour.  The  engineer  fixes  it  from  four  to  six  ;  and  being  a  witness 
for  the  plaintiff,  and  not  in  the  defendant's  employ  at  the  time  he 
was  sworn,  it  may  be  assumed  that  he  did  not  put  the  speed  any 
greater  than  in  fact  it  was. 

The  deceased  was  a  man  in  the  full  vigor  of  life,  presumably  of 
ordinary  judgment,  at  least  up  to  the  average  of  mankind,  and  he 
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was  at  a  familiar  station,  and  about  to  take  a  train  to  go  to  a 
neighboring  village  a  few  miles  distant.  It  was  the  duty  of  the 
railroad  company  (having  advertised  so  to  do)  to  stop  its  trains  at 
the  station  in  question,  and  to  give  ample  time  to  all  persons  de- 
sirous of  getting  on  or  leaving  trains  at  that  station  to  do  so. 

The  important  question  which  arises  is,  does  a  man  who  is  sui 
Juris,  and  in  the  full  possession  of  his  facuhics,  with  nothing  to 
disturb  his  judgment,  act  with  ordinary  care  in  endeav- 
Coiitribiit4)i7  oring  to  board  a  train  moving  at  the  rate  of  six  miles 
nagiigaiioe-  an  hour?  It  seems  to  me  there  can  be  but  one  answer 
BoKdlag  to  such  a  question.  l"hat  it  is  a  dangerous — a  most 
tnoving  hazardous — attempt  must  be  the  common  judgment  of 

tnln.  all  men.     Persons  are  taught  from  their  earliest  youth 

the  great  danger  attending  upon  an  attempt  to  board 
or  leave  a  train  while  it  is  in  motion,  and  no  person  of  mature  years 
and  judgment  but  has  the  knowledge  that  such  an  attempt  is  dan- 
gerous in  the  highest  degree.  It  is  substantially  admitted  in  this 
case  that  it  would  have  been  negligence  on  the  part  of  the  deceased 
to  have  made  the  attempt,  had  it  not  been  for  the  request  or  what 
is  termed  the  direction  of  the  conductor  to  him  to  get  on.  It 
may  be  assumed  that  this  direction  hnplied  a  notice  to  the  deceased 
that  the  train  would  not  stop  at  that  station,  and  that  unless  he 
attempted  to  get  on  while  the  car  was  thus  in  motion  hewould  be 
left  at  the  station,  and  compelled  to  take  another  and  a  later  train. 
It  may  be  assumed  that  in  giving  this  direction,  and  in  failing  to 
stop  the  train,  the  company  was  chargeable  with  negligence,  and 
yet  it  counts  for  nothing  as  a  justification  or  excuse  for  the  con- 
duct of  the  deceased  in  attempting  to  board  a  train  while  thus  in 
motion. 

There  may  undoubtedly  be  circumstances  under  which  an  at- 
tempt to  get  on  or  off  a  moving  train  would  not  be  regarded  as 
negligence,  as  matter  of  law,  and  where  the  question  of  negligence, 
under  all  the  circumstances  of  the  case,  should  be  submitted  to 
the  jury.  One  such  case  was  that  of  Filer  v.  New  York  Cent.  R. 
Co.,  49  N.  Y.  47.  There  the  plaintiff  received  the  injuries  com- 
plained of  in  attempting  to  get  ofl  the  cars  while  they  were  in  mo- 
tion, making  very  .slow  progress.  The  plaintiff,  who  was  a  woman, 
was  directed  by  the  brakcman  on  the  car  to  get  off,  and  there  was 
evidence  upon  which  the  jury  might  have  found  that  shewas  told 
by  him  that  they  would  not  stop  or  move  more  slowly  to  enable 
her  to  do  so.  The  name  of  the  station  had  been  called,  and  the 
speed  of  the  train  had  been  greatly  reduced,  so  much  so  that  baggage 
had  been  taken  from  the  baggage  car,  and  removed  by  the  porter, 
and  one  man,  who  was  supposed  to  be  a  little  lame,  had  gotten 
off  safely.  Ali.EN,  J.,  in  delivering  the  opinion  of  this  court, 
said  :  "  She  was  put  to  her  choice  without  any  fault  of  hers  whether 
to  obey  the  advice  and  suggestion  of  the  defendant's  servant,  and 
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follow  the  example  of  the  man  who  had  preceded  her,  or  to  remain 
on  the  cars,  and  be  carried  beyond  the  place  of  her  destination, 
and  away  from  her  friends  ;  and  it  was  a  proper  question  for  the 
jury  whether  this  was  or  was  not,  under  the  circumstances,  an  act 
of  ordinarj' care  and  prudence."  The  learned  judge,  continuing, 
said  :  "  Had  the  cars  been  going  at  a  rapid  rate,  the  plaintiff  must 
have  known  that  she  would  be  injured  in  leaping  from  them;  and 
the  attempt  to  leave  the  cars  under  such  circumstances,  even  at 
the  instance  of  a  railway  servant,  would  have  been  a  wanton  and 
reckless  act,  and  no  recoveiV  could  be  had  against  the  defendant." 

In  Morrison  t:  Erie  R.  Co.,  56  N.  Y.  302,  it  was  held  that  the 
question  whether  a  person  has  been  guilty  of  contributory  negli- 
gence in  attempting  to  alight  from  a  car  while  it  is  in  motion  is 
not  in  every  case  a  question  of  fact  for  a  jury;  that,  when  the 
facts  are  undisputed,  the  question  of  contributory  negligence  may 
become  one  of  law.  In  that  case  the  plaintiff,  suing  by  guardian, 
was  about  12  years  of  age,  and  the  train  when  it  approached  the 
station  slowed  up.  It  had  passed  the  platform,  and  while  still  in 
motion  the  plaintiff's  father  took  her  under  his  arm,  and  stepped 
from  the  car,  and  fell,  and  she  was  injured.  FOLGER,  J.,  deliver- 
ing the  opinion  of  the  court  said  :  "  Can  it  be  said  that  a  person  of 
ordinary  prudence  and  care  would  have  swung  himself  from  a  car 
in  motion  down  to  the  ground  in  the  dark,  laden  with  the  weight 
of  a  child  2  years  old,  having  but  one  hand  and  one  arm  to  aid 
himself  with,  when  there  was  no  other  danger  to  be  avoided  by 
meeting  this,  and  no  incentive  to  the  act  other  than  the  incon- 
venience of  being  carried  by  his  place  of  abode,  and  with  a  full 
apprehension  of  the  danger  he  was  about  to  run?  I  think  not, 
and  I  am  of  the  opinion  that  it  is  so  clear  that  the  law  and  the 
court  should  ha\-e  given  the  answer  without  calling  in  the  aid  of  a 
jury."  See  also  Phillips  7:  Rensselaer  &  S.  R.  Co.,  49  N.  Y.  177; 
Soloman  v.  Manhattan  R.  Co.,  103  N.  Y.  437. 

In  the  last  cited  case  A.viiRKWS.  J.,  says:  "Negligence,  no 
doubt,  is  usually  a  question  of  fact  of  which  the  jury  must  enquire ; 
but  the  inference  of  negligence  in  a  given  case  may  be  so  clear  and 
convincing  that  the  judge  may  direct  a  verdict.  The  conclusion 
that  it  is  prima  facie  dangerous  to  alight  from  a  moving  train  is 
founded  on  our  general  knowledge  and  common  experience,  and  it 
is  akin  to  the  conclusion  now  generally  accepted  that  it  is  in  law 
a  dangerous,  and  therefore  a  negligent,  act,  unless  explained  and 
justified  by  special  circumstances,  to  attempt  to  cross  a  railroad 
track  without  looking  for  approaching  trains.  In  boarding  a  mov- 
ing train  there  is  generally  less  excuse  than  in  alighting  from  one, 
The  party  attempting  it  is  not  often  under  the  same  stress  of  cir- 
cumstances as  frequently  happens  in  the  former  case.  He  may 
be  compelled  to  wait  for  another  train,  but  this  is  an  inconvenience 
merely,  which  does  not  justify  exposing  himself  to  hazard.  *  *  * 
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If  men  will  take  hazards,  they  must  bear  the  consequences  of 
their  own  rashness,  and  it  is  no  just  reason  for  visiting  the  conse- 
quences upon  another  that  hie  negligence  co-operated  in  produc- 
ing the  result." 

We  think  that  the  facts  in  this  case  are  so  overwhelming  in 
their  nature  that  no  reasonable  judgment  can  be  formed  as  to  the 
act  of  the  deceased  in  attempting  to  jump  upon  this 
Dlreotloii  of  moving  train  other  than  that  it  was  dangerous  and 
eoidnotA.  reckless,  and  that  the  injury  resulting  therefrom  was 
contributed  to  by  him.  We  do  not  regard  it  as  of  the 
shghtest  importance,  under  the  circumstances  of  this  case,  that 
the  conductor  of  the  train  notified  the  deceased  to  jump  on.  That 
notification  certainly  cannot  be  interpreted  to  mean  more  than 
that  the  train  would  not  stop  or  go  slower  than  it  was  then  going, 
and  that  if  the  deceased  wanted  to  take  it  he  must  jump  on  at 
that  moment.  That  does  not  alter  the  highly  dangerous  nature 
of  the  act  itself.  The  deceased  was  in  absolute  safety  at  the  time 
the  direction  was  given.  It  created  no  emergency  which  called 
for  the  exercise  of  immediate  judgment  in  the  choice  between  the 
two  dangers.  It  was  a  simple  question  of  possible  inconvenience 
of  taking  a  later  train,  or  reaching  his  destination  by  some  other 
conveyance,  and  it  afforded  not  the  slightest  justification  or  ex- 
cuse for  attempting  to  board  a  train  moving  at  that  rate  of  speed, 
and  when  he  did  it  he  did  it  at  his  own  risk.  We  think  the  plain- 
tiff, upon  this  state  of  facts,  should  have  been  non-suited. 

For  these  reasons  the  judgments  of  the  courts  below  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  DanfORTH,  J.,  who  reads  for  affirmance. 

Danforth,  J.  {disscnling). — It  is  not  suggested  by  the  appel- 
lant that  there  was  any  misdirection  by  the  trial  judge,  nor  but 
that  the  defendants  were  guilty  of  negligence  in  not  stopping 
their  train.  The  appeal  rests  upon  the  single  proposition  that 
the  attempt  of  the  plaintiff's  intestate  to  get  upon  the  moving 
train  was  an  act  of  negligence  contributing  to  his  injury,  and  there- 
fore sufficient  as  matter  of  law  to  defeat  a  recovery.  On  the  con- 
trary it  seems  to  me  that  it  was  merely  one  act  among  others  in 
the  case,  and  to  be  considered  with  all  the  attendant  circumstances. 
It  may  derive  its  explanation  from  the  conduct  of  the  defendants, 
and  it  was  therefore  for  the  jury  to  say  how  far  the  decedent  was 
influenced  by  them  upon  the  occasion  of  the  accident.  Bucher  v. 
New  York  Cent.  R,  Co.,  98  N.  Y.  128 ;  Filer  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  47;  Glushing  v.  Sharp,  96  N.  Y.  676.  And  if 
they  found  that  the  conditions  which  led  him  into  danger  were  of 
the  defendant's  own  creation,  both  common  sense  and  justice  for- 
bid that  they  should  be  allowed  to  withhold  compensation.     If, 
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on  the  other  hand,  the  danger,  notwithstanding  the  solicitation  of 
the  conductor,  was  so  manifest  that  in  the  exercise  of  ordinary 
prudence  the  intestate  should  have  observed  it,  or  if  observing  it 
he  went  recklessly  to  the  car,  he  should  suffer  the  consequences  of 
an  injury  brought  on  by  himself.  Many  circumstances  are  to  be 
taken  into  account  in  answering  these  questions,  and  if  inferences 
are  to  be  drawn,  not  all  one  way,  then  no  tribunal  save  a  jury  is 
authorized  to  pass  upon  them. 

The  appellant  relies  upon  the  single  fact  that  the  train  was  in 
motion.  That,  as  appears  from  the  case  referred  to,  is  not  enough 
to  exonerate  the  defendants.  Those  decisions  show  that  an  in- 
tending passenger  may  attempt  to  board  a  moving  train,  and  if 
injured  in  doing  so  may  still  recover;  that  is,  the  act  is  not  negli- 
gent of  itself.  The  speed  of  the  train  is  in  all  cases  to  be  con- 
sidered, but  this  in  connection  with  the  conduct  of  the  train  ser- 
vants, and  the  age  and  activity  of  the  traveller,. before  his  action 
upon  the  occasion  in  question  can  be  characterized.  Eppendorf 
V.  Railroad,  69  N.  Y.  195  ;  Filer  v.  same,  supra;  Burrows  v.  Erie 
Co.,  63  N.  Y.  556;  Hickey  v.  Railroad,  14  Allen  429. 

It  is  of  the  greatest  importance,  therefore,  to  ascertain  the  speed 
of  the  train.  What  was  it  ?  No  exact  testimony  was  given.  But 
the  train  left  Cooperstown  at  the  usual  time.  The  run  to  Phosnix 
was  two  and  one-half  or  three  miles  only,  and  atCoopersto.wn  the 
engineer  shut  off  steam,  and  the  train  ran  north  to  Phcenix,  a 
distance  of  only  two  and  one-half  or  three  miles,  without  steam. 
It  was  a  regular  passenger  station,  where  all  trains  were  advertised 
to  stop.  The  conductor  intended  to  stop  at  that  station,  and 
was  trying  to  do  so.  At  about  80  rods  distant  the  whistle  was 
blown  for  the  station,  and  the  brakes  applied  continually  until  the 
train  in  fact  came  to  a  standstill,  a  short  distance  beyond  the  plat- 
form, 20  or  30  feet,  or,  as  one  witness  says,  50  feet,  and  would 
have  stopped  sooner,  or  at  the  station,  except  that  there  was  only 
onebrakeman,  and  his  brakes  were  defective.  All  that  time  the 
conductor  stood  upon  the  platform.  In  that  position,  and  while 
eight  or  ten  rods  distant,  he  leaned  out  by  the  side  of  the  car  look- 
ing forward,  and  saw  Hunter  upon  the  station  platform,  facing  the 
incoming  train,  and  evidently  waiting  for  it.  When  within  eight 
or  ten  feet  the  conductor  said  to  him  :  "  Are  you  going?  If  you 
are,  jump  on."  He  reached  out  his  hand  and  foot,  tried  to  get  on 
the  car,  and  in  some  way  was  caught  and  killed.  These  are  cir- 
cumstances about  which  there  is  no  doubt, — the  engine  moving 
without  steam;  the  conductor  intending  to  stop  at  the  station  ; 
the  whistle  blown  for  the  station  as  notice  of  that  intention;  the 
brakes  applied  ;  the  train  actually  slowing  up ;  and  the  conductor, 
expecting  a  passenger,  calUng  him  to  get  on.  The  effort  was  made 
to  do  so,  and,  it  faiUng,  the  train  was  actually  stopped  within  a 
few  feet  from  the  place  where  the  accident  occurred.     Do  not 
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these  circumstances  all  tend  to  show,  and  permit  the  inference> 
that  the  train  was  moving  very  slowly?  There  was  the  intention 
to  stop;  the  conductor's  expectation  to  take  his  passenger;  and 
the  actual  stoppage  of  the  train  when  the  accident  occurred.  But 
the  opinions  of  witnesses  are  referred  to  as  showing  contrary.  In 
view  of  the  circumstances  I  have  exhibited,  those  opinions  may 
be  taken  with  many  grains  of  allowance.  One  witness  says:  "  I 
■  should  think  the  train  was  going  about  six  or  eight  miles  an  hour." 
He  was  a  by-stander.  His  attention  was  not  called  to  the  speed 
of  the  train  at  the  time  in  question ;  but  he  was  the  plaintiff's 
witness,  and  his  evidende  is  in  the  case  for  what  it  is  worth.  What 
is  it  worth?  About  six  or  about  eight, — at  once  a  difference  of 
two  miles.  The  engineer  says :  "  At  the  time  the  train  passed  the 
station  I  should  say  it  was  going  from  four  to  six  miles  an  hour." 
Wicks,  the  fireman,  testifies :  "  1  would  say  from  four  to  six  miles 
an  hour,  slacking  all  the  while."  The  phrase  used  by  all  the  wit- 
nesses in  expressing  an  opinion  is  in  the  highest  degree  indefinite 
and  their  testimony  must  be  weighed  in  view  of  the  circumstances 
to  which  1  have  alluded.  The  rate  of  speed  was  to  be  determined 
as  a  fact.  No  witness  spoke  from  accurate  information  but  gave 
his  opinion  merely,  the  conductor  not  testifying  to  it.  Observers 
are  competent  witnesses,  but  few  are  able  to  say  with  even  toler- 
able accuracy  the  rate  of  speed  at  which  a  train  at  any  given  mo- 
ment is  moving.  In  this  case  their  attention  was  not  directed  to 
it,  and  the  weight  of  their  testimony  was  to  be  determined.  The 
court  cannot  say  from  it  that  the  train  was  as  a  fact  moving  at  a 
given  rate.  A  jury  might  say  the  speed  was  less  than  four  miles 
an  hour, — as  much  less  as  the  circumstances  alluded  to  might  indi- 
cate to  them,  and  not  necessarily  faster  than  one  might  walk.  The 
deceased  was  a  young  man,  so  far  as  appears,  with  the  active 
habits  of  that  age.  He  stood  upon  the  platform  of  the  station, 
mentally  prepared  to  take  the  train,  with  every  reason  to  expect 
that  it  would  stop  as  usual.  It  cannot  be  said  as  matter  of  law 
that  a  man  of  ordinary  prudence  would  not  have  yielded  to  the 
direction  of  the  conductor,  nor  can  it  be  said  that  to  him,  in  view 
of  the  circumstances,  the  train  was  moving  at  a  palpably  danger- 
ous rate.  He  did  not  attempt  to  board  the  train  by  reason  of  his 
own  impatience,  but  upon  the  invitation  of  the  defendant's  ser- 
vant. It  is  to  be  considered  whether  this  direction  of  the  con- 
ductor was  not  only  a  practical  expression  of  his  belief  that  the 
step  might  be  taken  in  safety,  but  also  as  a  strong  expression  of 
his  opinion  that  the  movement  of  the  train  was  slow  and  within 
the  bounds  of  safety.  All  these  things  might  properly  lead  a  jury 
to  the  reasonable  belief  that  to  the  decedent  the  train  did  appear 
to  be  moving  slowly,  and,  moreover,  that  it  was  in  fact  brought 
to  such  a  point  as  only  prevented  complete  inertness  or  stoppage, 
— a  resource  of  engineers  to  avoid  the  necessity  of  overcoming  the 
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vis  inertia  of  a  heavy  train  at  rest.  At  any  rate  the  defendant 
ought  not  to  be  permitted  to  assert  that  the  intestate  did  not  ex- 
ercise what  now  it  seems  would  have  been  better  judgment  in  the 
condition  in  which  he  was  placed  by  their  acts.  That  he  did  not 
act  prudently  should  not  be  adjudged  as  matter  of  law,  nor  to 
what  extent  his  action  was  governed  by  what  he  might  reasonably 
infer  from  that  of  the  conductor. 

The  questions  were  for  the  jury  and  were  properly  submitted 
to  them.  I  think  the  judgment  which  followed  their  verdict 
should  be  affirmed. 

Boirdlng  KoTlnx  Train. — Attempting  to  board  a  moving  train,  without  the  ad- 
vice and  direction  of  the  railroad  company's  agents,  is  negligence  which  will  pre- 
clude an  injured  person  from  maintaining  an  action.  Missouri  Pacific  R.  Co.  v. 
Texas  &  Pac,  R.  Co.,  36  Fed.  Rep.  879. 

Bama — Oontrlbntory  HflKligenaa — Diraotloii  of  Oondnetor. — A  passenger  train 
having  failed  to  stop  at  a  flag  station  in  response  to  plaintiU't  signal,  the  con- 
ductor seized  acoat  that  was  upon  plaintiff's  arm  and  tofdplaintiff  to  jumpon.  In 
attempting  Co  do  so,  plaintiff  was  injured.  In  his  testimony,  the  plaintiff  de- 
clared that  he  had  no  iinowledge  of  the  speed  at  which  the  train  was  running  and 
thought  that  he  could  Bafelj'  board  it.  There  was  evidence  to  the  effect  that  the 
train  was  running  six  oreight  miles  an  hour.  Held,  that  the  question  of  plain- 
tiff's right  to  recover  having  been  submitted  to  the  jury,  the  court  would  not  on 
appeal  set  aside  a  verdict  in  his  favor  on  the  ground  of  contributory  negligence. 
Kansas  &  Gulf  Shore  Line  R.  Co.  v.  Dorough  (Tex.).  10  S.  W.  Rep.  711. 

Sam* — Oi«Mliic  Traoki. — Passengers  crossing  a  railroad  track  at  a  station,  in 
order  to  leave  or  board  a  train  halted  for  that  purpose,  are  not  held  lo  the  exer- 
cise of  the  same  care  and  diligence  which  are  ordinarily  exacted  from  personi 
crossing  tracks,  but  are  authorized  to  assume  that  the  railroad  corporation  will 
so  order  its  trains  Chat  he  will  be  safe  from  harm  on  the  track,  which  he  is  thus  in- 
vited and  required  to  cross  in  order  lo  secure  his  passage.  But  where  a  person 
attempts  to  board  a  train  while  moving,  and  after  it  has  left  the  station,  he  no 
longer  acts  on  the  invitation,  or  stands  under  the  protection,  of  the  company,  and 
while  crossing  or  occupying  the  track,  is  bound  to  use  proper  care  for  his  own 
protection.  Weeks  17.  New  Orleans,  Spanish  Fort  &  Lake  R.  Co.  (La),  5  S.  Rep,  71. 

BamB — BtAMnunt  of  Condaotor. — A  passenger  upon  a  train  enquired  of  a  con. 
ductor  how  long  the  train  would  stop  at  an  intermediate  station.  The  conductor 
replied  about  five  minutes.  The  train  did  not  remain  so  long  and  the  plaintiff  in 
attempting  to  board  it  after  it  had  started  was  injured.  Held,  that  as  the  plaintiff 
had  not  indicated  any  desire  to  remain  at  the  station  for  the  period  slated  and 
the  conductor  had  not  agreed  to  detain  the  train  during  that  time,  the  mere 
answer  of  the  conductor  to  the  plaintifl^s  question  created  no  obligation  upon  the 
companv  and  could  have  no  effect  upon  the  plaintiff's  claim  for  damages.  Mi«- 
souri  Pac.  R,  Co.  v.  Foreman  (Tex.),  11  S.  W.  Rep.  316. 

■una — PrainniDtlOD  of  Oontilbntory  NagUganes. — When  plat ntiiTs  evidence  in 
an  action  for  personal  injuries  creates  a  presumption  of  negligence,  he  must  rebut 
the  presumption  by  evidence  sufficient  to  produce  a  belief  in  the  minds  of  th* 
jury  that  negligence  on  his  part  did  not  in  fact  exist.  Missouri  Pac.  R.  Co.  v. 
Foreman  (Tex.),  u  S.  W.  Rep.  3J6. 

AaavialnK  Duigaroni  Poiltloa  or  Doing  Dangeroiii  Act  at  Bidding  of  Oondnetor 
— See  Louisville  k.  N,  R.  Co.  i>.  Kelley.  and  note  13  Am.  &  Eng.R.  R.Cas.  1,51 
Little  Rock  &  F.  S.  R.  Co.  11.  Miles,  and  note  13  Am.  &  Eng.  R.  R,  Cas.  10,  18  . 
Lindsy  v.  Chicago.  R.  I.  &  P.  R.  Co.,  and  note  18  Am.  &  Eng.  R.  R.  Cas.  179, 
183 ;  ^timore  &  O.  R.  Co.  v.  Leapley,  17  Am.  &  Eng.  R.  R.  Cas.  167. 

AlKMIiig  br  Dbwotton  of  Oondnetor.— See  note  31  Am.  &  Eng.  R.  R.  Cas.  53, 
37  A.*  E.R.  R.  Cas.— 6 
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Missouri  Pacific  R.  Co.  and  Another 


{ Texas  Suf  rente  Court,  February  IS,  18S9.) 

Fmiwnger — AllKhUng — Duty  of  Oomputy. — A  railroad  companj'  Is  bound  t» 
furnish  to  its  passengers  the  safest  appliances  for  alighting  from  its  cars  that  are 
known  and  have  been  tested,  and  it  cannot  be  held  as  a  matter  of  law  that  this 
duty  has  been  fulGlled  hy  furnishing  a  box  about  eleven  inches  square  on  the  top 
and  somewhat  larger  at  the  bottom  when,  from  the  evidence,  it  appears  that  a 
passenger  whilst  alighting  from  a  train,  might,  by  stepping  on  the  edge  of  the 

Same — AHlBtanc*  to  FMsencerB. — Where  a  box  such  as  above  described  is 
used,  it  is  Che  duty  of  the  railroad  companv  to  render  such  SEsistance  to  pas- 
liengers  alighting  as  will  make  the  use  of  the  box  at  least  as  safe  as  a  platform 
would  have  been,  and  the  fact  that  such  boxes  had  been  in  general  ute  for  years 
does  not  affect  the  question  of  the  defendant's  liability'. 

S&ma — Dae  of  SMppl&s  Btool — IsctracUon. — An  inelruction  requested  bv  the 
defendant  that  the  jury  will  find  for  the  defendant  if  they  believe  from  the  evi- 
dence that  the  stepping  stool  or  box  used  for  passengers  to  alight,  at  the  time 
plaintiff  was  injured,  was  a  reasonably  safe  appliance  for  the  purpose  and  was 
properly  placed  upon  ground  sufficiently  smooth  or  even  so  as  to  prevent  it  from 
turning' or  tilting  by  the  use  of  due  care  on  the  part  of  passengers,  is  properly 
modified  by  stating  that  the  defendant  must  in  addition  have  been  guilty  of  no 
negligence  in  using  It. 

Appeal  from  District  Court,  Houston  County, 

Action  against  the  Missouri  Pacific  R.  Co.  and  International 
&  Great  Northern  R.  Co.  to  recover  damages  for  injuries  re- 
ceived by  plaimiff  in  aUghting  from  a  train.  The  defendants  ap- 
peal from  a  judgment  for  the  plaintiff. 

Burnett  &  Hays  for  appellants. 

Nunn  &  Denny  for  appellee. 

Gaines,  J, — This  was  an  action  brought  in  the  court  below  by 
appellee  against  the  Missouri  Pacific  Railway  Company  and  the 

International  &  Great  Northern  Railroad  Company  to 
FMt*.  recover  damages  for  a  personal  injury  alleged  to  have 

been  received  by  the  appellee  in  descending  from  a 
car  of  the  appellant  companies.  The  injury  is  alleged  to  have  oc- 
curred by  reason  of  the  negligent  failure  of  appellants  to  provide 
safe  means  for  her  descent.  The  undisputed  facts  are  that  appel- 
lee and  her  daughter  purchased  tickets  at  San  Antonio,  and  took 
passage  on  appellants'  train  from  that  point  to  Crockett.     At 
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Taylor  it  became  necessary  to  change  cars.  On  approaching  the 
last  named  place,  the  car  upon  which  they  were  traveUing  stopped 
at  the  regular  stopping  place  but  at  a  point  where  there  was  no 
platform.  A  stool  in  the  shape  of  a  box,  about  1 1  inches  square 
on  the  top  and  somewhat  larger  at  the  bottom,  and  constructed 
for  the  purpose,  was  placed  upon  the  ground  in  front  of  the  car- 
steps  to  aid  passengers  in  alighting.  The  appellee  left  the  car 
after  it  had  reached  the  station,  but  in  descending  she  fell  and  re- 
ceived the  injury  of  which  she  complains.  There  can  be  but  little 
doubt  that  the  box  overturned  with  her  as  she  stepped  upon  it. 
As  to  the  circumstances  attending  the  accident  the  testimony  was 
conflicting.  The  appellee,  her  daughter  and  another  passenger 
deposed  that  she  was  not  assisted  in  descending  from  the  car  by 
anyone.  The  conductor,  the  brakeman,  and  porter  on  the  train 
testified  that  they  saw  the  accident,  and  that  the  brakemen  as- 
sisted her  in  alighting.  They  were  corroborated  on  this  point  by 
two  of  the  passengers.  The  appellee  and- her  daughter  testified 
that  the  ground  upon  which  the  box  was  placed  was  rocky  and 
uneven,  but  the  kind  and  size  of  the  stones  they  do  not  state. 
The  passenger  who  testified  for  appellee  gave  testimony  to  the 
same  effect,  but  it  is  evident  he  did  not  know  whether  stones 
were  broken  rocks  or  mere  pebbles,  A  son-in-law  of  appellee  tes- 
tified that  he  saw  the  ground  some  time  previous  to  the  accident, 
and  that  there  were  fragments  of  broken  rock  upon  it.  Four  of 
defendants' witnesses  deposed  that  the  ground  was  covered  with 
gravel,  and  was  level  and  smooth  as  gravel  could  make  it.  The 
testimony  of  these  witnesses  also  tended  to  show  that  plaintiff's 
fall  was  caused  by  her  stepping  upon  the  edge  of  the  stool.  Such 
being  the  evidence  we  must  hold  that  appellants'  first  assignment 
of  error,  which  calls  in  question  its  sufficiency  to  sustain  the  ver- 
dict, is  not  well  taken.  Notwithstanding  the  testimony  of  part 
of  appellants  that  boxes  of  this  character  were  in  general  use 
upon  railroads  to  assist  passengers  in  alighting,  and  that  several 
passengers  used  the  same  box  upon  this  occasion,  and  that  none 
of  them  were  injiired,  we  do  not  think  that  the  jury  were  bound 
to  conclude  that  the  appellants,  in  using  it,  exercised  that  high 
degree  of  care  which  their  duty  to  the  appellee  required. 

She  was  a  passenger  alighting  from  the  car  upon  which  she  had 
been  travelling,  to  take  another,  and  to  complete  her  trip  under 
her  contract  with  appellants.  They  owed  her  the  duty 
of  providing,  not  only  a  reasonably  safe  appliance  AUghtiiig- 
for  enabling  her  to  alight,  in  order  to  make  the  transfer,  Um  of  wsp- 
but  the  safest  that  had  been  known  and  tested.  It  plug  itvol. 
would  be  unreasonable  to  say  that  a  small  box  or  stool 
which  presented  the  surface  of  about  one'  square  foot  and  rested 
upon  a  base  but  a  little  more  extensive,  and  which  was  shown  to 
be  capable  of  being  overturned,  at   least  by  an   incautious  step, 
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could  be  as  safe  as  a  platform,  such  as  is  in  ordinary  use  among' 
railroads.  If  it  were  not,  the  jury  were  authorized  to  find  that 
the  companies  had  not  exercised  the  degree  of  care  required  of 
them.  It  is  apparent,  from  the  testimony  in  the  case,  that  if  a 
platform  had  been  provided,  or  even  a  safe  substitute,  such  as 
could  not  have  been  overturned  by  a  step  on  the  edge,  the  injury 
in  this  case  would  not  have  resulted;  and  it  follows  that  no 
amount  of  testimony  as  to  the  length  of  time  it  had  been  used 
and  the  number  of  persons  who  had  passed  over  it  securely,  or  of 
expert  opinion  as  to  its  safety,  ought  to  be  permitted  to  over- 
come the  undoubted  physical  facts  in  evidence.  It  follows  that, 
in  our  opinion,  the  court  did  not  err  in  giving  the  charge  com- 
plained of  in  the  third  assignment  of  error.  The  statement 
under  the  assignment  in  the  brief  is  that  "the  court  charged  that 
if  defendants  failed  to  furnish  such  facilities,  appliances  or  assist- 
ance to  plaintiff  in  alighting  at  Taylor  as  prudent  and  competent 
persons  in  the  same  business  would  commonly  employ  in  like 
situations  and  circumstances,  and  plaintiff's  injury  resulted  there- 
from, to  find  for  her,  unless  she  was  guilty  of  contributory  negli- 
gence." If  there  is  error  in  this,  it  is  an  error  which  is  favorable 
to  appellants. 

The  appellants   also  asked  the   following   instructions,  which 
were   refused:    "It  was  not  the  legal  duty  of  defendants  to  have   . 

assisted  plaintiff  in  alighting  from  the  car,  if  reason- 
Aniatuioe  ably  safe  and  proper  appliances  were  supplied,  so  that 
topMMBser  she  could  with  reasonable  care  have  safely  alighted 
Alighting.        therefrom."     "If    the    platform   or  depot    ground   at 

Taylor,  at  the  time  of  the  injury  received  by  plaintiff, 
and  the  stepping  stool  on  which  she  alighted,  had  been  in 
daily  use  for  years  and  had  proved  adequate  and  safe 
for  receiving  and  delivering  passengers,  then  defendants 
could  use  the  same  without  the  imputation  of  negligence;  and,  if 
you  so  find  the  facts,  you  will  find  for  defendants."  It  may  be 
conceded  that  if  appellants  had  had  a  proper  platform  at  the  sta- 
tion, upon  which  the  passengers  could  have  alighted,  their  duty 
as  to  this  matter  would  have  been  discharged,  and  that  they  were 
not  called  upon  to  render  personal  assistance.  But  we  think,  in 
order  for  them  to  claim  immunity  for  the  failure  in  this  particular 
and  for  the  use  of  an  appliance  less  safe,  it  was  their  duty  at 
least  to  render  such  assistance  to  passengers  as  to  make  the  use 
of  the  stool  as  safe  asa  platform  would  have  been.  From  what 
we  have  already  said  it  is  obvious  that  the  latter  instruction  re- 
quested should  not  have  been  given.  The  carrier  must  furnish 
the  passenger  not  only  a  reasonably  safe  appliance,  but  the  safest. 
It  is  also  complained  that  the  court  erred  in  qualifying  charge 
No.  3  asked  by  appellants.  The  charge,  as  qualified,  is  as  follows: 
"If  you  believe  from  the  evidence,  or  a  preponderance  of  the  evi- 
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dence,  that   the  stepping  stool  used  by  defendants   for  passen- 
gers to  alight  on,  at   the  time  plaintiff  was  injured,  was   a  reason- 
ably safe  appliance  for  the  purpose,  and  it  was  proper- 
ly placed  on   ground  sufficiently  smooth  or  even,  so    MegUgmt 
as  to   prevent   it  from   turning  or  tilting  by  the  use     wb  of 
of  due  care  on  the  part  oi  passengers,  and  i/ic  tic/e?id-    •tepping 
anis  were  not  guilty  of  negligence  in  using  it,  nor  other-     itool. 
^ise  guilty  of  negligence,  you  will  find  for  defendants." 
The  modification  consisted  in  the  insertion  of  the  words  which 
appear  in  italics.     We  think  the  charge  was  not  proper  without 
the  qualification,  and  with  it  is  quite  as  forcible  as  appellants  had 
a  right  to  demand. 

The  appellants  also  asked  a  chaise  to  the  effect  that  "if  the 
plaintiff  stepped  carelessly  or  accidentally  on  or  near  the  edge  of 
the  box,  and  her  (all  was  occasioned  thereby,"  the  jury  should 
find  for  defendants.  This  charge  was  also  refused,  and  in  this 
there  was  no  error.  A  proper  instruction  upon  contributory  neg- 
ligence had  been  given  in  the  general  charge.  This  counsel  for 
appellants  admits  in  his  brief.  There  is  no  middle  ground.  If 
plaintiff  exercised  due  care  in  stepping  upon  the  box,  and  she 
was  thrown  down  and  injured,  it  follows  that  it  was  not  the  best 
appliance  that  could  have  been  used  to  insure  the  safety  of  pas- 
sengers in  descending  from  the  cars  and  defendants  were  guilty  of 
negligence.  If  there  had  been  a  platform,  the  accident  could  not 
have  happened.  There  was  negligence  either  upon  one  side  or  the 
other,  and  hence  there  was  no  evidence  upon  which  to  base  a 
theory  of  pure  accident. 

The  whole  case  comes  to  this:  that  if  the  plaintiff's  own  negli- 
gence did  not  contribute  to  the  injury  (upon  which  the  jury  were 
fairly  and  pointedly  instructed),  upon  the  undisputed  facts  in  evi- 
dence, the  appellants  are  responsible  for  the  injury.  Even  if  it 
had  been  proved  that  assistance  was  rendered  to  plaintiff  in  de- 
scending from  the  car,  it  would  but  have  shown  that,  despite  the 
help,  the  stool  was  still  unsafe. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

Faawnsar — AUgllUllg — Raasonable  Tlnw. — What  la  b  reasoniible  time  under  all 
circumstances  of  the  case  for  allowing  passengers  to  alight,  is  wholly  a  matter  of 
fact  for  the  determination  of  the  jur^,  and  it  is  error  to  instruct  them  that  "what 
would  be  a  reasonable  time  for  a  man  "  to  alight  from  a  train  "  would  not  be  for 
a  ladv  that  is  aged."  St.  Louis,  Arkansas  &.  Texas  R.  Co.  v.  Burns  (Tex.),  9 
S.  W.  Rep.  467. 

Btune — Contrllmlorr  HeBltKenCB — Monanlt.— At  a  usual  stopping  place  to  re- 
ceive and  discharge  passengers  there  was  no  station  or  platform.  Plaintiff  in- 
stead of  getting  off  on  the  side  where  paiisengerB  usually  alighted,  stepped  olTon 
the  other  or  (rack  side  of  the  road,  and  was  injured  by  a  passing  train.  Had  he 
looked  for  the  train  he  could  not  have  failed  to  see  it,  and  at  a  sufficient  distance 
to  have  avoided  the  accident.  Held,  that  the  fact  that  there  wa»  a  smoother  sur- 
face where  he  alighted,  and  therefore  it  was  easier  to  get  down,  was  no  jus- 
tification for  the  plaintifTs  negligent  act  in  the  absence  of  allegation  or  proof  that 
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it  was  unaafe  to  aUght  In  the  usual  place,  and  that  a  noiiEuit  was  properly  en- 
tered.    Morgan  v.  Camden  &  Atlantic  R.  Co.  (Pa.),  i6  At].  Rep.  353, 

Where  the  evidence  shows  that  an  intending  passenger  had  been  warned  of 
the  approach  of  hi«  train  ;  that  the  train  could  be  seen  for  a  distance  of  half  a 
fnile  by  a  person  six  feet  from  the  track  ;  and  that  deceased  was  injured  whilst 
facing  the  headlight,  Ihe  evidence  is  sufficient  Co  warrant  Che  court  in  directing  a 
verdict  for  the  defendant.     Pennsj-lvania  R.  Co  ii.  Bell  (Pa.),  15  Acl.    Rep.  561. 

In  an  action  for  damages  for  bemg  carried  past  a  railroad  station,  pl.-iin tiff  con- 
tended that  the  train  did  not  stop  long  enough  for  her  to  leave  ic,  and  the  evi- 
dence relative  thereto  was  conflicting.  There  was  some  evidence  that  plaintifi" 
was  on  the  alert,  ready  to  leave  Ihe  train  if  it  stopped.  }Ield,  that  a  f  har^  that 
if  the  train  stopped  at  the  station  for  a  time  reasonably  long  enough  for  the  pas- 
sengers, including  plaintiff,  to  get  off.  plainiiff  cannot  recover,  is  not  subject  to 
the  objection  by  defendant  that  plaintiff  did  not  know  when  she  arrived,  and 
made  no  effort  to  leave  the  train.  If  by  defendant's  fault  plaintiff  was  carried  \ty 
the  depot  a  distance  of  a  mile,  according  to  plaintiff's  testimony,  and  t^o  yards, 
according  to  others,  and  was  not  fully  informed  of  the  difficulties  in  the  wav  of 
gelling  back,  burdened  as  she  was  with  two  children,  and  without  money,  anJ  the 
time  teing  about  midnight,  it  was  not  her  duty  to  go  to  the  next  city,  rother  than 
attempt  to  get  back  home.  Galveston,  HousCon  &.  Henderson  R.  Co.  i>.  Crispi 
(Tex.),  11  S.  W,  Rep.  187. 

Sajns— Ooutrltratory  Hefllsuiea — Prorlnca  of  Jmr. — WheCher  by  the  use  of  or- 
dinary care  a  pregnant  woman  could  avoid  the  consequences  to  herself  of  the 
negligence  of  a  railway  company,  in  not  providing  a  safe  and  suitable  place  to 
alight  from  the  cars,  Che  cot/ductor  having  designaCed  the  place  as  suitable  and 
assisted  her  to  alight,  is  a  question  for  the  jury.  The  matler  being  doubtful,  and 
the  doubt  not  being  soluble  by  the  record  to  Che  satisfaction  of  this  court,  the 
judgmenC  of  Che  superior  court  denying  the  company  a  new  trial  w-ill  not  be  re- 
versed. The  like  rule  holds  Couching  the  question  whether,  after  receiving  Ihe 
injury,  the  woman  could,  consistently  wich  ordinary'  prudence,  undertake  a 
short  journey  to  reach  ber  home,  rather  than  remain  at  the  station,  and  lake  im- 
mediate precautions  to  obviate  the  threatened  consequences.  Georgia  Railroad 
&  Banking  Co.  i-.  Usey  (Ga.),  8  S.  E.  Rep.  186. 

Bnterins  Car — Pregnaiit  Woman — AbuiiM  of  BMpplng  Btool. — A  pregnant 
woman  entered  a  passenger  train  at  a  place  where  there  was  no  platform,  or  other 
convenience  for  boarding  trains,  and.  in  doing  so,  was  so  injured  that  she  was  ob- 
liged to  break  the  journcv  al  an  intermediate  point.  In  entering  the  car  she  was 
assisted  by  some  of  the  defendant's  employes.  The  evidence  showed  that  women 
had  frequently  entered  the  cars  in  the  same  manner  as  she  had  without  receiving 
any  injurv.  Held,  that  the  jury  having  been  properly  instructed  as  to  the  pas- 
senger's contributory  negligence,  and  having  returned  a  verdict  for  the  plaintiff, 
her  husband,  the  court  could  not  hold  as  a  matter  of  law  that  she  was  guilly  of 
contributory  negligence  in  entering  the  train,  in  the  manner  in  which  she  did, 
and  therefore  was  not  justified  in  setting  aside  the  verdict.  Missouri  Pac.  R. 
Co.  i;.  Watson  (Tex.),  10  S.  W.  Rep.  731. 

AUghUnK  firom  utd  Boarding  StatlouuF  TtaIh.— Where  a  train  has  come  to  a 
stop  and  a  passenger  in  stepping  from  the  lowest  step  of  the  platform  of  the  cars 
to  the  ground,  sustains  an  injury  withoul  any  apparent  cause,  no  presumplion  of 
negligence  on  the  part  of  the  railroad  company  is  raised.  Delaware,  L.  &  W. 
R.  Co.  V.  Napheys,  qo  Pa.  St.  135  ;  a.  c,  1  Am.  &  Eng.  R.  R.  Cas.  52.  It  has 
been  held,  that  railroad  companies  arc  obliged  to  provide  platforms  or  safe 
places  of  deposit  for  passengers  to  alight  on  at  Cheir  stations,  and  that  if  the  train 
be  stopped  at  a  place  at  which  [here  is  no  platform,  the  company  is  bound  to  as- 
sist the  passengers  to  alight  ;  Memphis  &  C.  R.  Co.  v.  Whilfie[d,  44  Miss.  466  : 
and  in  the  case  of  passengers  entering  cars,  it  has  been  declared  that  if  the  rail- 
way company  does  not  receive  its  passengers  into  the  car  at  a  platform  con- 
structed for  the  purpose,  it  is  its  duty  to  use  the  utmost  care  in  preventing  acci- 
dents to  passengers  while  entering  tbe  cars,  and  it  is  a  question  for  the  jury,  de- 
pendent upon  the  evidence,  whether  the  company  owes  to  passengers  the  duty  of 
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assisting  them  to  enter  the  cars.  Allender  v.  Chicago,  R.  I.  &  P.  R.  Co.,  43 
Iowa  »^. 

If  B  train  is  not  stopped  at  the  platform,  it  Is  usually  a  question  for  (lie  jurjr 
whether  the  plaintiif  was  guilty  of  contributory  negligence  In  attempting  to  alight 
without  aEBistance.  Delamatyr  v.  Milwaukee,  C.  &  St.  F.  R.  Co.,  34  WU.  '.jS; 
FoyT.  London,  B.&S.  C.  R.  R.  Co.,  t8  C,  B.  ;N.  S.)  215  But  in  Evansville  & 
C.  R.  Co.  V.  Duncan,  54  111.  133,  It  was  held  that  a  woman  who  had  been  trav- 
elling on  a  boxcar  was  not  guilty  of  contributory  negligence  in  leaping  from  it 
after  the  train  had  been  stopped  and  no  means  of  descent  had  been  provided,  un- 
less she  had  reason  to  expect  injury  from  the  leap.  Where  the  car  upon  which 
the  passenger  was  travelling  stopped  short  of  the  platform,  but  the  plaintiff 
might,  by  passing  through  the  forward  car,  have  reached  the  iplalform,  it  was 
held  that  she  was  guilty  of  contributory  negligence  in  attempting  to  alight.  Eck- 
erd  V.  Chicago  &  N.  W.  R.  Co.,  37  Am,  &  Eng.  R.  R.  Cas.  114. 

In  an  action  to  recover  damages  for  injuries  sustained  by  the  plaintiff,  an  inex- 
perienced country  girl,  who  had  never  l)een  on  a  train  before,  it  appeared  that 
the  injuries  were  caused  through  slipping  or  being  pushed  off  the  platfortp  on 
the  side  opposite  the  one  she  had  ascended,  and  it  was  held  that  an  Instruction 
that  the  plaintiff  was  entitled  to  recover  if  the  accident  could  have  been  averted 
by  the  skill  and  care  of  the  defendant  or  its  servants,  was  erroneous.  Chicago, 
St  L.  &  N.  O.  R.  Co.  V.  Trotter,  61  Miss.  417  ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas. 
'59- 

where  a  passenger  has  received  injuries  In  atlemptine  to  alight  when  the  train 
has  overshot  the  platform,  the  English  cases  hold  that  there  is  sufficient  evidence 
of  negligence  on  the  part  of  the  carrier  to  justify  the  submission  of  the  issue  of 
the  jury.  Robson  v.  Northeastern  R.  R.  Co.,  L.  R.  ,  2  <XB.  Div.  8j  ;  s.  c,  L.  R., 
10  Q.  B.  171  ;  Rose  ti.  Northeastern  R.  R.  Co.,  L.  R.,  2  Exch.  Div.  J48  ;  Nichols 
V.  Great  Southern  &  W.  R.  R.  Co.,  7  Ir.  R.  C.  L.  40 ;  but  eee  Siner  v.  Great 
Western  R.  R.  Co.,  L.  R.,  3  Exch.  150. 


New  York,  Chicago  and  St.  Louis  R.  Cu. 


(/Hdiatia  Supreme  Court,  September  SO,  1S88.) 
FuMncan — Frfllglit  Tr kin— Platform — Duty  of  Conpanr. — It  is  the  duty  of  a 

railroad  company  to  discharge  passengers  carried  upon  a  freight  train  at  a  plat- 
form, or,  if  impracticable,  at  some  other  convenient  or  appropriate  place  ;  and  the 
passenger  is  not  guilty  of  negligence  in  failing  to  leave  such  train  when  the  car 
in  whkh  she  is  travelling  is  stopped  several  hundred  feet  from  the  platform 
•nd  upon  one  side  there  is  an  embankment  at  the  bottom  of  which  is  a  ditch, 
and  on  t)ie  other  side  a  train  of  standing  cars,  and  no  assistance  is  offered  to  such 
passenger  to  alight  and  to  reach  the  platform. 

Baint — AllgbtlUK — Gontrlbntory  HsKUssnea. — A  passenger  upon  a  freight  train, 
who  did  not  alight  because  the  cars  were  not  stopped  at  the  platform,  was  car- 
ried past  her  station  about  eighty  or  ninety  rods.  The  conductor  refused  to  back 
the  train  down  to  the  platform  and  told  her  to  alight.  In  attempting  to  regain 
the  station  by  walking  along  the  track,  the  passenger  fell  into  a  cattle  pit  and  was 
Injured.  //«/if,  that  ft  was  the  duty  of  the  railroad  company  under  the  circum- 
stances to  back  the  train  down  to  the  platform,  and  that  the  company  had  not 
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exerciefd  due  care  in  requiring  the  passenger  to  alight  at  the  place  where  she 
did,  and  that  she  was  not  ^iltj'  of  contributory  negligence  in  attempting  to  cross 
the  cattle  pit  under  the  circumstances. 

SMna— PwaonalliiJiiTle*— BzcshIt*  Dftmaxei.— A  verdict  Tor  ti.ooo  for  injuries 
sustained  hy  a  middle-aged  woman,  consisting  in  the  breaking  of  an  arm,  which 
not  only  proved  very  painful,  but  also  permanently  weakened  it,  is  not  excessive. 

Appeal  from  Suffolk  Court,  Kosciusko  County. 
Action  to  recover  damages  for  persona!  injuries. 
Frazer  &  Frazer  and  /ohn  B.  Coles  for  appellant. 
Adamsoft  &  Cook  for  appellee. 

NiBLACK,  C.  J. — Notwithstanding  some  discrepancies  between 
witnesses  on  certain  matters  of  minor  importance,  there  was  evi- 
dence ia  this  case  very  strongly  tending  to  establish 
FMti.  the  following  facts;    That  during  the  year   1883,    as 

well  as  since  that  time,  the  appellant,  the  New  York, 
Chicago  &  St.  Louis  Railway  Company,  ran  a  train  of  cars  known 
as  a  local  freight  train  daily  over  its  line  of  road  between  a  point 
near  the  city  of  Chicago,  in  the  state  of  Illinois,  and  the  city  of 
Fort  Wayne,  in  this  state;  that  it  was  in  the  habit  of  carrying 
passengers  in  a  caboose  attached  to  the  rear  end  of  that  train,  be- 
tween all  the  stations  on  that  part  of  its  line  of  road  ;  that  the  ap- 
pellee, Rebecca  Doane,  on  the  i8th  day  of  June,  1S83,  entered 
the  caboose  of  that  train  at  a  station  on  the  road  known  as  Men- 
tone,  for  the  purpose  of  being  conveyed  as  a  passenger  to  a 
station  nine  or  ten  miles  further  east,  called  Claypool,  and  paid  to 
the  conductor  of  the  train  the  amount  demanded  by  him  for 
transportation  to  the  station  last  named  ;  that  there  was  a  depot 
or  station  house,  with  a  platform  40  or  50  feet  attached,  on  the 
north  side  of  the  road  at  Claypool ;  that  the  train  consisted  of  near, 
if  not  quite,  30  cars ;  that  when  it  reached  Ciaypool  it  stopped 
along  side  of  the  platform,  the  caboose  standing  on  the  track  at 
least  several  length  of  cars,  and  probably  several  hundred  feet, 
west  of  the  platform  ;  that  several  freight  cars  were,  at  the  time, 
standing  on  a  switch  on  the  south  side  of,  and  immediately  adja- 
cent to,  the  caboose;  that  on  the  north  side  of  the  caboose  a 
ditch  containing  some  water,  several  feet  deep  and  four  or  five 
feet  wide,  ran  along  near  and  parallel  with  the  railway  track ;  that 
Mrs.  Doane  was  unable  to  see  any  safe  or  convenient  way  of  get- 
ting out  of  or  away  from  the  caboose ;  that  there  was  a  plank 
across  the  ditch,  some  50  or  60  feet  east  of  the  caboose,  over 
which  persons  sometimes  walked,  but  the  strip  of  ground  between 
the  ditch  and  the  railway  track  was  so  narrow  as  to  make  it  im- 
practicable for  her  to  attempt  to  reach  the  plank  with  her  two 
bundles  of  baggage  which  she  was  carrying  with  her ;  that,  being 
told  by  one  of  her  fellow  passengers  that  the  train  would  probably 
pull  up  to  and   let  her  off   at  the  platform,  she  remained  in   the 
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caboose ;  that  at  or  about  the  time  the  train  stopped  the  conductor 
and  the  only  brakeman  then  near  it  left  the  caboose,  without  giv- 
ing Mrs,  Doane  any  directions  as  to  how  orwhen  she  could  safely 
leave  the  train,  and  without  offering  her  any  assistance  in  leaving 
it ;  that  before  leaving  the  caboose  the  brakeman  announced  the 
name  of  the  station,  but,  from  dullness  of  hearing  or  some  other 
cause,  she  did  not  hear  the  announcement ;  that  she  was,  how- 
ever, otherwise  informed  that  the  train  was  approaching  Clay- 
pool  ;  that  after  the  expiration  of  15  or  20  minutes  the  train  pro- 
ceeded on  its  way  east,  without  stopping  at  the  platform  ;  that  in 
passing  the  platform  the  conductor  stepped  from  it  into  the  ca- 
boose, and,  seeing  that  Mrs.  Doane  was  still  on  the  train,  he 
climbed  on  top  and  gave  the  necessary  signal  to  have  the  train 
stopped ;  that  the  train  was  stopped  accordingly,  on  a  curve  80 
or  90  rods  away  from,  but  still  in  sight  of,  the  station-house  ;  that 
Mrs.  Doane  thereupon  demanded  that  she  should  be  returned  to 
the  station  by  backing  up  the  train,  but  the  conductor  declined  to 
so  back  up  the  train,  and  requested  her  to  get  off  where  the  train 
then  was,  which,  with  his  assistance,  she  did,  the  locality  being 
one  with  which  she  was  entirely  unacquainted  ;  that  on  her  reach- 
ing the  ground  the  conductor  either  said  or  did  something  which 
impressed  her  with  the  belief  that  she  could  easily  get  back  to  the 
station  by  walking  on  the  railway  track,  and  that  this  was  the 
best  route  for  her  to  take ;  that  where  she  left  the  train  there  was 
a.  wire  fence,  consisting  in  part  of  barbed  wires,  on  both  sides  of 
the  railway  track,  running  back  to  a  railroad  crossing  near  the 
station-house;  that,  seeing  no  other  way  open  to  her,  she,  with 
her  bundles,  started  along  the  track  in  the  direction  of  the  station- 
house  ;  that  she  had  proceeded  only  a  short  distance  when  she  came 
to  a  cattle-pit,  from  which  plank  fences  three  or  four  feet  high  ex- 
tended each  way  to  the  respective  wire  fences  ;  that,  realizing  the 
danger  there  might  be  in  attempting  to  pass  over  the  cattle-pit, 
but  failing  to  observe  any  means  of  getting  around  it,  and  fearing 
she  might  be  caught  by  some  other  passing  train,  she  stepped 
upon  and  started  to  walk  over  the  cattle-pit,  exercising  as  much 
care  as  was  consistent  with  her  then  excited  and  very  nervous 
condition  ;  that  when  about  half  way  across  the  catlle-pit  she  fell, 
and  broke  one  of  her  arms  near  the  wrist,  and  was  otherwise 
bruised  and  injured  ;  that  with  the  assistance  of  a  gentleman,  who 
came  to  her  relief,  she  got  back  to  the  station-house,  where  she 
received  surgical  aid  and  attention ;  that  the  injury  to  her  arm 
had  proved  to  be  a  very  painful  and  permanent  injury ;  that  her 
wrist  had  not  regained,  and  never  would  regain,  its  normal  condi- 
tion, her  arm  being  thus  left  in  a  maimed  and  weakened  predica- 
ment. It  was  also  shown  that  somewhere  not  far  from  where 
Mrs.  Doane  left  the  train  there  was  a  gate,  on  the  north  side  of 
the  road,  which  opened  into  a  private  lane  leading  north  through 
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a  farm ;  that  some  distance  further  north  there  was  another  gate, 
on  the  west  side  of  the  lane,  which  led  into  an  open  field ;  that 
she  might  have  gone  through  these  two  gates,  and  thence  through 
the  open  field,  and  by  circuitous  route  have  reached  the  station- 
house  without  walking  upon  the  railway  track,  but  she  had  no 
knowledge  of  the  fact  that  she  might  get  to  the  station-house  in 
that  way,  and  nothing  occurred  to  direct  her  attention  to  the 
practicability  of  her  getting  back  by  that  or  any  other  route  out- 
side of  the  railway  track.  A  jury  returned  a  verdict  in  favor  of 
Mrs.  Doane,  assessing  her  damages  at  $1,000,  and,  over  excep- 
tions reserved,  judgment  was  given  upon  the  verdict.  Error  is 
assigned  upon  the  overruling  of  a  demurrer  to  the  complaint, 
which  consisted  of  two  paragraphs,  and  the  refusal  of  the  circuit 
court  to  grant  a  new  trial. 

In  support  of  the  errors  assigned  it  is  sought  to  be  maintained 
in  argument- — ^First,  That  upon  the  facts  contained  in  the  Com- 
plaint and  substantially  proven  at  the  trial,  Mrs.  Doane  was  guilty 
of  contributory  negligence  in  not  leaving  the  caboose  when  the 
train  stopped  at  Claypool,  and  also  in  attempting  to  walk  back 
along  the  railway  track  and  over  the  cattle-pit  after  she  left  the 
train  ;  secondly.  That  upon  the  facts  as  stated,  the  injury  com- 
plained of  was  too  remote  to  constitute  a  cause  of  action  against 
the  railway  company ;  thirdly.  That  the  damages  assessed  were,  in 
any  view  which  ought  to  be  taken  of  the  facts  as  proven,  exces- 
sive; fourthly,  That  certain  instructions  given  to  the  jury  were 


A  railroad  company  may  refuse  to  carry  passengers  on  its 
freight  trains,  but  if  it  admits  a  person  into  a  caboose  attached 
to  one  of  its  freight  trains,  to  be  transported  as  a  pas- 
FuMngen  senger,  and  takes  the  customary  fare  for  his  transpor- 
m  fraigbt  tation  as  such,  it  incurs  the  same  liability  for  his  safety 
tr^ni-  as  though  he  had  taken  passage  in  one  of  its  regular 

Ihity  of  passenger  coaches.     It  is  neither  expected  nor  required 

MmpHi;.  that  a  passenger  upon  a  freight  train  shall  be  pro- 
vided with  all  the  comforts  and  conveniences  which 
are  usually  afforded  passengers  on  a  regular  passenger  train,  but 
there  is  on  that  account  no  diminution  in  the  obligation  of  those 
in  charge  of  the  freight  train  to  carry  its  passengers  with  becom- 
ing and  all  necessary  care,  and  to  deliver  them  safely  at,  or  con- 
veniently near,  their  respective  places  of  destination.  It  is  the 
duty  of  a  railroad  company  engaged  in  the  transportation  of  pas- 
sengers, whether  by  freight  or  passenger  trains,  to  so  run  and 
manage  its  train,  and  to  so  handle  its  passengers,  that  no  one 
shall  be  injured  by  its  own  negligence,  2  Wood,  Ry.  Law,  1121 
el  seq. ;  Ohio  &  M.  R.  Co.  v.  Selby,  47  Ind.  471  ;  Ohio  &  M.  R. 
Co.  V.  Dickerson,  59  Ind.  317.  It  is  also  the  duty  of  a  railroad 
company   to  provide  suitable  stations  and  platforms  to  enable 


DigiLizedbyGoOglc 


PASSENGER— ALlQHTUfG   FROM  FREIGHT  TRAIN.  91 

persons  to  enter  its  cars,  and  passengers  to  safely  alight  when 
they  have  accomplished  their  journey.  As  pertinent  to  that  duty. 
Wood,  JK^n,  at  section  305,  on  page  I123,  says,— and  we  have 
no  doubt,  correctly, —  that  "the  trains  must  be  stopped  at  the 
station,  so  that  passengers  can  alight  upon  the  platform,  and  if 
they  are  stopped  at  any  other  place,  and  the  station  is  called,  so 
that  passengers  are  required  or  have  a  right  to  understand  that 
they  are  required  to  stop  there,  the  company  is  liable  for  injuries 
received  in  leaving  such  place,  to  the  same  extent  and  upon  the 
same  ground  that  it  would  be  liable  for  injuries  received  from  the 
defectiveness  of  its  own  premises."  White  Water  R.  Co.  v.  But- 
ler, 1 12  Ind,  S98.  These  general  principles  apply  as  well  to  the 
carrying  of  passengers  by  freight  as  by  passenger  trains,  subject 
only  to  such  modifications  as  are  made  necessary  by  the  nature 
of  the  business  in  which  freight  trains  may  be  engaged. 

Where  a  freight  train  is  accustomed  to  discharge  its  passengers 
at  some  place  other  than  the  platform,  or  when  it  is  impractica- 
ble for  it  to  reach  the  platform  with  its  caboose  or  other  car  in 
which  its  passengers  are  carried,  it  may  require  passengers  to 
leave  its  train  at  some  other  appropriate  and  convenient  place  not 
connected  with  the  platform.  In  such  an  event,  however,  passen- 
gers are  entitled  to  receive  such  care  and  attention  as  are  necessarj' 
to  enable  them  to  properly  reach  the  station,  and  this  is  especially 
so  where  the  place  at  which  they  are  discharged  is  cither  inappro- 
priate or  inconvenient.  Woolery  v.  Louisville,  N.  A.  &  C.  R.  Co., 
107  Ind.  381.  Further  on,  at  page  1186,  the  same  author  says 
that  "  if  the  train  overshoots  or  stops  short  of  the  platform,  at  an 
unusal  place,  it  is  held  that  the  company  is  bound  to  assist  the 
passengers  to  alight ;  and,  in  any  event,  in  such  case,  it  would  be 
its  duty  to  either  back  the  train  to  the  station,  or  notify  the 
passengers  where  and  how  to  alight,  and  warn  them  of  any  dan- 
gers incident  to  alighting  at  that  point;  and  if,  through  no  fault 
of  the  passenger,  he  is  injured  by  alighting  at  that  point,  or  in 
getting  from  there  to  the  station  or  highway,  the  company  is 
liable  therefor." 

Applying  these  principles  to  the  facts  of  this  case,  the  railway 
company  failed  in  its  duty  in  not  either  stopping  the  caboose  at 
the  platform  at  Clayj>ool,  or  assisting  Mrs.  Doane  to 
alight  from  the  train  which  stopped  west  of  that  place,    auw-Cu> 
and  to  reach  the  station  in  safety.     Under  all  the  cir-    iriiiEpHt 
cumstances,  she  was  justified  in   not  leaving  the  ca-    platfom. 
boose  where  it  stopped,  as  well  as  in  inferring  that  it 
would  be  pulled  up  to  the  pjatform  before  leaving  the  station.     It 
also  failed  to  perform  a  plain  and  very  urgent  duty  when  it   neg- 
lected  to  either  back  its  train  to  a  convenient   point   near  the 
station,  or  t-o  give  her  such  assistance  or  instructions  as  were 
necessary  to  assure  her  safe  return  to  the  station-house  after  it 
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had  carried  her  beyond  her  place  of  destination.  The  duty  of  a 
railroad  company  as  a  common  carrier  of  passengers  is  not  fully 
performed  until  it  delivers  its  passenger,  in  proper  condition,  at 

■  the  station  to  which  he  has  paid  his  fare,  Mrs.  Doane  was  not 
guilty  of  negligence  in  failing  to  discover  some  gates  leading  into 
private  enclosures,  and  into  an  open  and  remote  field,  through 
which  she  might  have  returned  to  the  station  by  an  unmarked 
and  circuitous  route.  It  was,  under  the  circumstance,  not  only 
natural,  but  reasonable,  aside  from  any  directions  or  intimations 
which  the  conductor  may  have  given  her,  that  she  should  have' 
attemped  to  follow  the  railway  track  back  to  the  station-house. 
Until  she  reached  that  point,  she  was  still  constructively  a  pas- 
senger on  the  railway  train,  and  had  a  right  to  rely  upon  any  in- 
formation or  directions  which  she  may  have  received  from  the 
conductor.  See  Wood,  above  cited,  pp.  1124 — 1126.  Nor  was 
Mrs.  Doane  guilty  of  contributory  negligence  in  her  effort  to 
walkover  the  cattle-pit.  It  was  important  to  her  that  she  should 
pass  that  place  in  some  way,  and  within  a  reasonable  time,  and 
no  other  practicable  method  of  passing  it  was  apparently  open  to 
her.  It  is  a  matter  within  the  common  knowledge  of  all  that  a 
person  may,  by  the  exercise  of  high  degree  of  care,  ordinarily 
walk  with  Safety  over  a  cattle-pit.  But  a  cattle-pit  is  not  a  suita- 
ble place  to  compel  a  passenger  to  walk  over  to  reach  the  end  of 

.his  journey,  and  it  was  negligence  on  the  part  of  the  railway 
company  to  place  her  in  a  position  which  seemingly  required  her 
to  incur  the  hazard  of  walking  upon  such  a  place.     It  is  an  old 

-  rule  that  where  one  person  places  another  in  such  a  situation  that 
the  latter  must  adopt  a  perilous  alternative,  the  former  is  respon- 
sible for  the  consequences,  Jones  v.  Boyce,  i  Starkie,  493.  A 
practical  application  of  this  rule  in  aid  of  the  general  principles 
previously  announced  as  above,  leads  us  to  the  further  conclusion 
that  the  injuries  to  Mrs.  Doane  were  proximately  caused  by  the 
negligence  of  the  railway  company.  This  view  is  fully  sustained 
by  the  cases  of  Cincinnati,  H.  &  I.  R,  Co.  v.  Eaton,  94  Ind,  474, 
and  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346, 

Nothing  is  shown  from  which  we  can  infer  that  the  damages 
were  excessive.  Notwithstanding  Mrs.  Doane  had,  at  the  time 
of  her  injuries,  passed  the  meridian  of  life,  the  maim- 
EzcMdTt  ing  and  permanent  disabling  of  her  arm  was  no  trivial 
damtgM.  matter  to  her.  She  thereby  became  very  materially 
less  able  to  earn  her  own  living  (which  she  had  been 
accustomed  to  do)  for  the  rest  of  her  life.  The  amount  she  re- 
covered impresses  us  as  a  very  moderate  compensation  for  the  In- 
juries for  which  she  sued. 

Objections  are  specifically  made  to  some  of  the  instructions 
given  to  the  jury,  but  none  of  the  instructions  complained  of  are 
inconsistent  with  the  legal  principles  we  have  applied  to  the  evi- 
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dence,  and  hence  what  we  have  already  said  practically  disposes 
of  all  the  questions  made  upon  the  instructions.  Having  in  view 
the  same  legal  principle,  the  demurrer  to  the  complaint  was  rightly 
overruled.     The  judgment  is  affirmed,  with  costs. 

tiiyhMng — MoTlsc  TntlB.— JuEt  bcrorc  the  station  which  wae  the  destina- 
tion of  a  pa&senger  wae  reached,  the  conductor  called  out  lie  name.  The  train 
moved  on   about  165   yards   past   the   platform,   and  the  paBsenger  thereupon 

i'umped  off  whilst  it  was  still  in  motion.  ARer  he  jumped  the  train  proceeded  a 
ittle  further  and  then  backed  down  on  a  side  track.  Held,  that  the  passenger's 
negligence  in  jumping  from  the  train  whilst  in  motion;  was  the  cause  of  the  acci- 
dent, and  that  a  nonsuit  should  have  been  granted.  Savannah,  Florida  &  West- 
ern R.  Co.  V.  Watts  (Ga.),  9  S.  E.  Rep.  ii(».  If  a  passenger  is  carried  past  his 
destination,  that  fact  does  not  justify  him  in  jumping  from  the  moving  train,  and 
the  plaintiff  in  an  action  to  recover  damages  for  injuries  suetained  through  so 
leaving  the  train  ought  to  be  non-suited.  Watson  -v.  Georgia  Pac.  R,  Co.,  (Ga.) 
7  S.  E.  Rep.  854. 

Bkin*— Pronnoa  oT  Jorj.— In  Philadelphia  &  Reading  R.  Co.  v.  Edelstein  (Pa.) 
16  All.  Rep.  §47,  the  plaintiff  sued  to  recover  damages  for  injuries  sustained  in 
alighting  from  one  of  the  defendant's  trains.  The  conductor  made  the  announce- 
ment (hat  the  next  stoppage  of  the  train  would  be  at  Jenkintown.  Shortly  there- 
after the  train  stopped  and  some  one  called  out  Jenliintown.  The  plaintiff 
thought  the  train  had  reached  the  station  and  got  off  hurriedly.  In  point  ot  fact, 
the  train  had  been  signaled  and  had  stopped  short  of  the  station.  It  was  a 
dark  rainy  night  and  freezing.  When  he  stepped  down  he  fell  into  a  creek  and 
was  injured.  Held,  that  the  question  of  the  defendant's  negligence  and  the  plain- 
tiff's contributory  negligence  were  for  the  jury. 

Deceased  was  a  passenger  on  a  train  from  P.  to  C.  The  night  was  dark.  Just 
before  the  train  reached  W.  the  conductor  passed  through  the  car,  and  announced 
that  passengers  for  C.and  intermediate  stations  would  change  cars  at  W.  Shortly 
afterwards  the  train  stopped,  not  at  the  stAtion,  but  upon  a  bridge.  No  announce- 
ment was  made  that  the  train  had  not  reached  the  station,  and  the  deceased 
stepped  off  In  the  darkness,  and  fell  through  the  bridge  and  was  killed.  Held, 
that,  under  such  circumstances,  it  was  not  error  to  submit  the  question  of  the 
negligence  of  the  railroad  company  to  the  jury.  Philadelphia,  Wilmington  & 
Baltimore  R.  Co.  ii.  McCormick,  (Pa.)  16  Atl.  ftep.  848. 

In  an  action  to  recover  damages  for  personal  injuries,  the  plaJntifT  testified  that 
the  train  was  due  at  its  destination  about  I  o'clock  at  night,  that  the  whistle  blew; 
that  the  conductor  came  through  the  cars  and  a  lady  asked  him  what  station  it 
was,  and  that  the  brakeman  opened  the  front  door  of  the  car  and  called  out  the 
name  of  plaintiff's  destination.  ?le  also  testified  that  the  train  stopped,  and  he 
and  several  other  passengers  proceeded  to  leave  the  car,  and  that  he  stepped  off 
and  fell  through  a  trestle  to  the  ground  below.  He  had  been  at  that  station  twice 
before,  but  never  during  the  day  time.  No  warning  of  any  kind  was  given  him 
and  there  was  no  light  there.  The  trestle  upon  which  the  train  was  stopped  wa« 
one  hundred  and  fifl^i  to  two  hundred  yards  from  the  station.  It  was  held  to  be 
error  to  instruct  the  jury  to  the  effect  that  if  plaintiff  was  familiar  with  the  station 
and  knew  on  which  side  of  the  track  the  same  was  situated  and  was  aware  of  the 
fact  thai  the  train  had  not  reached  the  depot  and  under  these  circumstances,  and  in 
the  dark,  without  any  direction  from  defendant's  employe,  attempted  to  alight 
on  the  side  other  than  that  on  which  the  station  was,  he  was  guilty  of  negligence 
and  the  verdict  should  be  for  the  defendant.  International  &  Great  Northern  R. 
Co.  -a.  Eckford,  (Tei.)  8  S.  W.  Rep.  679. 

In  an  action  against  a  carrier  (or  compelling  plaintiff  to  leave  its  train  some 
distance  from  the  depot  and  to  walk  along  a  track  having  an  open  culvert,  into 
■which  plaintiff  fell,  receiving  the  injuries  complained  of,  where  there  is  some  evi- 
dence tending  to  show  that  plaintiff  fell  into  the  culvert  while  attempting  to  help 
a  companion  out,  it  is  error  to  refuse  to  submit  such  question  to  the  jury.  Kreuii- 
ger  V.  Chicago  &  North  Western  R.  Co.,  (Wis.)  40  N.  W.  Rep.  657. 
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BMIia — AbHnoa  of  ZmplOTH. — In  an  action  to  recover  damages  for  Injuries 
sustained  while  alighting  from  a  passenger  train  in  the  dark,  the  court  instructed 
the  jMry  that  "  It  is  the  dutj'  of  all  employes  of  a  railroad  companv.  entrusted 
with  the  management  and  control  of  passenger  trains,  to  be  at  their  posts  of  duty 
while  the  train  is  in  motion,  and  when  the  passengers  are  comiii|r  on  board  or  de- 
parting from  said  train  ;  but  Iheir  absence  from  their  posts  would  not  entitle  the 
plaintiff  to  recover  unless  such  absence  caused  the  accident,  or  contributed  in  a 
material  degree  thereto;  and  passengers  upon  trains  must  use  their  senses,  and 
lake  the  respontibilitj'  of  informing  themselves  concerning  the  every-daj'  inci- 
dents of  railway  travelling;  and  if  there  is  nothing  tn  the  evidence  from  which 
the  jury  may  conclude  that  the  injury  was  caused  by  some  act  or  omission  not 
incident  to  the  constant  usage  of  the  carrier,  or  indicating  fault  on  the  part  of  the 
employes  of  the  company,  they  must  find  the  verdict  for  the  defendant."  Held, 
that  tliis  instruction  encroached  upon  the  province  of  the  jury  to  determine  whether 
the  plaintifTs  acts  and  omissions  constituted  negligence.  International  Si  Great 
Northern  R.  Co.  v.  Eckford,  (Ttx.)  8  S,  W.  Rep.  679. 


St.  Louis,  Arkansas  and  Texas  R.  Co. 


(Texas  Supreme  Court.  October  19,  ISS8.) 

SviiteiiDB — Bai  Oaita — DBoUratloni  of  Tlokat  As«&t. — Declarations  of  a  ticket 
agent  made  some  days  af^er  the  sale  of  the  tickets  out  of  which  the  plaintiff's 
right  of  action  arose,  are  not  admissible  as  part  of  the  res  gesla. 

__._.._  .,-._^_. -IgMoraotlon.— If  a  ticket  agent  by  n  " 


^__— KUtUceof  Tlckat  Agant — RtgU  OL ^ 

take  or  otherwise  issues  to  an  intending  passenger  second-class,  instead  of'  first- 
class,  tickets,  such  passenger  is  entitled  to  recover  damages  for  being  moved  from 
a  first-claiB  Into  a  second-class  car  and  compelled  to  travel  therein  notwithstand- 
ing the  fact  that  the  conductor  offered  to  allow  him  to  remain  in  the  first-class 
car  provided  he  paid  the  extra  charge  applicable  thereto;  nor  is  his  right  of  action 
affected  by  the  company's  rule  that  the  conductor  can  onlv  look  to  the  ticket  and 
cannot  enquire  whether  a  passenger  is  entitled  to  a  passage  other  than  that  ap- 
pearing upon  the  ticket.  ' 

Suns — FaUore  W  pvrchMM  Tiokst.— Where  a  second-class,  instead  of  a  first- 
class,  ticket  has  Iwen  issued  to  an  intending  passenger,  the  failure  of  tlie  passenger 
to  pay  the  difference  between  first -class  and  second-class  fare  whilst  upon  the 
train,  does  not  affect  hia  right  of  action,  and  it  is  not  error  for  the  court  to  refuse 

Bame— Heunre  of  DMnkgM.— Where,  through  the  mistake  of  the  ticket  agent, 
plaintiff  and  his  wife  had  been  compelled  lo  travel  in  a  second-class  instead  of  in 
a  first-class  carriage,  the  plaintiff  is  entitled  to  recover  damages  for  injuries  sus- 
tained by  his  wife  in  consequence  of  the  discomforts  of  the  carriage  and  the  dis- 
orderly conduct  of  the  other  passengers. 

Appeal  from  District  Court,  Henderson  County. 

Action  by  N.  A.  C.  Mackie  against  the  St.  Louis,  Arkansas  & 
Texas  R.  Co.  to  recover  damages  for  the  negligence  of  the  defend- 
ant's ticket  agent  in  issuing  to  the  plaintifl  second-class  instead  of 
first-class  tickets,  whereby  plaintiff  and  his  wife  were  compelled  to 
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travel  in  a  second-class  car.     The  defendant  appeals  from  a  judg- 
ment for  the  plaintiff. 

Clark,  Byer  &  Bolinger  for  appellant. 

Ricltardson  &  Watkins  for  appellee. 

Stayton.  C,  J. — Appellee,  desiring,  with  his  wife  and  two 
young  children,  to  go  from  Athens,  Tex.,  to  some  place  in  North 
Carolina,  applied  to  the  appellant's  agent  at  Athens, 
Tex.,  for  through  tickets  to  Nashville,  Tenn,  Tickets  FMla. 
were  issued  to  him,  for  which  he  paid  the  price  charged 
by  the  company  for  first-class  tickets;  but,  by  mistake  or  other- 
wise, tickets  were  delivered  to  him  which  entitled  him  and  family 
to  travel  only  in  a  second-class  car.  He  did  not  examine  the  tick- 
ets when  they  were  delivered  to  him,  but,  on  the  arrival  of  the 
train,  with  his  family  entered  a  first-class  car  on  the  appellant's 
railway.  After  the  train  had  travelled  but  a  few  miles,  the  con- 
ductor called  for  his  tickets,  which  were  produced,  when  the  con- 
ductor required  him  and  family  to  leave  the  first-class  car,  and 
take  seats  in  a  second-class  car;  and,  while  no  force  was  used  by 
the  conductor  in  bringing  this  about,  it  was  done  under  circum- 
stances calculated  to  humiliate  and  mortify  the  feelings  of  the  ap- 
pellee and  his  wife,  who,  from  the  record,  appear  to  have  been 
people  of  refinement  and  intelligence.  At  the  time  this  was  done, 
and  at  all  other  times  during  the  trip,  when,  on  any  of  the  roads 
over  which  the  tickets  took  the  appellee  and  his  family,  the  ap- 
pellee was  refused  passage  in  a  first-class  car,  he  explained  to  the 
conductors  the  circumstances  under  which  the  second-class  tickets 
were  delivpred  to  him.  The  conductors  offered  to  permit  the  ap- 
pellee and  his  family  to  travel  in  a  first-class  car  if  he  would  pay 
one  cent  per  mile  on  each  ticket  in  addition  to  what  he  paid  for 
the  tickets.  This  he  refused  to  do,  as  appears  from  his  evidence, 
because  he  had  paid  for  the  tickets  a  sum  that  entitled  him  to 
first-class  tickets ;  but  it  is  rendered  probable  by  the  evidence  that 
he  had  not  money  sufficient  to  pay  this  demand,  and  pay  the  other 
necessary  expenses  of  himself  and  family  until  they  would  reach 
their  destination.  It  is  alleged  that  the  second-class  coaches  in 
which  the  appellee  and  his  family  were  compelled  to  travel  from 
Athens,  Tex.,  to  Nashville,  Tenn.,  were  uncomfortable,  foul  with 
smoke,  dirt,  and  filth,  and  filled  with  negroes  and  coarse  whites, 
who  smoked  tobacco,  drank  whisky,  and  used  violent,  profane, 
and  obscene  language  in  the  presence  of  appellee  and  his  family  ; 
in  consequence  of  which  it  is  alleged  the  appellee  and  his  family 
were  greatly  humiliated  and  injured,  physically  and  mentally.  It 
is  further  alleged  that  the  misconduct  of  the  persons  In  the  cars 
was  open,  and  that  no  el^ort  on  the  part  of  the  officers  in  charge 
of  trains  was  made  to  prevent  it.  It  was  further  alleged  that  to- 
bacco smoke  caused  nausea*  to  the  appellee's  wife.     The  matters 
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thus  alleged  are  proved  in  great  detail.  There  was  a  verdict  and 
judgment  for  $17  for  injuries  to  the  appellee,  and  for  $500  for  in- 
juries to  his  wife. 

On  the  trial,  a  witness,  over  the  objection  of  appellant,  was  per- 
mitted to  state  that  a  few  days  after  the  tickets  were  sold  to  ap- 
pellee he  had  a  conversation  with  the  agent  of  appel- 
ErldMia*-       lant  at  Athens,  Tex.,  in  which  the  latter  told  him  that 
Deoluft-  the  price  for  first-class  tickets  froni  Athens,  Tex,,  to 

tloni-BM  Nashville,  Tenn.,  was  $22.45.  This  was  the  price  paid 
getta*.  by   appellee  for  each  ticket  delivered  to  him,  and  the 

objection  to  the  evidence  was  that  it  was  not  resgesta 
but  hearsay,  and  therefore  inadmissible.  It  may  be  admitted  that 
this  objection  ought  to  have  been  sustained ;  but  if  from  the 
record  it  appears  that  the  proof  of  the  same  fact  sought  to  be  thus 
established  was  made  by  other  evidence,  admitted  without  objec- 
tion and  unrebutted,  then  this  ruling  furnished  no  ground  for  re- 
versal. The  same  witness,  whose  evidence,  as  above  stated,  was 
objected  to,  was  permitted  to  state  without  objection  that  the 
appellant's  agent  at  Athens  told  him  "  that  there  was  but  one 
price  for  tickets  sold  to  Nashville,  and  that  was  $22.43,  ^"'^  that 
they  never  sold  any  but  iirst-class  tickets;  that  no  second-class 
tickets  were  ever  sold  to  that  point.  Champers  (the  agent) 
showed  me  the  stubs  of  the  two  tickets  which  were  sold  to  Mackie 
and  his  wife,  and  which  they  still  had  in  the  office,  and  the  stubs 
showed  that  they  were  sold  as  first-class  tickets."  The  last  part 
of  this  evidence  was  brought  out  by  the  appellant,  and  there  is 
no  conflict  of  evidence  as  to  the  price  paid  by  appellee,  nor  as  to 
the  price  of  first-class  tickets.  In  this  state  of  the  record,  if  the 
court  erred  in  admitting  the  evidence  objected  to,-r-a  matter  we 
need  not  decide, — the  ruling  was  harmless,  and  furnishes  no 
ground  for  reversal. 

It  is  urged  that  as  the  appellee  might  have  procured  seats  in 
first-class  cars  by  the  payment  of  $17  in  addition  to  the  full  price 
for  first-class  tickets,  which  he  had  already  paid,  his  fail- 
Hliute  of      ure  to  do  so  relieved  the  appellant  from  liability.     A 
tlokst  defense  of  this  character  was  pleaded,  and  the  failure 

ag«iit-Kight  of  the  court  below  to  submit  it  to  the  jury  is  assigned 
ofMtloit-  as  errer.  The  case  made  by  the  pleadings  and  proof 
pkymmt  of  is  that  appellee  made  a  contract  with  appellant  where- 
dlflannoa.  by  the  latter,  for  a  consideration  paid,  agreed  to  trans- 
port the  appellee  and  his  wife  in  first-class  cars,  over 
its  own  and  connecting  lines,  from  Athens,  Tex,,  to  Nashville, 
Tenn.,  which  was  violated.  The  violation  of  this  contract  en- 
titled appellee  to  recover  damages;  and  if  it  was  the  duty  of  ap- 
pellee to  have  paid  the  additional  sum  demanded,  and  thereby  to 
have  secured  the  accommodations  and  services  for  which  he  had 
contracted  and  paid,  then  his  failure 'to  do  so  could  not  defeat 
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his  action,  but  would  affect  the  measure  of  damages.  The 
charge  asked  would  have  made  his  failure  to  pay  the  ad- 
ditional sum  demanded  a  defense  to  the  entire  action 
if,  by  its  payment,  the  appellee  would  have  received  the 
services  and  accommodations  he  was  entitled  to  receive  without 
such  additional  payment.  A  charge  leading  to  such  a  result 
was  not  only  misleading,  but  clearly  erroneous,  and  was  properly 
refused.  The  rule  invoked  by  the  appellant  has  been  applied  in 
many  cases,  and  is  wholesome  in  its  operation,  in  a  case  in  which 
it  is  applicable;  but  we  are  of  the  opinion  that  it  ought  not  to  be 
applied  in  the  case  before  us.  There  is  no  question  of  negligence 
in  this  branch  of  the  case;  the  court  having  carefully  submitted 
to  the  jury  whether  the  receipt  of  second-class  tickets  by  appellee, 
without  examination,  was  the  exercise  of  such  care  as  a  prudent 
man  would  ordinarily  have  exercised  under  the  circumstances  ex- 
isting when  they  were  received;  and  the  only  question  is,  does 
the  law,  under  the  facts  of  this  case,  impose  on  a  person  situated 
as  was  the  appellee  the  duty  of  doing  more  than  his  contract  re- 
quires, as  a  condition  on  which  he  will  be  permitted  to  recover 
damages  naturally  growing  out  of  a  violation  of  the  contract  by 
the  other  party,  who  at  the  time  of  its  violation  has  the  means  to 
comply  with  it,  and  knowingly  refuses  to  do  so  ? 

The  appellant  made  a  contract  to  transport,  or  to  cause  to  be 
transported,  in  a  first-class  car,  the  appellee  and  his  family,  from 
one  named  place  to  another,  and  for  this  service  re- 
ceived in  advance  the  compensation  demanded.  This  BnMtiof 
contract  was  made  by  an  agent,  who  failed  through 
mistake  or  otherwise  to  give  the  written  evidence  of  it ; 
but  it  was  nevertheless  the  contract  of  the  appellant, 
who  is  chained  with  knowledge  of  all  the  terms  of  it. 
Knowing  the  terms  of  the  contract,  through  another  agent,  it  vio- 
lated it,  and  we  may  say  did  so  under  circumstances  that  were  ag- 
gravating in  their  character.  Under  the  regulations  made  by  the 
appellant,  and  other  lines  over  which  the  appellee  had  to  pass,  it  may 
have  been  made  the  duty  of  conductors  to  their  companies  to  re- 
gard the  tickets  as  the  only  evidence  of  the  contract  to  which  they 
could  look  for  the  regulation  of  their  conduct;  but  the  law  affects 
the  appellant  with  knowledge  of  the  real  contracts  made  by  its 
agents,  and  it  cannot  be  permitted  to  shield  itself  from  liability 
for  the  non-performance  of  a  contract  on  the  ground  that  it  had 
made  a  regulation  which  precluded  its  conductor  from  makingany 
enquiry  as  to  the  real  contract  made,  or  from  carrying  it  out.  The 
making  and  enforcement  of  such  a  regulation  rather  aggravates  than 
excuses  the  violation  of  the  contract;  for  this  withdraws  from  agents 
operating  trains  the  power  to  correct  a  mistake,  and  comply  with  the 
contract  actually  made,  although  this  might  be  easily  done.  But 
for  such  a  regulation  the  conductor  would  probably,  when  in- 
37  A.  &  E.  R.  R.  Cas.— 7 
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formed  of  the  mistake  in  the  tickets,  have,  as  he  might  have  done, 
ascertained,  soon  after  the  passage  began,  what  the  real  contract 
and  consequent  right  of  the  appellee  was.  It  cannot  be  heard  to 
say  that  it  was  ignorant  of  the  terms  of  the  contract,  of  its  viola- 
tion, or  of  the  unauthorized  demand,  made  by  its  agent  a  condi- 
tion on  which  he  would  execute  the  contract.  The  duty  of  ap- 
pellant was  fixed  by  the  contract  based  on  full  consideration  paid, 
and  the  law  recognizes  no  means  whereby  it  can  be  more  firmly 
imposed,  or  compliance  with  it  made  more  imparative.  It  has 
been  said  that  the  rule  insisted  upon  "  is  simply  one  of  good  faith 
and  fair  dealing,"  {Gilbert  v.  Kennedy,  22  Mich,  132  ;)  and  can  it 
be  true,  under  the  facts  of  this  case,  that  good  faith  and  fair  deal- 
ing required  the  appellee  to  pay  a  sum  in  addition  to  that  paid, 
and  deemed  by  appellant  asufficient  compensation  for  the  services 
it  had  contracted  to  perform,  in  order  to  be  entitled  to  have  the 
contract  complied  with,  or  to  have  damages  for  any  injury  result- 
ing from  its  breach  ?  We  think  not.  It  is  not  necessary,  in  this 
case,  to  undertake  definitely,  to  determine  under  what  states  of 
fact  the  rule  insisted  upon  may  have  application  ;  but  we  do  feel 
authorized  to  hold,  from  an  examination  of  the  cases  to  which  we 
have  access,  that  a  party  whose  duty  it  is  to  perform  a  service 
necessary  to  the  fulfilment  of  his  contract,  and  to  permit  injury 
to  result  from  its  violation,  may  in  al!  cases  be  looked  to  to  fulfil 
that  duty  when  he  has  equal  knowledge  and  opportunity,  and  that 
he  cannot  be  heard  to  urge  in  defence  of  an  action  based  on  his 
own  breach  of  contract,  and  consequent  violatiqn  of  duty,  either 
for  the  purpose  of  defeating  the  action  or  lessening  the  .damages, 
that  the  injured  party  might  have  secured  the  performance  of  the 
contract,  and  thereby  have  prevented  or  lessened  the  injury,  by 
paying  to  him  an  additional  compensation  to  induce  him  to  per- 
form the  duty  which  he  had  already  been  fully  paid  to  perform, 
I  Suth.  Dam.  150,  This  holding  affirms  the  correctness  of  the 
action  of  the  court  below  in  refusing  to  give  the  instructions  asked 
by  the  defendant. 

It  is  urged  that  the  evidence  did  not  warrant  the  verdict  for 
damages  for  injuries  to  the  wife  of  appellee,  but  we  see  no  reason 

to  doubt  its  sufficiency.  Had  the  appellee  and  his 
DftDutgM.        wife  been  entitled  to  passage  in  only  a  second-class  car, 

we  do  not  understand  that  the  appellant  would  not 
then  have  been  compelled  to  exercise  due  care  to  protect  them 
from  the  discomforts  resulting  from  the  acts  of  other  passengers, 
and  not  incident  to  the  kind  of  car  used  for  passengers  of  that 
class,  whether  those  discomforts  were  physical  or  mental.  A  rail- 
road company  cannot  subject  passengers,  even  in  a  second-class 
car,  to  noxious  influences,  not  necessarily  or  ordinarily  incident  to 
such  travel,  but  brought  about  by  the  wrongful  acts  of  other  pas- 
sengers, which  the  company,  by  the  exercise  of  proper  care  and 
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<Jue  regard  for  the  welfare  of  passengers,  could  prevent,  without 
liability  for  injury  resulting  from  such  causes.  The  record  shows 
that  the  wife  of  appellee  was  compelled  to  ride  in  a  car  full  of  to- 
bacco smoke,  which  caused  nausea;  that  she  was  compelled  to 
ride  where  she  could  not  avoid  hearing  rough,  profane  and  ob- 
scene language,  and  witness  acts  of  violence  and  drunkenness. 
These  things  carriers  of  passengers  ought  not  to  permit  in  vehicles 
in  which  they  undertake  to  transport  decent  men;  much  less,  re- 
fined and  delicate  women;  and  if  they  do,  when  they  could  pre- 
vent them  by  the  use  of  due  care,  they  must  respond  in  damages 
based  on  injuries,  physical  and  mental,  which  for  their  measure 
iTiust  largely  depend  on  the  honest  exercise  of  the  judgment  and 
discretion  of  the  court  or  jury  trying  the  cause.  In  the  case  be- 
fore us,  however,  the  appellee  and  his  wife  were  entitled  to  passage 
in  first-class  cars.  From  a  car  of  that  class  they  were  expelled 
by  the  conductor  on  appellant's  train,  wrongfully,  and  in  a  manner 
calculated  to  humiliate  and  distress  them.  Thus  were  they  com- 
pelled to  take  passage  in  cars  in  which  the  discomforts  were  greater 
than  in  the  cars  in  which  they  were  entitled  to  ride,  and  to  suffer 
the  unnecessary  annoyances  to  which  they  seem  to  have  been  sub- 
jected. VVe  cannot  say  that  the  evidence  did  not  warrant  the 
verdict  and  judgment,  and  the  judgment  will  be  affirmed. 

TlckeU — Mctake  of  Agent  t&  StamplnK, — ir  the  purchaser  or  a  round-trip 
ticket,  after  paying  for  and  receiving  it,  perforin  all  the  stipulations  of  the  con- 
tract on  his  part,  or  offer  to  do  so  in  proper  time  and  manner,  the  company  is 
bound  to  recognize  and  honor  the  ticket  when  and  wherever  duly  presented, 
notwithstandinganv  mistake  or  omission  by  its  agents  in  signing  or  stamping  the 
same.     Head  v.  Georgia  Pacific  R.  Co.  (Ga.),  7  S.  E,  Rep.  217. 

Buna — Hlit&li«  ol  Oondnotor. — Plaintiff  having  purchased  a  round -trip  ticket, 
the  conductor  upon  *hc  first  trip  lifted  Ihe  ticket  and  gave  a  trip  check  or  slip  in 
return.  The  plaintiff  relied  upon  the  check  as  a  return  ticket  and  entered  the 
defendant's  car  for  her  return  journey.  The  conductor  of  the  return  train 
refused  to  accept  the  check  and  compelled  plaintiff  to  leave  the  train  before 
reaching  her  destination,  .  //e/d,  that  the  railroad  company  was  liable  to  plaintiff 
in  damages.     Baltimore  &  Ohio  R.  Co.  v.  Bambrey  (Pa.),  16  Atl,  Rep.  67. 

Bune^-DetaolUiig  Betnm  Coupon. — Where  a  passenger  purchases  a  ticket 
having  a  return  coupon  bearing  the  words  "Not  good  for  passage  if  detached," 
and  the  return  coupon  accidentally  becomes  detached,  the  company  is  liable 
if  the  conductor,  on  presentation  of 'both  parts,  refuses  to  receive  them 
and  ejeclb  the  passenger.  Wightman  v.  Chicago  &  North  Western  R.  Co. 
(Wis.),  40  N.  W.  Rep.  689. 

ftknw — VroiiEfiil  Befnua  to  Acceiit. — Where  one  purchases  a  ticket  over  a 
railroad  which  the  conductor,  acting  under  instructions,  but  without  legal  right,  ■ 
refuses  to  accept,  and  the  passenger,  refusing  either  to  pay  or  leave  the  train,  Is 
expelled,  the  latter  may  recover  the  cost  of  a  ticket  from  the  point  where  he  was 
eipelled  to  his  destination,  and  such  damages  as  he  sustained  on  account  of  Ihe 
delay  in  being  required  to  leave  the  train.  In  such  case  the  passenger  may  also 
recover  for  the  indignity  in  being  compelled  to  leave  the  train;  and,  if  more  force 
was  used  than  was  necessary  in  ejecting  him,  be  may  recover  for  the  personal  in- 
juries resulting  directly  from  such  excessive  force.  Pennsylvania  R.  Co.  v.  Con- 
nell  (III.),  20  N.  E.  Rep.  89. 

BxpnlBlon  of  PuMUKar  (or  Deftct  tu  Tlckot.— See  Hubbard  v.  Grand  Rapids 
<tc.  R.  Co.,  18  Am.  &.  Eng.  R.  R.  Cas.  336;  Pennsylvania  R.  Co.  r.Connell, and 
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note,  18  Am,  &  Eng,  R.  R.  C«b.  339^  345;  Murdock  r.  Boston  &  A.  R.  Co.,  137 
MaBg.  393iB.  c.,2i  Am.  &  Eng.  R.  R.  Cas.  168;  note.  21  Am,  Si  Eng.  R.  R.  Cis. 
375;  Philadelphia,  W.  &  B.  R.  Co.  t-.  Rice,  64  Md.  63;  1.  c,  »6  Am.  Si  Eog.  R. 
R.  Cat.  164. 


South  Florida  R.  Co. 


{Florida  Supreme  Court,  yannary  18,  tS89.) 

PuMUfsr— EjMtlou— PlB&iUiLf— DeoUrftUon.— In    an    action    brought    b;   a 

pasBcnger  against  a  railroad  company  to  recover  damages  from  the  company  for 
wrongfully  eipelling  him  from  the  defendant's  train,  it  is  not  necessary  for  the 
declaration  to  allege  that  the  paEsenger,  at  the  time  of  his  expulsion,  was  comply- 
ing with  all  the  reesonahle  rules  of  the  company,  nor  to  allege  (hat  the  passenger 
was  not  about  to  violate  any  such  reasonable  rule  at  the  time  of  his  eipulsion. 

OontraeU — Monopoly — Queatlon  of  L»w  and  Faot.^The  question  as  to 
whether  a  contract  or  -agreement  entered  into  between  the  railroad  company  and 
a  line  of  steamers  plying  between  Jacksonville  and  Sanford,  was  entered  into  In 
good  faith,  and  was  legal  and  binding,  or  that  such  contract  constituted  an  op- 

E restive  monopoly,  and  hence  was  not  legal  and  binding,  is  a  mixed  question  of 
iw  and  fact,  and  it  was  properly  left  to  the  jury  to  be  passed  upon  by  them. 
RmJatlom  EeMonalilanBaa— Cnertton  of  Law. — The  reasonableness  of  a  rule 
prescribed  bv  a  railroad  company  for  the  government  of  its  business  is  purely  > 
question  of  faw,  to  be  decided  by  the  court,  and  not  a  question  of  fact  to  be 
passed  upon  b_i'  juries. 

Same — Uulfonn  of  KlTftl  Companr. — A  rule  adopted  by  a  railroad  company, 
which  inhibited  passengers  on  their  trains  from  wearing  the  uniform  cap  of  a 
line  of  steamers  running  in  opposition  to  a  line  of  steamers  running  in  connec- 
tion with  the  company,  was  not  reasonable,  and  hence  not  binding  on  the  public. 
PaMBBKW* — Place  of  Bzpnlalcin — Danal  Btopclng  Flaca.— The  statute  (section 
41,  c,  19S7,  Fla.  Laws)  prohibits  the  expulsion  of  a  passenger  by  a  railroad  com- 
pany for  non-payment  of  fare  at  any  point  other  than  a  usual  stopping  place,  or 
near  some  dwelling  house.  When,  however,  a  passenger  wantonly  violates  any 
other  reasonable  rule  of  a  railroad  company,  the  obligation  to  transport  hint 
ceases,  and  the  company  may  expel  him  from  the  train  at  any  convenient  and 
safe  point  that  may  be  selected  by  the  officer  in  charge,  no  more  force  beingused 
than  may  be  necessary  for  such  purpose.  This  is  a  common-law  right  and  haa 
not  been  restricted  by  statute  as  in  cases  of  non-payment  of  fare. 

Appeal  from  Circuit  Cout^,  Orange  County, 
Action   for  damages  for  wrongful  expulsion  from  defendant's 
train, 

S.  M.  Sparkman  and  5.  7".  Kingsberry  for  appellant. 
Geo.  U.  Walker  for  appellee. 

Mitchell,  J. — This  cause  was  tried  at  the  tall  term,  circuit 
court,  1885.  The  jury  awarded  the  plaintiff  $5,000  damages. 
Motion  for  new  trial  made  and  overruled  and  the  case  is  before 
this  court  upon  appeal  from  the  order  of  the  circuit  court  over- 
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ruling  said  motion.  The  first  error  assigned  is  that  the  court 
erred  in  overruling  the  defendant's  demurrer  to  tht:  plaintiff's 
declaration.  The  declaration  alleges  that  on  the  25th 
day  of  April,  1885,  the  plaintiff  was  received  by  the  StaUmnt 
defendant  to  be  carried  as  a  passenger  on  its  cars  from  of  «aw.  , 
Sanford  to  Orlando,  Orange  county,  Fla.;  that  the  de- 
fendant did  not  and  would  not  carry  the  plaintiff  as  such 
passenger  as  aforesaid,  but,  on  the  contrary,  without  reasonable 
and  lawful  excuse  therefor,  then  and  there,  by  its  agent  and  ser- 
vant, the  conductor,  and  the  train  hands  of  its  said  train,  by  force 
and  arm  ejected  plaintiff  therefrom,  and  left  him,  and  proceeded 
on  its  said  journey;  wherefore  the  plaintiff  was  injured  in  his  per- 
son and  feelings,  and  was  compelled  to  travel  afoot  about  four 
miles  back  to  said  Sanford,  was  prevented  from  accomplishing  his 
purpose  to  go  to  Orlando,  and  was  otherwise  greatly  damaged. 
Plaintiff  claimed  $20,cxx>  damages.  Second  count:  Plaintiff 
claimed  from  the  defendant  the  further  sum  of  $20,ooc  for  damages 
for  that  whereas,  heretofore,  to-wit,  the  25th  of  April,  1885,  the 
plaintiff  was  a  passenger  on  the  railway  passenger  car  of  the  de- 
fendant, and  was  with  force  and  arms,  without  just,  reasonable,  or 
lawful  excuse  therefor,  ejected  from  the  said  car,  and  forcibly  pre- 
vented from  returning  to  the  same. 

The  declaration  was  demurred  to,  (i)  that  it  is  haO  in  substance, 
in  that  it  does  not  allege  that  the  plaintiff,  at  the  time  It  is 
therein  alleged  he  was  put  off  the  defendant's  car,  was  complying 
with  all  the  reasonable  rules  of  said  defendant;  (2)  that  said 
declaration  does  not  allege  that  plaintiff  was  not  violating,  or 
about  to  violate,  any  reasonable  rule  of  said  railroad  company; 
(3)  that  plaintiff  does  not  allege  in  his  declaration  that  the  defend- 
ant has  or  usually  keeps  an  office  for  the  transaction  of  its  cus- 
tomary business  in  the  county  of  Orange. 

There  was  no  error  in  overruling  the  demurrer  to  plaintiff's 
declaration.     Gould,  PI.  p.  164,  §  17  ;   i  Chit.  PI.  390. 

The  circuit  judge  gave  the  jury  a  number  of  charges,  or  para- 
graphs of  one  chaise,  all  of  which  except  the  last  were  excepted  to 
by  defendant.     /nUr  alia,  the  judge  charged  the  jury 
that  "  railroad  companies,  as  carriers  of   persons,    are    InitmetioM. 
not  bound  to  receive   for  carriage  or  to  carry  persons 
whose  purpose  while  travelling  on  the  cars  is  to  interfere  with  or 
injure  the  legitimate  business  and  lawful  profits  of  the  company, 
nor  persons  who  are  of  known  and  violently  bad  character,  or  per- 
sons offensively  gross  and  immoral  in  their  conduct,  habits  and   ■ 
behavior,  or  so  intoxicated  as  to  be  offensive,  nor  such  as  will  not 
conform  with  the  reasonable  rules  and  regulations  of  the  company 
in  respect  to  the  carriage  of   passengers,   they  being  informed 
thereof,  or  otherwise  having  knowledge  of  the  same,  nor  such  as 
refuse  to  pay  their  fare,  or  to  procure  tickets  before  entering  the 
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train.  Such  objectionable  persons,  for  the  objections  aforesaid, 
may  not  only  be  refused  admission  into  the  cars  of  the  company 
if  their  objectionable  conduct,  purpose,  character,  or  intention  be 
known  previous  to  such  admission,  but,  having  been  received 
thereon,  may  be  expelled  therefrom  on  rendering  themselves  ob- 
noxious to  any  of  such  objections;  the  officer  in  charge  using  no 
more  force  or  ofitensiveness  than  becomes  necessary  to  effect  such 
expulsion.  ...  A  railroad  corporation  has  the  right  to  en- 
ter into  an  agreement  with  other  lines  of  travel  for  the  purpose  of 
enhancing  its  own  business,  and  for  the  benefit  of  the  public,  but 
it  has  not  the  right  to  enter  into  such  agreement  when  it  is  for 
the  purpose  of  an  oppressive  monopoly,  or  to  the  injury  of  the 
public.  In  furtherance  of  such  agreements,  they  have  the  right 
to  make  all  reasonable  rules  and  regulations  that  will  enable  them 
to  carry  out  in  good  faith  the  agreement,  and  can  enforce  such 
reasonable  rules  and  regulations  to  the  ejection  of  the  violator  of 
them.  These  rules  and  regulations  can  be  made  and  enforced  to 
carry  out  a  legal  and  proper  agreement,  but  they  cannot  be  made 
to  enforce  an  agreement  which  is  entered  into  for  the  purpose  of 
oppressive  monopoly.  Should  you  find  from  the  evidence  that  it 
was  a  dona  ^^e  agreement,  and  not  entered  into  for  the  purpose  of 
an  oppressive  monopoly,  and  that  the  rules  and  regulations  made 
to  enforce  same  are  reasonable,  and  the  plaintiff  well  knew  such 
to  be  the  rules  and  regulations  at  the  time  of  his  ejection  from 
the  train,  and  that  he  was  knowingly  and  wilfully  violating  the 
same,  or  that  the  conductor  had  from  the  facts  that  occurred  to 
him  at  the  time  of  the  plaintiff's  ejection  good  reason  to  appre- 
hend that  the  plaintiff  would  violate  one  of  such  reasonable  rules 
and  regulations,  you  must  find  for  .the  defendant.  If,  on  the 
other  hand,  after  viewing  all  the  evidence,  you  believe  that  the 
rules  and  regulations  were  not  reasonable,  and  that  the  plaintiff 
did  not  knowingly  violate  any  reasonable  rule  or  regulation,  and 
that  he  paid  his  fare  and  went  upon  said  train  as  a  passenger,  and 
properly  demeaned  himself  and  presented  his  ticket  to  the  con- 
ductor, and  was  ejected  by  the  conductor,  and  not  allowed  to  go 
on  the  train  to  the  destination  his  ticket  called  for,  you  must  find 
for  the  plaintiff  at  such  sum  as  you  may,  from  the  evidence,  find 
him  entitled  to." 

It  will  be  seen  that  the  judge,  in  this  part  of  his  charge,  left  it 
to  the  jury  to  decide  whether  the  rules  and  regulations  prescribed 
_  .  -  by  the  railroad  company  were  reasonable.  This  was. 
error.  The  reasonableness  of  rules  prescribed  by  rail- 
road companies,  and  like  corporations  with  like  powers, 
is  a  question  of  law  to  be  decided  by  the  courts,  and 
not  a  question  of  fact  to  be  decided  by  juries. 
Louisville  &  N.  R.  Co.  w.  Fleming,  i8  Am.  &  Eng. 
R.  Cas.  347 ;  Vedder  v.  Fellows,  20  N.  Y.  126 ;  Maroney  v.  Old 
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Colony  &  N,  R.  Co.  8  Am.  Rep.  305  ;  Yorton  v.  Milwaukee,  L. 
K.  &  W.  R.  Co.  41  Am.  Rep.  23,  6  Am.  &  Eng.  R.  R.  Gas.  322; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Nuzum,  19  Am.  Rep.  703 ; 
Pierce  v.  Randolph,  12  Tex.  290;  i  Ror,  R,  R.  226,227  ;  Illinois 
Cent.  R.  Co.  v.  Whittemore.  43  111.  420. 

In  the  case  of  Railroad  Co.  v.  Whittemore,  supra,  the  supreme 
court  of  Illinois  says:  "The  circuit  court  left  it  to  the  jury  to 
say  whether  the  rule  was  reasonable.  This  was  error.  It  was 
proper  to  admit  testimony,  as  was  done,  but,  either  with  or  with- 
out this  testimony,  it  was  for  the  court  to  say  whether  the  regu- 
lation was  reasonable,  and  therefore  obligatory  upon  the  passen- 
gers. The  necessity  of  holding  this  to  be  a  question  of  law,  and 
therefore  within  the  province  of  the  court  to  settle,  is  apparent 
from  the  consideration  that  it  is  only  by  so  holding  that  fixed 
and  permanent  regulations  can  be  established.  If  this  question 
is  to  be  left  to  juries,  one  rule  would  be  applied  by  them  to-day 
and  another  to-morrow.  In  one  trial  a  railway  would  be  held  lia- 
ble, and  in  another,  presenting  the  same  question,  not  liable, 
Neither  the  companies  nor  passengers  would  know  their  rights  or 
their  obligations.  A  fixed  system  for  the  control  of  the  vast 
interests  connected  with  railways  would  be  impossible,  while  such 
a  system  is  essential  equally  to  the  roads  and  to  the  public." 

That  railroad  companies  have  the  power  to  prescribe  such  rea- 
sonable rules  and  regulations  as  may  be  found  necessary  in  the 
conduct  of  their  business,  is  indisputable.  The  validity  of  the 
rule  depends  upon  its  reasonableness.  If  reasonable  it  has  the 
force  and  effect  of  law,  but  if  unreasonable  it  is  not  obligatory 
upon  the  public  to  obey  it, 

Webster  defines  a  "rule  "to  be  "  that  which  is  prescribed  or 
laid  down  as  a  guide  to  conduct ;  that  which  is  settled  by 
authorty  or  custom;  a  regulation;  a  prescription  ;  a  minor  law; 
a  uniform  course  of  things."  It  is  the  duty  of  courts  to  pass  upon 
and  construe  the  laws  of  the  land,  and,  the  reasonable  rules  and 
regulations  established  by  a  railroad  being  laws, —  minor  laws, — 
there  is  no  good  reason  why  the  courts  should  not  pass  upon 
them,  and  pronounce  them  reasonable  and  binding,  or  unreasona- 
ble and  not  binding,  as  the  case  may  be. 

The  question  as  to  whether  the  alleged  agreement  between  the 
defendant  and  the  De  Bary  Baya  Merchants'  Line  and  the  Peo- 
ple's Line  was  "  a  bona  fide  agreement,  and  not  entered  into  for  the 
purpose  of  an  oppressive  monopoly,"  is  a  mixed  ques- 
tion  of  law  and  fact,  and  was  properly  left  to  the  jury     ^,—--,  »_ 
to  decide.     And,  if  the  alleged  agreement  was  legal,  the     !f"!^  _ 
reasonable  rules  and  regulations  prescribed  by  the  rail-     -^^ 
road    company    to  enforce  the  stipulations  of    such 
agreement   were  also  legal  and  binding;  but,  if  the        ^^* 
agreement  itself  was  not  legal,  it  follows,  of  course,  that  the  rules 
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and  regulations  prescribed  for  the  enforcement  of  the  stipulations 
of  the  alleged  agreement  were  also  illegal,  and  not  binding.  The 
rule  prescribed  by  the  railroad  company  inhibiting  the  wearing 
on  their  cars  the  uniform  caps  and  badges  of  the  officers  and 
employes  of  the  Independent  Line  of  steamers  was  not  a  reason- 
able rule,  and  hence  not  binding  upon  the  persons  wearing  them, 
and,  if  the  company  expelled  any  such  passenger  for  wearing  such 
cap  or  badge,  such  expulsion  was  illegal,  and  the  passenger  so 
expelled  was  entitled  to  damages  therefor.  Railroad  companies 
have  no  right  to  so  prescribe  the  dress  of  any  passenger. 

The  court  charged  the  jury  that  "the  passenger  should  first  be 
informed  of  the  occasion  and  the  necessity  for  leaving,  and  the 
train  be  brought  to  a  standstill,  at  any  usual  stopping 
DtwbadianeB  place,  or  near  any  dwelling-house,  as  the  conductor 
to  nil(i«-Pl«ce  shall  elect.  ..."  This  part  of  the  charge  is  evi- 
of  expnimon.  dently  based  upon  section  41,  c.  1987,  Laws  Fla.,  but 
the  section  referred  to  applies  solely  to  the  expulsion 
of  passengers  from  railway  trains  for  non-payment  of  fare.  It  is 
not  applicable  to  the  case  at  bar,  because  the  plaintifl  was  not 
expelled  for  not  paying  his  fare.  Under  this  charge  of  the  court 
the  jury  were  compelled  to  find  for  the  plaintiff.  The  plaintiff 
may  have  been  guilty  of  the  most  immoral  and  indecent  conduct. 
He  may  have  been  so  intoxicated  that  he  was  offensive  to  other 
passengers,  or  his  conduct  may  have  been  so  violent  as  to  endan- 
ger the  lives  of  passengers  and  employes  of  the  road,  and  yet  un- 
der the  charge  the  company  had  no  authority  to  expel  him  at  any 
point  other  than  -a  usual  stopping  place  or  near  a  dwelling-house. 
We  do  not  understand  this  to  be  the  law.  The  statute  only  re- 
quires passengers  who  refuse  to  pay  their  fare  to  be  put  off  trains 
at  a  usual  stopping  place  or  near  some  dwelling-house,  and  is 
silent  as  to  what  points  passengers,  for  violating  other  rules  of 
railroad  companies,  may  be  ejected. 

In  Toledo,  W.  &  W.  R.  Co.  v.  Wright,  34  Am.  Rep.  277,  it  is 
held  that  "  a  statute  providing  that,  if  any  railway  passenger  shall 
refuse  to  pay  his  fare,  he  may  be  ejected  at  any  usual  stopping 
place,  does  not  prohibit  his  ejection  at  any  other  safe  point." 
And  it  is  held  by  the  supreme  court  of  Illinois  in  Illinois  Cent.  R. 
Co.  V.  Whittemore,  supra,  that  "  the  refusal  of  a  passenger  to  sur- 
render his  ticket  to  the  conductor  when  deihanded  does  not  con- 
stitute the  same  offence  as  the  non-payment  of  fare,  and  the  stat- 
utory prohibition  against  the  expulsion  of  passengers  for  the  later 
offence,  except  at  a  regular  station,  does  not  apply  to  the  former 
case.  A  railroad  company  may  expel  a  passenger  from  its  train, 
at  a  place  other  than  a  regular  station,  for  the  violation  of  any 
reasonable  rule  other  than  that  of  non-payment  of  fare.  ,  .  . 
When  a  passenger  wantonly  disregards  any  reasonable  rule,  the 
obligation  to  transport  him  ceases,  and  the  company  may  expel 
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him  from  the  train,  using  no  more  force  than  maybe  necessary 
for  such  purpose,  and  not  at  a  dangerous  or  inconvenient  place. 
This  is  a  common-law  right,  and  has  been  restricted  by  statute 
only  in  cases  of  non-payment  of  fare." 

The  same  rule  prevails  in  this  state.  A  railroad  company,  in 
ejecting  a  passenger  for  non-payment  of  fare,  must  do  so  at  a 
usual  stopping  place,  or  near  some  dwelling-house.  This  is  the 
only  restriction  imposed  by  statute  as  to  the  expulsion  of  passen- 
gers. It  applies  oniy  to  passengers  who  have  not  paid  their  fare. 
Passengers,  for  other  violations  of  the  reasonable  rules  of  railroad 
companies,  may  be  ejected  at  any  convenient,  safe  point  that  may 
be  selected  by  the  officer  in  charge,  no  more  force  being  used 
than  is  necessary. 

There  are  many  other  objections  urged  against  the  charge  of 
the  court,  but,  after  carefully  examining  and  considering  the  same, 
it  is,  in  our  judgment,  unobjectionable,  except  as  before  stated. 

The  defendant  requested  the  court  to  give  numerous  charges 
to  the  jury;  some  were  given  and  others  refused,  and  the  refusal 
to  charge  as  requested  by  the  defendant  is  assigned  as  error. 
These  charges,  except  the  ninth,  were  properly  refused.  The 
ninth  charge  requested  by  the  defendant  was  as  follows.  "  That 
the  reasonableness  of  a  rule  or  regulation  prescribed  by  a  railroad 
company  is  for  the  court  to  determine,  and  not  for  the  jury." 
This  charge  should  have  been  given,  and  the  court  erred  in  not 
doing  so. 

The  grounds  in  motion  for  new  trial  are  that  the  verdict  was 
contrary  to  law;  contrary  to  the  evidence,  and  the  weight  of  evi- 
dence; contrary  to  the  charge  of  the  court;  and  that 
the  damages  awarded  the  plaintiff  by  the  jury  were 
excessive.  Now,  as  the  case,  for  the  errors  mentioned, 
will  have  to  be  reversed,  and  a  new  trial  had,  we  do 
not  desire  or  intend  to  express  any  opinion  upon  the  evidence, 
except  as  to  the  amount  of  damages.  The  evidence  sent  up  in 
the  record  conduces  to  show  that  the  appellee  was  ejected  from 
the  cars  of  the  defendants,  April  25,  1885  ;  that  prior  to  said  ex- 
pulsion the  appellants  had  entered  into  a  contract  or  agreement 
with  the  De  Bary  Baya  Merchant's  Line  and  the  People's  Line  of 
steamers,  plying  between  Jacksonville  and  Sanford,  by  which 
agreement  the  steamers  of  said  lines  were  to  await  the  arrival  of 
the  trains  on  the  South  Flordia  road,  and  that  the  trains  were  to 
await  the  arrival  of  the  steamers  of  said  lines ;  that  the  steamers 
were  to  procure  freight  and  passengers  for  the  road,  and  that  the 
road  was  to  do  the  same  for  the  steamers  of  said  lines  ;  that  there 
was  an  opposition  line  of  steamers  running  on  the  St.  Johns  river, 
between  Jacksonville  and  Sanford,  known  as  the  "  Independent 
Line;"  that  the  competition  between  the  railroad  company  and 
the  steamship  lines,  with  which   it  had  said  agreement  or  con- 
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tract,  and  the  Independent  Line  was  very  sharp  ;  that  the  appel- 
lee at  the  time  (April  25,  1885),  was  purser  on  the  steamer  Chesa- 
peake, one  of  the  boats  of  the  Independent  Line ;  that  the 
appellee  drummed  and  solicited  freight  and  passengers  for  the 
steamers  of  the  Independent  Line ;  that  the  appellee  went  on 
the  docks  of  the  defendant  at  Sanford  for  the  purpose  of  solicit- 
ing business  for  the  Independent  Line,  and  that  he  went  on  the 
trains  of  the  defendant  railroad  company  for  the  same  purpose ; 
that  the  railroad  company  had  established  and  published  rules, 
and  regulations  prohibiting  such  soliciting  business  on  their  said 
docks  and  trains ;  that  the  appellee  had  notice  of  the  existence  of 
such  rules  and  regulations;  that  one  of  such  rules  prohibited  the 
,  officers  and  employers  of  the  steamers  of  the  Independent  Line 
from  wearing  the  uniform  caps  and  badges  of  said  steamers  on  the 
trains  of  defendant ;  that  on  the  25th  of  April,  1885,  the  appellee 
did  not  himself  purchase  his  ticket  to  go  to  Orlando,  but  had  a 
friend  purchase  it  for  him,  stating  at  the  time  that  he  had  reasons 
for  doing  so,  which  he  would  give  at  another  time;  that  the 
appellee  entered  the  cars  of  the  railroad  company  wearing  the 
uniform  cap  of  purser  of  the  said  steamer  Chesapeake ;  that  he 
entered  the  cars  of  the  defendant  just  as  the  train  was  leaving 
Sanford  ;  that,  shortly  after  leaving  Sanford,  the  Conductor  An- 
derson went  to  appellee,  and  informed  him  that  he  was  violating 
a  rule  of  the  company  in  wearing  the  cap  he  had  on,  and  that  he 
had  orders  to  put  him  oft  the  train  if  he  did  not  take  off  the  cap, 
and  asked  the  appellee  if  he  would  do  so,  and  he  answered  that  he 
would  not ;  that  the  conductor  then  stopped  the  train,  went  to 
appellee  again,  and  asked  him  to  leave  the  train,  which  appellee 
refused  to  do,  and  said  that  the  conductor  would  have  to  put  him 
off,  whereupon  the  conductor  put  his  hand  on  the  shoulder  of  the 
appellee,  and  started  to  lift  him  out  of  the  seat,  but  the  con- 
ductor found  that  appellee  had  fastened  his  feet  under  the  seat 
Just  in  front  of  him,  whereupon  the  conductor  called  to  his 
assistance  the  baggage  master  and  a  brakeman,  and  proceeded  to 
expell  the  appellee ;  that  Rhoads  still  clung  to  the  seals,  and  that 
much  force  was  required  to  expel  him  ;  that  Khoads,  Ijy  so  resist- 
ing, was  bruised  in  several  places,  and  that  he  was  somewhat  lame 
for  two  or  three  days ;  that  after  being  so  ejected,  and  just  as  the 
train  was  moving  off  again,  Rhoads  sprang  upon  the  platform  of 
the  rear  car,  whereupon  the  conductor,  assisted  as  before,  again 
expelled  him,  and  held  him  down  in  the  sand  until  the  train 
moved  off,  and  left  him,  and  that  Rhoads  then  walked  back  to 
Sanford,  some  four  miles.  There  was  also  evidence  tending  to 
show  that  the  appellee  went  on  the  train  of  the  defendant  expect- 
ing and  hoping  that  he  might  be  expelled  therefrom,  for  the  pur- 
pose of  building  a  case  of  damages  against  the  company.     This 
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is  only  the  substance  of  the  evidence,  but  we  think  it  sufficient 
to  give  a  clear  understanding  of  the  case.  > 

And  now  the  question  arises,  how  did  the  jury  arrive  at  the 
conclusion  that  the  appellee  was  entitled  to  $5,000  damages?  It 
15  clear  that  if  the  appellee,  at  the  time  he  was  expelled  from  the 
defendant's  cars,  had  not  violated  or  attempted  to  violate  any 
reasonable  rule  of  the  railroad  company,  he  was  entitled  to  dam- 
ages, either  compensatory  or  exemplary.  Did  the  jury  find  that 
he  was  entitled  to  any  compensatory  damages,  and,  if  so,  upon 
what  did  they  base  their  calculations?  Wherein  was  it  shown 
that  from  any  and  all  causes  the  appellee  sustained  pecuniary  loss 
to  the  amount  of  $5,000?  The  evidence  discloses  no  set  of  cir- 
cumstances under  which  the  appellee  was  entitled  to  $5,000  as 
compensatory  damages.  Did  the  jury  intend  to  allow  the  appellee 
exemplary  damages,  and,  if  so,  upon  what  did  they  base  their 
verdict  ? 

Even  admitting  that,  at  the  time  the  appellee  was  expelled 
from  defendant's  train,  he  had  violated  no  reasonable  rule  of  the 
company ;  that  he  did  not  intend  to  violate  any  such  rule,^and 
then  wherein  was  he  damaged  to  the  amount  awarded  him  by 
the  jury?  There  is  nothing  in  the  evidence  to  show  that 
any  indignity  was  shown  the  appellee  in  ejecting  him  from  de- 
fendant's cars,  further  than  to  use  force  sufficient  to  effect  his 
expulsion;  and,  in  fact,  it  is  shown  that  the  force  used  in  putting 
the  appellee  off  the  train  was  only  so  much  as  was  necessary  to 
accomplish  that  purpose. 

The  circuit  court  charged  the  jury  upon  vindictive  damages  as 
follows:  "Vindictive  damages  are  not  allowed  unless  for  acts 
accompanied  with  maliciousness  brought  home  to  the  intent  of 
the  company.  If  the  expulsion  be  committed  with  wilful  vio- 
lence or  wrong  on  the  part  of  the  conductor  as  to  the  manner  of 
putting  off  the  train  and  in  discharge  of  his  duties,  then  ex- 
emplary damages  may  be  given."  Now,  where  is  there  any 
"maliciousness"  shown  by  the  evidence  which  was  "brought 
home  to  the  intent  of  the  company?"  None  such  is  shown,  and, 
this  being  the  case,  the  verdict  was  contrary  to  the  charge  of  the 
court. 

The  twelfth  charge  requested  by  defendant  was  as  follows ; 
"  It  is  not  necessary  for  a  party  who  desires  to  test  the  right  of  a 
railroad  company  to  eject  him  from  its  cars  to  do  more  than  to 
express  his  dissent  to  such  ejection,  and,  if  such  passenger  resist 
the  efforts  to  eject  him,  and  receive  personal  injury  occasioned 
by  such  resistance,  and  no  more  force  was  used  by  the  agent  of 
the  company  in  expelling  such  passenger  than  was  necessary  to 
accomplish  such  expulsion,  the  passenger  cannot  recover  against 
such  railroad  company  for  such  injuries  so  received."  This  charge 
was  given  as  requested,  and  we  think  the  charge  was  proper ;  and. 
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this  being  the  case,  how  did  the  jury  arrive  at  their  conclusion, 
and  award  the  plaintiff  $5,000  damages?  The  testimony  shows 
that  the  personal  injuries  received  by  the  plaintiff  in  consequence 
of  such  expulsion  were  but  slight,  and  it  tends  strongly  to  show 
that  such  injuries  so  received  by  the  plaintiff  were  inflicted  in  con- 
sequence of  his  resistance  to  the  officers  of  the  company,  and  in 
finding  as  they  did  the  jury  found  contrary  to  the  charge  of  the 
court.  The  court  refused  to  set  aside  the  verdict.  This  was  error. 
Reversed. 

BeKVlBtlon* — SvIBoleiLoy  of  KoHoi. — Where  a   regulation   ofthe  companj  re< 

quires  the  pa_yment  of  an  extra  charge  for  the  privilege  of  travelling  In  certain 
cars  and  bv  statute  it  is  required  that  "every  railroad  corporation  must  have 
printed  and  conspicuously  posted  on  the  inside  of  its  paGsencer  cars  its  rules  and 
regulations  regarding  fare  and  conduct  of  its  passengers,  the  existence  of  a 
regulation  requiring  the  collection  of  an  extra  charge  is  sufficiently  shown  if  the 
plaintiff  testifies  that  the  conductor  pointed  out  to  him  the  regulations  of  the 
company  poEled  up  in  the  car,  and  that  the  conductor  explained  to  him  that  he 
was  required  by  the  regulations  to  collect  from  passengers  riding  in  that  car,  an 
extra  charge.  If  the  plaintiff  was  rightfully  ejected  from  the  car  for  failing  to 
pay  the  extra  charge,  the  fact  that  tlie  conductor  had  collected  plaintifiTs  ticket 
and  did  not  return  it  10  him  does  not  confer  upon  him  any  right  to  sue  the  com- 
panj-  for  wrongful  ejection  from  the  train.  Wright  v.  Calif<mtia  Cent.  R.  Co. 
(Cal,).  20  Pac.  Rep.  740. 


Chicago  and  Grand  Trunk  R.  Co. 

iMickiffan  Svfreme  Court,  November  I.  ISSS.) 

FaaMDcen — FreUM  Tralni — B«BTilationi — Fmnlt. — A  rule  that  the  con- 
ductors of  freight  trains  shall  not  allow  any  persons  to  travel  thereon  as  passen- 
gers without  the  written  order  of  the  superintendent  is  reasonable,  and  the  conductor 
may  refuse  to  receive,  or  eject  any  person  holding  a  ticket  which  entitles  him 
only  to  travel  upon  p.isscnjjer  trains. 

B«m* — FleMlng — Varianoa, — Where  the  cause  of  action  stated  in  the  complaint 
Is  that  the  conductor  of  a  freight  train  wrongfully  expelled  the  plaintiff  therefrom 
and  the  evidence  showif  that  Ihe  plaintiff  had  no  right  to  travel  upon  the  train 
without  a  permit  bv  the  superintendent  of  the  line  and  that  (he  ticket  agent  who 
sold  the  plaintilT  his  ticket  promised  to  obtain  such  permit  but  failed  to  do  so,  the 
variance  is  fatal  to  the  plalnUITs  right  to  recover. 

Error  to  Circuit  Court,  Genesee  County. 

Action  by  James  B.  Thomas  against  the  Chicago  &  Grand 
Trunk  R.  Co.  to  recover  damages  for  the  wrongful  expulsion  of 
plaintiff  from  one  of  the  defendant  company's  trains.  The  defend- 
ant brings  error  to  review  a  judgment  for  the  plaintiff. 
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Geer  &  IVi/liatns  {£.  IV.  Meddaugh,  of  counsel)  for  appellant. 

Long,  J, — This  action  was  brought  in  the  Genesee  circuit 
court  by  plaintiff  to  recover  damages  claimed  to  have  been  sus- 
tained by  him  in  being  put  off  defendant's  freight 
train,  just  east  of  the  city  of  Flint,  on  the  3d  day  of  Btattment 
September,  1887.  On  the  trial,  the  plaintiff  recovered  of  ou*. 
judgment  for  $ioo.  Defendant  brings  error.  Plain- 
tiff's claim  in  his  declaration  is  that  on  September  3,  1887,  about 
half  past  ten  o'clock  in  the  forenoon,  he  purchased,  from  the 
authorized  agent  of  said  defendant  at  Flint,  and  paid  the  price 
demanded  therefor,  a  ticket  called  a  "Weeks-End"  return  ticket, 
which,  by  its  terms,  entitled  him  to  ride  upon  any  train  he  might 
elect,  running  from  Flint  to  Port  Huron  upon  said  road  on  said 
day,  on  which  ticket  is  endorsed,  with  a  mark  calling  special  at- 
tention thereto,  "Good  going  on  any  train  Saturday,"  said  day 
being  Saturday,  as  aforesaid:  and  said  plaintiff  was  directed  by 
said  ticket  agent  of  said  company  to  get  aboard  a  train  which 
would  be  at  said  station  at  Flint  in  about  10  minutes,  and  going, 
as  said  plaintiff  was  informed  by  said  agent,  to  the  city  of  Port 
Huron,  as  aforesaid.  That  said  plaintiff  got  aboard  of  said  train 
and  sat  down.  When  about  a  miie  and  one  half  or  two  miles 
from  said  station  at  Flint,  the  conductor  of  said  train  asked  plain- 
tiff for  his  fare,  and  was  tendered  plaintiff's  said  ticket.  The 
conductor  then  demanded  a  permit  from  plaintiff,  and  was  in- 
formed that  he  had  none,  and  that  he  needed  none,  as  his  ticket 
gave  him  especial  permission  to  ride  on  all  trains  running  from 
Flint  to  Port  Huron  on  that  day.  That  the  conductor  then 
became  abusive,  and,  checking  the  speed  of  the  train,  he  wrong- 
fully, unlawfully  and  uproariously  ordered  plaintiff  off  said  train. 
Plaintiff  refused  to  get  off,  and  became  greatly  excited,  fearing  a 
conflict  with  said  conductor  and  the  train  men,  employes  of  said 
railway  company,  and  thereupon  said  conductor  wrongfully, 
unlawfully,  outrageously,  and  blasphemously  ordered  plaintiff  to 
get  off  said  train  immediately,  while  it  was  still  in  motion;  and 
said  plaintiff  was  finally  compelled  to  get  off  said  train  while  it 
was  still  in  motion,  doing  50  only  to  avoid  a  conflict  with  the 
conductor  and  other  employes  of  said  company  ;  and  said  plain- 
tiff, being  sick  and  unable  to  walk,  was  compelled,  on  account  of 
his  unlawful  expulsion  from  said  train,  to  carry  his  baggage  back 
to  said  city  of  Flint;  and  that  plaintiff  was  greatly  injured  in 
his  mind,  his  body,  and  his  general  health  by  said  wrongful  ex- 
pulsion, etc. 

Plaintiff  testified  on  his  own  behalf  upon  the  trial,  and  his 
claim  there  made  was  that  on  September  3,  1887,  he  went  to  the 
ticket  office  of  defendant  in  the  city  of  Flint,  and  enquired  if 
there  was  a  train  going  to  Port  Huron  before  7:55  on  that  even- 
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ing.  Being  advised  by  the  station  agent  that  there  was,  he  caiied 
(or  and  purchased  a  weeks-end  return  ticket  to  Port  Huron.  That 
this  was  on  Saturday.  After  purchasing  and  paying  for  said 
ticket,  the  station  agent  then  said  to  him  :  "All  I  have  to  do  is 
to  give  the  conductor  of  this  freight  train  a  permit,  and  make 
her  a  passenger  train.  I  am  going  to  give  the  conductor  a  per- 
mit." Plaintiff  testified  further  that  he  then  ieft  the  depot,  went 
outside,  and  waited  about  three-quarters  of  an  hour,  when  the 
train  came  along.  That  another  commercial  travelling  man  was 
with  him.  That  they  then  saw  the  conductor,  boarded  the  train, 
left  their  baggage,  went  out  for  a  lunch,  and,  on  their  return,  the 
conductor,  standing  on  the  back  of  the  car,  beckoned  them  to 
hurry  up.  That  they  then  got  into  the  car,  and  the  train  started. 
After  the  train  had  got  under  way,  the  conductor  came  and  de- 
manded their  tickets,  which  were  given  him,  and  he  then  asked 
for  the  permits.  They  then  told  the  conductor  the  station  agent 
said  he  would  give  the  conductor  permits  for  them  to  ride  on 
this  train.  The  conductor  said  they  could  not  ride.  Plaintiff 
then  testified  :  "  I  told  him  I  would  ride  with  him.  I  had  bought 
that  ticket,  and  paid  for  it,  and  was  going  to  Port  Huron.  The 
conductor  said  we  could  not  ride,  checked  the  train  down,  and 
ordered  us  ofi.  We  got  off  about  one-half  mile  from  the  depot." 
Upon  his  cross-examination,  the  plaintiff  was  asked:  "  Questwa. 
Why  didn't  you  ask  the  conductor  if  the  agent  had  given  him  a 
permit?  Answer.  Because  it  was  not  my  place  to.  Q.  Didn't 
you  want  to  know?  A-  I  bought  my  ticket  from  the  official  of 
the  road,  from  the  agent,  and  he  told  me — I  had  a  right  to  rely 
upon  what  the  agent  told  me — that  the  ticket  was  a  firet-class 
ticket  on  that  train ;  that  I  could  ride  on  that  train.  The  agent 
told  me  he  would  give  the  conductor  a  permit,  I  told  the  con- 
ductor what  the  agent  told  me  about  giving  him  a  permit.  The 
conductor  told  me  he  could  not  carry  me  if  I  didn't  have  a  per- 
mit. He  told  me  I  would  have  to  get  off  that  train.  Q.  Did  he 
not  tell  you,  according  to  the  rules  and  regulations  of  the  com- 
pany, no  man  could  ride  on  these  through  freights  without  a 
permit?  A.  Yes,  sir."  It  further  appeared  from  the  plaintiff's 
testimony  that  after  being  put  off  this  time,  and  returning  to  the 
depot,  he  saw  the  operator,  who  told  him  another  through  freight 
would  be  along  in  a  few  minutes,  when  a  permit  would  begot 
for  him,  and  he  could  ride  upon  that  to  Port  Huron.  Plaintiff 
refused  this  offer,  and  demanded  that  he  be  given  a  permit,  and 
put  on  a  yard-engine  standing  there,  and  carried  over  the  road 
till  the  train  from  which  he  had  been  ejected  was  overtaken,  and 
then  put  aboard  that  train,  and  permitted  to  ride  to  Port 
Huron. 

It  will  be  seen  the  claim  made  in  the  declaration  is  that  the 
conductor  wrongfully  and  unlawfully  ejected  him  from  the  train 
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Upon  which  he  lawfully  might  ride,  for  the  reason  that  he  had  a 
ticket  good  on  any  train ;  charging  the  defendant  with  the  mis- 
conduct of  the  conductor  in  unlawfully  ejecting  him  while  he  was 
in  possession  of  a  ticket  which  entitled  him  to  ride  on  that  train. 
His  declaration  is  formed  upon  the  theory  that  his  ticket  entitled 
him  to  ride  on  the  through  freight  train  without  a 
permit,  and  that  the  conductor  wrongfully  compelled  Eult 
him  to  get  off.  The  ticket  was  produced  on  trial,  nqsirinf 
and  read  as  follows:  "Chicago  &  Grand  Trunk  Rail-  psmit  to 
way.  Weeks-End  Excursion  Ticket,  Mr.  J.  B.  Thom-  tniTel  on 
as.  From  Port  Huron  to  Flint.  Only  for  one  freight 
continuous  trip  each  way,  and  is  not  transferable,  tnin. 
Good  going  on  any  train  Saturday,  September  3,  1887, 
and  return  not  later  than  Monday,  September  5,  1887.  It 
will  not  be  good  to  return  on  date  of  issiie.  This  ticket  will 
not  be  good  for  return  passage  unless  presented  by  the  pefson 
whose  signature  appears  below,  and  unless  the  purchaser's  signa- 
ture  is  reproduced  in  the  presence  of  the  conductor  in  space  pro- 
vided on  back  hereof.  No  stop-over  allowed.  W.  J,  SPICER, 
General  Manager.  I  fully  understand  and  agree  to  the  above 
contract.  [Signed]  J.  B.  THOMAS.  Form  C — X — 20.  Chicago 
&  Grand  Trunk  Railway.  Weeks-End  Excursion  Ticket.  From 
Flint  to  Port  Huron,  on  conditions  named  in  the  contract.  Not 
good  if  detached.  Form  C — X — 20."  It  appeared  upon  the 
trial  that  the  defendant  company  had  adopted  a  rule.  No.  167, 
which  was  in  force  on  September  3,  1887,  and  which  reads  as 
follows:  "  No  conductor  in  charge  of  a  freight  train  shall  receive 
or  take  a  fare  from  any  person  travelling  on  his  train,  nor  shall 
he  allow  any  person  to  travel  as  a  passenger  without  the  written 
order  of  the  superintendent  or  assistant  superintendent  in  charge 
of  the  district,  except  such  way  freight  trains  as  are  printed  in 
time  tables."  The  train  from  which  plaintilT  was  put  off  was 
No.  27,  and  a  through  freight.  It  was  not  on  the  published  time- 
table. It  was  not  a  train  that  carried  passengers  without  a  per- 
mit, such  as  is  provided  for  in  the  above  rule.  These  facts  were 
known  to  the  conductor  at  the  time  he  put  plaintiff  off  the  train. 
This  ticket  did  not  entitle  the  plaintiff  to  ride  on  the  train  in 
question.  It  was  not  a  way  freight,  and  was  not  printed  in  the 
timetables  as  a  train  upon  which  passengers  would  be  carried. 
The  rule  adopted  by  the  company  was  a  reasonable  one,  and 
within  their  power  to  prescribe. 

The  ticket  held  by  plaintiff  only  entitled  him  to  ride  upon  pas- 
senger trains.  The  words  in  the  ticket,  "  Good  going  on  any 
train  Saturday,  September  3,  1887,"  had  reference  to  trains  used 
in  the  carriage  of  passengers,  and  the  permission  to  ride  on  a 
through  freight  could  only  be  granted  by  the  superintendent  or 
assistant  superintendent  in  charge  of  the  district.     This  permis- 
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sion  the  plaintiff  did  not  hold,  and  it  is  not  pretended  that  any 
such  permit  was  given.  The  defendant  company  had  the  right  to 
prohibit  passengers  from  riding  on  freight  trains,  or  to  prescribe 
the  conditions  on  which  they  might  so  ride,  Burlington  &  M,  R. 
R,  Co.  V.  Rose,  8  N.  W,  Rep,  433,  It  was  the  duty  of  the  con- 
ductor to  cause  a  passenger  to  leave  the  train  if  he  was  attempt- 
ing to  ride  without  having  obtained  the  permission  of  the  super- 
intendent or  assistant  superintendent  in  charge  of  the  district, 
and  the  conductor  is  not  to  be  governed  in  his  action  by  any 
arrangement  the  passenger  claims  to  have  made  with  the  ticket 
agent,  under  the  circumstances  here  shown.  The  defendant  was 
not  bound  by  any  law,  statutory  or  otherwise,  to  carry  passengers 
on  its  trains  for  the  transportation  of  freight.  The  plaintiff's 
right  to  ride  upon  the  train  in  question  could  only  be  acquired  by 
complying  with  rule  167.  No  pretence  is  made  that  he  has  done 
so,  and  the  fact  that  the  station  agent  of  defendant  promised 
to  give  the  conductor  the  permit  does  not  aid  the  cause  set  out  in 
his  declaration.  Marquette,  H.  &  O.  R.  Co.,  v.  Railroad  Co.,  37  Mich. 
343;  Marshall  I/.  St.  Louis,  K.C.&N.R.  Co.,  78  Mo.  616;  Indian- 
apolis &  St.  L.  R.  Co.  V.  Kennedy,  3  Am.  &  Eng.  R.  R.  Cas.  467. 
The  cause  of  action  set  out  in  the  declaration,  however,  is  not 
the  cause  of  action   upon  which   plaintiff  prevailed  at  the  trial. 

The  declaration  was  framed  upon  the  theory  that  he 
pleading-  had  a  right  to  ride  upon  a  through  freight  train  with- 
Tarlaaoe.        out  a  permit,  and  he  bases  his  right  to  recover  on  the 

assumption  that  the  conductor  wrongfully  expelled 
him.  The  claim  made  upon  the  trial  was  that  the  ticket  agent 
agreed,  when  he  sold  him  the  ticket,  that  he  would  give  the  con- 
ductor a  permit  for  him  to  ride  upon  that  train,  and  that  the  sta- 
tion agent  directed  him  to  take  that  train,  and  that  he  did  take  it 
because  of  the  direction  so  given  by  the  station  agent.  The  sta- 
tion agent  positively  denies  giving  any  such  direction,  but  says  he 
sold  him  the  ticket,  and  told  him  he  would  try  and  get  him  a  per- 
mit to  ride  on  that  train,  and  he  must  come  to  the  station  and  get 
it  before  the  train  left.  That  he  had  to  telegraph  to  Battle 
Creek,  to  the  assistant  superintendent,  for  it.  No  claim  is  made 
by  plaintiff  that  he  did  call  upon  the  station  agent  after  purchas- 
ing his  ticket  to  get  the  permit,  but  he  claims  that  he  relied  upon 
the  agent  giving  such  permit  to  the  conductor.  The  court,  upon 
this  testimony,  charged  the  jury  that  "  that  ticket  produced  in 
evidence  is  a  ticket  for  a  transit  on  a  passenger  train,  and 
under  this  ticket  alone  the  plaintiff  would  have  no  right  to  travel 
on  a  freight  train.  It  could  only  be  used  by  the  direction  and 
permission  of  the  railway  company,  given  by  Mr.  Dowker,  its 
agent,  and  a  special  contract  to  do  so,  i^reed  to  by  both  parties. 
I  further  charge  you  that  the  burden  of  proof  is  on  the  plaintiff 
to  satisfy  you,  by  a  preponderance  of  evidence,  that  the  agent 
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directed  him  to  take  that  train,  and  to  use  this  ticket  thereon ; 
and,  if  you  are  so  satisfied,  you  will  find  for  the  plaintiff."  The 
case  was  submitted  to  the  jury  upon  this  theory,  and  upon  no 
other.  This  was  not  the  claim  made  by  the  declaration.  It  is 
well  settled  that  one  cannot  sue  for  the  breach  of  one  duty,  and  re- 
cover for  the  breach  of  another.  Plaintiff  alleges  in  his  declaration 
that  the  ticket  agent  toid  him  to  get  aboard  the  freight  train,  but 
makes  no  claim  that  such  direction  was  not  correct  and  proper, 
but,  on  the  contrary,  asserts  that  it  was,  and  that  no  one  was  in 
fault  but  the  conductor.  On  the  trial  the  case  was  submitted  to 
the  jury  on  the  theory  that  the  agent  did  misdirect  him,  and 
sold  him  the  ticket  with  the  agreement  that  he  could 
ride  on  that  train  with  the  ticket  then  purchased.  In  the 
declaration  the  allegation  is  that  the  conductor  was  in  fault. 
On  the  trial  the  claim  is  made  that  the  station  agent  was  in  fault. 
This  was  a  fatal  variance,  and  the  plaintiff  had  no  right  to  recover. 

Defendant's  counsel  requested  the  court  to  charge  the  jury  in 
his  fourth  request  that  "the  conductor  on  the  train  in  question 
had  the  right  to  require  the  plaintiff  to  procure  and  produce,  when 
requested,  a  permit  from  the  proper  officer  of  the  defendant  com- 
pany, entitling  him  to  a  passage  on  said  train,  and,  upon  plaintiff's 
failing  and  refusing  to  procure  and  produce  the  same  when 
requested  to  do  so  \)y  the  conductor  in  charge  of  said  train,  said 
conductor  had  the  right  to  insist  that  the  plaintiff  should  get  off 
from  said  train,  and  for  which  expulsion  from  said  train  the 
defendant  in  this  cause  is  not  liable."  This  request  was  a  proper 
one,  and,  under  the  circumstances  here  stated,  should  have  been 
given  by  the  court.  The  claim  set  out  in  the  declaration  had  not 
been  substantiated  by  the  proofs;  and  the  conductor,  as  found 
and  as  charged  by  the  court,  was  in  no  fault.  The  ticket  itself 
did  not  entitle  plaintiff  to  be  carried  there.  No  permit  was  pro- 
duced, and  plaintiff  was  properly  expelled  from  the  train.  If  he 
had  a  cause  of  action  against  the  company  for  a  breach  of  con- 
tract in  the  purchase  of  his  ticket,  made  with  the  station  agent,  he 
should  have  so  stated  in  his  case  in  his  declaration.  Not  having 
so  stated  it,  he  was  not  entitled  to  recover  under  this  declaration. 

The  judgment  of  the  court  below  must  be  reversed,  with  costs, 
and  a  new  trial  ordered.     The  other  justices  concurred. 
37  A.  &  E.  R.  R.  Cas.— 8, 
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Georgia  R.  Co. 

{Georgia  Sufrrme  Court,  Daember  S,  1888.) 

FftiMOgen — DlMrderly  Ooudnct — Ezpnlilon.— With  or  without  a  ticket,  ■  pat- 
senger  has  no  right  to  remain  on  a  train  and  be  carried  when  he  is  diHjrderlj.  or 
uses  any  obacene,  profane  or  lulgar  language. 

Sun* — UftbUlty  of  Compuiy  for  Injmlu. — If  a  disorderlj  passengcrdefieBihe 
conductor,  drang  a  pistol  and  thereby  induces  the  conductor  to  arm  in  order  to 
expel  him  from  the  train,  and  if  after  expulsion  he  still  urcs  grossly  obscene  «nt 
profane  language,  reeking  with  insult,  on  which  a  mutual  combat  with  pistoU  en- 
sues, the  railroad  company  is  not  liable  for  the  consequences,  though  the  expelled 
passenger  be  wounded  in  the  conflict,  even  il  the  conductor,  excited  by  d«nger 
and  irritated  by  Insult,  be  not  fully  excusable  for  the  shooting,  ll  is  unjutt  to  a 
master  wrongfully  to  unfit  his  servant  for  exercising  the  care  and  prudence  which 
are  essential  in  guarding  the  master'^  interest  and  performing  the  servant's  duty. 

Error  from  Superior  Court,  Warren  County. 

Action  to  recover  damages. 

Thos.  E.  Walson,  Jas.  S.  Battle,  J.  S.  Gross  and  /.  W.  Hicksan 
for  plaintiff  in  error. 

J.  B.  Cumming,  W.  M.  &  M.  P.  Reese  and  James  Whitluad 
for  defendant  in  error. 

Bleckley,  C.  J. — The  plaintiff  sued  upon  two  causes  of  action : 
(l)  Expulsion  from  the  cars;  and  (3)  the  shooting  of  him  by  the 
conductor.  There  have  been  two  trials.  In  the  first  he  obtained 
avcrdict  of  $1,500;  in  the  second  for  $2,250.  The  presiding  judge, 
on  each  occasion,  set  aside  the  verdict,  at  the  instance  of  the  de- 
fendant, and  granted  a  new  trial.  The  second  grant  of  a  new  trial 
is  what  we  are  now  called  upon  to  review. 

I.  The  code,  §  4586^,  declares  that  "  when  a  passenger  is  guilty 
of  disorderly  conduct,  or  uses  any  obscene,  profane  or  vulgar  lan- 
guage, .  .  ,  upon  any  passenger  train,  the  con- 
XxpnMon of  ductor  of  such  train  may  stop  his  train  at  the  place 
dl«0TdeTl7  where  such  offense  is  committed,  or  at  the  next  stop- 
puMngBT.  ping  place  of  such  train,  and  eject  such  passenger  from 
the  train,  using  only  such  force  as  may  be  necessary 
to  accomplish  such  removal;  and  the  .conductors  may  command 
the  assistance  of  the  employes  of  the  company  and  of  the  passen- 
gers on  such  train  to  assist  in  such  removal."  The  plaintiff,  with 
several  drinks  in  his  bosom  and  a  pistol  in  his  possession,  got  upon 
a  passenger  train,  and  the  first  thing  he  did  on  reaching  the  plat- 
form was  to  use  profane  language.  The  conductor,  being  near  by. 
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and  hearing  him,  approached,  and  either  took  him  by  the  collar, 
or  touched  him  by  the  shoulder,  and  admonished  him  not  to  swear. 
They  had  some  conversation,  and  the  plaintiff,  with  the  conductor's 
assent,  went  into  a  car,  and  took  a  seat.  While  there,  the  con- 
ductor coming  in  for  the  purpose  of  collecting  fare  or  taking  up 
tickets,  the  conversation  between  them  was  renewed,  in  which  the 
plaintiff  again  cursed  and  used  oljscene  language.  According  to 
the  weight  of  the  testimony  (and  to  anyone  not  under  the  sway 
of  interest  or  the  spell  of  eloquence  it  is  plain  what  the  truth  of 
the  case  is),  he  was  profane,  obscene  and  disorderly,  and  up. on  the 
conductor  trying  to  put  him  off  the  train,  he  drew  a  pistol-  He 
had  already  said  that  if  the  conductor  attempted  to  put  h'm  off 
they  would  see  which  one  "hit  the  ditch"  first.  The  conductor 
retired,  borrowed  a  pistol  from  a  passenger  (a  sheriff  on  board 
who  had  a  prisoner  in  custody)  and  then  came  up  and  presented 
his  pistol,  forced  the  plaintiff  to  lower  his  hand,  and  backed  him 
off  the  train.  When  the  plaintiff  reached  the  ground,  the  conduc- 
tor shook  his  pistol  in  his  face  and  told  him  that  if  he  got  on  the 
train  any  more  he  would  get  hurt.  If  nothing  else  had  occurred 
there  would  have  been  no  shooting.  The  conductor,  up  to  this 
point,  was  unquestionably  justifiable  in  what  he  did.  But  the 
plaintiff,  after  being  expelled  from  the  train,  and  being  thus 
admonished  by  the  conductor,  replied  with  grossly  vituperative 
obscenity  and  profanity.  His  expression,  as  he  repeats  it  himself, 
in  the  evidence,  is  too  foul  and  repulsive  to  be  reproduced  in  this 
opinion.  The  moment  he  gave  this  filthy  insult  the  conductor 
shot  at  him,  hitting  him  on  the  shoulder,  and  about  the  same 
time  the  plaintiff  shot  at  the  conductor,  and  they  exchanged  five 
shots,  the  conductor  hitting  three  times,  and  not  being  hit  at  all. 
According  to  the  plaintiff  s  witness,  Hill,  after  the  shooting  was 
over  the  plaintiff  walked  up,  and  said  to  the  conductor  if  he  got 
off  the  train  he  would  whip  him.  The  conductor  went  back 
in  the  car  to  get  another  pistol,  and  while  he  was  endeavoring  to 
do  so  someone  pulled  the  bell  rope  and  the  train  moved  off. 
The  plaintiff,  however,  as  it  moved  off,  attempted  to  board  it 
again,  and  his  witness,  Hill,  pushed  him  off,  tolling  him  that  if  he 
got  on  the  conductor  would  kill  him.  The  last  seen  of  him  was 
by  a  passenger,  as  the  train  moved  away,  standing  upon  the  track 
waving  his  pistol.  There  can  be  no  doubt  that  his  use  of  profane 
and  obscene  language  and  his  disorderly  conduct  generally,  war- 
ranted the  conductor  in  expelling  him  from  the  train.  He  cer- 
tainly had  no  cause  of  action  for  that. 

2,  Did  he  have  a  cause  of  action  for  the  shooting?  But  for  his 
fault  the  conductor  would  not  have  been  brought  into  a  state  of 
excitement  from  danger  and  insult,  which  unfitted  him  for  dis- 
charging his  proper  duties,  either  to  the  company  or  to  the 
passenger.   Whether  the  conductor  was  more  or  less  in  fault  than 
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the  plaintiff  was  in  the  shooting,  certainly  the  plaintiff  was  more 
in  fault  than  the  company;  because  the  plaintiff  was  there  upon 

the  ground,  stirring  up  excitement  and  bringing  on 
NaMtdty  of  danger  both  to  the  conductor  and  himself.  He  unfit- 
Bnning.  ted  the  conductor  for  exercising  the  care  and  prudence 

that  were  essential  to  guarding  the  interest  of  the  com- 
pany, and  essential  to  performing  in  a  proper  manner  his  duty  to 
the  company  or  to  the  plaintiff.  The  plaintiff  spoiled  the  instni- 
ment.  and  then  sued  the  manager  because  the  performer  did  not 
make  good  music.  It  was  the  plaintiff's  fault  that  the  conductor 
was  out  of  tune;  and  though  the  conductor  might  not  be  alto- 
gether excusable  for  the  shooting  (according  to  his  own  evidence 
however,  he  was  excusable),  the  company  was  in  no  fault  for  it, 
and  it  would  be  unjust  for  the  plaintiff  to  recover  of  the  company, 
when  he  boarded  its  train,  violating  the  law  (as  we  can  well  infer), 
by  carrying  upon  his  person  a  concealed  weapon,  violating  the  law 
again  by  swearing  and  using  obscene  language,  violating  the  law 
again  by  committing  an  assault  upon  the  conductor  with  a  pistol, 
drawing  the  pistol  and  presenting  it  at  him  and  violating  the  law 
by  general  disorder  and  misconduct  throughout  the  transaction,  up 
to  the  moment  he  was  shot.  We  think  the  court  below  was  well 
warranted  in  granting  the  second  new  trial.  While  a  second  ver- 
dict is  a  sacred  thing,  it  is  less  sacred  than  the  law  and  the  sub- 
stantial justice  of  the  case.  These  required  that  another  new  trial 
should  be  granted. 
Judgment  affirmed. 

Expulsion  of  DliordWIy  puiauKsn. — The  conductor  of  a   passenger  train  hu 

full  authority  to  aummarilv  expel  any  passenger  guiltj'  of  disorderly  and  lawless 
behavior.  Accordingly,  where  a  drunken  passenger  on  a  train,  by  violent  &nd  in- 
decent language  frightened  his  fellow  pasaengera  and  menaced  the  conductor  » Jlh 
an  open  knife,  ai,d  finally  rang  the  bell  to  stop  (he  train,  theconduclor  was  justified 
in  ejecling  him  al  the  place  where  the  train  then  was,  and  if  he  is  run  over  and 
killed  bv  a,  later  train,  the  company  is  not  liable  for  his  death,  if  there  was  no 
fault  on 'the  part  of  those  in  charge  of  the  train  which  killed  him.  The  right  of 
the  conductor  in  such  circumstances  to  expel  the  passenger  is  not  alTecled  bv  the 
fact  that  he  was  improperlv  allowed  to  board  Ihc  train  as  a  passenger.  Louiivilk 
&  Nashville  R.  Co.  r.  Logan  >Ky.).  lo  S.  W.  Rep.  655. 

Stktutory  Antbority  (oArrait  Diiorderly  psrBOtii. — The  provision  of  the  Mas- 
sachusetts statute  (Mass.  Pub.  St..  c.  103,  4  iS)  that  railroad  police  officers  maj 
arrest  a  noisy  or  disorderly  passenger  without  a  warrant  and  remove  him  to  Ihe 
ba^age  or  other  suitable  car  and  confine  him  there  until  the  train  arrives  at  some 
station,  where  such  passenger  can  l>e  placed  in  charge  of  an  olEcer,  who  shill 
take  him  to  a  place  of  lawful  detention,  was  intended  lo  confer  additional  poinr? 
upon  the  -officers  of  the  railroad,  who  are  appointed  railroad  police  officers,  and 
does  not  take  away  the  common  law  right  of  the  railroad  corporation,  by  its  ser- 
vants and  ageniB,  to  remove  apasRcnger  who  is  noisy  and  disorderly  to  the  annoy- 
ance of  the  other  passengers.  Accordingly,  when  the  conductor  of  a  Irai" 
removed  a  passenger  from  the  car  in  which  he  was  travelling  because  he  w»» 
'   ink  and  disorderly  and  annoyed  the  other  passengers,  and  carried  him  ir  '''~ 


ba^age  car  to  his  destination  without   intending  to  arrest   him.  such   paiseagM' 
has  no  right  of  action  for  any  assault  committed  upon  him   by  the  conduetOT,  if 
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only  the  necessnrv  degrte   of  force  was  used.     Sullivan   v.  Old  Colony    R.  Co. 
<Mass.).  |8  X.  E.'Rep.  678. 
Expnlaloil  Of  IntoxlCAtad  Pautngart. — See  note,  it    Am.  &   Eng.  R.   R.  Gas. 

4JS. 


Crescent  Citv  R.  Co. 

{Louisiana   Supreme   Court,  December  S,  1888.) 

PuaMism — SleoHon  of  flick  Fenan — Dntr  of  Cajrlor. — Although  a 
carrier  of  passengers  owes  obligations  to  its  well  passengers  as  wen  a«  [u 
lho»e  who  are  sick,  and  is  bound  to  protect  the  rights  ol  both,  and  although  when 
the  condition  of  one  passenger,  from  fickneas  or  otherwise,  ie  such  as  to  be  incon- 
siiitent  with  the  safetj,  health,  or  even  reasonable  comfort  of  his  fellow-passen- 
gers, regard  for  the  rights  of  the  latter  will  authorize  the  carrier  to  terminate  ilie 
carriage  by  eucluding  him,  yet  this  right  cannot  be  exercised  arbitrarily  and  in- 
humanely, or  without  due  care  and  provision  for  the  safety  and  welt  being  of 
the  ejected  passenger. 

Suae — Abuutonmsnt  on  BtrsM. — A  passenger  stricken  with  apoplexy  while 
riding  on  a  street  car,  although  attended  with  severe  vomiting,  to  the  incon- 
venience and  great  discomfort  of  other  passengers,  cannot  be  removed  while  in 
a  speechless  and  helpless  condition,  and  laid  in  the  open  street,  on  a  bleak, 
drizzling  December  day.  and  there  abandoned,  with  no  effort  to  procure  him  at- 
tention, without  a  gross  violation  by  the  carrier  of  Its  duty  as  such,  and  liability 
fur  resulting  damage. 

fiuna — HlitAke  of  DrlTar — Apopltzr — DmnkNUifu. — The  mistake  of  the  driver 
in  supposing  that  the  passenger  was  drunk,  when  the  latter  had  ridden  a  consid- 
erable distance  without  misbehavior,  and  had  been  guilty  of  none  except  tlic 
vomiting  occasioned  by  hts  illness,  cannot  excuse  the  company. 

Bun* — Duty  o'  C»rrl«r — DegTM  of  Oare. — The  defence  admits  the  absence  of 
any  attempt  whatever  of  the  company  to  perform  its  duty  of  seeing  to  the  care 
of  the  ejected  passenger,  and  rests  upon  a  denial  of  any  such  duty  in  the  prem- 
ises. Hence  the  kind  and  degree  of  the  care  to  be  esercised  under  the  peculiar 
conditions  which  attend  the  operation  of  street  railways  in  New  Orleans  are  not 

Appeal  from  Civil  District  Court.  Parish  of  Orleans. 

Action  by  Mrs.  Catherine  Conolly  gainst  the  Crescent  City 
Railroad  Company,  to  recover  damages  for  negligently  leaving 
her  husband,  who  was  stricken  with  apoplexy,  and  ejected  from 
the  car  iti  a  helpless  condition,  to  lie  and  suffer  in  the  street. 

y.  M.  Bonner  for  appellant. 

Wilkinson  &  Armstrong  and  W.  F.  Ogdcn  for  appellee. 

FennER,  J. — On  a  Sunday  in  December,  at  about  3  o'clock  of 
the  afternoon,  Patrick  Conolly,  a  sober,  respectable  citizen  of  55 
years,  entered  a  car  of  the  defendant's  street  railway,  and  paid  his 
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fare  as  a  passenger.  Nothing  in  the  evidence  indicates  that  he 
exhibited  any  sign  of  intoxication,  or  was  guilty  of  the  slightest 
impropriety  of  behavior,  on  entering  the  car,  or  until  he  had  rid- 
den a  considerable  number  of  squares  (from  Terpsi- 
TUti.  chore. to  Third  street),  and  the  testimony  is  conclus- 

ive that,  in  point  of  fact,  he  was  perfectly  sober.  After 
passing  Third  street  he  was  suddenly  stricken  with  apoplexy,  ac- 
companied, as  the  medical  experts  prove  to  be  common,  with 
severe  vomiting.  The  car  had  numerous  passengers  to  whom  this 
vomiting  undoubtedly  occasioned  serious  discomfort  and  incon- 
venience. Some  of  them  left  the  car  on  account  of  it,  while  others 
of  those  remaining  suggested  that  he  should  leave  the  car,  and 
took  steps  to  call  the  attention  of  the  driver  to  the  necessity  of 
removing  him.  The  sick  man  had  sufficient  consciousness  and 
sense  of  propriety  left  to  observe  this,  and  he  said,  "  I  will  get 
out  myself;"  but,  in  rising  to  do  so,  he  fell  prone  upon  the  floor, 
where  he  lay  absolutely  helpless.  As  far  as  appears,  he  never 
spoke  again,  and  was  incapable  of  taking  any  care  whatever  of 
himself.  The  driver  then  came  back,  and,  with  the  assistance  of  a 
passenger,  bodily  lifted  him,  carried  him  out  of  the  car,  and  laid  him 
down  in  the  street  between  the  car  track  and  the  gutter,between  two 
and  three  feet  from  the  former.  The  evidence  isconclusive  that, 
almost  immediately  afterwards,  and  while  the  car  was  moving  off, 
he  shifted  his  position,  by  some  convulsive  movement,  so  that  his 
legs  were  across  the  rail  of  the  track.  This  is  proven  by  passen- 
gers who  saw  him  in  this  position  as  the  car  moved  away,  and  by 
others  who  came  to  him  immediately  afterwards.  The  driver, 
however,  after  thus  summarily  disposing  of  his  stricken  passenger; 
paid  no  further  attention  whatever  to  the  matter.  He  took  no 
steps  to  secure  for  him  any  relief  or  assistance.  It  is  doubtful  if 
he  made  any  report  of  the  incident  to  his  employers,  and,  if  he 
did,  it  was  not  acted  upon.  He  simply  went  his  way  in  a  serene 
confidence  that,  as  he  expresses  it,  he  had  "done  his  duty,"  and, 
although  he  passed  the  point  several  times  while  his  ejected  pas- 
senger was  still  lying  helpless  on  the  adjoining  sidewalk,  he  states 
that  he  does  not  recollect  whether  he  saw  him  or  not.  A  female 
passer  by,  observing  his  perilous  position  across  the  track,  went 
to  his  assistance,  and,  with  the  aid  of  a  gentleman,  removed  and 
laid  him  on  the  sidewalk.  Here  he  remained  for  more  than  four 
hours,  on  a  bleak,  drizzling  December  day,  in  the  open  street, 
without  aid  or  relief  in  his  terrible  condition.  At  last  the  police 
authorities  came  to  his  assistance,  and  he  was  conveyed  to  the 
Charity  Hospital,  where  he  died  on  the  following  morning. 

It  should  need  no  parade  of  learned  authorities  to  maintain  the 
proposition  that  a  common  carrier  cannot  treat  an  unfortunate 
passenger,  stricken  with  apoplexy  while  under  its  charge,  in 
the  manner  above  indicated,  without  a   breach  of  the  plainest 
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obligations  of  its  contract  of  carri^e.  If  there  were  any  prece- 
dent to  the  contrary,  humanity  would  revolt  at  it,  and  it  would 
be  one  "  more  honored  in  the  breach  than  the  observance."  But 
there'  is  no  such  precedent,  and  those  cited  by  de- 
fendant's counsel  are  far  from  sustaining  their  position.  SiokpuMn- 
No  doubt  a  carrier  owes  obligations  to  its  well  passen-  gir-Dntyrf 
gers  as  well  as  to  sick  passengers,  and  is  bound  to  pro-  ourior. 
tect  the  rights  of  both.  When  the  condition  of  a 
sick  passenger  is  such  that  his  continued  carriage  is  inconsistent 
with  the  safety,  or  even  the  reasonable  comfort,  of  his  fellow-pas- 
sengers, regard  for  the  rights  of  the  latter  will  authorize  the  car- 
rier to  exclude  him  from  the  conveyance.  Thus  if  he  had 
cholera,  or  small-pox,  or  delirium  tremens,  or  even  if,  as  in  this 
case,  he  were  subject,  from  any  cause,  to  continuous  vomiting,  ut- 
terly inconsistent  with  the  comfort  of  other  passengers  in  a  street 
car,  the  right  of  the  carrier,  in  protection  of  the  latter's  privileges 
to  exclude  him  would  undoubtedly  arise.  Such  is  the  reasonable 
doctrine  of  the  cases  cited.  Lemont  v.  Washington  &  G.  R.  Co., 
47  Am.  Rep.  238  ;  Vinton  7/.  Middlesex  R.Co.,  II  Allen  (Mass.) 
304:  Murphy  v.  Union  R.  Co.,  1 18  Mass.  228 ;  Atchison,  T.  &S. 
F.  R.  Co.  V.  Weber,  ^i  Kan.  543  ;  New  Orleans  &  G.  N.  R.  Co. 
V.  Statham,  42  Miss.  607. 

But  none  of  these  cases  hold  that  this  right  of  exclusion  may 
be  exercised  arbitrarily  and  inhumanely,  or  without  due  care  and 
provision  for  the  safety  and  well  being  of  the  ejected 
passenger.     On  the   contrary,  the  duty  of  exercising   ?rorUian  tor 
such    care    and    provision    is    universally    recognized,    atrtuid 
Thus,  in  the  Kansas  case  above  quoted,  the  court  said:   Mtsty  of 
"  Under  these  facts,  the  propriety  of  his  removal  can-   pomnger 
not  be  doubted.     The  duty  of  the  railroad  company, 
however,  with  respect  to  Weber,  did  not  end  with  his  removal 
from  the   train.     He  was  unconscious,  and  unable  to  take  care  of 
himself.      The  company  could  not  leave  him  on  the  platform 
helpless,  exposed,  and  without    care  or  attention.      It  was   its 
duty  to  exiercise  reasonable  care  and  diligence  to  make  temporary 
provision  for  his  protection  and  comfort."     This  was  a  case  of  in- 
toxication.    And  in  the  case  most  relied  on  (Lemont  v.  Railroad 
Co.)  the  supreme  court  of  the  District  of  Columbia,  after  recog- 
nizing the  right  of  removal,  is  careful  to  add  i     "  Of  course,  for  an 
abuse  of  this  discretion,  or  for  any  oppression  in  its  exercise,  the 
company  would  be  responsible."     In  another  case  the  court,  while 
conceding  the  right  of  ejection,  said:  "  It  does  not  follow  that  the 
right  may  be  exercised  in  such  manner,  under  such  circumstances, 
or  against  a  person  in  such  mental  or  physical  condition,  as  that 
death  or  serious  bodily  harm  will  necessarily,  or  even  probably,  re- 
sult from  putting  him  off."     Louisville,  C,  &  L.  R.  Co.  7'.  Sullivan 
(Ky.),  16  Am.  &  Eng.  R.  R.  Cas.  390.     See  also  Hall  v.  South 
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Carolina  R.  Co.  (S.,C.),  5  S.  E.  Rep.  623  (March  1888);  Lovett  v. 
Salem  &  S.  D.  R.  Co.. 9  Allen  (Mass.),  557;  Hi^ins  f.Wateroliet 
T.  R.Co.,  46N.  Y.  23. 

We  conclude,  therefore,  that  the  conduct  of  the  defendant's 

agent  in  turning  out  this  helpless  and  speechless  sick  passenger 

_  into  the  roadway  of  the  street,  and  there  leaving  him 

flnimiHd   ■      °"  '"^  inclement  day,  without  the  slightest  attempt,  at 

ppMM  j^^  moment  or  afterwards,  to  have  him  taken  care  of, 
was  a  gross  violation  of  its  duty.  Ihe  company 
attempts  to  shield  its  agent  on  two  special  grounds,  viz  : 

1.  That  he  supposed,  and  appearances  justified  him  in  suppos- 
ing, that  Conolly  was  drunk.  Even  if  his  illness  had  been  the 
result  of  drinking,  yet  he  had  ridden  a  considerable  distance  with- 
out misbehavior,  and  was  never  guilty  of  any,  except  in  the  sud- 
den excess  of  vomiting,  bringing  about  a  condition  of  complete 
helplessness.  In  such  case,  the  duty  of  the  company  to  see  to  his 
being  taken  careof,  after  ejection  would  have  arisen, and  would  have 
been  abridged  by  no  fault  on  his  part.because,  until  his  sickness,  he 
had  been  in  fit  condition  to  take  passage,  and  had  committed  no 
voluntary  misbehavior.  Moreover,  it  is  admitted  that  Conolly 
was  not  under  the  influence  of  liquor,  and  the  assumption  that  he 
was  so  was  a  rash  one,  under  the  circumstances,  and  the  company, 
not  Conolly,  must  suffer  for  the  mistake. 

2.  It  is  claimed  that  Conolly  had  signified  his  desire,  and  had 
attemptea  to  get  out,  and  that  the  driver  only  helped  him  to 
accomplish  his  purpose.  That  he  wished  to  get  out  while  he 
thought  he  was  able  to  do  so,  and  to  take  care  of  himself,  may  be 
true ;  but  to  suppose  that  he  desired  to  be  put  out,  and  left  in  the 
street  after  he  had  fallen  down  in  an  uttprly  helpless  condition,  is 
too  preposterous  to  merit  consideration.  We  are  not  here  con- 
cerned with  the  measure  of  the  duty  which  a  street  railway 
company,  operated  under  the  conditions  prevailing  in  the  city  of 
New  Orleans,  owes  to  a  passenger  in  such  unhappy  case,  nor  with 
the  kind  or  degree  of  care  which  it  is  bound  to  take  for  his  pro- 
tection. If  wc  were,  we  should  give  due  consideration  to  such 
conditions,  and  would  be  careful  to  adjust  the  duty  according  to 
practicability.  But  the  defence  here  rests  upon  the  entire  absence 
of  any  effort  whatever  to  perform  the  duty,  and  a  denial  that  any 
duty  arose  in  the  premises.  Such  a  defence  can  receive  no  sanc- 
tion at  our  hands. 

Nothing  remains  for  determination  .but  the  measure  of  dam- 
ages. The  cause  of  action  arose  prior  to  the  recent  amendment 
Dunu  °^   article   2315,   Rev,   Civil   Code   and   the  damages 

^°r*  recoverable   are   those  only   which    were  suffered  by 

Conolly.    The  case  was  tried  twice  before  a  jury.    The 
'*'  first  verdict  was  for  S'-Soo,  on  which  a  new  trial  was 

granted.     The  second  verdict,  from  which   the  present  appeal  is 
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taken,  was  for  $2,500.  The  evidence  indicates  that  Conolly  was 
not  entirely  deprived  of  consciousness,  but  his  faculties  were,  no, 
■doubt,  greatly  obtuned.  His  sufferings  were  severe,  and,  though 
he  must  have  suffered  in  any  event,  it  would  be  a  reproach  to 
medical  art  to  suppose  that  it  could  not  have  found  means  to 
alleviate  them  had  he  received  proper  attention.  The  medical 
testimony  indicates  that  the  attack  was  necessarily  fata!.  The 
humiliation  of  his  position  was  extreme,  and  it  is  probable  that  he 
felt  that  to  some  extent,  because  one  witness  states  that  when 
asked  if  he  was  drunk,  he  shook  his  head.  On  the  whole,  con- 
sidering ail  the  circumstances,  we  consider  that  an  award  of  $1,500 
will  do  justice. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  by  reducing  the  amount  thereof  to  $1,500,  and 
that,  as  thus  amended,  the  judgment  appealed  from  be  affirrhed; 
plaintiff  to  pay  costs  of  appeal. 

BemoTal  of  PmaHStar  8nff«rliiK  from  IntecUona  SiieftM, — ir  the  officers  in 
charge  of  the  Irain  have  reason  to  believe  that  a  passenger  is  suffering  from 
small-pon,  it  is  their  duty  to  remove  him  in  order  to  protect  ihe  other  passengers 
and  thev  are  justified  in  doing  so,  althougli  the  disease  from  which  the  passenger 
is  suffering  should  prove  to  be  of  another  kind  altogether.     But  in  removing  such 

Sassenger,  the  company  must  put  him  off  the  train  at  some  place  where  he  can 
nd  accommodations  or  where  there  is  reasonable  ground  to  believe  that  he  can 
find  accommodations.  Where  a  passenger  under  such  circamstances  is  wrong-  . 
fully  expelled,  the  measure  of  damages  is  the  money  he  has  paid  out  necesarilv  in 
eipenses,  the  value  of  the  time  he  has  lost  by  reason  of  hia  detention  and  com- 
pensation for  the  pain  and  suffering  which  he  endured  subsequent  upon  his  re- 
moval.    Paddock  v.  Atchison,  Topeka  Si  Santa  Fe  R.  Co.,  37  Fed,  Rep.  S41. 

BemOTdl  of  DSUrlotia  Puaencn. — See  Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber, 
31  Am.  &  Eng.  R.  R.  Cas.  418. 


Chicago,  St.  Louis  and  Pittsburgh  R.  Co. 


(IndiaHa  Sufrcme  Court.  April  5.  1S80.) 

UmltMloB  of  Actdnni — Penonal  InJnilM— AmMdniBiit  of  CompUlat.— The 
complaint  originally  filed  in  an  action  sought  lo  recover  for  injuries  sustained  bv 
the  plaintiff  through  being  wrongfully  expelled  from  the  defendant's  car.  An 
amended  complaint,  filed  after  the  alalutory  period  of  limitation  had  run,  counted 
upon  a  right  lo  recover  for  injuries  suffered  by  beine  expelled  from  the  train 
■with  unnecessan-  force.  Held  that  notwithstanding  the  fact  that  the  amended 
-complaint  was  filed  after  the  statutory  period,  the  plea  of  the  Btatiile  of  limita- 
llon  was  not  available. 

Puiancsr— parson  Wronsttallr  on  Train— BxpnItloii—IIuiisceasary  Fore*.— 
Where  the  plaintiff  sues  to  recover  damages  for  the  use  of  unnecessary  force  In 
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:xpelling  h!tn  from  the  train,  the  fact  that  he  was  wrongfully  upon  the  b 

..!._.. j_r __  J  .1 ^i__  _r !■ negligence  on  hiE  p 

1  for  being  intentianal  in  ii 


o  defence,  and  the  question  of  contributory  negligence  on  hiE  part  c 


Buch  a  case  evidence  that  the  ticket  agent 
from  whom  the  pi aintitT  purchased  hia  ticket,  jnfonned  him  that  the  train  upon 
which  he  was  travelling  would  stop  at  hit.  destination  is  immaterial,  as  the 
defendant's  negligence  in  entering  the  train  has  no  bearing  upon  the  case. 

Appeal  from  Circuit  Court,  Madison  County. 
The  case  is  stated  in  the  opinion. 
N.  O.  Ross  for  appellant. 
Robinson  &  Lovelt  for  appellee. 

Mitchell,  J.— Bills  sued  the  railroad  company,  and  chained 
in  his  complaint  that  he  had  sustained  grievous  injuries  to  his  per- 
son, by  being  expelled  from  one  of  the  company's  pas- 
sunta  of  senger  trains  with  unnecessarj'  force.  The  case  was 
limicationi  tried  upon  an  amended  complaint,  and  the  plaintiff  had 
-Amanded  judgment  upon  the  special  verdict  of  a  jury.  The  de- 
oompUint.  fendant  pleaded  the  statute  of  limitations,  alleging  in 
his  plea  that  by  the  originial  complaint,  which  had 
been  filed  within  two  years  from  the  date  of  the  alleged  injurj', 
the  plaintiff  sought  to  recover  for  injuries  sustained  to  his  person 
and  property  while  being  wrongfully  expelled  from  the  defend- 
ant's cars;  that  the  complaint  to  which  the  plea  was  filed  counts 
upon  a  right  to  recover  for  injuries  suffered  by  being  expelled 
from  the  train  with  unnecessary  force ;  and  that  the  amended  com- 
plaint was  not  filed  within  two  years  from  the  date  on  which  the 
cause  of  action  therein  mentioned  accrued.  The  court  committed 
no  error  in  sustaining  a  demurrer  to  the  plea.  An  amended  com- 
plaint has  relation  ordinarily  to  the  date  of  the  commencement  of 
the  action,  and  is  regarded  as  a  matter  occurring  in  the  continua- 
tion or  progress  of  the  original  cause.  Unless,  therefore,  some 
new  claim  or  title  not  previously  asserted  is  set  up  by  way  of 
amendment,  a  plea  of  the  statute  of  limitations  will  be  determined 
with  reference  to  the  date  when  the  action  was  originally  com- 
menced. School  Town  i'.  Grant,  104  Ind.  168.  Evans  v.  Ncalis, 
69  Ind.  149.  See  Sidener  v.  Galbraith,  63  Ind.  8g,  and  cases  cited. 
Conceding  the  rule  to  be  substantially  as  above  enunciated,  it  is 
contended  on  the  appellant's  behalf  that  the  answer  was  sufficient 
nevertheless,  because  the  argument  in  the  amended  complaint  sets 

claim  or  cause  of  action  not  previously  asserted.     We  do  not 

ir  in  this  view.  Both  complaints  involve  the  same  trans- 
n;  the  gravamen  or  substantial  grievance  complained  of  in 
being  the  personal  injury  suffered  by  the  plaintiff  in  being 
ed  from  the  defendant's  train.  The  original  complaint  pro- 
k1  upon  the  theory  that  the  plaintiff  sustained  an  injury  to 
erson  by  being  wrongfully  expelled  from  a  train  on  which  he 
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had  a  right  to  be.  The  amended  complaint  is  predicated  upon 
the  same  transaction  and  injury,  but  "proceeds  upon  the  theory, 
that  the  plaintiff  may  have  been  wrongfully  or  carelessly  on  the 
train,  and  that  he  was  ejected  therefrom  with  unnecessary  force, 
to  his  injury.  The  first  complaint  was  more  comprehensive  than 
the  last,  and  embraced  elements  of  damage  which  were  not  in  the 
amended  complaint;  but  the  last  embraced  nothing  that  was  not 
covered  by  the  first. 

It  is  next  contended  that  the  court  erred  in  rendering  judgment 
in  favor  of  the  plaintifT  below  on  a  special  verdict  returned  by  the 
jur>'.     This  contention  rests  upon  the  proposition  that 
it  is  neither  directly  nor  inferentially  found  that  the   Oontribatory 
plaintiff  was  without  contributory  fault  on  his  part,   negiigenoe- 
The  doctrine  of  contributory  negligence  is  not  relevant   Ho  d«I«iita 
to  a  case  like  the  present,  and  parties  must  be  con-  to  Mtion- 
sistent  with  the  theory  on  which  their  case  proceeds,   Uw  of  bxcm- 
let  the  consequences  fall  where  they  may.     As  we  have    dv*  fOtM. 
seen,  the   action  is  to   recover  damages  for   injuries 
alleged  to  have  been  sustained  by  the  plaintiff  in  being  ejected 
from  the  defendant's  train  with  excessive  force  and  violence.  Such 
an  act  is  essentially  unlawful.     It  is  equivalent  to  an  assault  and 
battery,  and  no  degree  of  carelessness  on  the  part  of  the  person 
assaulted  furnishes  any  excuse  for  an  unlawful   invasion  of  the 
right  of  personal  security.     Beach,  Contrib.  Neg.  §  32,     Contrib- 
utory  negligence    is  no  defence  against    an  intentional   wrong. 
Every  railroad  company  is  bound  to  take  notice  of  the  liability  of 
persons  about  to  become  passengers  to  board  the  wrong  train, 
either  by  mistake  or  through  ignorance  or  neglect.     Instead  of 
subjecting  such  persons  to  needless  violence,  it  is  the  duty  of  the 
company  to  afford  them  all  reasonable  protection,  and,  while  no 
one  is  entitled  to  remain  on  a  train  in  defiance  of  the  rules  and 
regulations  of  the  company,  its  duty  is  to  stop  its  train  at  some 
suitable  place,  and  use  all  reasonable  precautions  in  affording  one 
thus  situated  an  opportunity  to  alight  therefrom  in  safely.     Cin- 
cinnati H.  &  I.  R.  Co.  V.  Carper,   112  Ind.  26.     Rounds  v.  Dela- 
ware  etc,  R,  Co.,  64  N,  Y,  129. 

It  appeared  in  evidence  that  the  plaintiff,  desiring  to  be  carried 
from  Elwood  to  Curtisville,  a  distance  of  about  six  miles,  purchased 
a  ticket,  and  entered  upon  one  of  the  company's  through  trains, 
which,  according  to  the  published  schedule,  did  not  stop  at  the 
station  last  named.  When  he  exhibited  his  ticket  to  the  conductor 
he  was  informed  by  the  latter  that  the  train  did  not  stop  at  the 
place  to  which  he  was  destined,  and  that  he  must  either  pay  his 
fare  to  a  station  beyond,  or  that  the  train  would  be  stopped  there, 
and  he  could  get  off.  The  plaintiff  chose  the  latter  alternative, 
but  claims  that  the  conductor  inflicted  unnecessary  and 
unh-.iful   violence    upon   him    while   alighting    from  the   train. 


DigiLizedbyGoOglc 


124      rmcAoo,  st.  uxjis  &  pittbborgh  r.  co.  v.  bills. 

The  plaintiff  was  permitted  to  testify,  over  objection,  that  be- 
fore purchasing  the  ticket  "at   Elwood  he  enquired  of  the  ticket 

agent  whether  the  train  would  stop  at  Curtisville,  and 
ZrldeiiMmls-  that  he  was  informed  that  it  would,  and  that  he  there- 
leading-  upon  purchased  his  ticket,  and  got  upon  the  train  when 
StatmaDt  at  it  arrived.  This  evidence  could  only  have  been  ad- 
tioket  kgent.    mitted  for  the  purpose  of  showing  that  the  plaintiff 

was  not  a  trespasser,  or  that  he  was  not  guilty  of 
negligence  in  entering  upon  the  train  from  which  he  was  expelled. 
As  we  have  already  seen,  there  was  no  question  of  negligence  or 
contributory  negligence  in  the  case.  It  was  an  action  for  an  un- 
■  lawful  invasion  of  the  plaintiff's  right  of  personal.security,  and 
proceeded  upon  the  correct  assumption  that  he  was  entitled  tore- 
cover  for  injuries  sustained  by  being  ejected  from  the  train  with 
needless  violence,  even  though  he  was  upon  the  train  without 
right.  It  was  therefore  wholly  immaterial  to  any  issue  in  the  case 
to  prove  that  he  had  acted  with  proper  care  in  entering  upon  the 
train,  or  that  he  was  brought  into  the  situation  in  which  he  was 
found  by  the  mistake  of  the  ticket  agent.  While  a  passenger  has 
a  right  to  rely  upon  information  received  from  a  ticket  agent  when 
purchasing  a  ticket,  as  to  matters  relating  to  the  places  where  the 
train  upon  which  he  desires  to  embark  will  stop,  and  to  recover 
from  the  company  all  resulting  damages  in  case  he  is  misled  with- 
out his  own  fault,  he  has  no  right  to  remain  upon  a  train  without 
paying  additional  fare,  or  contrary  to  the  rules  of  the  company, 
after  he  has  been  notified  that  the  train  will  not  stop,  according 
to  the  information  received  from  the  ticket  agent.  The  conductor 
cannot  be  required  to  deviate  from  the  rules  under  which  he  is 
-compelled  to  run  his  train,  nor  to  run  his  train  except  in  con- 
formity to  the  schedule  which  the  law  requires  should  be  posted 
up  for  the  information  of  all,  upon  the  statement  by  a  passenger 
of  information  received  from  a  ticket  agent.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Nuzum,  6a  Ind.  533:  Henderson  v.  Sherman,  47 
Mich.  269;  Yorton  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  54  Wis.  234; 
6  Am.  &  Eng.  R.  R.  Co.  322;  Railway  Co.  v.  Bills,  104  Ind.  13. 

The  passenger's  right  to  recover  damages  which  he  may  have 
sustained  by  being  misled  by  the  ticket  agent  is  a  right  of  action 
altogether  different  and  distinct  from  one  which  arises  out  of  an 
assault  and  battery  committed  upon  him  by  the  conductor  in 
ejecting  him  from  the  train  with  needless  violence.  If  the  plain- 
tiff was  damaged  by  the  misinformation  negligently  communicated 
to  him  by  the  defendant's  ticket  agent,  he  has  his  right  of  action 
for  that  yet,  and  it  was  therefore  prejudicial  error  to  permit  him 
to  prove  the  negligence  of  the  ticket  agent,  and  get  the  benefit  of 
that  element  in  the  present  case,  while  the  defendant  was  de- 
prived of  any  right  to  insist  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.     If  the  question  had  been  upon  the  com- 
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pany's  negligence,  arising  out  of  the  conduct  of  its  ticket  agents 
then  the  doctrine  of  contributory  ncghgence  would  have  been  ap- 
plicable. Possibly  the  plaintiff  was  negligent  in  not  looking  at  a 
train  schedule,  which  may  have  been  at  hand,  or  he  may  have- 
known,  for  all  that  appears  in  this  case,  that  the  train  did  not 
usually  stop  at  Curtisville. 

It  cannot  be  said  that  the  evidence  was  harmiess.  This  is  only 
another  application  of  the  rule  that  a  party  will  be  bound  by  the- 
theory  upon  which  his  case  proceeds  through  all  its  stages. 

The  judgment  is  reversed,  with  costs. 

statute  of  Umltatloaa — Aiiwiidm«nt  of  Complaint. — The  petition  in  an  action' 
by  husband  and  wife  stated  facts  on  which  both  hunband  and  wife  sought 
a  recovery.  There  was  nothing  in  the  petition  which  charnclerized  the  action  as 
one  brought  to  recover  in  the  separate  right  of  the  wife.  The  petition  was  de- 
miiiTed  to  on  the  ground  of  misjoinder  of  parties,  but  the  demurrer  having  been- 
sustained,  the  name  of  the  wife  was  dropped  from  tlie  case,  //eld  that,  notwith- 
standing the  fact  that  the  statutory  period  of  limitation  had  elapsed  before  the 
amendment  the  huelwnd  might  prosecute  the  action,  no  change  hsvingi  been 
made  in  the  cause  of  action  relied  upon  In  the  original  petition.  Missouri  Pac.  - 
R.  Co.  V.  WaUon  (Tei.),  lo  S.  W.  Rep.  731. 

Expnlabm  of  Pasianfer — Ualillltr  of  Oompanr, — When  the  relation  of  carrier 
and  passenger  exists,  the  acts  of  the  carrier's  servants  in  wrongfull^y  putting  the- 
passenger  off  the  train  In  a  violation  of  the  dutv  to  safelv  carrv  him  for  which  the 
carrier  is  liable.  Cain  v.  Minneapolis  &  St.  Louis  R.  Co.  "(Minn.),  39  N.  W. 
Rep.  635. 

Same — Sala  of  HotL-traufarabls  Tlokat. — If  a  passenger  Hells  or  disposes  of  a 
n6n- transferable  licliet,  or  Is  unable  to  exhibit  his  ticket  within  a  reasonable  time 
al^er  being  requested  to  do  so  by  the  conductor,  and  refuses  to  pay  the  usual  fare 
for  the  baTance  of  the  trip,  the  conductor  is  justilied  in  ejecting  him  (rom  the 
train,  providing  he  does  not  abuse  or  Insult  the  passenger,  or  use  unnecessary 
force  of  violence.  A  father  travelling  upon  a  train  is  not  responsible  for  the  acts 
of  his  son  over  21  years  of  age.  who  is  also  a  passenger,  and  the  fact  that  the  son 
Bold  his  ticket  does  not  justify-  the  conductor  In  ordering  the  father  to  leave  the 
train  or  ejecting  him  from  it.  Where  the  ptaintlff  in  an  action  to  recover  dam- 
ages for  being  wrongfully  expelled  from  a  train,  testifies  that  he  had  not  sold 
or  given  his  ticket  awny  on  the  train,  and  that  it  was  in  his  possession  when  he 
left  the  train,  he  may  competentlv  be  asked  on  cross,  examination,  what  became 
of  the  ticket.  Louisville  k  Nashville  R.  Co.  r.  Mavbin  (Miss.),  t;  S.  Rep. 
401. 

gams — HaaiiLre  of  Dama<««. — An  instruction  in  an  action  to  recover  damages 
for  forcibly  ejecting  a  passenger  from  a  train  to  the  effect  that  "where  a   passen- 

fer  Is  wrongfully  compelled  to  leave  a  train  and  saffers  insult  and  abuse,  the  law 
oes  not  exactly  measure  his  damage,  but  it  authorizes  the  jury  to  consider  the 
injured  feelings  of  the  partv,  the  indignity  endured,  and  humiliation,  u-ounded 
pride,  mental  suffering,  and  t)ie  like,  and  to  allow  such  a  sum  asthe  jurvmay  say  is 
right,"  does  not  authorize  the  allowance  of  punitive  damages,  but  only  of  actual 
compensation  for  the  injury  sustained.  Shepard  i'.  Chicago,  Rock  Island  and 
Pacific  R.  Co.  (Iowa).  41  ^f.  W.  Rep.  564. 

Sam*— Oontilbatory  NasilgnuH.— Where,  from  the  plaintilTs  tCBtimony.  it  ap- 
pears that  he  jumped  from  a  train  while  it  was  running  at  the  rate  of  lo  or 
XI  miles  an  hour.and  the  record  does  not  disclose  any  evidence  tending  to  show 
that  he  had  reason  to  believe  that  he  would  have  suffered  any  bodily  harm  on 
the  train,  or  that  he  would  have  been  ejected  by  force  while  the  train  was  in 
rapid  motion.  If  he  had  not  gone  voluntarily ."^  his  attempting  to  leave  the 
train  under  such  circumstances  was  wanton  and  reckless,  and  the  company  is- 
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Sams — Explanation  by  PMMnter — Olfor — Fleadlnc- — An  allegatioi 
plaint  lo  the  effect  "that  the  plaintiff  explained  the  caee  Co  the  said  conductor, 
telling  him  that  he  knew  where  his  ticket  wbe;  (hat  he  could  and  would  get  it  as 
he  reached  Winfall,  and  there  deliver  11  to  him,  or  that  he  would  deposit  with 
him,  the  said  Poindexter,  money  of  the  value  of  the  ticket,  to  be  returned  if  he 
should  produce  the  misplaced  ticket  at  Winfall,  as  agreed;  that  the  monej  was 
tendered  the  said  conductor,  but  he  refused  to  receive  the  same  and  forced  the 
piaintiffoff  the  train  several  miles  from  his  destination,"  sufficiently  sets  forth 
that  an  oFTer  was  made  by  the  defendant,  to  deposit  the  value  of  the  ticket 
or  the  usual  fare  between  the  two  poinis  named  upon  condition  that  the 
conductor  should  ttke  it  as  a  pledge  and  return  It  if  the  ticket  should  be  pro- 
duced, and  (2)  that  upon  the  refusal  of  the  conductor  to  accept  the  conditional 
offer,  an  unconditional  offer  of  the  payment  of  the  fare  was  made.  An  allega- 
tion In  such  a  complaint  that  the  conductor  ''forced  the  plaintiff  off  the  train" 
and  that  he  was  "put  off,"  together  with  the  further  allegation  that  "'by  said 
wrongful  act  of  eJeclinK  the  plaintiff  from  said  train."  etc.,  conveys  the  idea  that 
actual  violence  was  used,  under  which  the  plaintiff  might  offer  evidence  of  violence 
on  the  part  of  the  conductor,  and  the  court  might  properly  instruct  the  jury  as  lo 
it*  tight  to  recover  punitive  damages.  Knowles  v.  Norfo'lk  S.  R.  Co.  (N.  Car), 
gS.  E.  Rep.  7. 

Sam* — nnnacMBary  Fores, — In  an  action  to  recover  damages  for  wrongful 
ejection  from  n  train,  it  appeared  that  the  plaintiff  had  no  right  to  travel  in  the 
car  in  which  he  was  and  that  he  was  rightfully  expelled.  His  testimony  showed 
that  he  caught  on  to  the  rail  of  the  platform  and  resisted  the  efforts  to  remove 
him.  /fe/d  that,  as  the  force  used  toward  him  was  exercised  for  the  purpose  of 
overcoming  his  resistance,  and  it  was  not  shown  that  any  greater  force  was  used 
than  was  necessary,  he  could  not  recover  for  injuries  sustained  while  being  re- 
moved.    Wright  V.  California  Cent  R.  Co.  (Cal.),  20  Pac.  Rep.  740. 

Batna — PiuilUv*  Danugea. — In  an  action  Co  recover  damages  for  expulsion  from 
a  piissenger  train,  the  evidence  showed,  that  tlie  conductor  refused  to  accept 
pl.iintiff's  ticket  and  told  him  that  if  he  did  not  pay  his  fare  he  would 
"bounce"  him  from  the  train.  The  plaintiff  having  refused  to  pay  fare,  the  train 
was  stopped,  and  the  conductor  and  brakeman  took  hold  of  plaintiff  and  forced 
him  rather  violentiv  to  the  door  of  the  car.  After  reaching  the  door  the  plain- 
tiff, who  had  hitherto  held  back,  made  no  further  resistance.  When  going  down 
the  steps,  which  were  icy,  plaintiff  caught  hold  of  the  railing  but  the  brakeman 
broke  his  hold,  and  as  a'result  the  plaintiff  fell  and  received  considerable  injuries. 
J/eld,  that  the  evidence  was  sufficient  to  justify  the  court  in  submitting  to  the 
jury  the  question  whether  the  acts  of  the  conductor  were  wilful  or  wanton. 
Pennsylvania  Co.  v.  Connell  (III.),  20  N.  E.  Rep.  89. 


Grand  Trunk  R.  Co. 

(JVew  Hampshire  Supreme  Court,  Jii/y  19.  1888.) 

PaiMnsar— EJacUon— FaMencar  Station.— The  provision  of  the  New  Hamp- 
shire statute  that  no  person  shall  be  ejected  from  a  train  for  non-payment  of  fare 
except  at  a  "  pasE^nger  station,"  prohibits  the  ejection  of  any  person  at  a  place 
where  passenger  tickets  are  not  ordinarily  sold. 
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Action  upon  the  case  to  recover  damages  for  wrongfully  ejecting 
the  plaintiff's  intestate  from  the  defendant's  train  and  for  there- 
after negligently  running  over  him,  causing  his  death. 
The  evidence  showed  that  the  intestate  was  ejected  for  Fmu. 

non-payment  of  fare  at  a  place  called  Beattie's 
Turnout.  It  was  claimed  by  the  defendant  company  that  this 
place  was  a  passenger  station  within  the  meaning  of  the  New 
Hampshire  statute,  but  it  appeared  that  there  were  none  of  the 
usual  depot  buildings  there,  and  that  tickets  were  not  sold  there, 
nor  was  baggage  received  and  checked.  The  defendant  requested 
the  court  to  instruct 'the  jury  that  "A'passenger  station,'  within 
the  meaning  of  section  22,  c.  163,  of  the  General  Laws  'relating 
to  the  expulsion  of  a  passenger  from  the  cars  for  non-payment  of 
fare,  is  a  place  where  passengers  are  commonly  allowed  to  get  on 
and  off  the  cars,  a  place  specified  on  the  time  tables  and  fare  tariffs 
<yi  the  company  as  one  of  their  stations,  and  a  point  to  which 
tickets  from  other  stations  are  commonly  sold  when  called  for," 
and  excepted  to  its  refusal  to  do  so.  It  was  not  disputed  that  the 
intestate  was  run  over  by  a  freight  train  whilst  lying  intoxicated 
on  the  railroad  track. 

Aldrick  &  Remick  and  Jeremiah  Smith  forplaintiff. 
O.  Ray  &■  I.  IV.  Drew  for  defendant. 

Doe,  C.  J. — "No  railroad  corporation  shall  eject  any  person 
from  its  cars,  for  non-payment  of  fare,  excepting  at  some  passen- 
ger station."      Gen.  Laws,  c.  163,  §  22.      "Passenger 
station  "may   have    different    meanings    in  different   HoB-pftyment 
statutes  or  in  different  connections.     In  this  clause,  it  affar«~FlM« 
does  not  mean  less  than  a  stopping  place  at  which    ofqsction. 
passenger  tickets  are  ordinarily  sold.     If  Waldron  was 
ejected   for  non-payment  of  fare,   his  ejection  was  illegal. 

Kilpatrick,  a  brakeman  on  the  train  that  run  over  Waldron, 
was  not  called  as  a  witness  by  eitherparty  at  the  trial.  On  the 
cross-examination  of  Gonyea,  the  engineer  of  that  train,  the  plain- 
tiff's counsel,  holding  up  a  paper,  asked,  "  Do  you  Kiipatrick's 
handwriting?"  The  witness  replied  that  he  did  not.  The  plain- 
tiff's counsel  then  said:  "  He  gave  his  statement,  and  has  since 
been  discharged  by  the  Grand  Trunk  Railway  Company,  hasn't 
he  ?"  This  was  one  way  of  informing  the  jury  that  the  exhibited 
paper  contained  Kiipatrick's  written  statement,  that  it  was  ad- 
verse to  the  defendant,  and  that  for  this  reason  Kilpatrick  had 
been  discharged  by  it.  The  objection  to  this  unsworn  testimony 
was  not  avoided  by  the  interrogative  form  of  words.  The  sub- 
stance was  inadmissible.  The  effect  of  the  testimony  was  intens- 
ified by  the  declaration  that,  if  the  defendant  objected  to  the  so- 
called  question,  the  plaintiff  would  waive  it.     This  method  of  in- 
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creasing  the  force  of  incompetent  evidence  is  illustrated  by  the 
case  supposed  in  Bullard  ;■.  Boston  &  M.  R.  Co.,  64  N.  H.  27,  35; 
and  nothing  need  be  added  to  the  decision  of  that  case,  A  judi- 
cial trial  means  a  fair  trial.  The  court  has  no  discretionary  power 
to  compel  a  party  to  submit  to  a  trial  that  is  not  fair,  "  Had  the 
plaintiff's  whole  case  been  proved  in  the  same  way  (by  the  un- 
sworn testimony  of  his  counsel),  the  error,  although  extended  in 
fact  over  more  ground,  would  not  have  been  raised  to  a  higher 
degree  of  illegality."  The  wrong  was  not  rectified,  the  error  was 
not  acknowledged,  the  testimony  was  not  withdrawn,  and  the 
plaintiff  did  not  obtain  explicit  instructions  from  the  court  to  the 
jury  to  disregard  it, 

The  statement  of  the  plaintiff's  counsel  that  a  Texas  jury  had 
given  a  verdict  for  $10,000  in  a  similar  case,  and  that  another  jury 
had  given  a  verdict  of  eight  or  ten  thousand  dollars 
Argwamt  of  against  this  defendant  in  another  case,  was  incompe- 
«mii»«l-  tent ;  and  the  error  is  not  cured  by  the  circumstance 
PngodioUl  that  this  testimony  was  given  in  an  altercation  begun 
lugukg*.  by  the  defendant's  counsel.  It  is  not  improbable  that 
the  trial  was  so  unfair  on  both  sides  that  no  verdict 
for  either  party  could  be  sustained.  The  verdict  is  set  aside,  not 
because  the  party  gaining  it  introduced  incompetent  evidence  be- 
fore his  adversary  did  the  same  thing,  nor  because  he  introduced 
more  incompetent  evidence  than  his  adversary,  but  because  a 
material  pari  of  his  evidence  was  inadmissible  and  prejudicial,  and 
the  trial  was  unfair  and  illegal. 

Verdict  set  aside. 

BxpiUilon — Oinal  SMpplnt  PUwe. — Where  the  plaintiff  in  an  action  to  recover- 
for  wrongful  ejection  from  a  train,  testified  that  he  was  expelled  at  the  Azuea 
t.tation  and  other  witnesses  adduced  on  his  behalf,  speak  of  Azusa  as  a  small 
town  where  the  train  stopped,  the  requirement  of  the  California  statute  (Civil 
code,  Sec.  487)  that  the  ejection  must  be  at  a  usual  stopping  place  or  near  a 
dwelling  house  is  sufficienllv  met  and  no  further  proof  on  the  point  is  required. 

t  f.  California  Cent.' R,  Co.  "'  '  "    "'-   " 

r«  Expnlrion  May  T^ke  Plaoe. 
tt,  16  Am.  .S:  En^.  R.  11,  Ca> 


MissouKi  P.uiFic  R.  Co. 


JOHN'SON. 
»(■   Coart,  November  23,  1 


D,j.,.db,Googlc. 


DERAILMENT — DEFECTIVE   TRACK — BAD  WEATHER.  129 

the  court  instructed  the  jury  that  a  railroad  company  is  not  liable  for  the  result* 
of  the  accident  if  the  evidence  showA  that  the  accident  wae  directlv  caused  by  an 
unprecedented  spell  of  bad  weather,  and  that  this  bad  weather  could  not  have 
been  guarded  against  by  human  skill  and  judgment,  but  that  if  the  road  was  out 
of  repair  before  the  bad  weather  set  in,  and  proper  judgment  was  not  used 
,  beforehand  to  put  it  in  good  condition,  and  the  injury  resulted  from  the  bad  con- 
diiion  of  the  road  which  could  have  been  avoided  by  proper  skill,  the  company 
can  not  avail  itself  in  defence  of  the  fact  that  the  accident  was  caused  by  an  un- 
precedented spell  of  bad  weather,  //eld,  that  such  an  instruction  was  not  liable 
to  the  objection  that  It  made  the  railroad  company  liable  for  the  consequences  of 
unprecedented  bad  weather,  whether  it  could  have  anticipated  Kuch  bad  weather 
or  not.  and  whether  the  alleged  prior  negligence  contributed  to  the  accident 


EzsmpUiy  Damasai — WtLen  H«eoTerabla. — If  the  court  instructs  the  jury  that 
exemplary  damages  are  recoverable  where  there  is  wilful  misconduct,  or  such 
a.n  entire  want  of  care  as  would  raise  the  presumption  of  conscious  indilfcrence 
to  the  consequences,  but  fails  distinctly  to  tell  the  jury  that  the  acts  of  gross 
negligence  upon  which  the  recovery  of  exemplary  damages  is  predicated,  must 
have  contributed  to  the  accident,  the  instruction  is  erroneous. 

PanoiuJ  Injuries — OompnliorT'Sxuiiliiatloiiof  Parton. — When  the  court  orders 
an  examination  of  the  plaintiff's  person,  it  ought  to  appoint  either  experts  of  its 
own  selection,  or  such  as  may  be  agreed  upon  by  the  parties;  and  it  is  not  error 
to  refuse  to  compel  him  to  submit  to  examination  by  a  physician  named  by  the 
defendant,  to  whom  he  objects. 

Appeal  from  District  Court,  Upshur  County. 
Action  to  recover  damages  for  personal  injuries  sustained  by 
plaintiff. 

_/.  R.  Burnett  for  appellant. 

.A^.  W.  Finley  &  H.  Chilton  for  appellee. 

Gaines,  J. — In  December,  1887,  certain  coaches  of  a  passenger 
train  operated  by  the  appellant  company  were  derailed  near  the 
town  of  Troupe,  in  Smith  county.     The  appellee  was 
a  passenger  upon  the  train  at  the  time  of  the  accident,  Faoti. 

and  the  car  upon  which  he  was  being  conveyed  was 
overturned,  and  he  was  injured.  He  brought  this  suit  to  recover 
damages,  both  actual  and  exemplary,  for  the  injury.  During  the 
trial  the  plaintiff,  having  introduced  evidence  tending  to  show 
gross  neglect  on  part  of  the  defendant  in  failing  for  a  long  time  to 
keep  in  repair  the  road  it  was  operating,  was  permitted  to  prove, 
over  the  objection  of  the  defendant,  that  it  was  the  general  repu- 
tation in  the  community  along  the  line  of  the  road  that  the  track 
was  in  bad  order.  It  is  to  be  presumed  that  the  evidence  was  ad- 
mitted for  the  purpose  of  showing  that  the  company  had  knowl- 
edge of  the  defective  condition  of  the  road.  The  evidence  may 
have  been  admissible  for  this  purpose,  though  it  seems  to  us  it 
was  unnecessary.  The  condition  of  the  track,  as  is  shown  by  all 
the  evidence,  had  not  materially  changed  for  several  months  prior 
to  the  accident ;  and  if  that  condition  was  such  as  plaintiff  claimed 
it  to  be, —  unsafe  by  reason  of  old  and  worn-out  rails,  ties  rotten 
at  the  ends,  so  that  they  afforded  no  protection  to  the  rails,  etc, 
j7  A.  &  E.  R.  R.  Cos.— 9 


DigiLizedbyGoOglc 


130  MISBOL'ltl  PACIFIC  R.  CO.    V.   JOHNSON. 

—  the  want  of  repair  was  visible  and  manifest,  and  the  company 
must  be  held  to  have  known  of  it.  Not  to  know  it  would  be  greater 
negligence  than  to  know  it  and  not  repair;  and,  as  a  matter  of 
fact,  it  would  be  absurd  to  presume  that  for  this  long  period  of 
time  the  company's  officers  did  not  have  actual  knowledge  of  the 
defective  condition  of  the  track. 

It  not  appearing  that  the  agents  of  the  company  charged  with 
the  duty   of   keeping   the  roadbed  in  repair  lived   in,   or  were 
brought  directly  into  communication  with,  the  com- 
EridMweor,  munity    in    which   the   reputation  was  sought  to  be 
gMMMl  proved,  it  may  be   doubted  whether,  under  all  the  cir- 

repntation.  cumstances,  evidence  of  general  reputation  should  have 
been  admitted.  But  was  the  appellant  prejudiced  by 
the  introduction  of  the  evidence?  It  will  appear  further  on  in 
this  opinion  the  verdict  for  exemplary  damages  cannot  be  per- 
mitted to  stand,  and  hence  it  is  unnecessary  to  di.scuss  the  efleet 
of  the  evidence  upon  the  verdict  of  the  jury  in  that  particular. 
Its  effect  upon  the  finding  for  actual  damages  will  be  disposed  of  in 
connection  with  the  question  of  the  correctness  of  the  ruling  of 
the  court  in  the  admission  of  the  evidence  of  Col.  T. 
Admiidon  of  R.  Bonner,  which  is  raised  in  the  second  assignment. 
Col.  Bonner'*  That  witness  was  permitted  to  state,  over  objection  of 
l«t«r.  defendant,  that  he  wrote  a  letter  to  the  local  treasurer 

of  the  company  in  St,  Louis,  informing  him  of  the 
condition  of  the  road.  The  testimony  was  objected  to,  on  the 
grounds  that  the  original  letter  should  have  been  produced  or  its 
absence  accounted  for,  and  that  notice  to  the  local  treasurecwas 
not  notice  to  the  company.  Admitting  that  the  treasurer  was  the 
agent  of  the  company  in  regard  to  this  matter,  notice  should 
first  have  been  given  to  defendant  to  produce  the  letter.  If  it 
should  be  held  that  the  letter  did  not  pass  into  defendant's  cus- 
tody, then  it  should  have  been  shown  that  the  plaintiff  could  not 
produce  it.  The  evidence  was  clearly  inadmissible.  But  as  to  its 
effect  upon  the  verdict  for  exemplary  damages  the  admission  be- 
comes immaterial. 

But  did  the  admission  of  this  evidence,  and  that  of  the  general 
reputation  as  to  the  condition  of  the  road,  operate  to  the  prejudice 
of  appellant  upon  the  main  issue?  It  was  clearly  the 
AdniwiDa  of  purpose  of  the  testimony,  not  to  prove  the  main  fact, 
•ridKiM  not  — the  negligence  of  the  defendant, —  but  to  show 
pngndieiai.  knowledge.  But  it  is  held  that,  when  evidence  is  intro- 
duced for  a  special  purpose  that  is  not  competent  upon 
the  main  issue,  it  is  the  duty  of  the  court  in  the  charge  to  confine 
its  consideration  to  the  particular  issue  upon  which  it  is  relevant, 
In  such  a  case  a  charge  of  that  character  is  proper.  But  the  rule  in 
this  court  is  not  to  reverse  (or  a  mere  failure  to  give  an  appropri- 
ate instruction,  unless  a  special  charge  has  been  asked,  sufficient 
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at  least  to  call  the  attention  of  the  court  to  the  necessity  of  giving 
some  instruction  upon  the  point.  It  frequently  occurs  that  evi- 
dence not  admissible  upon  the  main  issue  is  admitted  for  a  special 
purpose,  and  that  the  object  of  its  admission  is  so  obvious  that 
the  jury  cannot  be  misled.  It  seems  to  us,  therefore,  that  the  rea- 
son of  the  rule  which  requires  a  special  request  for  an  instruction 
applies  in  such  case  with  undiminished  force.  Moreover,  we  are 
of  opinion  that  the  jury  could  not  have  been  misled  in  this  partic- 
ular case.  The  evidence  was  but  cumulative,  and  tended  but 
slightly  to  establish  a  fact  upon  which  the  other  testimony  was 
over^vhelmi^g  on  behalf  of  the  plaintiff.  A  cloud  of  witnesses, 
some  of  whom  had  walked  over  the  track,  testified  to  facts  which 
showed  beyond  controversy  its  defective  condition.  Even  the 
testimony  of  defendant's  witnesses  tended  to  establish  the  same 
conclusion.  The  testimony  of  its  roadmaster  showed  that  the 
iron  was  14  or  1 5  years  old,  and  that  some  of  the  lies  were  rotten, 
and  that  the  bed  was  in  bad  condition  on  account  of  rain  and 
snow.  He  stated  that  track-walkers  had  to  be  kept  upon  the  road 
to  flag  the  trains  in  case  of  danger,  and.  from  his  testimony,  it  is 
to  be  referred  that  this  was  an  extraordinary  precaution  taken  on 
account  of  the  condition  ot  the  road.  His  testimony  that  92,002 
ties,  out  of  116,160  necessary  to  tie  the  road,  had  been  put  down 
in  1884,  and  subsequent  to  that  time,  does  not  weigh  against  ihe 
testimony  of  the  witne.sses  who  swore  that  many  of  the  ties  were 
rotten  at  the  end,  so  as  not  to  support  the  rails,  and  that  in  some 
places  two  or  more  of  such  ties  were  to  be  found  in  succession. 
All  defendant's  witnesses  virtually  admitted  that  the  condition  of 
the  road  was  bad.  but  claimed  that  it  was  due  to  bad  weather. 
Under  this  state  of  case,  it  is  unreasonable  to  suppose  that  the 
evidence  had  any  effect  upon  the  minds  of  the  jury,  so  far  as  the 
main  issue  was  concerned,  and  its  admission,  therefore,  was  harm- 
less error. 

it  is  also  assigned  that  the  court  erred  in  refusing  to  compel  the 
plaintiff  to  submit  to  a  physical  examination  by  physicians,  in  or- 
der to  determine  the  extent  of  his  injuries.     The  facts 
relating  to  this  matter,  as  shown  by  the  bill  of  excep-    CmnptUing 
tions,  are  that  the  court  did  make  the  order:  that  the     plaintiff  to 
defendant    presented    Dr.    Hicks    and   Dr.   Daniels   to     lobmit  hli 
make  the  examination,  and  that  the  plaintiff  declined     psnonto 
to  be  examined  by  Dr.  Hicks,  assigning  no  other  rea-     ap«rtt. 
son  except  his  personal  aversion   to  that  gentleman. 
He  expressed  his  willingness  to  be  examined  by  any  other  respect- 
able physician.     Dr.  Daniels  declined  to  make  the  examination 
alone.     These  facts  being  reported  to  the  court,  it  refused  to  com- 
pel the  plaintiff  to  submit  to  the  examination  by  Dr.  Hicks.     In 
this  we  think  there  was  no  error.     There  is  authority  for  holding 
that,  when  the  ends  of  justice  demand  it,  such  an  examination  may 
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be  compelled.  Schroeder  v.  Chicago  etc.  R.  Co.,  47  Iowa,  375  ; 
Atchinson,  T.  &  S-  F.  R.  Co.  v.  Thul,  2g  Kan,  466;  Turnpike  Co. 
V.  Bailey,  37  Ohio  St,  104.  The  supreme  court  of  Iowa  find  a 
precedent  for  the  practice  in  that  of  the  ecclesiastical  courts  of 
England  in  cases  of  divorce,  where  the  question  of  impotency  is 
involved.  This  question  was  before  this  court  in  the  case  of 
International  &  G.  N.  R.  Co.  v.  Underwood,  64  Tex.  463.  The 
court,  without  deciding  positively  that  an  examination  can  be 
compelled,  say  that  it  should  not  be  ordered  unless  the  application 
therefor  showed  that  it  was  neccessary  to  attain  the  ends  of 
justice;  and  intimate  that  in  no  case  would  the  judgment  be  re- 
versed if  the  plaintifF  had  shown  himself  williiig  to  be  examined 
by  competent  persons.  We  only  decide  here  that  the  court  did 
not  err  in  refusing  to  compel  plaintiff  to  be  examined  by  the 
one  physician  to  whom  he  expressed  an  objection,  although  this 
objection  did  not  go  to  the  competency  or  integrity  of  the  phy- 
sician proposed.  If  this  power  should  be  exercised,  at  all,  it 
should  be  by  the  appointment  by  the  court  of  one  or  more  disin- 
terested experts,  either  of  its  own  selection,  or  such  as  may  be 
agreed  upon  by  both  parties. 

The  court,  in  the  sixth  paragraph  of  the  charge,  instructed  the 
jury  as  follows:     "The  defendant  company  would  not  be  liable 

in  this  case,  and  you  will  find  for  defendant,  if  the 
Dcfwtiv*  proof  shows  that  the  accident  was  directly  caused  by 

traok-BMl  an  unprecedented  spell  of  bad  weather,  as  sudden 
wMthar.  freezes  and  thaws,  and  that  this  spell  of  weather  couid 

not  have  been  guarded  against  by  human  foresight,  skill, 
and  judgment.  If,  however,  the  road  had  been  out  of  repair  be- 
fore the  bad  weather  set  in,  and  proper  judgment  was  not  used 
beforehand  to  put  the  roadbed  in  good  condition,  and  the  injury 
resulted  from  a  bad  condition  of  the  road,  and  imperfect  and  bad 
track  and  road,  and  the  same  could  have  been  avoided  by  proper 
skill  and  judgment,  then  the  company  cannot  defeat  a  recovery 
by  proof  that  the  accident  was  caused  by  an  unprecedented  bad 
spell  of  weather,"  This  charge  is  assigned  as  error,  and  in  sup- 
port of  the  assignment  the  proposition  is  submitted,  that  "they 
made  appellant  liable  for  the  consequences  of  unprecedented  bad 
weather,  whether  appellant  could  or  should  have  anticipated  such 
bad  weather  or  not,  and  whether  the  alleged  prior  negligence 
caused  or  contributed  to  the  accident  or  not ;  and  the  charges 
were  too  onerous  and  misleading."  We  do  not  assent  to  the 
proposition  that  a  mere  continued  spell  of  wet  weather,  with  a  fall 
of  snow,  is  such  an  unexpected  and  unforeseen  contingency  as 
will  release  a  railroad  company  from  liability  to  a  passenger  for 
injuries  resulting  to  him  from  the  failure  to  keep  the  track  in  re- 
pair. 

In  International  &  G.  N.  R.  Co.  v.  Halloren,  53  Tex.  47,   the 
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accident  resulted  from  a  washout,  caused,  as  witnesses  testified, 
by  "the  hardest  rain  at  and  about  the  locality  of  the 
accident  which  any  of  the  witnesses  had  everseen  in  Sune- 
that  part  of  the  country."  The  section  boss  had  passed  AntlioritlM. 
over  the  track  but  a  short  time  before  the  accident, 
and  found  it  in  safe  condition.  The  accident  occurred  at  night. 
The  court  held  that  under  this  state  of  facts  the  court  should  have 
charged  the  jury  that  the  company  was  not  responsible  unless 
those  in  charge  of  the  train  knew  of  the  washout.  In  Gulf  C.  & 
S.  F.  R.  Co.  ■;'.  Pomeroy,  (>y  Tex.  498,  it  was  held  that  the  com- 
pany could  not  defend  itself  against  a  claim  for  damages  resulting 
from  insufficient  water  ways,  by  showing  that  the  flood  which 
caused  the  injury  had  been  of  very  infrequent  occurrence;  but 
that,  in  order  to  excuse  itself,  it  must  show  that  it  was  such  ex- 
traordinary flood  as  had  not  occurred  in  that  locality  within  the 
memory  of  persons  there  living.  We  think  in  this  climate  rail, 
road  companies  must  provide  against  the  dangers  resulting  from 
continuous  rains  and  melting  snow.  If  the  break  in  the  rail 
caused  the  injury,  and  was  a  sudden  fracture,  brought  about  by 
cold  weather,  which  the  company  did  not  haVe  time  to  discover, 
and  if  defects  in  the  track  did  not  contribute  to  it,  then  the  com- 
pany was  not  liable,  provided  the  rail  before  the  accident  was 
such  as  a  person  of  competent  skill  might  reasonably  presume, 
upon  inspection,  to  be  free  from  liability  to  such  fracture.  The 
portion  of  the  charge  under  consideration  might  well  have  been 
confined  to  this  view,  in  so  far  as  it  was  not  so  restricted,  it  was 
liberal  to  the  defendant.  In  so  far  as  it  charges  that  the  company 
was  liable  if  the  accident  was  caused  by  defects  in  the  road  caused 
by  bad  weather,  if  such  defects  could  have  been  provided  against, 
the  charge  was  certainly  correct.  We  think  the  charge  not  sub- 
ject to  the  criticism  made  upon  it. 

We  are,  however,  cited  to  the  case  of  Louisville  City  R.  Co.  v. 
Weams,  80  Ky.  420,  which  holds  that  an  instruction  that  a  car- 
rier "wasbound,  as  far  as  human  foresight  and  care  would  enable 
it,"  to  carry  a  passenger  in  safety,  was  erroneous;  from  which  it 
is  to  be  inferred  that  it  is  claimed  that  the  words  "  human  fore-* 
■sight,  skill  and  judgment,"  in  the  instruction  in  question,  was 
"  too  onerous  and  misleading,"  though  this  is  not  distinctly 
submitted  in  appellant's  proposition. 

In  Hutchinson  on  Carriers  it  is  said:  "  In  Christie  v.  Griggs,  2 
Camp.  79,  Sir  James  Mansfield,  C.  J.,  stated  the  law  upon  this 
subject  to  be  that,  while  a  carrier  did  not  warrant  the  safety  of 
the  passenger  as  the  common  carrier  did  that  of  the  goods,  he  wai 
nevertheless  bound  to  provide  for  his  safe  conveyance,  'as  far  as 
human  care  and  foresight  will  go,'  and  this  or  equivalent  language 
has  been  employed  almost  universally  in  subsequent  cases  in 
which  the  obligation  of  the  passenger  has  been  defined."     SeQ 
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section  500,  and  numerous  cases  cited;  also  Dougherty  v. 
Missouri  R.  Co.  (Mo.),  34  Am.  &  Eng.  R,  R.  Cas.  488 ;  and  cases 
cited.  See  also  Louisville  &  N.  R.  Co.  v.  Ritter's  Admr.,  28  Am. 
&  Eng.  R.  R.  Cas.  167. 

It  is  also  complained  that  the  verdict  for  actual  damages  is  ex- 
cessive. The  plaintiff's  sufferings  were  not  great,  his  expensesand 
loss  of  time  inconsiderable.  But  he  received  an  injury 
DuugM  nm  near  the  small  of  his  back,  from  which,  as  he  testified, 
•xtMdT*.  he  had  not  recovered.  He  dragged  his  right  leg  in 
walking.  He  could  not  lie  upon  hisside  or  back.  He 
suffered  continuously  from  headache,  to  which  he  had  not  been 
previously  subject,  and  had  lost  25  pounds  in  weight.  Dr. 
Walker,  who  was  sworn  in  his  behalf,  testified  that  his  symptoms 
indicated  that  he  had  received  a  spinal  injury  which  affected  his 
nervous  system  ;  that  he  had  examined  the  plaintiff,  and  found 
that  in  his  leg  there  was  loss  both  of  motion  and  of  sensation; 
that  when  such  injuries  were  slight  they  resulted  in  a  speedy  recov- 
ery ;  and  the  fact  that  some  six  months  had  passed  without  ma- 
terial improvement  indicated  that  his  injuries  were  serious  and 
permanent.  He  also  testified  that  in  such  a  case  the  disease  was 
liable  at  any  time  to  result  in  paralysis.  His  opinion  was  that 
plaintiff's  injuries  were  permanent,  and  would  probably  so  result. 
The  physicians  who  were  sworn  for  defendant  testified  that  they 
attended  the  plaintiff  a  short  time  after  the  accident-,  and  thought 
his  injuries  were  slight,  and  that  he  would  soon  recover.  They 
were  not  examined  upon  an  hypothetical  case,  based  upon  the  evi- 
dence, and  their  testimony  is  not  necessarily  in  conflict  with  that 
of  Dr.  Walker.  We  must  presume  that  the  jury  believed  that  the 
plaintiff  testified  the  truth  in  regard  to  his  symptoms,  and  that 
Dr.  Walker's  opinion,  based  upon  the  facts  so  testified  to,  as  well 
as  his  own  observation  and  examination  of  the  plaintiff,  was  cor- 
rect, and,  if  so.  we  cannot  say  the  verdict  is  so  excessive  as  to 
authorize  us  to  set  it  aside. 

The  assignment  that  the  charge  upon  exemplary  damages  is 
erroneous  we  think  well  taken.  The  charge  is  as  follows:  "Ex- 
emplary damages  are  recoverable  where  there  is  wil- 
EzemplaiT  ful  misconduct,  or  such  an  entire  want  of  care  which 
duwffw-  would  raise  the  presumption  of  conscious  indifference 
Inatnicitloni.  to  the  consequences,  as  where  the  injury  was  done  wil- 
fully, or  was  the  result  of  that  reckless  indifference  to 
the  rights  of  others  which  is  equivalent  to  an  intentional  violation 
of  them  ;  or  if  defendant  company  knew  of  the  defects,  and  oper- 
ated the  road  indifferent  to  the  passengers  thereof,  they  would  be 
liable  in  exemplary  damages;  but  if  the  injury  resulted  from 
causes  such  as  are  described  in  defendant's  answer,  which  could 
not  have  been  avoided  by  the  exercise  of  skill  and  judgment,  as 
before  explained,  it  would  not  only  "defeat  actual,  but  exemplary^ 
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damages."  The  vice  in  the  foregoing  charge  is  that  it  fails  dis- 
tinctly to  tell  the  jury  that  the  acts  of  gross  negligence,  upon 
which  the  recovery  of  exemplary  damages  is  predicated,  must 
have  contributed  to  the  accident.  The  trial  judge  probably 
meant  this,  but  the  idea  is  not  distinctly  conveyed.  The  jury 
may  well  have  considered  themselves  authorized  by  this  instruc- 
tion to  give  exemplary  damages  on  account  of  the  genera!  bad 
condition  of  the  road,  although  the  ties,  roadbed,  and  iron,  except' 
as  to  the  fracture  which  caused  the  derailment,  were  in  perfect 
condition  at  the  place  of  the  accident.  This  was  an  important 
issue  upon  the  question  of  the  recovery  of  exemplary  damages,  and 
should  have  been  clearly  presented.  It  is  not  a  mere  omission  to 
charge,  but  it  is  a  misleading  instruction,  and  is  therefore  fatal  to 
the  verdict  for  exemplary  damages.  The  appellee  will  be  afforded 
the  opportunity  to  remit  the  recovery  for  exemplary  damages, 
and,  if  this  be  done,  the  judgment  will  be  affirmed.  Otherwise  it 
will  be  reversed,  and  the  cause  remanded. 

Condition  of  Track — QnpTeoodented  Taathtr. — Where  the  evidence  showed 
that  there  was  much  continuous  rain  and  some  nnow  for  a  considerable  time 
before  the  accident,  but  that  there  was  no  such  state  of  weather  as  might  not 
be  expected  during  the  winter,  or  against  the  had  effects  of  which  reasonable 
care  would  not  give  full  protection,  and  the  direct  cause  of  the  accident,  the 
evidence  tended  to  show,  was  a  broken  rail,  an  instruction  to  the  effect  that  the 
railroad  company  would  not  be  liable  if  the.delect  that  caused  the  accident  was 
brought  about  bv  weather,  unusual  and  unprecedented,  against  which  the  com- 
pany could  not  have  guarded  by  the  exercise  of  proper  care  and  skill,  is  a  sub- 
Etanlially  correct  statement  of  the  law  applicable  to  the  case.  Missouri  Pacific 
R.  Co.  V.  Mitchell  (Tex.),  lo  H.  W.  Rep  411. 

Sun* — H^liK«tLa«  In  Blaintalnlns. — It  is  the  duty  of  a  railroad  company  to 
haie  a  good,  substantial,  and  safe  road  track  for  the  use  of  its  trains,  and  default 
in  that  duty,  in  consequence  of  which  a  passenger  is  injured,  is  negligence  for 
which  the  company  will  be  responsible  in  damages.  In  a  case  in  which  it  i« 
shown  that  after  an  accident  on  the  road  causing  injury,  it  was  found  that  a  r;ul 
only  10  feel  long  was  out  of  place,  and  the  track  was  very  bad.  the  rails  much 
worn,  and  were  of  all  lengths,  while  usuallr  Ihev  are  30  teet  long,  the  verdict  of 
the  jury  finding  negligence  should  not  be  disturbed.  Florida  R.  &  Nav.  Co. 
11.  Webster  {Fla  ),  j  S.  Rep.  714. 

DerkUmont  ot  Trftin — NesUKeneo — Piovinoe  of  Jury. — The  evidence  showed 

that  the  train  upon  which  the  deceased  was  travelling  was  made  up  as  follows; 
First,  the  tender  and  locomotive,  reversed,  tender  being  in  lead  of  locomotive; 
a  flat  car  next  to  engine;  then  a  box  car;  and  then  several  other  flat  cars.  It  also 
showed  that  the  deceased  and  the  three  others  who  were  likewise  killed  in  the  acci- 
dent, took  their  places  on  an  improvised  seat  on  the  flat  car  next  to  the  engine. 
The  seal  was  made  by  those  on  the  car  putting  the  ends  of  a  plank  upon  two 
empty  spike  kegs.  The  plank  was  put  up  to  them  bv  the  conductor,  who  re- 
quested them,  however,  to  go  into  the  box  car.  telling  them  it  would  be  a  belter 
place  for  ihem  lo  ride  They  said  they  wanted  to  ride  on  the  flat  car  to  see  the 
country.  Thev  made  the  same  replv  to  the  brakeman.  who  told  them  that  the 
box  car  was  a  better  and  more  comfortable  place  to  ride.  The  conductor  said 
nothing  more,  got  into  the  box  car,  and  the  train  started,  and  was  running  at  a 
rate  of  speed  variously  estimated  at  from  ij  to  20  miles  an  hour,  when,  on  a  down 
grade,  the  train  jumped  the  track.  The  jarring  of  the  flat  car  on  which  the 
deceased  and  his  companions  were,  caused  by  the  jerking  of  the  engine  alter  its 
derailment,  hurled  them  from   the  car  underneath  the  trucks  of  the  engine,  and 
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In  the  wreck  the  deceaged  and  another  were  kilted,  and  two  othen  ao  Injured 
that  thejr  afterwards  died.  There  were  no  guards  or  side  boards  around  the  flat 
car,  nothing  by  which  those  on  It  could  catch  hold,  and  no  one  was  injured  on 
the  train  except  thoee  on  the  flat  car.  The  evidence  further  tended  to  show  the 
grades,  curves,  newness,  and  unsettled  condition  of  the  roadt>ed  at  the  place 
where  the  wreck  occurred,  and  the  liability  of  a  train,  with  engine  and  tender 
reversed,  and  moving  as  this  was,  to  be  derailed  when  moving  at  a  high  rate  of 
speed,  and  tended  to  prove  that  the  servants  of  the  defendant  were  guilty  of 
negligence  in  running  this  train,  made  up  as  it  was,  over  this  road.  In  the  con- 
dition it  then  was,  at  the  rate  of  speed  it  was  being  run  at  the  time  the  wreck 
occurred.  It  was  held  that  the  evidence  was  sufficient  to  justify, the  court  in 
submitting  to  the  jury,  the  qucElion  of  the  defendant's  negligence  and  the  plain- 
tiff's  contributory  negligence.  It  appeared  that  the  train  wiis  run  regularly  on 
week  days  as  a  mixed  freight  and  passenger  train,  but  on  the  Sunday  on  which 
the  accident  occurred  it  was  running  as  a  special  train  In  the  charge  of  the  usual 
conductor.  The  deceased  neither  paid  nor  was  asked  to  pay  fare,  and  could  not 
have  insisted  upon  a  right  lo  travel  upon  the  train-  Ncid,  that  if  the  railroad  com- 
pany received  the  deceased  upon  its  special  train  as  a  passenger  for  the  purpose 
of  being  transported  from  one  place  to  another,  it  assumed  towards  him  the  same 
duties  as  If  he  had  been  a  passenger  travelling  on  the  same  train  on  its  regular 
trips,  the  passenger  assuming  no  risk  on  this  trip  other  than  on  a  regular  one, 
except  such  as  was  necessarily  Incident  to  the  character  of  the  train  and  the  pur- 
poses for  which  it  was  being  nm,  Wagner  i\  Missouri  Pacific  R.  Co.  [Mo.)  lO 
S.  W.  Rep.  486.  In  this  case  it  wae  oiso  held  that,  although  the  petition  had 
failed  to  allege  that  the  deceased  was  a  passenger  at  the  time  when  he  received 
the  Injury  which  resulted  in  his  death,  the  objection  was  waived  by  the  defend- 
ant putting  that  question  directly  in  issue  by  alleging  that  he  was  not  a  passenger. 

Suns— Welfbt  of  Brldfiice. — In  Texas  it  is  the  province  of  the  jury  to  find  from 
the  evidence  what  caused  the  accident  and  whether  the  defendant  was  negligent, 
and  an  instruction  in  the  following  terms  has  been  held  to  be  an  instruction  upon 
the  weight  of  the  evidence;  "where  a  railroad  car,  containing  passengers,  is 
thrown  from  the  track,  and  a  passenger,  who  has  paid  his  fare,  is  thereby  injured, 
the  presumption  is  that  the  accident  resulted  either  from  the  fact  that  the  track 
was  out  of  order,  or  that  the  train  was  badly  managed,  or  both  combined, 
and  the  burden  is  on  the  defendant  company  to  show  by  a  preponderance 
of  evidence  that  it  was  not  negligent  in  any  of  these  respects."  San  Antonio 
&  Arkansas  Pass.  R.  Co.  r.  Robinson  (Tex.),  :i  S.  W.  Rep-  317. 

PIsMUng.— InatrtietlOB. — The  defendant  in  an  action  to  recover  damages  for 
personal  injuries,  having  asked  for  a  continuation  for  the  purpose  of  obtaining 
evidence  to  rebut  the  pl^ntifT's  allegations  as  to  the  nature  ofhis  business  and 
his  standing  in  his  profession;  the  plutntifT answered  by  striking  out  all  allega- 
tions having  anj'  reference  to  the  pecuniary  loss  or  injury  except  as  resulting  from 
his  impair^  phvaical  condition, and  the  mental  and  bodily  pain  produced  there' 
by.  //.-/rf.  tliat'instructions  from  which  the  jury  might  mfer  that  they  might 
award  to  the  plaintiff  damages  for  loss  of  business  were  erroneous,  and  that  the 
error  was  not  cured  by  subsequent  instructions  that  there  was  no  evidence  before 
the  jury  showing  any  actual  pecuniary  loss  from  his  business,  and  that  the  jury 
must  exclude  from  their  consideration,  all  elements  of  actual  damages  except 
what  would  be  a  fair  compensation  for  the  physical  and  mental  suffering  which  the 
evidence  showed  to  be  the  direct  and  prbuimate  result  of  the  tnjurv.  San 
Antonio  &  Arkansas  Pass   R.  Co,  v.  Robinson  (Tex.),  n  S.  W.  Rep.  327. 

ETldencB — B«>  Gait*. — Where  the  plaintifT  in  an  action  claims  to  recover 
damages  for  injuries  sustained  through  the  derailment  of  the  train  In  which  he  was 
travelling,  testimony  that  the  engineer  was  remonstrated  with  before  the  accident 
for  having  previously  run  the  train  recklessly  over  an  unsafe  and  hastily  con- 
structed road  .is  not  admissible  as  part  of  the  rrs  gfsfx.  San  Antonio  &  Arkansas 
Pass.  R.  Co.  r.  Robinson  (Tex.).  11  S.  W.  Rep.  3J7- 
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LoL'sviLLE,  New  Albany  and  Chicago  R.  Co. 


(.Indiana  Sufrente  Court,  February  SI,  1889-) 

Panonkl  loJnilAi — SzpMt  TMtlmony — Ovlnion. — An  expert  witness.  In  an 
•ction  to  recover  damages  for  personal  injuries,  may  give  an  opinion  as  to  tiie 
nature  and  extent  of  the  injury  sustained  hy  the  plaintiff,  based  in  part  on 
■tatements  made  to  him  by  plaintiff. 

Bun* — SzlsUnB  Dlaeua — BeeovuT. — Althougll  tlie  plaintiff,  at  the  time  of  the 
injury,  was  afflicted  with  Bright's  disease  whidh  had  a  tendency  to  aggravate  the 
Injury,  he  is  entitled  to  recover  compensatorj  damages. 

Pftanngai — InJnriBB—Fallltig  off  BrltUw—Oontrlbntory  MagUfenea.— A  paeicn- 
^r  In  a  train  Injured  through  the  falling  of  a  bridge,  cannot  be  guilty  of  con- 
tributor/ negligence  when  at  the  time  of  the  injury  he  was  in  his  proper  place 
In  the  car  and  did  not  expose  himaelf  to  the  danger. 

Same — PremiiLiiUoiL  of  MeBUssncB — Bnrdm  of  Proot. — The  burden  of  overcom- 
ing the  presumption  of  negligence  arising  from  evidence  of  an  occurrence  of  an 
accident, — e  g.,  the  falling  of  a  train  through  a  bridge, — and  injury  to  a  passen- 
ger therefrom,  is  upon  the  carrier. 

BMno — ]}«crM  of  Oaro— Inatmatlon. — The  omission  of  a  carrier  of  passengers 
to  exercise  the  highest  degree  of  practicable  care  constitutes  negligence,  and  In 
an  action  by  a  passenger  to  recover  damages  for  personal  injuries,  an  Instruction 
that  "  negligence  "  means  "  either  the  failure  to  do  what  a  reasonable  and  pru- 
dent person  would  ordinarily  have  done  under  the  circumstances  of  the  situation, 
or  doing  what  such  person  would  not  have  done  under  the  existing  circum- 
stances,   is  properly  refused. 

Carriar  of  Faaiansara — Iniptotlou  of  Brldgai — Dntr — VeBllgonoa.— The  duty 
of  a  railroad  company  engaged  in  carrying  passengers  is  not  discharged  by  the 
purchase  from  reputable  manufacturers  of  the  material  used  in  the  construction 
of  Its  bridges,  it  being  incumbent  '<n  the  company  to  carefully  and  skilfullv  test 
and  Inspect  the  materials  used  b  fore  relying  on  their  sufficiency  and  to  continue 
the  inspection  from   time  to  tin.e  whilst  the  bridges  are  in  use. 

Appeal  from  Circuit  Court,  Clinton  County. 

Action  by  James  B.  Snider  against  the  Louisville,  New  Albany 
&  Chicago  R.  Co.  to  recover  damages  for  personal  injuries 
sustained  by  plaintil?  whilst  a  passenger  on  one  of  defendant's 
trains.     The  defendant  appeals  from  a  judgment  for  the  plaintiff. 

Geo.  W.  Friedley,  S.  0.  Bayless,  and  W.  H.  Russell  for  appellant. 

Palmer  Sr  Palmer  and  Higinbotham  &  Bristow  for  appellee. 

Elliott,  C.  J. — The  appellee  was  a  passenger  on  one  of  the 
appellant's  trains,  which,  by  the  falling  of  a  bridge,  was  precipi- 
tated into  White  river,  and  the  appellee  was  severely  injured. 

Dr.  Bowles,  an  expert  witness  called  by  the  appellant,  gave  an 
opinion  as  to  the  nature  and  extent  of  the  injury  sustained  by  the 
appellee,  an  J  on  cross  examination  it  was  developed    that   his 


DigilizedbyGoOglc 


138    LOUISVILLE,  NEW   ALBANY    &  CdlCAOO  II.  CO,  V.  BNIDEB. 

testimony  was  in  part  based  on  statements  made  to  him  by  the 
appellee.  Waiving  all  questions  of  practice,  and  deciding  the 
appellant's  motion  to  strike  out  as  if  it  were  properly 
Expat  restricted  to  the  alleged  incompetent  part  of  the  tes- 

tMtlmon7  timony,  we  have  no  hesitation  in  deciding  that  the 
uu  p«r-  trial  court  did  right  in  overruling  the  motion.  As  we 
Mnai  In-  have  often  decided,  the  physical  organs  of  a  human 
joriM.  being  cannot  be  inspected  by  the  eyes  of  a  surgeon,  and 

the  statements  of  the  sufferer  must,  of  necessity,  be 
taken  by  the  surgeon.  It  is  not  possible  for  any  surgeon,  by  a 
mere  external  examination,  to  always  discover  the  character  of  an 
injury,  and  properly  describe  or  treat  an  injured  man :  and  for 
this  reason,  if  for  no  other,  the  statements  of  the  injured  person 
descriptive  of  present  pains  or  symptoms  are  always  competent, 
although  narratives  of  past  occurrences  are  inadmissible.  On  this 
point  our  own  decisions  are  harmonious,  and  they  are  right  upon 
principle,  and  are  well  supported  by  authority.  Cleveland,  C.  C. 
&  I,  R.  Co.  V.  Newell,  104  Ind.  264,  23  Am.  &  Eng.  R.  R.  Cas. 
492  ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Falvey,  104  Ind.  409,  23  Am. 
&  Eng.  R.  R.  Cas.  522 ;  Louisville.   N.  A.  &  C.  R.  Co.  v.  Wood, 

113  Ind.  544;  Board  v.  Legget.  116  Ind.  ^ ;  Hatch  v.  Fuller, 

131  Mass,  574;  Atchinson  T.  &  S.  F.  R.  Co.  v.  Johns,  36  Kan. 
769;  Quaife  t'.  Chicago  &  N.  W.  R.  Co..  48  Wis.  513.  From 
these  decisions  we  shall  not  depart. 

The  fact  that  the  appellee  was  suffering  from  Bright's  disease 
at  the  time  he  was  injured  does  not  impair  his  right  of  recovery. 
The  rule  is  this :  "  Where  a  disease  caused  by  the  in- 
DitMM  jury  supervenes,  as  well  as  where  the  disease  exists  at 

at  time  the  time  of  the   injury,  and   is  aggravated  by   it,  the 

of  injur;.  plaintiff  is  entitled  to  full  compensatory  damages." 
Ohio  &  M,  R.  Co.  V.  Hecht,  1 7  N.  E.  Rep.  297 ;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wood,  supra  ;  Indianapolis,  P.  &  C.  R. 
Co,  V.  Pitzer,  109  Ind.  179,  25  Am.  &  Eng.  R.  R.  Cas.  31? ;  Terre 
Haute  &  I.  R.  Co.  v.  Buck,  96  Ind,  346;  Ehrgott  v.  Mayor,  96  N. 
Y.  264;  Jucker  t'.  Chicago  &  N.  W.  R.  Co.  52  Wis.  150,  18  Am. 
&  Eng.  R.  R.  Cas.  234;  Denver  &  R,  G,  R,  Co.  v.  Harris,  122  U. 
S.  597 :  Lake  Shore  &  M.  S.  R.  Co,  7:  Rosenzweig,  1 13  Pa.  St. 
519,  26  Am.  &  Eng.  R.  R.  Cas.  489;  Houston  &  T.  C.  R,  Co.  v. 
Leslie,  57  Tex.  83.  The  rule  we  have  stated  is  thus  expressed  in 
one  of  our  best  text-books:  "Though  the  plaintifl  be  afflicted 
with  a  disease  or  weakness  which  has  a  tendency  to  aggravate 
the  injury,  the  defendant's  negligence  will  still  be  held  to  be  the 
proximate  cause."     2  Shear.  &  R.  Neg.  (4th  ed.)  §  742, 

The  instructions  clearly  and  properly  state  the  law  on  this  sub- 
ject. 

The  court  did  not  err  in  instructing  the  jurj'  as  to  the  degree 
of   care     required   of    the    appellant;    at   least,  not   as   against 
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the  appellant.     The  rule  is  well  settled  that  carriers  are  bound 
to   use   the  highest   practicable  degree   of   care   to   secure   the 
safety  of  passengers.     There  was  no  evidence  of  con- 
tributory   negligence    on    the    partof    the    appellee,     Da^rM 
and  the  court  might  well  have  refused  any  instruc-    ofo«r9- 
tion  at  all  upon  that  point.      Where  a  passenger  is  in    contribatorjr 
his  proper  place  in  the  car,  and  makes  no  exposure  of    nagUganoB. 
his  person    to  danger,  there    can   be  no  question  of 
contributory     negligence.        Decisions     like    that    of     Indiana, 

B.  &  W.  R.  Co.  V.  Greene,  io6  Ind.  279,  25  Am.  &  Eng.  R.  R. 
Cas.  322.  in  cases  of  persons  injured  at  a  railroad  crossing,  are 
not  applicable  to  such  a  case  as  the  one  at  our  bar.  The  law  is, 
as  the  jury  were  told,  that  carriers  of  passengers  are  liable  for 
the  slightest  negligence.  Any  negligence  on.  their  part  is  action- 
able. Bedford,  S.  O.  &  B.  R.  Co.  v.  Rainbolt,  99  Ind.  551,  21 
Am.  &  Eng.  R.  R.  Cas.  466. 

The  law  will  not  tolerate  any  negligence  on  the  part  of  carriers, 
although  they  are  not  insurers  of  the  safety  of  their  passengers. 
The  burden  of  overcoming  the  presumption  of  negli- 
gence arising  from  evidence  of  the  occurrence  of  an  Pracninptlan 
accident  and  injury  to  a  passenger  is  upon  the  car-  ofoegUgeiM* 
rier.  Packet  Co.  i'.  McCool,  83  Ind.  392 ;  Terre  -Bnrdm  of 
Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346;  Cleveland,  C.    orarooming. 

C.  &   I.  R.  Co.  V.  Newell,  supra;  Bedford,  S.  O.  &  B. 

R.  Co.  V.  Rainbolt,  supra;  Anderson  v.  Scholey,  114  Ind  553. 
In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Pedigo,  108  Ind.  481,  the  rule 
was  applied. in  a  case  growing  out  of  the  same  occurrence  as  that 
in  which  the  appellee  was  injured.  The  twenty-second  instruc- 
tion asked  by  the  appellant,  and  refused,  reads  thus;  "The  court 
further  instructs  you  that  by  'negligence,'  when  used  in  these  in- 
structions, is  meant  either  the  failure  to  do  what  a  reasonable  and 
prudent  person  would  ordinarily  have  done  under  the  circum- 
stances of  the  situation,  or  doing  what  such  person  would  not 
have  done  under  the-  existing  circumstances."  This  instruction 
was  properly  refused.  It  is  not  proper  in  such  a  case  as  this  to 
define  negligence  as  it  is  defined  in  this  instruction.  In  a  case  of 
this  character,  the  omission  to  exercise  the  highest  degree  of 
practicable  care  constitutes  negligence,  but  in  other  cases  the  fail- 
ure to  exercise  ordinary  care  constitutes  negligence.  Counsel  are 
greatly  in  error  in  asserting,  as  they  do,  that  the  instruction  cor- 
rL-ctly  furnishes  the  standard  for  the  government  of  the  jury. 
The  appellant  was,  as  we  have  substantially  said,  bound  to  do  more 
than  prudent  men  would  ordinarily  do,  since  it  was  bound  to  use 
a  very  high  degree  of  care. 

The  duty  of  a  railroad  company  engaged  in  carrying  passengers 
is  not  always  discharged  by  purchasing  from  reputable  manufac- 
turers the  iron  rods  or  other  iron   work  used  in   the  construC- 
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tion  of  its  bridges.  The  duty  of  the  company  is  not  discharged 
by  trusting,  without  inspecting  and  testing,  to  the  reputation  of 
the  manufacturers,  and  the  external  appearance  of 
DBty  of  such  materials.     The  law  requires  that  before  the  lives 

Mrrlar-In-  of  passengers  are  trusted  to  the  safety  of  its  bridges, 
•PmUdd  M  the  company  shall  carefully  and  skilfully  test  and  in- 
MdgM.  spect  the  materials  it  uses  in  its  bridges.     This  duty  of 

inspection  does  not  end  when  the  materials  are  put  in 
place,  but  continues  during  their  use;  for  the  company  is  bound 
to  test  them,  from  time  to  time,  to  ascertain  whether  they  are  be- 
ing impaired  by  use  or  exposure  to  the  elements.  Manser  v. 
Eastern  Counties  R.  Co.  3  Law  T.  (N.  S.)  585 ;  Texas  &  St.  L. 
R.  Co.  V.  Suggs,  62  Tex.  323,  21  Am.  &  Eng.  R.  R.  Cas.  475 ; 
Stokes  V.  Eastern  Counties  R,  Co.  2  Post.  &  F.  691 ;  Robinson  v. 
New  York  C.  &  H.  R.  Co.  9  Fed.  Rep.  877;  Richardson  v.  Great 
Eastern  R.  Co.  L.  R.  ic  C.  P.  486;  Ingalls  v.  Bills,  9  Mete.  1  ; 
Frink  V.  Potter,  17  111.  406;  Bremner  v.  Williams,  i  Car.  &  P. 
414;  Hegeman  v.  Western  Raiiroad  Corp.,  13  N.  Y.  9;  Alden  z'. 
New  York  Cent.  R.  Co.  26  N.  Y.  102. 

The  decision  in  the  case  of  Grand  Rapids  &  I.  R.  Co.  v.  Boyd, 
65  Ind.  527,  is  not  in  conflict  with  this  doctrine,  for  in  that  case 
an  inspection  was  made. 

Judgment  affirmed. 


RiCHMOXD,  Fredericksburg  and  Potomac  R.  Co. 

(  Virginia  Suf rente  Court  of  Affeala,  February  SI,  18S9.) 

Fftuangar — Contract — OonrtmcUon. — An  agreement  made  by  a  railroad  com- 
pany' to  furnish  to  a  Arm  "a  ticket  entitling  either  one"  of  the  partners  of  the 
firm  "  but  onij'  one  on  anv  train,  to  occupv  one  seat  and  travel  on  the  passenger 
trains"  of  the  railroad  companv,  confers  a  right  of  passage  upon  only  one  mem- 
ber of  the  firm  at  a  time,  and  tfie  evidence  of  that  right  is  a  ticket  wHich  must  be 
presented  to  the  conductor  of  any  train  upon  which  a  partner  of  the  firm  should 
take  passage. 

Smim — FTOTlues  of  Jury — Ilan«ir«l  of  Ticket. — Under  such  contract,  it  is  a 
question  for  the  jury  lo  decide  whether,  upon  the  practical  construction  of  the 
contract  adopted  by  the  parties  themselves,  it  was  the  duty  of  the  firm  to  have 
applied  to  the  company  for  the  renewal  of  an  annual  pass  issued  by  the  company, 
or  whether  it  was  the  duty  of  the  company  to  furnish  such  renewal  without  any 
application  therefor. 
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Error  to  Circuit  Court,  Caroline  County. 

Action  to  recover  damages  for  the  wrongful  ejectment  of  the 
plaintiff,  M.  M.  Knopf,  from  a  train  belonging  to  the  defendant, 
the  Richmond,  Fredericksburg  &  Potomac  R,  Co.  The  plaintiff 
brings  error  to  review  a  judgment  for  the  defendant. 

J.  G.  Mason  and  E.  C.  Moncure  for  plaintiff  in  error, 

A.B.  ChandUr  for  defendant  in  error. 

Lewis,  P. — This  was  an  action  of  trespass  on  the  case  in  the 
circuit  court  of  Caroline  county  against  the  Richmond,  Fredericks- 
burg &  Potomac  Railroad  Company,  to  recover  damages  for  the 
alleged   wrongful  ejectment  of  the    plaintiff,   M.    M, 
Knopf,  from  one  of  the  passenger  trains  of  the  defend-  Fast*, 

ant  company  on   the  27th   of   January,    1887.      The 
plaintiff  claimed  the  right  to  be  transported  by  the  said  company 
in  the  train  from  which  he  was  ejected  by  virtue  of  a  certain  writ- 
ten contract,  dated  the  4th  day  of  April,  1885,  and  of  which  the 
following  is  a  copy : 

"This  agreement,  made  and  entered  into  the^th  day  of  April, 
1885,  between  the  Richmond,  Fredericksburg  and  Potomac  Rail- 
road Company,  of  the  first  part,  and  the  firm  known  and  designated 
as  'Knopf  Brothers  &  Co.,"  of  Caroline  county,  Va.,  whereof  Jacob 
Knopf,  C.  E.  Knopf,  A.  G.  Knopf,  and  M.  M.  Knopf  are  the  in- 
dividual members,  of  the  second  part,  witnesseth,  that  for  and  in 
consideration  of  the  sum  of  one  dollar,  paid  to  the  second  party 
by  the  first  party  (the  receipt  whereof  is  hereby  acknowledged), 
and  for  the  further  consideration  of  a  ticket,  entitling  either  one 
of  the  said  Knopfs,  but  only  one,  on  any  train,  to  occupy  one  seat, 
and  travel  on  the  passenger  trains  of  said  railroad  company  be- 
tween Richmond  and  Quantico,  without  charge,  that  said  first 
party  may  enter  upon  and  take  away  from  a  tract  of  land  lying 
west  of  said  line  of  railroad,  between  it  and  the  Mattaponi  river, 
and  opposite  or  nearly  so,  to  the  turnout  known  and  designated 
as  '  Baylor's,'  and  extending  from  near  the  north,  and  to  near  the 
south  end  of  same,  or  a  few  hundred  yards  beyond  these  limits,  in 
either  direction,  the  gravel  required  for  the  purposes  of  the  said 
first  party  (but  not  for  sale  by  the  said  first  party  to  another): 
provided,  that  the  area  of  said  land  taken  from  said  tract  in  any 
one  year,  beginning  with  the  date  of  this  agreement  shall  not  ex- 
ceed one-half  an  acre.  It  is  understood  that  this  arrangement 
shall  continue  in  any  event  for  one  year  from  said  date,  and  there- 
after either  until  said  railroad  company  shall  be  double-tracked  or 
voluntarily  relinquish  the  use  of  and  retire  from  the  tract  afore- 
said, and  remove  therefrom  its  tracks  and  cars,  or  until  the  said 
firm  or  its  members  shall  sell  out,  convey,  or  otherwise  relinquish, 
the  fee  simple  in  said  tract  of  land  to  other  parties  or  persons  than 
any  named  in  this  deed,  and  no  longer.     And  it  is  covenanted  and 
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affirmed  by  the  said  second  party  that  they  are  the  lawful  and  sole 
Qwners  of  the  said  tract  of  land ;  that  they  have  the  right  to  con- 
■  vey  it  or  any  part  of  It ;  that  they  have  not  given  any  lien  or  placed 
any  incumbrance  upon  the  same ;  and  that  the  first  party  shall 
have  peaceful  possession  of  the  premises  for  the  purposes  afore- 
said, according  to  the  terms  of  this  agreement,  which  shall  be  held 
to  cover  all  claims  for  damages  or  compensation  incident  to,  con- 
nected with,  or  otherwise  arising  from,  the  removal  of  said  gravel 
by  the  party  of  the  first  part  in  executing  the  work  contemplated 
by  this  agreement. 

"Witness  the  following  signatures  and  seals  on  the  day  and  year 
first  above  written.  Knopf  Bros.  &  Co.  [Seal] 

"The  Richmond,  Fredericksburg 
"AND  Potomac  Railroad  Co., 
[Seal  of  the  Company]  "By  E.  T.  D.  Myers,  Gen'l  Supt." 

The  plaintiff  was  a  member  of  the  firm  of  Knopf  Bros.  &  Co., 
and  the  question  is  as  to  the  true  construction  of  the  said  con- 
tract. The  facts  are  not  certified,  nor  is  the  evidence,  and  the  case 
turns  upon  the  action  of  the  circuit  court  at  the  trial  in  refusing 
to  give  to  the  jury  certain  instructions  asked  for  by  the  plaintiff, 
and  in  giving  certain  instructions  offered  by  the  defendant. 

It  is  clear,  we  think,  that,  according  to  the  true  interpretation  of 
the  contract,  not  more  than  one  member  of  the  firm  could  ride  at 
the  same  time  on  the  same  train,  and  that  not  more 
Inttrpnutlon  than  one  could  ride  at  the  same  time  on  any  train. 
aloantTMt-  The  expressed  consideration  of  the  contract  is  "a  ticket. 
One  partner  entitling  either  one  of  the  said  Knopfs,  but  only  one, 
to  ride  at  ft  on  any  train,  to  occupy  one  seat,  and  travel  on  the  pas- 
time, sengcr  trains"  of  thu  defendant  company  ;  which  shows 
with  reasonable  certainty  that  not  only  was  the  right 
to  be  carried  restricted  to  one  member  of  the  firm  at  a  time,  but 
that  the  evidence  of  that  right  was  to  be  a  ticket,  to  be  presented 
to  the  conductor  of  every  train  upon  which  any  one  of  the  firm 
should  take  passage  during  the  continuance  of  the  contract  afore- 
said.    The  firm  was  entitled  to  "a  ticket,"  and  not  more  than  one. 

It  is  admitted  that  immediately  after  the  execution  of  the  con- 
tract a  ticket — ;',  c,  an  annual  pass — over  the  road  of  the  defend- 
ant company  was  issued  from  the  general  office  of  the  company 
to  the  iirm,  which  ticket  by  its  terms  was  to  expire,  and  did  ex- 
pire, on  the  31st  day  of  December  of  the  same  year,  and  that  upon 
its  expiration  a  renewal  of  the  ticket  was  applied  for  by  the  firm. 
It  is  also  admitted  that  after  the  expiration  of  the  renewed  ticket 
no  application  was  made  to  the  company  by  the  firm  for  a  ticket 
of  any  kind,  and  that  when  the  plaintiff  was  ejected  from  the  train 
of  the  defendant,  as  aforesaid,  he  was  on  his  way  to  the  city  of 
Richmond  from  Milford  station,  on  the  defendant's  road,  and  that 
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he  offered  no  ticket  to  the  conductor,  or  evidence  of  any  kind  of 
his  right  to  ride,  and  in  point  of  fact  had  none  ;  nor  is  it  claimed 
that  he  was  expelled  from  the  train  by  the  use  of  any  more  force 
than  was  reasonable  and  necessary. 

The  question  was  discussed  at  the  bar  whether  or  not  if  was  the 
duty  of  the  firm  to  have  applied  to  the  company  for  a  renewal  of 
the  ticket  of  pass  upon  the  expiration  of  the  one 
issued  for  the  year  1886, — the  year  preceding  the  date  a«winl  of 
of  the  alleged  injuries, — or  whether  it  was  the  duty  of  put-Dnt; 
the  company  to  have  furnished  it  without  such  appli- 
cation,— the  contract  continuing  in  full  force.  The 
latter  view  was  contended  for  by  counsel  for  the  plain- 
tilT,  who  insisted  that  the  contract  upon  this  point  was,  to  say  the 
least,  ambiguous,  and  that  it  should  in  this  particular  be  construed 
most  strongly  against  the  defendant.  We  think  it  was  a  question 
which  could  be  properly  determined  in  accordance  with  the 
practical  construction  put  upon  the  contract  by  the  parties  them- 
selves, and  that  the  instructions  of  the  court  fairly  left  it  to  the 
jury  to  say  what,  upon  the  evidence,  that  construction  was.  In  a 
recent  case  in  the  supreme  court  of  the  United  States  it  was  held  ' 
that  the  practical  construction  which  the  parties  had  put  upon  the 
terms  of  their  own  contract  was  not  only  to  be  regarded,  but  that 
it  must  prevail  over  the  literal  meaning  of  the  contract,  and  the 
rule  is  certainly  a  very  just  one.  District  of  Columbia  v.  Gallaher, 
124  U.  S.  505.  See  also  Topiiff  v.  ToplifT,  122  U.  S.  121  ;  Kid- 
weil  v.  Baltimore  &  O.  R.  Co.,  11  Grat.  (Va.)  676. 

We  have  carefully  examined  the  numerous  instructions  which 
were  given  to  the  jury,  and  also  those  which  were  refused,  and, 
without  commenting  upon  them  seriatim,  it  is  sufficient  to  say  we 
are  of  opinion  that  there  is  nothing  in  the  action  of  the  circuit 
court,  as  disclosed  by  the  record,  of  which  the  plaintiff  can  justly 
complain.  In  other  words,  the  case  was  substantially  submitted 
to  the  jury  in  accordance  with  the  views  expressed  in  this  opinion. 
The  jury  found  for  the  defendant,  and  the  judgment  upon  the 
verdict  is  accordingly  affirmed.  Carpenter  v.  Washington  &  G. 
R.  Co.,  121  U.  S.  474  ;  31  Am.  &  Eng.  R.  R.  Cas.  120. 

Judgment  affirmed. 
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Missouri  Pacific  R.  Co. 


( Texas  Sufreme  Caurl,   October  IS,  188S.) 

PaMBUfar — Volnntur  IntoxloUlon — Dutr  af  Oompaay, — If  one,  who  has  ren- 
dered himself  incapable  of  self'protection  by  reason  of  a  voluntary  use  of 
inloxicantK,   enters   a   train   without   right,   and  without   the  knowledge  of  the 


Appeal  from  District  Court,  Anderson  County. 
Action    to  recover  damages   for  negligentfy  kilting  plaintiff's 
son.     The  defendant  appeals  from  a  judgment  for  the  plaintiff. 
John  Young  Gooch  ior  apptWmt. 
Gammage  &  Gammage  and  W.  A  Gregg  for  appellee. 

Walker,  J. — This  appeal  involves  the  degree  of  care  or  the 
duty  owing  by  the  railway  company  to  the  deceased,  Ed.  Evans, 

the  son  of  plaintiff,  and  for  whose  death  the  suit  was 
FMti.  brought, under  the  circumstances  of  his  death.  February 

9,  1886,  at  Oakwoods,  a  village  on  the  railway  of  appel- 
lant, a  few  miles  west  of  Trinity  river,  Ed.  Evans,  aged  26  years, 
and  drunk,  his  condition  having  been  noticed  by  his  friends  in 
the  village,  entered  upon  a  freight  train  run  by  the  defendant. 
The  rules  of  the  company  forbade  the  carriage  of  passengers  on 
such  trains.  The  conductor  did  not  know  that  Evans  was  upon 
the  train,  and  the  head  brakeman,  the  only  one  of  the  employes 
shown  to  have  been  aware  of  his  presence,  thought  he  belonged, 
as  clerk  or  in  some  way,  to  a  gang  of  wood  choppers  in  employ  of 
the  company,  who  had  been  taken  upon  the  train.  The  train  left 
Oakwoods  about  dark,  and  Evans  was  upon  the  front  flat  car; 
became  reckless,  so  as  to  require  the  attention  of  the  head  brake- 
man  for  his  safety.  While  on  the  car,  Evans  offered  to  pay  his 
way  to  Palestine,  where  he  said  he  had  to  go,  naming  some  prom- 
inent citizens  of  that  place  as  his  friends.  He  finally  became 
quiet,  and  fell  asleep.  After  crossing  the  Trinity,  the  train 
stopped  to  water  at  Long  Lake  tank,  near  the  east  end  of  the 
bridge  over  the  river.  From  the  tank  westward  50  yards  was 
the  bridge  watchman's  house ;  southwest,  and  about  same  dis- 
tance, a  negro's  house;  and  southward,  300  yards,  Mrs.  Butler's 
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house.  There  was  no  hotel  at  Long  Lake  station ;  but  one  wit- 
ness testified  that  he  had  stayed  all  night  at  Mrs.  Butler's.  There 
was  no  depot  nor  ticket  office  there  ;  but  it  is  a  station,  and  pas- 
sengers usually  got  on  and  off  there.  The  station  was  in  a  field, 
and  the  railway  track  was  frequently  travelled  by  persons  going 
east  and  towards  Tucker,  a  village  three  and  a  half  miles  distant. 
On  stopping  at  the  tank,  Evans  climbed  upon  the  tender,  and  was 
ordered  down  by  the  engineer.  With  aid  from  Gillis,  the  head 
brakeman,  he  got  down.  He  then  walked  150  or  160  feet  to  near 
the  end  of  the  train.  When  the  train  started,  Evans  was  at  a  box 
car,  apparently  tr^'ing  to  enter.  Giliis,  seeing-  his  danger,  caught 
him  by  the  arm  and  led  him  about  15  feet  from  the  track  between 
the  tank  and  the  watchman's  house,  and  he  sank  down,  and  was 
there  left  alone.  Gillis  testified  that  he  did  not  think  Evans  able 
to  take  care  of  himself  while  on  the  train,  nor  when  left.  About 
IS  minutes  after  the  train  left  it  was  followed  by  another.  A 
witness,  who  was  engineer  of  the  second  train,  testified  that  he 
passed  Evans  about  250  yards  east  of  the  tank,  where  he  had 
been  left  by  the  first  train.  Evans  then  was  walking  on  the  ends 
of  the  cross  ties,  outside  of  the  rails.  As  the  train  approached 
him,  he  sta^ered  out  to  the  right,  and  walked  along  until  the 
train  passed.  This  witness, on  looking  back,  saw  Evans  walk  back 
upon  the  track.  About  1 5  minutes  later  a  third  train  passed,  also 
halting  at  the  tank.  The  conductor  testified  to  first  seeing  Evans 
lying  upon  the  track  at  the  cattle  guard,  500  yards  east  of  the 
tank,  and  at  the  exit  from  Mrs.  Butler's  field.  The  witness  first 
saw  Evans  about  75  feet  ahead.  He  was  dressed  in  black,  and, 
with  his  face  from  witness,  lying  upon  the  track  where  he  had 
fallen.  Witness  reversed  the  engine,  and  whistled  for  brakes,  but 
it  was  too  late.  Several  cars  pa.sscd  over  Evans,  causing  his  death. 
His  leg  was  broken  and  skull  fractured.  Witness  left  a  man  with 
Evans,  and  went  on  to  Palestine,  and  reported  the  matter.  The  vil- 
lage of  Tucker  is  three  and  one  half  miles  east  of  the  tank,  and  a 
wagon  road  extends  to  it  from  near  the  cattle-guard  where  Evans 
was  killed. 

The  petition  alleged  negligence  on  part  of  the  defendant — First, 
and  chiefly,  in  the  want  of  care  under  the  circumstances,  looking 
to  the  incapacity  of  Evans  to  take  care  of  himself;  and 
secondly,  that  there  was  want  of  care  in  running  the  ^h"*. 
train  upon  him.  The  charge  of  the  court  limited  the  ''^""^ 
jury  to  the  first  count  for  want  of  care  in  leaving  him  "" 

at  the  tank,  in  his  condition,  and  without  protection.  Upon  this 
the  court  instructed  the  jury  :  "  If,  however,  the  evidence  satis- 
fies you  that  at  the  time  he  [deceased]  got  on  the  train  he  was 
mentally  incapable,  from  the  use  of  intoxicants,  of  caring  for  and 
protecting  himself,  and  of  forming  any  judgment  as  to  what  he 
was  doing,  and  if  defendant's  employes  in  charge  of  the  train  knew 
37  A.  &  E.  R.  R.  Cas.— 10 
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that  such  was  his  condition,  or  knew  from  his  conduct  such  facts 
as  reasonably  would  have  produced  such  knowledge  in  an  ordinary 
mind,  then  it  was  their  duty  to  prevent  him  from  getting  upon 
the  train,  and  if  they  allowed  him,  with  such  knowledge,  to  get 
upon  the  train,  and  took  him  away  from  Oakwoods,  it  became 
their  duty  to  exercise  reasonable  care  to  see  to  his  safety,  while 
they  would  still  have  the  right,  at  the  proper_time  and  place,  to 
put  him  off.  In  doing  so,  if  he  was  in  the  condition  above  defined, 
they  would  have  to  exercise  such  care  as  is  just  defined  to  land 
him  at  a  reasonably  safe  place,  taking  into  consideration  his  con- 
dition, and  all  other  circumstances  affecting  the  question.  .  .  . 
If  Evans  was  in  the  condition  defined,  and  got  off  the  train,  still, 
if  you  find  that  the  degree  of  care  defined  would  have  required 
that  he  be  not  left  at  that  point,  then  it  was  their  duty  to  take 
him  back  upon  the  train,  or  do  what  the  rule,  as  above  given, 
would  have  required  for  his  safety;  and  their  failure  to  do 
so  would  be  the  same  as  if  they  had  put  him  off."  The  defendant 
asked  the  following  charge :  "  You  are  further  instructed  that  the 
plaintiff,  L.  A.  Evans,  is  not  entitled  to  recover  if  her  son  was  not 
in  fact  put  off  the  train  wrongfully,  but  was  put  off  at  a  place 
where  he  could,  by  ordinary  care,  have  avoided  the  injury.  And 
if  the  deceased  would  not  have  been  injured  but  for  his  intoxica- 
tion, the  plaintiff  cannot  recover."  The  court  refused  to  give  it 
as  requested,  but  gave  it  with  the  following  qualification:  "Given 
with  the  qualification  that  it  is  to  be  considered  in  connection  with 
the  general  charge,  and  with  the  further  explanation  that  if  Evans, 
when  he  got  on  the  train  at  Oakwoods,  was  rendered  incapable  by 
drink  or  otherwise  to  the  extent  defined  in  the  general  charge, 
and  if  defendant's  employes,  knowing  this,  carried  hirfi  away  on 
the  train,  and  put  him  off,  or  left  him  at  the  tank,  still  in  that  con- 
dition, then  the  rule  stated  in  the  above  special  chaise  does  not 
apply,  unless  Evans,  before  he  was  killed,  recovered  so  far  as  to 
be  able  to  use  care  or  discretion."  The  defendant  asked  the 
following  charge,  and  it  was  refused:  "If  Ed.  Evans  saw,  or 
could  have  seen, one  or  more  houses  near  by  the  place  where  he  was 
left,near  by  the  tank,  it  was  his  duty  to  have  tried  to  get  accommo- 
dation there,  if  this  would  have  been  the  course  of  a  man  of  ordi- 
nary prudence.  It  is  the  duty  of  one  put  off  of  a  train,  even  wrong- 
fully, to  take  reasonable  care  of  himself,  and  he  cannot  recover 
damages  for  an  injury  which  would  not  have  occurred  if  he  had 
done  so." 

It  is  evident  from  these  paragraphs  from  the  record  that  the 
court  impressed  upon  the  jury  that  the  defendant  was  chained 
with  the  duty  of  additional  care  towards  the  deceased  by  reason 
of  his  condition,  by  reason  of  his  intoxication,  for  that  was  the 
only  disturbing  cause  present  and  interfering  with  the  ordinary 
:  of  action  by  the  deceased,  and  that,  by  reason  of  such  in- 
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toxication,  the  use  of  ordinary  care  of  himself  was  excused  or 
dispensed  with.  The  court  is  referred  to  several  cases  involving 
the  proper  care  required  of  railroad  employes  in  putting 
persons  from  the  trains  when  improperly  aboard  them. 
They  will  be  examined.  In  Houston  &  Texas  C.  R.  Co. 
■  -u.  Devainy,  63  Tex.  1 72,  judgment  was  affirmed  for  dam- 
ages received  by  plaintiff  upon  being  put  off  the  cars 
200  or  300  yards  from  a  station,  in  the  dark,  where, 
after  taking  a  few  steps  he  fell  through  a  trestle,  and  was 
injured,  the  court  having  charged  the  right  of  the  conductor  to  put 
a  passenger  off  the  train  for  want  of  a  ticket ;  that  it  could  lawfully 
be  done,  "but  it  must  be  in  a  place  of  safety."  In  International  & 
G.  N.  R,  Co.  V.  Gilbert,  64,  Tex.  540,  22  Am.  &  Eng.  R.  R.  Gas.  405, 
it  was  held  to  be  want  of  proper  care  for  the  conductor  to  expel 
from  the  train,  for  non-payment  of  fare,  a  woman,  "  accompanied 
by  her  sister,  and  two  infant  children,  in  a  swamp  of  a  river,  in  a 
strange  land,  on  a  cold,  dark  night,  where  she  could  get  no  shelter 
except  with  negroes ;"  and  that,  under  such  circumstances,  plain- 
tiff walked  several  miles  back  to  a  place  of  safety,  was  a  natural 
and  proper  act  on  her  part.  In  Texas  &  P.  R.  Co.  v.  Cole,  66 
Tex.  562,  27  Am.  &  Eng.  R,  R.  Gas.  144,  it  was  held  that  where 
an  ejected  passenger,  at  a  place  where,  upon  enquiry,  she  would 
probably  have  found  comfortable  lodgings,  should  have  made  the 
effort  to  get  such  protection,  and  that  the  railway  company  was 
not  liable  for  injury  caused  by  her  walking  a  long  distance  to  her 
destination  at  night.  In  each  of  these  cases  the  passenger  was 
without  fault.  Each  had  a  ticket,  and  was  on  the  train  by  mistake 
of  the  railroad  officials.  The  locality,  its  surroundings,  the  night 
time,  and  the  condition  of  the  weather  were  considered  in  order 
to  determine  whether  the  railroad  officials  were  in  fault  in  ejecting 
from  the  trains ;  the  enquiry  being  as  to  the  safety  of  the  passen- 
ger at  the  time  and  place.  In  the  Gilbert  and  Devainy  cases  it 
was  held  that  proper  care  indicated  that  the  passenger  should 
have  been  earned  back,  or  to  a  safer  place.  In  this  case  the 
deceased  was  in  the  neighborhood  where  he  had  passed  his  life. 
Houses  were  near,  and  there  is  no  evidence  of  inclemency  of  the 
weather.  While  there  was  no  station  house  or  ticket  office,  yet 
passengers  got  on  and  off  the  trains  at  the  place.  It  was  early  in 
the  night,  and,  as  in  the  Cole  case,  no  reasonable  doubt  exists  or 
is  shown  by  the  testimony  but  that  deceased  could  have  had 
shelter  for  the  night  had  he  sought  it.  Unless  there  was  that  in 
his  condition  imposing  an  extraordinary  care  as  a  duty  upon  the 
railroad  officials,  they  had  used  proper  care  when  they  left  deceased 
as  they  did,  in  a  place  safe  in  its  surroundings.  The  deceased  was 
wrongfully  on  the  train,  against  the  rules  of  the  railroad  company, 
and  without  the  knowledge  or  consent  of  the  conductor.  The 
brakeman,  Gillts,  thought  him  one  of  the  gang  of  wood  choppers 
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(employed  upon  the  train),  and  did  not  know  otherwise  until  after 
leaving  Oakwoods.  He  was  left  where,  with  ordinary  care  on  his 
part,  he  was  in  no  danger.  Our  courts  have  held  that  "drunken- 
ness, to  afford  a  ground  for  avoiding  a  contract,  must  be  so  exces- 
sive as  to  render  the  person  incapable  of  consent,  or  for  the  time 
to  incapacitate  him  from  exercising  his  judgment."  Reynolds  v. 
Dechaums,  24Tepc,  175,  Voluntary  intoxication  is  no  excuse  or 
justification  for  the  commission  of  an  act  against  the  criminal  laws 
committed  in  that  condition.  In  Houston  &  T.  C.  R.  Co.  v. 
Sym{}kins,  J4  Tex,  615,  it  was  held  that  if  the  plaintiff,  when  run 
over  and  injured,  was  in  a  state  of  intoxication,  "such  conduct 
was  contributory  negligence."  A  like  rule  was  intimated  in  Hous- 
ton &  T.  C.  R.  Co.  V.  Smith,  52  Tex.  178,  22  Am.  &  Eng.  R.  R. 
Cas.  421.  In  I  Thomp.  Neg.  450,  the  rule  is  stated  "that  if  a  tres- 
passer, by  his  own  act,  deprive  himself  of  the  exercise  of  his  facul- 
ties, for  example,  by  falling  asleep,  or  being  drunk,  upon  the  track, 
such  conduct  is  contributory  negligence  which  constitutes  a  bar 
to  his  action  for  damages ;"  citing  authorities  to  which  we  do  not 
have  access.  In  Whart.  Neg.  §  306 ;  "An  insane  person  is  there- 
fore distinguishable  from  a  drunkard  by  the  fact  that  with  the 
former  incapacity  is  involuntary,  while  in  the  latter  it  is  voluntary  ; 
and  hence  a  drunkard  may  be  guilty  of  contributory  negligence 
by  getting  drunk  before  putting  himself  in  a  position  of  danger  in 
which  he  receives  injuries,  from  which,  had  he  been  sober,  he 
would  have  escaped."  Again,  citing  from  Beach,  Cont,  Neg,  391. 
"When  contributory  negligence  is  the  issue,  it  must  appear  that 
the  plaintiff  did  not  exercise  orcjinaty  care,  and  that,  too,  without 
reference  to  his  inebriety,  or  he  may  have  his  action.  The  ques- 
tion is  whether  or  not  the  plaintiff's  conduct  came  up  to  the 
standard  of  ordinary  care,  not  whether  or  not  the  plaintiff  was 
drunk.  As  sober  men  are  frequently  careless  and  guilty  of  negli- 
gence, so  it  very  occasionally  happens  that  drunken  men  are  careful 
and  prudent,  or,  if  negligent,  that  their  intoxication  cut  no  figure 
in  the  matter ;  from  which  the  law  infers  that  there  is  no  proper 
and  necessary  connection  between  sobriety  and  carefulness,  nor 
between  inebriety  and  negligence." 

Following  the  weight  of  authority  it  would  seem  the  railway 
company  would  only  be  liable  for  wanton  or  wilful  neglect  on  the 
part  of  its  employes  towards  the  deceased  of  the  duty 
Idabillt;  of  of  caring  for  his  safety,  if  he  was  intoxicated,  even  to 
r«ilw*7  Mr  the  extent  of  insensibility.  It  cannot  be  conceded  to 
Lqnrrtoiii-  one  incapable  of  protecting  himself  from  the  voluntary 
tozioaMd  use  of  intoxicants  that,  by  entering  upon  a  train  from 
pwMm.  which  he  is  forbidden,  and  without  the  knowledge   or 

consent  of  the  conductor,  he  can  thereby  impose  upon 
the  railway  company  any  duty  beyond  ordinary  care  to  protect 
him  from  injurywhile  upon  the  train,  and  to  leave  him  in  a  reason- 
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ably  safe  condition.  The  appellant  insists,  and  not  without  reason, 
that,  instead  of  excusing  want  of  proper  care,  the  intoxication  was 
a  continuing  fact,  evidencing  negligence,  if  not  negligence  itself, 
without  which  the  injury  would  not  have  happened.  If,  as  it 
seems  to  be,  voluntary  intoxication  to  the  extent  of  insensibility 
is  chargeable  as  negligence  when  contributing  to  the  injury,  it 
would  follow  that  a  less  degree  of  or  partial  intoxication  would 
not  excuse  or  dispense  with  the  duty  of  self-protection  by  proper 
care  to  avoid  danger.  The  term  "  partial  intoxication"  is  used  as 
descriptive  of  the  condition  of  the  deceased,  as  his  mental  colidition 
is  indicated  by  his  actions,  as  appears  from  the  testimony.  His 
entry  upon  the  train  at  Oakwoods;  his  proposal  to  pay  his  way 
when  he  was  discovered  not  to  belong  to  the  wood  chopper's 
gang;  his  referring  to  his  friends  at  Palestine;  his  descent  from 
the  tender  when  ordered  ;  his  effort  to  board  the  train  when  start- 
ing at  Long  Lake  tank  ;  his  movement  from  the  tank  in  the  direc- 
tion he  had  spoken  of  going;  his  careful  avoiding  danger  when 
meeting  the  second  train  ;  and  his  continuing  500  yards  from  the 
tank  towards  Palestine.^  we  re  voluntary-  and  rational  acts,  by  no 
means  denoting  more  than  a  condition  of  partial  drunkenness. 
The  refusal  to  give  the  charge  first  asked  without  qualification  was 
error.  The  second  charge  refused  was  defective,  and  its  refusal 
was  not  improper,  yet  the  latter  part  might  or  should  have  been 
given  to  the  jury.  There  can  be  no  doubt  but  that  the  verdict 
was  induced  by  the  charge  given.  The  question  of  care  or  want 
of  it  on  part  of  the  employes  controlling  the  train  that  ran  upon 
the  deceased,  causing  his  death,  was  not  passed  upon  by  the  jury.- 
For  the  reason  that  the  degree  of  care  given  in  the  charge  as  the 
duty  of  the  defendant  company  towards  the  deceased  was  higher 
and  more  onerous  than  the  law  requires  in  like  circumstances,  and 
for  the  further  reason  that  mental  incapacity,  occasioned  by  intox- 
ication, was  held  to  excuse  the  deceased  from  any  care  whatever 
for  his  safety,  the  judgment  below  must  be  reversed.  The  issues 
of  fact  for  the  jury  upon  a  new  trial  will  be  negligence  or  not  upon 
the  part  of  the  railway  company,  or  want  of  it  on  part  of  deceased, 
the  duties  of  each  to  be  defined  as  above ;  that  is,  without  refer- 
ence to  whether  deceased  was  drunk  or  sober. 
Reversed  and  remanded. 
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Pennsylvania  R.  Co. 

{New  Tork  Court  of  Affealt,  November  K,  188S.) 

PM«eiifar — Snov  and  lea  on  Platrorm — Dntjr  of  Compuiy. — A  railroad  corn- 
pan;)'  is  under  no  obligation  to  remove  tlie  effects  of  a  continuous  etorm  of  snow, 
eleet  and  rain  from  the  exposed  platlorm  of  the  car  while  making  its  pasEage  be- 
tween Btations  or  the  termini  oi  i\&  route;  and  a  passenger  who  has  reason  to 
know  thai  there  is  snow  and  ice  upon  the  platform,  and  tliat  the  company  has  had 
no  reasonable  opportunitj'  to  effectually  remove  It.  cannot  recover  damages  for 
injuries  sustained  through  a  fall  caused  b_v  slipping  thereon. 

Appeal  from  General  Ttrm  of  the  Supreme  Court,  Second 
Department, 

Action  to  recover  damages  for  injuries  sustained  by  a  passenger 
whilst  alighting  from  a  train  belonging  to  the  defendant.  The 
defendant  appeals  from  a  judgment  in  favor  of  the  plaintiff. 

R.  F.  WilkinsoH  (Homer  A.  Nelson,  of  counsel)  for  appellant. 

Gram  B.  Taylor  for  respondent. 

RUGER,  C.  J. — The  evidence  was  quite  conflicting  as  to  the 
presence  of  any   ice  on  the  platform  of  the  car  from  which  the 

plaintiff  fell  and  broke  his  leg,  and  as  to  the  quantity 
Ftstt.  of  snow  lying  thereon  ;  some  of  the  witnesses  stating 

that  there  was  no  ice,  and  only  so  much  snow  as  had 
apparently  been  blown  in  and  gathered  around  the  corners  and 
crevices  of  the  platform ;  and  others  saying  there  was  some  ice 
formed  on  the  edges  of  the  platform  from  sleet,  hail,  or  rain  freez- 
ing there,  and  being  thinly  covered  with  a  coating  of  stiow.  It 
had  stormed  at  various  times  during  the  night  and  morning,  and 
the  weather  was  cold  and  freezing.  Whatever  may  have  been  the 
testimony,  it  is  quite  certain  that  the  quantity  of  either  ice  or  snow 
was  quite  inconsiderable,  and  perceptible  only  after  some  inspection. 
It  also  appeared  that,  such  as  it  was,  it  had  been  formed  upon  the 
platform  of  a  passenger  car  attached  to  a  through  train,  running 
from  Chicago  to  Fort  Wayne,  in  the  course  of  its  transit  between 
those  places.  The  plaintiff  had  taken  his  passage  at  Chicago  for 
a  place  beyond  Fort  Wayne,  and  had  been  upon  the  cars  about  12 
hours,  when,  about  5  o'clock  A.  M.,  they  arrived  at  Mansfield,  in 
the  state  of  Ohio,  where  the  accident  occurred.  The  jory  were 
undoubtedly  authorized  to  find  from  the  evidence  that  there  was 
some  snow  upon  the  car  platform,  and  some  slight  spots  of  tee 
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around  its  edges,  and  that  the  accident  was  occasioned  by  the 
slipping  of  the  defendant  on  the  platform  by  reason  of  such  ice  or 
snow.  There  is  no  claim  that  there  were  hummocks  or  bunches 
of  either  substance,  or  that  it  lay  in  any  other  form  than  as  a  thin 
covering  upon  the  platform.  It  was  also  established  by  the  evi- 
dence of  the  plaintiff  that  he  was  aware  of  the  condition  of  the 
platform  at  the  time  of  the  accident,  as  he  had  two  or  three  times 
during  the  night  crossed  over  it,  and  observed  that  it  was  slippery. 
The  amount  of  the  verdict  rendered  in  the  case  is  quite  reasonable, 
and  as  the  plaintiff  was  undoubtedly  seriously  injured,  and  was 
subjected  to  damage  by  reason  thereof,  we  should  be  quite  willing  ■ 
to  affirm  the  judgment  if  it  could  be  done  without  violating  legal 
principles.  Railroad  corporations,  however,  are  not  the  insurers 
of  the  lives  or  safety  of  passengers  upon  their  cars,  and, 
in  order  to  render  them  so,  it  is  essential  to  show  that  UkUlltyof 
they  have  neglected  the  performance  of  some  duty  nllraBd-rD*- 
which  in  the  exercise  of  reasonable  care,  prudence  and  gre*  of  can 
diligence  they  owe  to  such  passengers.  We  think  the  te(ulr»i. 
trial  court  was  not  justified  in  applying  to  this  case  the 
rule  pertaining  to  the  construction  and  maintenance  of  tracks  and 
running  machinery  by  railroad  corporations,  which  holds  them  to 
the  use  of  the  utmost  possible  care  in  discovering  and  remedying 
defects  therein.  That  rule  is  applicable  to  such  appliances  of  a 
railroad  as  would  be  likely  to  occasion  great  danger  and  loss  of  life 
to  the  travelling  public,  if  defects  existed  therein,  on  account  of 
the  velocity  with  which  cars  are  moved,  and  the  destructive  and 
irresistible  force  which  accompanies  such  motion.  No  claim  is 
made  here  but  that  the  road  bed  was  in  good  order,  the  cars  con- 
structed upon  the  usual  and  fustomary  plan,  and  provided  with 
all  the  conveniences  and  appliances  ordinarily  used  to  afford  safety 
and  comfort  to  their  occupants.  It  had  a  safe  and  well  constructed 
platform,  with  proper  and  convenient  steps,  to  enable  passengers 
to  safely  enter  or  alight  therefrom,  and  hand  rails  on  either  side  to 
afford  assistance  in  case  of  any  insecurity  in  the  footing  of  the 
passage  way.  The  accident  occurred  from  a  cause  which  is  as  com- 
mon to  all  other  exposed  places  as  to  that  of  a  car  platform,  and 
which  is  inseparable  from  the  nature  of  a  northern  climate.  Per- 
sons who  suppose  that  they  are  freed  from  the  exercise  of  reason- 
able care  and  prudence  in  passing  over  places  exposed  to  ice  and 
snow  in  such  a  climate  as  ours,  upon  the  assumption  that  a  duty 
belongs  to  some  other  person  to  keep  such  place  under  all  circum- 
stances absolutely  free  therefrom,  greatly  mistake  the  legal  obli- 
gations resting  upon  the  parties  respectively  interested.  The  rule 
laid  down  by  the  trial  court  in  Weston  v.  New  York  E.  R.  Co.,  as 
approved  in  73  N.  Y.  595,  in  reference  to  a  permanent  platform 
at  an  elevated  railroad  station  in  the  city  of  New  York,  was  that 
"  the  defendant  was  not  bound  to  keep  its  platform  in  such  a  con- 
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dition  that  it  would  have  been  impossible  for  any  passenger  to 
slip,  but  in  such  a  condition  that  a  person  using  ordinary  care, 
which  people  use  when  not  apprised  of  danger,  would  not  slip." 
This  was  applied  in  a  case  where  the  snow  had  fallen  long  before 
the  accident  and  an  effort  had  been  made  by  the  railroad  com- 
pany to  remove  it,  but  it  had  imperfectly  performed  that  duty. 
We  think  even  such  a  rule  is  not  applicable  to  the  removal  of  snow 
and  ice  on  cars  attached  to  a  running  railroad  train  travelling  in 
the  night  during  a  continuous  storm.  The  immediate  and  con- 
tinuous removal  of  all  snow  and  ice  from  such  trains,  or  the  cover- 
ing of  them  with  sand  or  ashes  in  such  manner  that  no  slippery 
places  shall  be  at  any  time  exposed,  would  be  quite  impracticable 
and  beyond  the  duty  which  a  railroad  company  owes  to  its  pas- 
sengers. The  presence  of  snow  or  ice  upon  exposed  places  on 
moving  cars  is  an  accident  of  the  hour,  and  no  ordinary  diligence 
could,  during  the  prevalence  of  a  storm,  wholly  remove  its  effects 
from  the  places  exposed  to  its  action,  S"  as  to  prevent  accidents 
to  heedless  and  inattentive  travellers.  A  passenger  on  a  railroad 
train  has  no  right  to  assume  that  the  effects  of  a  continuous  storm 
of  snow,  sleet,  rain  or  hail  will  be  immediately  and  effectually  re- 
moved from  the  exposed  platform  of  the  car  while  making  its  pas- 
sage between  stations  or  the  termini  of  its  route,  and  it  would  be 
an  obligation  beyond  a  reasonable  expectation  of  performance  to 
require  a  railroad  corporation  to  do  so.  Wc  are  not  referred  to 
any  case  laying  down  the  precise  degree  of  care  and  diligence  re- 
quired of  such  corporations,  under  such  circumstances;  but  wc 
think  it  must  be  somewhat  analogous  to  that  imposed  upon  mu- 
nicipal corporations  in  respect  to  the  removal  of  snow  and  ice  from 
public  streets.  Those  corporations  are  required  to  remove  dan- 
gerous accumulations  of  snow  or  ice  in  a  street  or  public  place 
within  a  reasonable  time  after  they  have  occurred,  but  they  are 
not  to  be  deemed  negligent  if  they  do  not  remove  all  traces  of 
such  obstructions  when  they  do  not  constitute  something  mdre 
than  the  presence  of  a  danger  arising  alone  from  their  inherent 
quality  o(  being  slippery,  Taylor  v.  Yonkers,  105  N.  Y.  202 ; 
Kinney  v.  City  of  Troy,  108  N.  Y.  570;  Kaveny  v.  City  of  Troy, 
108  N.  Y.  572.  The  theor>'  upon  which  the  learned  trial  judge 
denied  the  motion  for  a  nonsuit  in  this  case  is  undoubtedly  ex- 
pressed in  his  charge  to  the  jury,  in  which  he  says :  "  If  you  will 
pay  attention  you  will  understand  the  enormous  responsibility 
which  such  a  company  assumes.  The  duty  it  owes  the  public  is 
the  utmost  possible  care  to  anticipate  future  accident  or  disaster, 
and  the  utmost  possible  prudence  in  guarding  against  it."  Al- 
though this  portion  of  the  charge  was  unexcepted  to  by  the 
defendant,  and  is  therefore  unavailable  to  it  as  an  error  of  law 
upon  this  appeal,  it  may  yet  be  taken  as  an  expression  of  the 
views  entertained  by  the  court  in  respect  to  the  law,  in   refusing 
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to  grant  the  motion  to  nonsuit  presented  by  the  defendant.  It  is 
quite  impossible  to  lay  down  any  general  rule  applicable  to  all  cir- 
cumstances, in  respect  to  the  degree  of  care  to  be  observed  by  a 
railroad  corporation  in  the  rcmovaL  of  ice  or  snow  from  its  cars, 
and  each  case  must  therefore  be  generally  determined  by  its  own 
peculiar  circumstances :  but  it  is  safe  to  say  that  such  corporations 
should  not  be  held  responsible  for  the  dangers  produced  by  the 
elements  until  they  have  assumed  a  dangerous  form,  and  they 
have  had  a  reasonable  opportunity  to  remove  their  effects.  Hav- 
ing arrived  at  the  conclusion  that  the  case  presented  no  facts  as  to 
the  negligence  of  the  defendant  which  a  jury  were  justified  in  re- 
garding as  proof  of  negligence,  we  deem  it  unnecessary 
to  discuss  at  length  the  question  of  the  alleged  OoBbrflniteiT 
contributory  negligence  of  the  plaintiff.  A  problem  not  mkU««am 
free  from  doubt  is  presented  by  a  verdict  adjudging  of  plaintiff. 
the  defendant  guilty  of  negligence  in  not  observing 
the  danger  arising  from  the  presence  of  snow  and  ice  upon  a 
platform,  and  yet  exonerating  the  plaintiff  from  the  imputation  of 
contributory  negligence,  in  view  of  the  tact  that  he  knew  that  ice 
and  snow  had  accumulated  on  the  platform  ;  that  he  had  twice 
slipped  there  the  same  night,  and  thereafter  walked  fearlessly  over 
it,  without  availing  him^iel^  to  the  protection  of  hand  rails  within 
his  reach  on  both  sides  of  the  platform.  The  same  duty  which 
rested  upon  the  defendant  to  see  and  remove  this  obstruction 
rested  upon  the  plaintiff  with  still  greater  force,  to  guard  himself 
from  injury  while  passing  over  it,  because  he  had  been  informed 
by  experience  of  its  presence  and  danger,  and.  as  the  storm  con- 
tinued until  the  train  reached  Mansfield,  he  should  have  known 
that  no  reasonable  opportunity  had  been  afforded  the  railroad 
company  to  effectually  remove  it.  The  judgments  of  the  courts 
below  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  £vent. 
All  concur. 
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of  transportation,  or  in  the  conduct  of  the  buglnegs,  and  has  no  application  to  a 
case  where  a  pastenger  is  injured  through  being  struck  bv  a  hard  substance  while 
sitting  at  a  window  and  whilet  another  train  is  paKslng  t^e  train  upon  which  he 
:s  travelling, — at  all  events,  when  the  employes  of  the  railroad  company  testi^ 
that  thejF  knew  nothing  of^the  occurrence  and  had 'done  nothing  to  bring  it 
about,  and  the  employes  in  charge  of  passing  trains  testirv  titey  liad  not  thrown 
anv  substance  from  their  engines  or  tenders  and  thai  none  nad  fallen  there- 
Buna — ProTlne*  of  Jury. — When  a  passenger  U  injured  through  being  struck 
by  a  hard  substance  whilst  a  train  is  passing  upon  the  opposite  line,  the  case 
ought  to  be  sent  to  the  jury,  although  there  is  evidence  to  the  effect  that  none  of 
the  employes  of  the  company  were  guilty  of  negligence  contriiiuting  to  the  ac- 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

Action  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  Herbert  G.  MacKinney.  whilst  travelling  upon  a 
train  belonging  to  and  operated  by  the  defendant,  the  Pennsyl- 
ania  R.  Co.  The  defendant  brings  error  to  review  a  judgment 
for  the  plaintiff. 

/o/tn  Hampton  Barnes  and  Geo.  Tucker  Bispham  for  plaintiff  in 
error. 

Mayer  Sulzberger  for  defendant  in  error, 

SterretT,  J. — In  May,  1887,  plaintiff  below  was  a  passenger 
on   one   of   defendant  company's  cars,  bound  for   Philadelphia. 
While  he  was  occupying  the  third  or  fourth  seat  from 
iMta.  front  end  of  the  car,  left  side,  next  to  an  open  win- 

dow, and  the  train  was  running  rapidly,  some  distance 
south  of  Trenton,  he  received  a  violent  blow  on  the  left  eye, 
causing  the  severe  and  painful  injury  of  which  he  complains. 
The  nature  of  the  injury  indicated  that  he  was  struck  by  some 
hard  substance,  hurled  with  considerable  force.  Surgical  examina- 
tion of  the  eye,  made  on  arrival  at  Philadelphia,  showed  that 
it  was  probably  a  piece  of  coal.  Small  particles  of  some  hard 
substance  resembling  coal  were  found  and  removed  from  the 
injured  or^an.  Plaintiff  testified  that  the  blow  was  so  severe  that 
it  almost  stunned  him.  and  threw  him  back  into  his  seat.  He 
further  said :  "As  I  recovered,  to  an  extent,  from  the  shock,  I 
covered  the  right  eye  to  see  if  the  sight  was  entirely  lost,  as  I 
presumed  the  blow  had  burst  the  left  eye.  I  found  I  could  see  a 
little,  but  I  was  siiffering  excruciating  agony."  The  character  of 
the  injury  and  circumstances  attending  it  were  such  that  plaintiff 
had  no  opportunity  for  successful  investigation,  and,  of  course, 
he  was  unable  to  explain  how  it  occurred.  All  he  knew  was  that, 
at  the  time  he  was  struck,  he  saw,  through  the  open  window  at 
which  he  was  sitting,  one  of  the  company's  trains,  passing  in  the 
opposite  direction,  immediately  on  the  left  of  the  train  on  which 
he  was  being  carried;  that,  simultaneously  with  receiving  the  blow, 
the  engine  of  that  train  was  directly  opposite  the  window,  and 
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was  thus  interposed  between  him  and  that  side  of  the  railroad  and 
land  adjacent  thereto.  That  fact,  it  was  claimed  by  him,  nega- 
tived any  inference  that  the  injury  resulted  from  the  act  of  a 
stranger,  or  anyone  not  connected  with  the  operation  of  the  road. 
His  theory  was  that  a  piece  of  slate  or  coal  was  negligently  thrown 
by  the  fireman  or  other  employe  on  the  passing  engine,  either  in 
an  effort  to  get  rid  of  it,  or  in  drawing  or  working  at  his  fire,  etc.; 
but,  of  course,  that  could  not  be  assumed  by  the  court  as  an  ad- 
mitted and  established  fact.  While  the  circumstances  in  evidence 
tended  to  sustain  the  plaintiff's  theory,  the  cause  of  the  accident 
was  not  satisfactorily  explained  by  either  party.  The  company's 
employes  in  charge  of  the  train  on  which  plaintiff  was,  testified 
that  they  knew  nothing  of  the  occurrence,  and  had  done  nothing 
to  bring  it  about.  Other  employes,in  charge  of  passing  trains, 
testified  that  they  had  not  drawn  or  worked  at  their  fires,  or 
thrown  off  any  slate,  coal  or  any  other  substance  from  their  engines 
or  tenders,  and  that  none  had  fallen  therefrom.  Evidence  was 
also  introduced  to  prove  that  all  the  appliances,  machinery,  etc., 
of  the  road,  including  the  engines,  were  in  good  order,  and  that 
the  latter  were  properly  provided  with  approved  spark-arresters, 
etc.  There  was  no  derailment  of  the  train,  no  collision  with  any 
train  or  other  object  on  the  road,  no  breaking  of  any  machinery 
connected  with  the  southbound  train,  nor  any  evidence  of  any- 
thing wrong  with  the  passing  trains  or  cars. 

In  view  of  the  evidence  tending  to  prove  a  state  of  facts  such 
as  that  above  indicated,  the  defendant  company  presented  four 
points  for  charge,  in  the  first  and  fourth  of  which 
binding  instructions  to  find  for  defendant  were  asked,  DafMdut't 
on  the  ground  that  there  was  no  evidence  of  negli-  point*- 
gence  proper  for  the  consideration  of  the  jury.  These  iBttrndiiMM. 
points,  we  think,  were  rightly  refused. 

The  other  two  points  were  as  follows:  "(2)  Under  the  cir- 
cumstances of  the  present  case,  no  presumption  of  negligence 
arises  against  the  defendant  from  the  mere  fact  that  the  plaintiff 
was  a  passenger,  and  was  injured  while  riding  in  the  defendant's 
cars.  (3)  The  burden  of  the  proof  is  on  the  plaintiff  to  show 
that  the  injury  for  which  he  sues  was  occasioned  by  the  defendant; 
and,  under  the  circumstances  of  the  present  case,  the  burden  rest- 
ing on  the  plaintiff  is  not  satisfied  by  the  mere  presumption  of 
negligence  which  sometimes  arises  against  the  carrying  company 
when  a  passenger  is  injured."  The  learned  president  of  the  com- 
mon pleas  also  declined  to  affirm  either  of  these  points,  and 
emphasized  his  refusal  by  charging  inter  alia,  as  complained  of 
in  the  first  specification  of  error,  viz:  "The  rule  of  law,  as  appli- 
cable to  this  case,  is  that  the  mere  happening  of  an  injurious 
accident  to  a  passenger  while  in  the  hands  of  a  carrier  will  raise 
prima  facie  a  presumption  of  negligence,  and  throws  the  onus  that 
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it  did  not  exist  on  the  carrier.  Under  this  principle  and  the  (acts 
in  this  case,  the  jury  will  begin  their  consideration  with  the  fact 
established  that  the  injuries  were  the  result  of  negligence  of  the 
defendant.  This  fact  must  be  rebutted  or  answered  by  evidence. 
In  other  words,  the  defendant  must  show  by  evidence  that  it  was 
not  negligent.  If  it  has  not  done  this,  the  verdict  must  be  for  the 
plaintiff."  In  immediate  connection  therewith  he  said  to  the 
jury:  "It  is  your  duty,  of  course,  to  consider  all  the  evidence  in 
the  case,  and  to  come  to  a  conclusion  on  this  question  of  negli- 
gence. If  you  find  that  the  defendant  was  negligent,  then  the 
question  of  dam^es  must  be  considered  by  you,  * 

The  rule  clearly  stated  by  the  learned  judge  in  the  foregoing 
extract  from  his  general  charge  is  not  only  an  old  and  well-set- 
tled principle  of  law,  but  one  of  very  general  applica- 
Trmamf-  tion  in  cases  of  injury  to  passengers  white  in  the  course 
ttraof  n^  of  transportation.  The  only  question  is  whether  it  is 
Ugnw*  to  of  such  universal  application  that  it  can  be  invoked 
MM  of  1b-  without  proof  of  something  more  than  the  mere  fact 
juT  M  of  an  injurious  accident  to  a  passenger  while  in   the 

pMMngv.  bands  of  the  carrier,  and  in  the  absence  of  any  admis- 
sion or  evidence  tending  to  connect  the  tatter  or  his 
servants,  or  any  of  the  appliances  of  transportation,  with  the 
happening  of  the  injury.  The  rule  in  question  has  been  frequently 
recognized  and  the  presumption  of  negligence  applied  in  variety 
of  cases,  among  which  are  stage  coach  accidents,  resulting  from 
breaking  an  axle,  etc.,  railroad  accidents,  including  derailment 
of  cars,  collisions,  breaking  of  machinery,  fatting  of  berth  of 
sleeping  car,  violent  outbreak  among  other  passengers  on  train, 
explosion  on  passenger  vessel,  etc.  Christie  v.  Gri^s,  2  Camp. 
79;  Stokes  v.  Saltonstall,  13  Pet.  181 ;  Ware  v.  Gay,  11  Pick. 
109;  Hipsley  V.  Kansas  City,  St.  J.  &  C.  B.'  R.  Co.,  27  Am.  & 
Eng  R.  Cas.  287;  Feital  v.  Middlesex  R.  Co.,  109  Mass.  398; 
Edgerton  v.  New  York  &  H.  R.  Co.,  39  N.  Y,  229;  Sullivan  v. 
Philadelphia  etc.  R.  Co.,  30  Pa.  St.  234;  Cleveland,  C.  C.  &  I.  R. 
R.  Co.  V.  Walrath,  8  Am.  &  Eng.  R.  Cas.  371 ;  Pittsburg  etc.  R. 
Co.,  V.  Pillow,  76  Pa.  St.  510,  513;  Spear  v.  Philadelphia,  W.  & 
B.  R.  Co.,  1 19  Pa.  St.  61 ;  Packet  Co.  v.  McCool,  8  Am.  &  Eng.  R. 
Cas.  390;  Laing  v.  Colder.  8  Pa.  St.  481 :  Holbrook  ».  Utica  &  S. 
R.  Co.,  12  N.  Y.  236;  Pennsylvania  &  R.  R.  Co.  v.  Anderson,  94 
Pa.  St.  35 1 ;  Story.  Baitm.  592-601  ;  Shear.  &  R.  Neg.  §§  280, 2800, 
and  notes. 

In  nearly  every  case  in  which  the  rule  under  consideration  has 
been  applied,  it  will  be  found  that  the  injury  complained  of  was 
shown  to  have  resulted  from  breaking  of  machinery,  collision, 
derailment  of  cars,  or  something  improper  and  unsafe  in  the  appli- 
ances of  transportation,  or  in  the  conduct  of  the  business,  and 
not  from  any  cause  wholly  disconnected  therewith.     In  Laing  v. 
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Colder  the  plaintiff's  arm  was  broken  because  the  side  of  the 
bridge  was  .dangerously  close  to  the  side  of  the  track,  but  in  that 
case  there  was  evidence  of  contributory  negligence,  etc.  The 
injury  in  Sullivan  v.  Philadelphia  etc.  R.  Co.  resulted  from  col- 
lision of  the  train  with  an  obstruction  on  the  track.  Pittsburgh 
etc.  R.  Co.  V.  Pillow,  the  injury  was  caused  by  an  outbreak  of  vio- 
lence among  other  passengers  in  the  car;  and  in  Spear  v.  Phila- 
delphia, W.  &  B.  R.  Co.,  the  injury  resulted  from  an  unexplained 
explosion  on  board  a  crowded  steamer.  In  the  latter  case  our 
Brother  WILLIAMS  summarized  the  controlling  facts,  and  applied 
the  rule  thus:  "The  person  injured  was  a  passenger.  The  injury 
occurred  after  the  carriage  had  begun,  and  the  cause  of  the  injury 
was  an  explosion  on  the  boat,  which  was  the  vehicle  or  instru- 
ment of  carriage,  and  which  was  under  the  exclusive  care  and 
control  of  the  defendant's  servants.  The  rule  of  law  is  that  the 
'  mere  happening  of  an  injurious  accident '  to  a  passenger  while  in 
the  hands  of  the  carrier  will  raise  prima  facie  a  presumption  of 
negligence,  and  throw  the  ontts  of  showing  that  it  did  not  exist 
on  the  carrier."  Of  course,  the  rule,  as  thus  broadly  stated,  must 
be  considered  in  connection  with  the  facts  which  warranted'  its 
application,  and  this  is  so  in  regard  to  all  the.  cases.  The  facts 
and  circumstances  connected  with  the  injury  complained  of  in 
each  furnished  a  basis  for  the  presumption  of  negligence.  As 
was  said  in  Delaware,  L.  &  W.  R.  Co,  v.  Napheys,  go  Pa.  St,  141, 
I  Am.  &  Eng.  R.  R.  Cas.  52,  the  general  rule  undoubtedly  is  that 
the  party  who  alleges  negligence  as  the  basis  of  a  claim  for  dam- 
ages must  prove  the  fact  alleged,  and  the  extent  of  the  injury,  if 
more  than  nominal  damages  are  claimed;  but  in  some  cases, 
slight  proof  only  is  required  to  justify  a  presumption  of  negli- 
gence. The  mere  circumstances  attending  the  injury,  when  put 
in  proof,  may  be  enough  to  cast  the  burden  of  exculpation  on 
defendant.  If  a  passenger  seated  in  a  railroad  car  is  injured  in  a 
collision,  or  by  the  upsetting  of  the  car,  the  breaking  of  a  wheel, 
axle,  or  other  part  of  the  machinery,  he  is  not  required  to  do 
more,  in  the  first  instance,  than  prove  the  fact,  and  show  the 
nature  and  extent  of  the  injury.  A  prima  facie  case  for  the 
plaintiff  is  thus  made  out,  and  the  onus  is  cast  on  the  carrier  to 
disprove  negligence.  It  is  reasonable  that  it  should  be  so,  be- 
cause the  company  has  in  its  possession  and  under  its  control, 
almost  exclusively,  the  means  of  knowing  what  occasioned  the 
injury,  and  of  explaining  how  it  occurred,  while,  as  a  general  rule, 
the  passenger  is  destitute  of  all  knowledge  that  would  enable  him 
to  present  the  facts  and  fasten  the  negligence  on  the  company,  in 
case  it  really  existed.  The  contract  to  carry  implies  that  the 
company  is  provided  with  a  safe  and  sufficient  road ;  that  its  cars 
are  staunch  and  roadworthy ;  that  every  precaution  which  human 
skill,  prudence  and  foresight  could  suggest  has  been  taken  to 
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guard  against  every  apparent  danger  that  may  beset  the  passen- 
ger ;  and  that  the  servants  in  charge  are  tried,  sober  and  compe- 
tent men.  When  a  passenger  is  injured  by  any  accident  connected 
with  the  means  or  appliances  of  transportation,  there  naturaDy 
arises  a  presumption  that  it  must  have  resulted  from  some  negli- 
gent act  of  omission  or  commission  of  the  company,  or  some  of 
its  employes;  because,  without  some  such  negUgence,  it  is  very 
improbable  that  the  accident  would  have  occurred.  That  is  the 
basis  on  which  the  presumption  rests,  and  it  stands  as  proof  of 
negligence  until  it  is  successfully  rebutted.  It  arises,  not  from 
the  naked  fact  that  an  injury  has  been  inflicted,  but  from  the 
cause  of  the  injury,  or  from  other  circumstances  attending  it. 
As  a  rule  of  evidence,  the  principle  was  approvingly  recognized 
and  applied  in  Pennsylvania  &  R,  R.  Co.  v.  Anderson,  94  Pa.  St. 
351,  and  other  cases.  In  Holbrook  v.  Utica  &  S.  R.  Co.,  supra, 
a  casein  some  respects  similar  to  the  one  before  us,  it  appeared 
that  at  the  moment  plaintiff '5  arm  was  broken  the  passenger  car 
in  which  she  sat  was  opposite  a  boarding  car,  which  had  been 
placed  on  the  adjoining  track  for  the  accommodation  of  the  com- 
pany's workmen,  A  long  horizontal  mark  on  the  passenger  car 
and  other  circumstances  indicated  that  plaintiff's  arm  as  well  as 
the  car  had  come  in  contact  with  some  object  of  considerable 
size  and  strength,  firmly  fixed  in  its  position,  and  probably  con- 
nected in  some  way  with  the  boarding  car,  and  at  the  same  time 
tended  to  negative  any  inference  that  the  injury  could  have  been 
caused  by  a  stone  or  other  missile  thrown  by  any  person  outside. 
The  immediate  cause  of  the  injury,  however,  was  not  explained. 
The  case,  having  been  submitted  to  the  jury,  with  instructions  to 
ascertain  from  the  evidence  whether  the  injury  resulted  from  any- 
thing disconnected  with  the  company  or  not,  etc.,  a  verdict  in 
favor  of  the  plaintiff  was  rendered.  After  stating  the  general  rule 
as  to  the  burden  of  proof,  etc.,  the  court  of  appeals  said:  "It 
generally  happens,  however,  in  cases  of  this  kind,  that  the  same 
evidence  which  proves  the  injury  done,  proves  also  the  defend- 
ant's negligence,  or  shows  circumstances  from  which  strong  pre- 
sumptions of  negligence  arise,  and  which  cast  on  the  defendant 
the  burden  of  disproving  it.  For  example,  a  passenger's  leg  is 
broken  while  on  his  passage  in  a  railroad  car.  This  itiere  fact  is 
no  evidence  of  negligence  on  the  part  of  the  carrier  until  some- 
thing further  be  shown.  If  the  witness  who  swears  to  the  injury 
testifies  also  that  it  was  caused  by  a  crash  in  a  collision  with 
another  train  of  cars  belonging  to  the  same  carriers,  the  pre- 
sumption of  negligence  immediately  arises;  not,  however,  from 
the  fact  that  the  leg  was  broken,  but  from  the  circumstances 
attending  the  fact.  On  the  other  hand,  if  the  witness  who  proves 
the  injury  swears  that  at  the  moment  when  it  happened  he  heard 
the  report  of  a  gun  outside  of  the  car,  and  found  a  bullet  in  the 
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fractured  limb,  the  presumption  would  be  against  the  negh'gence 
of  the  carrier.  It  is  incorrect,  therefore,  to  say  that  the  negli- 
gence of  the  carrier  is  to  be  presumed  from  the  mere  fact  that 
an  injury  has  been  done  to  the  plaintiff.  The  presumption  arises 
from  the  cause  of  the  injury,  or  from  other  circumstances  attend- 
ing it,  and  not  from  the  injury  itself."  It  follows  from  what  has 
been  said  that  the  learned  judge  of  the  common  pleas  erred  in 
directing  the  jury  to  begin  their  consideration  of  the  case  "with 
the  fact  established  that  the  injuries  were  the  result  of  negligence 
of  the  defendant."  If  the  case  had  been  submitted  to  the  jury 
on  the  evidence,  and  they  had  found  therefrom  that  the  plaintiff's 
injury  resulted  from  something  connected  with  the  operation  of 
the  railroad,  and  not  from  something  entirely  disconnected  there- 
with, and  with  which  neither  the  company  nor  its  employes  had 
anything  whatever  to  do,  that  would  have  raised  prima  facie  a 
presumption  of  negligence  on  the  part  of  the  company,  and 
thrown  upon  it  the  burden  of  proving  that  it  did  not  exist. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Western  North  Carolina  R.  Co. 

(fforlk  Caroliim  Sufreme  Courl,  Dectmher  10, 1888. 


IT  Trial — Upon  Ihe  second  trial  of  an  action  to 
:r  damages  for  personal  injuries,  it  is  error  for  the  court  to  read,  from  the 
opinion  of  the  appellate  court  upon  the  first  trial,  a  Blatement  to  the  effect  that 
the  train  was  a  long  one,  when  no  evidence  has  been  adduced  on  Ihe  second  trial 
to  that  effect,  and  no  instruction  is  given  to  the  jur^  to  disregard  evidence  ad- 
duced on  the  former  trial, 

8am* — BvidancB — SofllclBncy— Frovlnc*  of  Jury. — In  an  action  to  recover dam- 
l^sfor  personal  injuries  sustained  while  travelling  in  the  caboose  of  a  freight  train, 
when  there  is  evidence  to  (he  effect  that  the  train  had  stalled  and  come  to  a  sud- 
den stop,  that  the  plaintiff  rose  and  stooped  to  pick  up  an  overcoat  from  the  floor 
of  the  car  when  there  was  a  joK  so  violent  as  to  cause  him  to  fall  on  the  floor 
and  break  his  thigh,  an  instruction  that  there  was  no  evidence  of  overloading  or 
n^ligent  management,  or  that  the  injury  was  caused  hy  mere  accident,  is  prop- 
erlj-  refused. 

Appeal  from  Superior  Court,  McDoweJI  County. 

Action  against  the  Western  North  Carolina  R.  Co.  to  recover 
dam^es  for  injuries  sustained  by  the  plaintiff,  W.  J.  Wallace, 
whilst  travelling  in  a  caboose  on  a  freight  train  on  defendant's 
road.  The  testimony  of  plaintiff  and  a  fellow-passenger  was  to  the 
effect  that  the  train,  having  stalled  and  come  to  a  stop,  plaintiff 
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arose  from  his  seat  and  attempted  to  pick  up  an  overcoat  from  the 
floor  when  the  car  was  suddenly  struck,  and  he  was  thrown  for- 
ward and  had  his  thigh  broken.  The  defendant  appeals  from  a 
judgment  for  the  plaintiff.  The  case  was  before  the  supreme 
court  on  a  former  appeal,  and  the  judgment  having  been  reversed, 
was  remanded  for  a  new  irial.  For  opinion  on  that  appeal,  see  34 
Am.  &  Eng.  R.  Cas.  553. 

Busbce  £r  Busbee  and  Charles  Price  for  appellant. 

Batchelor  &  Devereux  for  appellee. 

Merrimon,  J. — The  plaintiff  brought  this  action  to  recover 
damages  occasioned  by  the  alleged  negligence  of  the  defendant 

while  it  was  transporting  him  as  a  passenger  in  a 
Om«  ftaMd.     "  caboose  car "  attached  to  one  of  its   freight  trains 

over  its  railroad.  One  ground  of  negligence  assigned 
was  that  the  locomotive  was  overburdened,  and  as  a  consequence 
it  stopped  on  a  steep  grade  on  the  road,  and  in  pushing  the  train 
back  to  a  point  from  which  it  could  the  more  readily  start  anew, 
it  produced  heavy  jolts  and  jars,  and  while  the  plaintiff  was  stand- 
ing on  the  floor  of  the  car  in  which  he  was  riding,  there  came  a 
jolt  so  violent  as  to  cause  him  to  fall  to  the  floor  and  break  his 
thigh,  etc.  The  case  came  before  this  court  by  a  former  appeal. 
g8  N.  C.  494,  434  Am.  &  Eng,  R.  R.  Cas.  553.  On  the  former 
trial,  as  tending  to  show  that  the  locomotive  was  overloaded,  the 
plaintiff  produced  (along  with  the  other  evidence)  evidence  that 
"the  train  was  a  long  one,"  On  the  last  trial  there  was  no  evi- 
dence as  to  the  length  of  the  train.  But  on  this  trial  the  court,  in 
its  instructions  to  the  jury  as  to  the  law  applicable,  read  to  them  a 
considerable  part  of  the  opinion  of  this  court  delivered  in  the 
former  appeal,  and  particularly  to  the  present  purpose  that  part 
wherein  the  court  said :  "  It  is  in  evidence  that  the  jerks  and  jars 
incident  to  the  freight  train  were  known  to  him;  that  on  this 
occasion  the  train  wasa  long  one,  and  the  locomotive  was  moving 
it  with  difficulty,"  etc.  The  court  did  not  qualify  the  reading, 
and  caution  the  jury  by  telling  them  there  was  no  evidence  on 
the  last  trial  as  to  the  length  of  the  train.  The  defendant  assigned 
error  that  the  courts  so  read  the  extracts  recited  at  all,  and  par- 
ticularly that  it  did  so  without  explaining  to  the  jury  that  there 
was  no  evidence  on  the  trial  then  in  progress  as  to  the  length  of 
the  train. 

It  is  alleged  in  the  complaint,  among  other  things,  that  the  de- 
fendant was  negligent  in  that  "the  locomotive  of  the  said  defend- 
ant upon  its  said  railroad  was  overloaded,  causing  it  to  stall,"  etc. 
Such  negligence  is  made  one  of  the  leading  elements  and  con- 
stituent parts  of  the  plaintiff 's  alleged  cause  of  action,  and  it  was 
material  to  prove  on  the  trial  that  the  locomotive  drawing  the 
train  on  which  the  plaintiff  was  riding  when  he  sustained  the 
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injury  complained  of  was  overloaded.    The  evidence  to  prove  this 
fact  was  not  very  clear,  strong,  and  satisfactory,  and  evidence  that 
the  train  was  a  long  one  would  lend  directly  and  ma-    m—„ 
teriaily  to  prove  it,  and   in  case  of  doubt  might,  no  ° 

doubt,  lead  the  jury  toconclude  that  it  was  so  alleged.  "^ 

There  was  no  evidence  produced  on  the  last  trial  as  to  "" 
the  length  of  the  train.  On  the  first  one,  it  appeared 
that  it  was  a  long  one ;  and  when  the  court  read  from  ■  ^"""^ 
the  opinion  of  this  court  in  the  former  appeal  that  there  was  such 
evidence,  without  a  word  of  caution  or  explanation,  the  jury  might 
reasonably  have  understood  the  court  to  instruct  them  that  there 
was  such  evidence  for  them  to  consider.  Certainly,  the  tendency 
of  what  was  read  to  them  as  to  the  evidence  in  this  very  case  was 
to  mislead  them,  and  we  can  see  that  that  evidence,  in  connection 
with  the  other  evidence  as  to  whether  or  not  the  train  was  over- 
loaded, may  have  been  treated  by  the  jury  as  controlling.  If  the 
train  was  not  overloaded,  and  they  so  found  the  fact  to  be,  they 
might  have  rendered  a  verdict  in  favor  of  the  defendant.  We  do 
not  mean  to  suggest  that  they  ought  or  ought  not  to  have  done 
so  in  that  case.  The  court  should,  in  connection  with  its  reading. 
from  the  opinion  of  this  court,  have  cautioned  the  jury  that  they 
could  not  consider  the  evidence  of  the  former  trial,  and  that  par- 
ticularly there  was  no  evidence  on  the  last  trial  as  to  the  length 
of  the  train.  It  was  error  to  fail  to  do  so,  because  the  direct 
tendency  was  to  mislead  the  jury,— perhaps  materially.  If  it  be 
said  that  the  defendant's  counsel  ought  to  have  called  the  court's 
attention  to  the  misleading  tendency  of  the  extract  from  the 
opinion  mentioned,  read  to  the  jury,  it  must  be  said  in  reply  that 
such  suggestion  might  have  force  if  objection  was  not  made  in 
apt  time,  before  the  jury  rendered  their  verdict.  It  does  not, 
however,  appear  that  objection  was  made  in  apt  time.  On  the 
contrary,  the  case  stated  on  appeal  shows  that  the  exception  was 
taken  before  the  verdict  was  rendered,  so  that  the  court  had 
opportunity  to  make  any  correction  it  deemed  proper. 

Inasmuch  as  there  must  be  a  new  trial,  we  deem  it  proper  to 
add  in  respect  to  other  assignments  of  error  that  we  are  of  opinion 
that  there  was  evidence  to  go  to  the  jury  tending  to 
prove  that  the  locomotive  was  overloaded,  and  of  care-  Evidance  of 
less  management  of  it:  that  the  court  could  not  properly  negUgenoe- 
instruct  the  jury,  in  the  light  of  ail  the  evidence,  that  Snffioionoy. 
the  injury  sustained  by  the  plaintiff  was  the  result  of 
a  mere  accident;  nor  should  it  have  said  to  them  that,  in  view  of 
all  the  evidence,  the  plaintiff  could  not  recover;  nor  that,  accept- 
ing the  plaintiff's  own  evidence  as  true,  he  was  chargeable  with 
contributory  negligence.  What  we  have  said  in  the  former  appeal 
in  respect  to  contributory  negligence  was  appropriate  to  be  siiid  in 
the  last  trial,  in  view  of  the  evidence.  There  is  error.  The 
37  A.  &  E.  R.  R.Ca-.— II 
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defendant  is  entitled  to  a  new  trial,  and  we  so  adjudge.     To  that 
end  let  this  opinion  be  certified  to  the  superior  court. 
It  is  so  ordered. 


Delaware,  Lackawanna  and  Western  R.  Co. 

{.Vcw  rort  Court  of  Apftah,  March  S,  1889.) 


UulUtlon  of  AoUou— Firional  injnrlM— Low  of  Sarvlaai.— An  action  bj  k 
husband  to  recover  damaeeG  for  the  loss  of  his  wile's  Herviceu  bj  reason  of  the 
latter  having  received  bodily  tnjurleE  through  the  defendant's  neglij^ence,  is  an 
action  for  personal  injuries  within  the  meaning  of  the  N.  Y.  Code  Civ.  Proc. 
Sec,  383,  ButKl.  5,  and  is  subject  to  the  limitation  of  th  ree  j'ears  prescribed  there- 
by, and  not  to  the  limitation  of  six  years  applicable  to  actions  for  damages  for 
injuries  to  property. 

Appeal  from  General  Term  Court,  Seventh  Department. 

Action  by  Edward  Maxson  against  the  Delaware,  Lackawanna 
&  Western  R.  Co.,  to  recover  damages  for  the  loss  of  his  wife's 
services  occasioned  through  personal  injuries  inflicted  upon  her 
by  defendant's  negligence.  The  defendant  appeals  from  a  judg- 
ment for  the  plaintiff. 

CItarUs  y.  Bisseil  for  appellant. 

F.  C.  Peck  for  respondent. 

Gray,  J.~ The  question  presented  by  this  appeal  is  whether  the 
action  was  barred   because  it  was  not  commenced  within  three 

years  after  the  cause  of  action  accrued.  It  was 
QoMtlon  brought  to  recover  damages  alleged  by  plaintiff  to  have 
pnMnUd.       been  sustained  by  him  in  the  loss  of  his  wife's  services 

and  of  the  comforts  of  her  society,  as  the  result  of  in- 
juries inflicted  upon  her  through  the  negligence  of  the  defendant. 
The  general  term,  in  affirming  the  judgment  of  the  special  term 
which  sustained  plaintiff's  demurrer  to  the  defence  of  the  statu- 
tory limitation,  in  their  opinion  held  that,  in  so  far  as  the  plain- 
tiff's cause  of  action  was  (or  the  loss  of  his  wife's  services,  it  was 
an  injury  to  property,  and  could  be  brought  within  six  years. 
We  think  they  were  in  error,  and  that  the  defence  interposed  was 

complete.  Section  382  of  the  Code  of  Civil  Procedure 
TlLTM  jtm  prescribes  a  limit  of  six  years  for  the  commencement 
limiutioii  of  "an  action  to  recover  damages  for  .  .  .  a  per- 
*  debnM.        sonal  injury,  except  in  a  case  where  a  different  period 

is  expressly  prescribed  in  this  chapter."  Such  an  ex- 
ception is  found  in  the  following  section  of  the  Code  (section  383, 
subd.  5),  where  a  limit  of  three  years  is  prescribed  for  the  com- 
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mencement  of  "an  action  torecover  forapersonal  injury  resulting 
from  negligence."  It  might  be  supposed  that  the  reading  of 
these  two  sections  would  suffice  for  the  conclusion  that,  where  a 
cause  of  action  existed  for  damages,  in  any  way  suffered  by  rea- 
son of  an  injury  to  the  person  through  another's  negligence,  in 
order  to  escape  the  statutory  defence  of  delay,  it  must  be  acted 
upon  within  the  period  of  three  years  prescribed  by  section  383. 
But  the  opinion  of  the  able  judge  at  general  term,  and  the  author- 
ity which  relies  upon,  in  the  case  of  Groth  v.  Washburn,  34  Hun, 
509,  are  of  such  weight  as  to  require  some  discussion  of  the  ques- 
tion. 

In  Webber  v.  Herkimer  &  M.  St.  R.  Co.,  109  N.  Y.  31 1, 34  Am. 
&  Eng.  R.  R.  Cas.  580;  we  held  that,  where  the  source  of  the 
personal  injury  complained  of  is  in  the  negligence  of  the  defend- 
ant, the  action  must  be  commenced  within  three  years,  and  that 
in  all  such  actions  against  carriers  of  passengers,  the  liability  of 
the  defendant  is  based  solely  upon  negligence.  In  this  case 
there  is  no  question  but  that  the  gravamen  of  the  plaintifl's  com- 
plaint is  the  alleged  negligence  of  the  defendant  or  of  its  servants, 
by  reason  of  which  his  wife  received  bodily  injuries  of  such  a 
character  as,  in  addition  to  causing  herpainand  suffering,  disabled 
her  from  performing  such  services  as  a  husband  may  be  presumed 
to  be  entitled  to  on  the  part  of  his  wife.  The  law  gives  to  the 
husband,  to  the  parent,  and  to  the  master  a  right  of  action  for 
any  injury  to  the  wife,  minor  child,  or  servant,  when  caused  by 
the  actionable  acts  of  another,  per  quod  servitum  atnisit.  This 
fiction  of  the  law,  which  sustains  such  an  action  against  others,  is 
not  without  its  admirable  features  ;  inasmuch  as  it  gives  a  remedy 
for  an  injury  to  domestic  rights,  and  serves  as  a  check  upon  their 
molestation.  At  the  bottom  lies  the  personal  injury  suffered  by 
the  plaintiff,  and,  where  it  is  suffered  through  the  negligent  con- 
duct of  the  defendant  towards  the  individual,  whose  relation  to 
the  plaintiff  gives  rise  to  the  right  to  maintain  the  action,  it  is  diffi- 
cult to  understand  the  argument  that  the  limitation  of  time 
prescribed  in  section  383  does  not  apply.  It  is  certainly  a  "  per- 
sonal injury  resulting  from  negligence "  in  the  defendant.  To 
hold  that  the  sense  of  these  words  is  in  their  application  to  the 
body  of  the  plaintiff  seems  as  much  a  narrowing  of  the  ordinary 
import  of  language  as  it  is  really  contrary  to  the  interpretation 
which  we  find  given  elsewhere  in  the  Code. 

By  reference  to  subdivision  9  of  section  3343,  in  the  chapter  of 
definitions  in  our  Code,  we  find  that  a  "  personal  injury  "  is  "  an 
actionable  injury  to  the  person,  either  of  the  plaintiff  or  of 
another."  This  provision  was  derived  from  the  second  section  of 
chapter  449  of  the  Laws  of  1876.  As  originally  enacted  there,  a 
personal  injury  was  "an  actionable  injury  to  the  person  of  the 
plaintiff,  or  of  his  or  her  wife,  husband,  child,  or  servant."     It  is 
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evident  that  the  legislature,  in  enacting  subdivision  5  of  section 
'383,  whereby  a  limitation  of  three  years  is  prescribed  forthe  com- 
mencement of  an  action  for  a  "  personal  injury  resulting  from  neg- 
ligence," has  intended  it  to  apply  as  well  to  actions  growing  out  of 
an  injury  to  the  body  of  any  of  the  persons  enumerated  in  tlie 
section  of  the  act  of  1876  mentioned  as- to  the  plaintiff's  own 
body.  In  the  absence  of  language  in  the  provision  of  the  Code 
justifying  it,  we  can  see  no  reason  for  classifying  separately,  with 
respect  to  the  chapter  of  limitations,  those  actions  for  a  personal 
injury  resulting  from  negligence  which  die  with  the  plaintiff's 
death  and  those  which  survive  to  the  administrator.  Actions  to 
recover  damages  for  a  personal  injury  must  be  commenced  under 
the  Code  within  six  years  in  all  cases,  except  that,  for  a  personal 
injury  resulting  from  negligence,  the  limitation  of  time  is  three 
years,  and  for  libel,  slander,  assault,  battery,  or  false  imprison- 
ment it  is  two  years.  How  can  the  fact  that  the  personal  injury 
complained  of  has  brought  about  a  diminution  of  or  loss  to  one's 
estate  by  reason  of  the  expenses  incurred  or  services  lost  effect 
the  question  of  limitation  if  that  injury  resulted  from  defendant's 
negligence?     The  Code  does  not  make  the  distinction. 

In  endeavoring  to  separate  the  cause  of  action,  and  to  bring 
that  portion  which  rests  on  the  loss  of  service  within  the  statu- 
tory limitation  of  six  years,  it  is  impossible  to  overcome  the  diffi- 
culty in  the  way  of  the  endeavor,  that  the  action  arose  out  of  the 
defendant's  negligence,  and  thus  is  comprehended  within  the  pro- 
vision of  section  382.  But,  further,  it  may  be  added  that,  though 
in  an  action  for  damages  for  an  injury  to  property  a  limitation  of 
six  years  is  imposed,  yet,  by  reference  again  to  the  chapter  of 
definitions,  we  find  in  subdivision  10  of  section  3343  that  the 
legislature  has  excluded  from  the  class  of  actions  based  on  an  in- 
jury to  property  actions  arising  out  of  a  personal  injury;  for  it 
reads:  "An  injury  to  property  is  an  actionable  act  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury  or 
the  breach  of  a  contract."  I  am  not  able  to  read  that  language 
in  any  other  sense  than  that,  when  it  is  brought  to  recover 
on  a  cause  of  action  based  upon  an  injury  to  property,  a  cause  of 
action  based  on  a  personal  injury  is  not  to  be  deemed  inckided. 
The  general  term  below  have  relied  upon  the  case  of  Cregin  i-. 
Brooklyn  Crosstown  R.  Co.,  83  N,  Y.  595.  What  was  decided 
there  was  that  in  an  action  for  a  wrongful  injury  to  the  person  of 
plaintiff's  wife,  whereby  he  suffered  damages  in  the  loss  of 
her  society  and  services  and  in  the  attendant  expenses,  upon  his 
death  the  right  of  action  survived  and  vested  in  his  adminis- 
trators as  to  the  damages  for  loss  of  services,  etc.,  but  abated 
as  to  damages  for  the  loss  of  her  society  and  its  comforts.  It 
was  held  in  that  case  that,  though  the  plaintiff's  cause  of 
action  was  single  in  one  sense,  his  right  of  damages  therefor  was 
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compound,  and  consisted  of  diverse  elements,  and  became 
separable  upon  his  death  as  to  the  pecuniary  loss  by  which 
his  estate  had  been  diminished.  But  no  inference  or  conclu- 
sion is  to  be  drawn  from  the  decision  of  the  court  in  that 
case,  that  because  the  personal  injury  complained  of  caused 
a.  diminution  in  the  plaintiff's  estate  the  action  was  converted  intb 
one  for  an  injury  to  property.  It  is  authority  for  the  proposition 
that,  in  so  far  as  'the  cause  of  action  based  on  the  personal 
injury  is  separable  in  its  elements  of  damage,  as  to  that  damage 
which  is  tangible,  in  the  sense  that  it  is  appreciable  by  those  in- 
terested in  the  administration  of  the  estate,  pro  tanio  the  cause 
of  action,  though  growing  out  of  a  personal  injury,  may  be 
continued,  under  the  statute,  by  the  administrator. 

It  would  be  an  anomalous  condition  of  the  statute  law  if, 
while  an  individual  would  be  limited  in  his  right  to  bring  an 
action  for  an  injury  to  his  body,  resulting  from  the  defendant's 
negligence,  to  the  period  of  three  years  as  to  all  elements  of 
damage,  yet  if  another,  to  whom  the  right  might  appertain  to 
maintain  an  action  for  that  same  injury,  sues,  the  time  is  enlarged 
to  six  years,  on  the  theory  that  it  was  an  injury  to  property. 
We  do  not  find  support  for  such  a  construction  of  the  statute, 
and  we  do  not  believe  any  such  condition  of  things  was  intended 
by  the  legislature. 

The  language  of  the  Code  in  the  fifth  subdivision  of  section 
383  is  broad  enough  to  cover  every  case  where  the  action  is 
founded  on  the  fact  of  an  injury  occasioned  to  a  person  by 
negligence,  whether  the  person  is  that  of  the  plaintiff,  or  that  of 
another  individual,  for  whose  injury  the  plaintiff  is  entitled  to 
bring  the  action.  The  result  of  the  injury  in  either  case  compre- 
hends a  loss  to  the  estate,  as  well  as  bodily  suffering  and  discom- 
forts ;  and  shall  we  say  that,  where  the  loss  to  the  estate  arises 
to  the  plaintifif  from  the  injury  to  the  person  of  another,  a  differ- 
ent rule  as  to  limitation  of  time  governs?  In  this  case  the  wife's 
right  to  sue  the  defendant  was  lost  by  the  lapse  of  three  years, 
but  it  is  proposed  to  give  to  the  husband  a  right  to  maintain  an 
action  on  the  same  ground  and  on  the  same  proofs,  but  for  the 
loss  of  her  services,  for  six  years  from  the  time  it  accrued.  We 
cannot  concur  in  any  such  conclusion,  and  we  think  such  an 
interpretation  of  the  law  to  be  unsound. 

The  judgment  of  the  genera!  term  affirming  the  judgment  at 
special  term  sustaining  the  demurrer  should  be  reversed,  and  the 
demurrer  overruled,  with  costs  in  all  the  courts  to  the  appellant. 
All  concur. 
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QUINN 


South  Carolina  R.  Co. 

Sealk   Carolina  Supreme  Court,  October  11,  1888.) 

paaMnKer--«ontrlbiitory  HaKll««iLO« — Prorlne*  of  Oonrt  vul  Jnrj.— T^e  ques- 
tion whether  a  passenger  is  guiltj'  of  contributor)'  negligence  by  travelling  upon 
a.  car  with  his  «rm  projecting  from  the  window,  Is  a  question  of  fact  for  the  jury 
and  it  is  not  error  for  the  court  to  refuse  to  charge,  ba  matter  of  law,  that  he  w 
guiltj  of  contributory  negligence. 

Sune— Bxamplaxy  BamacM — Uablllty  of  Oompajiy. — If  a  passeneer  is  injured 
by  the  malicious,  oppressive  or  reckless  negligence  of  the  companj'^  servants,  Ihe 
companj'  is  liable  in  eiemplarr  damages,  and  it  is  not  error  to  refuse  to  charge 
that  the  company'  is  not  so  liable  unless  the  injury  was  caused  \ty  the  wilful 
negligence  of  company's  servants,  authorized  or  approved  by  the  company,  and 
showing  a  criminal  and  reckless  misconduct  on  the  part  of  the  company. 

Appeal  from  Common  Pleas  Circuit  Court,  Charleston  County. 

Action  by  Thomas  Quinn  against  the  South  Carolina  R.  Co..  to 
recover  damages  for  personal  injuries  sustained  by  plaintiff  while 
travelling  upon  one  of  defendant's  trains.  The  defendant  appeals 
from  a  judgment  for  the  plaintiff. 

Brawley  &  Barnwell  for  appellant. 

Bryan  &  Bryan  for  respondent. 

McGowAN,  j. — This  was  an  action  against  the  defendant  com- 
pany to  recover  damages  for  a  personal  injury.     The  plaintiff 

complained  "that  on  October  5,  1886,  the  defendants 
fuu.  received  the  plaintiff  into  one  of  their  passenger  cars 

for  the  purpose  of  conveying  him  therein  and  upon 
said  railroad  as  a  passenger,  from  the  city  of  Augusta,  Ga.,  to 
Charleston,  for  fare  paid  by  the  plaintiff  to  the  defendants ;  that 
on  October  6.  1886,  while  the  plaintiff  was  in  such  car  on  said 
railroad,  being  so  conveyed,  nearthedepot  of  thesaid  railway  com- 
pany at  Charleston,  a  collision  occurred  on  said  railroad,  caused 
by  the  negligence  of  the  defendants  and  their  servants,  by  which 
said  car  was  struck,  and  the  plaintiff  was  greatly  injured,  wounded, 
and  bruised,  and  otherwise  hurt  and  damaged,  in  his  person,"  etc.; 
*'  to  the  damage  of  him,  the  said  plaintiff,  forty  thousand  dollars," 
etc.  The  defendant  put  in  a  general  denial,  and  "admits  that 
plaintiff  received  certain  injuries  while  sitting  in  one  of  the  pas- 
senger coaches  or  car  of  the  defendant ;  but  this  defendant  says 
that  such  injuries  would  not  have  been  received,  but  for  the  negli- 
gence of  the  plaintiff  in  placing  himself  in  a  position  in  which  his 
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ami  extended  from  the  window  in  said  car,  so  as  to  come  in  contact 
with  anotlier  train  of  defendant,  colliding  with  the  car  in  which 
plaintiff  was  sitting,"  etc.  The  cause  came  on  to  be  heard  before 
Judge  Fraser  and  a  jury.  There  was  a  great  mass  of  testimony, 
which  is  all  printed  in  the  brief ;  but  it  is  believed  that  the  following 
brief  statement  of  the  defendant's  attorney  will  sufficiently  indi- 
cate the  points  of  law  to  be  determined  by  this  court :  "On  the 
morning  of  October  the  6th,  Thomas  Quinn,  the  plaintiff,  was  a 
passenger  on  the  night  mixed  freight  and  passenger  train  from 
Augusta  to  Charleston.  He  was  riding  in  the  smoking  car,  called 
in  the  testimony  '  Combined  Car  No,  7.'  The  train  arrived  in  the 
station  yard  about  six  o'clocic,  but  before  daylight.  It  stopped 
at  the  switch  just  before  entering  the  passenger  station,  and  ^he 
freight  cars  and  engine  were  uncoupled  from  the  combined  car. 
The  freight  cars  went  forward  about  thirty  feet  on  the  track  called 
the  'Summerville  Track,'  outside  of  the  station,  and  to  the  east 
of  it,  and  stopped.  A  yard  engine,  called  a  'switch  engine,'  then 
coupled  on  behind  the  passenger  coaches,  drew  them  back  to  get 
them  clear  of  the  'frog'  or  'switch,'  and  was  signaled  to  stop,  and 
then  come  back  and  push  the  passenger  coaches  into  the  station. 
Thomas  F.  Purse,  an  engineer  of  experience  in  charge  of  the  en- 
gine and  freight  cars,  which  had  been  stopped  on  the  Summer- 
ville track,  understood  the  signal  given  to  the  switch  engine  to 
come  back  to  mean  that  he  must  back  his  engine  and  freight  cars, 
and  he  slowly  backed,  felt  a  jar  as  though  he  had  'coupled  a  car.' 
was  signaled  to  stop,  and  did  so,  and  then  drew  forward,"  etc. 
"  The  jar  felt  by  Purse  was  a  collision  between  stock  car  31,  the 
last  car  of  the  freight  part  of  the  train,  and  the  smoking  or  com- 
bined freight  and  passenger  car,  in  which  Quinn  was  sitting,  the 
foremost  car  of  the  passenger  part  of  the  train.  As  the  passen- 
ger cars  moved  south,  the  eastern  side  of  the  combined  car  struck 
the  western  edge  of  the  stock  car  moving  north,  and  injured 
Quinn,  who  was  seated  at  the  open  window  on  the  eastern  side  of 
the  smoking  car,  with  his  left  arm  on  the  window  sill,  and  his  head 
turned  away  from  the  window,  while  he  was  talking  to  a  friend 
sitting  behind  him.  Quinn's  witnesses  think  his  elbow  was  on  the 
inside  of  the  window,  and  the  witnesses  for  the  defence  on  the 
other  side.  Quinn's  arm  was  so  much  injured  that  amputation 
above  the  elbow  was  necessary,"  etc. 

Both  the  plaintiff  and  defendant  made  requests  to  charge,  some 
of  which  were  charged,  some  modified,  and  others  refused ;  but  it 
will  not  be  necessary  to  encumber  this  opinion  by  set- 
ting out  any  but  those  to  which  there  are  exceptions.    AnlfnmgnU 
Upon  the  chaise  of  the  judge  the  jury  found  for  the    of  arror. 
plaintiff  $8,500,  and  the  defendant  company  appeals 
to  this  court  upon  the  following  exceptions:   "First.    Because  it 
is  submitted  that  his  honor  erred  in  refusing  to  charge,  as  re- 
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quested  by  defendant,  that  if  the  jury  find,  from  the  evidence, 
that  plaintiff,  Quinn,  was  riding  in  the  car  of  the  company  with 
his  elbow  at  the  time  of  the  accident  projecting  out  of  the  window 
of  the  car,  by  reason  of  which  he  sustained  an  injury,  then  plain- 
tiff is  prima  facie  guilty  of  contributory  negligence.  Second. 
That  his  honor  erred  in  refusing  to  charge,  as  requested  by  de- 
fendant, that  if  the  jury  find,  from  the  evidence,  that  plaintiff, 
Quinn,  was  riding  in  the  car  of  defendant  company  with  his  elbow 
at  the  time  of  the  accident  projecting  out  of  the  window  of  the 
car,  by  reason  of  which  he  sustained  an  injury,  he  was  guilty  of  a 
want  of  due  care.  Third.  That  his  honor  erred  in  refusing  to 
charge,  as  requested  by  defendant,  that  plaintiff  could  not  recover 
exemplary  damages  in  this  case,  unless  the  jury  find  that  the  in- 
jury inflicted  was  caused  by  the  wilful  negligence  of  the  com- 
pany's servants,  authorized  or  approved  by  the  company,  and 
showing  criminal  and  reckless  misconduct  on  the  part  of  the  com- 
pany. Fourth.  That  his  honor  erred  in  refusing  to  chaise,  as 
requested  by  the  defendant,  that,  no  evidence  of  wilful  miscon- 
duct having  been  offered  by  plaintiff,  the  jury  could  not  find  ex- 
emplary damages." 

The  first  and  second  exceptions  will  be  considered  together,  as 
they  substantially  make  the  same  point — one  insisting  that  it  was 

■  «-■  error  to  refuse  to  charge  that,  if  Quinn  was  riding  in 
*  the  car  with  his  elbow  projecting  out  of  the  window, 
con  tory  ..^j^^  plaintiff  was  prima  facie  guilty  of  contributory 
nagi^BnoB--  j,ggiiggjj^g ."  ^^d  the  other  that  by  such  conduct  "  he 
"  was  guilty  of  a  want  of  due  care,  and  cannot  recover." 
*^'  In  refusing  these  requests  the  judge  said:     "As  I  un- 

derstand the  constitution  of  this  State,  I  cannot  instruct  you  upon 
matter  of  fact.  What  facts  constitute  negligence  is  for  you.  I 
cannot  pick  out  any  number  of  facts,  and  say  to  you  that  from 
these  you  may  infer  negligence,  I  think  that  is  your  province, 
gentlemen  of  the  jury,  and  not  mine ;  .  ,  .  that  request  is 
equivalent  to  giving  my  opinion,  and  I  cannot  do  it.  It  is  a  ques- 
tion for  you,  and  not  for  me."  Under  our  cases  we  cannot  say 
that  this  was  error  of  law.  We  do  not  think  it  is  necessary  to  do 
more  than  cite  the  rule  as  stated  in  the  case  of  Brldger  %:  Ashe- 
ville  &  S,  R,  Co.,  25  S.  C.  30;  "The  judge  is  required  to  charge 
the  law,  and  the  jury  to  find  the  facts.  The  law.  however,  does 
not  state  what  facts  proved  will  show  the  absence  of  ordinary 
care.  It  could  not  do  so  as  applicable  to  every  case  which  arises. 
The  cases  involving  this  question  are  so  difficult  in  their  facts,  so 
various,  so  complicated,  and  arising  under  so  many  different  cir- 
cumstances, that  it  would  be  utterly  impossible  to  lay  down  any 
general  principle  of  law  by  which  every  special  case  could  be  meas- 
ured and  tested  as  to  the  fact  of  negligence,  and  which  would  en- 
able a  judge  to  say  to  the  jury,  as  matter  of  law,  such  and  such 
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facts  showed  the  absence  or  presence  of  ordinary  care.  The  general 
rule  on  the  subject  seems  to  be  that  the  chaise  of  the  judge  must 
simply  be  that  negligence  is  the  absence  of  ordinary  care,  and  the 
jury  must  determine  whether  the  facts  proved  before  them  amount 
to  negligence.  They  must  determine  what  facts  have  been  proved, 
and  then  say  by  their  verdict  whether  these  facts  amount  to  the 
absence  of  such  care,"  etc.  See  Carter  v.  Columbia  &  G.  R.  Co., 
ig  S.  C.  29;  15  Am.  &  Eng.  R.  R,  Cas.  414;  Crouch  v.  Charleston 
■&  S.  R.  Co.,  21  S.  C.  495;  29  Am.  &  Eng.  R.  R.  Cas.  495;  and 
Kaminitsky  v.  Northeastern  R.  Co.,  25  S.  C.  59. 

Exception  3.  "That  his  honor  erred  in  refusing  to  chaise,  as 
requested  by  defendant,  that  plaintiff  could  not  recover  exem- 
plary damages  in  this  case,'  unless  the  jury  find  that 
the  injury  inflicted  was  caused  by  the  wilful  negli-  Ezamplarj 
gence  of  the  company's  servants,  authorized  or  ap-  danwgN- 
proved  by  the  company,  and  showing  criminal  and  Mlteondnet 
reckless  misconduct  on  the  part  of  the  company."  In  of  «mpioy». 
this  form  the  request  was  not  charged.  The  court, 
however,  did  charge  it  in  modified  form,  as  follows:  "The  plain- 
tiff cannot  recover  exemplary  damages  in  this  case,  unless  the 
jury  find  that  the  injury  was  caused  by  the  malicious,  oppressive, 
or  reckless  negligence  of  the  company's  servants.  Now,  these 
ejtemplary  damages  are  sometimes  called  punitive  damages,  and 
sometimes  vindictive  damages.  They  are  damages  which  the 
Jury  is  authorized  to  give  over  and  above  the  money  value  they 
put  on  the  plaintiff's  injury,  by  reason  of  some  misconduct  on  the 
part  of  the  defendant,  and  which  the  Jury  is  authorized  to  give, 
so  as  to  teach  the  defendant  to  behave  better  in  the  future. 
This  class  of  damages  is  not  only  for  the  protection  of  the  plain- 
tiff, but  also  of  the  public,"  etc.  Was  this  error?  It  seems  that 
the  question  as  to  the  responsibility  of  corporations  in  exemplary 
damages,  for  the  misconduct  of  their  employes,  has  never  been 
much  discussed  in  this  state ;  but  we  regard  at  least  the  general 
principle,  in  cases  of  a  particular  character,  as  settled  by  Palmer 
r,  Charlotte  etc.  R.  Co.,  3  S.  C.  583,  and  Hall  v.  South  Carolina 
R.  Co.,  34  Am.  &  Eng.  R.  R.  Cas.  311.  In  the  case  of 
Palmer  the  court  held  that  "a  corporation  may  be  made 
to  respond  in  exemplary  damages  for  the  misconduct  of 
its  agents ;  as,  for  instance,  a  railroad  corporation  for  the 
misconduct  of  a  conductor  in  ejecting  a  passenger  from  the  train." 
This  certainly  is  in  conformity  to  the  generally  received  doctrine, 
as  stated  by  all  the  elementary  writers,  and  reported  in  numerous 
decided  cases  in  other  states.  Without  undertaking  to  cite  the 
cases  brought  to  our  attention  by  the  argument,  it  may  suffice  to 
state  the  rule  as  laid  down  by  Sutherland  on  Damages:  "  If  a 
corporation  like  a  railroad  company  is  guilty  of  an  act  or  default, 
sucii   as   in   the   case   of   an   individual   would   subject   him   to 
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exemplary  damages,  they  would  be  equally  liable  to  such 
damages.  And  when  the  servants  of  a  corporation,  engaged 
in  the  carriage  of  passengers,  are  guilty  of  such  acts  or  conduct 
in  the  performance  of  their  duties,  in  the  transportation  of 
the  injured  party  as  a  passenger,  as  would  subject  them  to 
damages  of  this  nature,  the  corporation  is  also  liable  to  punitive 
damages,  without  proof  that  they  directed  or  ratified  such  acts  or 
conduct.  As  the  corporation  can  only  act  through  natural' 
persons,  its  officers  and  servants,  and  as  it,  of  necessity,  commits 
its  trains  or  vehicles  absolutely  to  the  chaise  of  persons  of 
its  own  appointment,  passengers  of  necessity  commit  to  them 
their  safety  and  comfort  in  transitu,  the  whole  power  and 
authority  of  the  corporation  pro  hac  vice  is  vested  in  such 
employes,  and  as  to  such  passengers  they  are  the  corporation." 
3  Suth.  Dam.  271.  But  it  is  insisted  that  the  judge  erred  in 
not  limiting  the  liabitity  to  cases  in  which  "the  jury  inflicted 
was  caused  by  the  wilful  negligence  of  the  company's  servants, 
authorized  or  approved  by  the  company,  and  showing  criminal 
and  reckless  misconduct  on  the  part  of  the  company."  If 
this  were  the  rule,  we  may  safely  say  that  few,  if  any,  railroad 
companies  would  ever  be  made  liable;  for  surely  there  is  no 
company  in  this  enlightened  age  which  would  authorize  in 
advance,  or  after  the  act  approve,  any  wilful  negligence  of  their 
employes,  by  which  personal  injury  was  inflicted  on  their  pas- 
sengers. The  principle  is  well  established  that  when  an  agent  is- 
employed  to  do  the  work  of  the  master  he  is  the  representative 
of  the  master,  and  any  negligence  on  his  part  in  the  performance 
of  the  duty  of  the  master  thus  delegated  to  him  must  be 
regarded  as  the  negligence  of  the  master."  Gunter  v.  Granite- 
ville,  18  S.  C.270.  In  the  case  of  Palmer  v.  Chariotte  etc.  R.  Co., 
supra,  the  circuit  Judge  said:  "I  charge  you  that  there  may  have 
been  no  'wilful  design'  on  the  part  of  this  corporation,  or 
any  of.  its  agents,  to  injure  the  plaintiffs;  nevertheless  you 
may  find  exemplary  damages."  The  judgment  was  affirmed. 
In  State  v.  Railroad  Co.,  23  N,  J.  Law,  369, it  was  said  that  "if  a 
corporation  has  itself  no  hands  with  which  to  strike,  it  may 
employ  the  hands  of  others;  and  it  is  now  perfectly  well  settled, 
contrary  to  the  ancient  authorities,  that  a  corporation  is  liable 
civiliter  for  all  torts  committed  by  its  servants  or  agents,  by 
authority  of  the  corporation,  express  or  implied.  .  .  .  The 
result  of  the  modem  cases  is  that  a  corporation  is  liable 
civiliter  for  torts  committed  by  its  servants  or  agents  precisely  as 
a  natural  person,  and  that  it  is  liable  as  a  natural  person  for  the  acts 
of  its  agents  done  by  its  authority,  express  or  implied,  though 
there  be  neither  a  written  appointment  under  seal,  nor  a  note  of 
the  corporation  constituting  the  agency,  or  authorizing  the 
act,"  etc,     Mr.  Thompson,  in  hi.s  work  on  Carriers  of  Passengers^ 
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says:  "The  rule  which  is  in  acciird  with  reason  and  the* weight  of 
authority  is  that  passenger  carriers,  although  corporations, 
may  be  liable  in  a  proper  case,  in  exemplary  damages,  for  injuries 
to  passengers  carried  by  their  agents,  without  direct  authorization 
or  subsequent  ratification  of  the  act  complained  of."  Mr. 
Pearce,  in  his  works  on  Railroads  (305),  says  :  "Although  com- 
pensation for  the  injury  is  the  usual  measure  of  damages,  other 
damages  in  addition  have  been  allowed,  when  the  author  of 
the  injury  committed  it  maliciously,  wilfully,  or  even  recklessly, 
or,  according  to  some  authorities,  with  gross  carelessness.  Such 
supplemental  damages  are  called  'exemplary,'  "  etc.  We  think 
there  was  no  error  in  the  judge  refusing  to  charge  the  propo- 
sition, as  a  whole,  submitted  by  the  defendant. 

Exception  4.  "  Because  the  judge  refused  to  chaise,  as  re- 
quested by  the  defendant,  that,  no  evidence  of  wilful  misconduct 
having  been  offered  by  plaintiff,  the  jury  cannot  find  exemplary 
damages."  The  Judge  said :  "  I  prefer  not  to  charge 
you  on  the  fourth  proposition.  If  I  read  it,  and  flkm*- 
refuse  it,  it  might  convey  a  wrong  impression.  I  wiuu 
prefer  not  to  read  the  other  propositions  asked  mlMMduet. 
for  the  defendants,  and  to  let  the  case  go  to  the 
jury  as  it  is."  In  the  view  which  the  judge  took,  it  was  consider- 
ate to  pass  over  the  request  in  silence.  He  could  not  charge  the 
whole  proposition  as  good  law;  for  we  have  just  endeavored 
to  show  that  there  may  be  exemplary  damages  when  there  is 
no  "wilful  misconduct."  Besides,  the  request  asked  the  judge  to 
charge  upon  the  facts,  which  in  itself  .would  have  been  error. 
The  defendant  insists,  however,  that  it  was  a  question  for  the 
court  to  decide  whether  any  evidence  was  offered  justifying 
exemplary  damages.  We  do  not  know  certainly  what  was  the 
view  of  the  judge.  He  might  not  have  been  clear  that  there 
was  no  such  recklessness  or  gross  negligence  as  authorized  exem- 
plary damages.  We  cannot  say  that  the  judge  erred  in  leaving  to 
the  jury  the  whole  subject  of  damages.  The  action  was  one 
of  sounding  in  damages,  and  peculiarly  for  the  jury.  Courts  are 
more  reluctant  to  grant  new  trials  for  excessive  damages  in 
actions  for  personal  injury  than  in  any  other  class  of  cases.  The 
judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 

SlMPSOX,  C.  J.,  and  McIVER,  J.,  concur. 

Contrlbntory  N«c11b«iio«— neadlnK— If  the  ci 
ries  is  stated  in  the  petition  and  contributory  negligence  can 
the  plaintiff's  allegation,  the  defence  that  the  plaintiff  was 
own  act  must  be  plcadfd  in  order  to  render  it  available. 
Co.  I-.  Walson  (Tex.).  10  S.  W.  Rep.  731, 

Bmo7«ct  ot  Exempl&r7  Duiuisei  tor  Torts  of  BorranU. — Sec  Lake  Shore,  etc.. 
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R.  Co.  r.  Rosenzwelg.  i6  Am.  and  Eng.  R.  R.  Caa.  489 ;  Western  &  A.  R.  Co. 

V.  Turner,  i8  Am.  and  Eng.  R.  R.  Cas.  455,  and  note,  458  ;  Philadelphia  Trac- 
tion Co.  V,  Orbann,  34  Am.  and  Eng.  R.  R.  Cas.  433  ;  Dillingham  v.  Anthony, 


tniiUT  to  pftMancM  Rldlnf  with  Aim  Frojaetliic  lirom  Car  window. — See  I 
V.  New  York  etc.  R.  Co.,  34  Am.  and  Eng.  R.  R.  Caa.  533 ;  Hallohan  t. 
York  etc.  R.  Co.,  36  lb.  169 ;  Farlow  v.  Kelly,  11  lb.. 104,  note,  106  ;  Ger 
town  Pass.  R.  Co.  v.  Brophy,  16  lb.  361  \  Dun  v.  Seaboard  etc.  R.  Co.,  i 
363. 


Canadian  Pacific  R.  Co. 

(W   Onl.  Rep,  S74-) 

PeTMnal  InJurlM— FftUnn  ta  Look — BUtlon— OontrtbutcoT  M«fllf«iiM.— The 
(leTendanCs*  station  at  A.  was  on  what  was  known  as  the  Bide  track,  between 
which  and  the  main  track  there  was  a  center  platform  for  passengers  alighting 
from  and  getting  on  to  trains  on  the  main  track.  I'he  plaintin  had  come  to 
the  station  to  meet  a  friend,  and  was  attempting  to  cross  over  the  side  track 
to  reach  the  center  platform,  whtn  the  engine  and  tender  which  had  .l>een  de- 
tached from  the  rest  of  the  train  and  switched  On  to  the  side  track,  and  were 
backing  down  to  pick  up  a  car  some  fifty  yards  distant,  ran  over  and  injured 
him.  The  plaintiff  was  looking  in  the  opposite  direction  from  that  from  which 
the  engine  and  tender  were  coming,  and  therefore  did  not  see  them:  and  it 
appeared  that  had  he  been  looking  out  he  must  have  seen  them  before  he  at- 
tempted to  cross,  and  so  could  have  avoided  the  accident,  as  it  was  only  a 
hecond  or  two  from  the  time  he  started  to  cross  until  he  was  struck,  and  there 
was  no  obstruction  to  his  view.  In  an  action  for  damages  the  jury  having 
disagreed,  Ilfid,  that  the  plaintifT's  evidence  having  shown  that  the  accident 
was  caused  by  his  own  negligence  and  want  of  care,  the  defendants  were  not 
liable ;  ond  judgment  was  ordered  to  be  entered  for  them. 

Bama — Binglns  Bell — Statntorr  Kminliemant, — The  statutory  obligation  to 
ring  the  bell,  or  »ound  the  whistle,  only  applies  to  a  highway  crossing,  and 
not  to  an  engine  shunting  on  defendants'  own  premises. 

Action  to  recover  damages  for  personal  injuries. 
The  statement  of  claim  alleged  that  at  the  station  of  defendants 
at  the  village  of  Arthur,  on  the  3d  June,  1886,  a  train  of  cars  be- 
longing to  the  defendants  was  moving  reversely  along  the  railway, 
the  engine  being  in  the  rear,  and  the  defendants  neglected  to  sta- 
tion on  the  last  car  of  the  train  a  person  who  should  warn  persons 
standing  on  or  crossing  the  track  of  the  railway  of  the  approach 
of  the  train,  nor  did  they,  although  it  was  dark,  have  any  light  or 
other  warning  on  the  last  car  of  the  train,  nor  was  any  warning 
given  the  plaintiff  by  the  servants  of  the  defendant  of  the  ap- 
proach of  the  train  whereby,  and  by  the  negligence  of  the  serv- 
ants of  the  defendants,  the  plaintiff,  who  was  lawfully,  and  without 
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negligence  on  his  part,  crossing  the  track  in  front  of  said  train, 
was  run  over  by  the  train,  and  had  his  leg  fractured. 

The  defendants  denied  all  the  allegations  of  the  claim. 

They  claimed  that  the  plaintiff  had  no  right  to  cross  their 
tracks  in  the  manner  in  which  he  did,  and  that  he  did  so  at  his 
own  risk  and  for  his  own  convenience,  and  that  he  was  guilty 
of  contributory  negligence;  and  alleged  that  they  had  complied 
with  all  the  requirements  imposed  upon  them  by  statute,  and  ex- 
ercised all  due  care  and  caution. 

The  action  was  tried  before  Galt,  C.  J.,  and  a  jury,  at  Orange- 
ville. 

At  the  conclusion  of  the  case,  the  learned  Chief  Justice  submit- 
ted several  questions  to  the  jury,  none  of  which  were  answered ; 
and  the  jury,  being  unable  to  agree,  were  discharged. 

An  order  nisi  was  granted  calling  upon  the  plaintiff  to  show 
cause  why,  notwithstanding  the  disagreement  of  the  jury  and 
their  failure  to  answer  the  questions  submitted,  the  action  should 
not  be  dismissed,  on  the  ground  that  there  was  no  evidence  to  go 
to  the  jury  of  negligence  on  the  part  of  defendants;  and  on  the 
ground  that  by  reason  of  plaintiff's  own  negligence  in  crossing 
the  track  without  looking,  the  action  should  have  been  dismissed 
by  the  learned  Chief  Justice;  that  the  evidence  showed  without 
contradiction  that  the  defendants  had  observed  all  proper  precau- 
tions to  protect  persons  crossing  the  track  and  to  dischai^c  any 
duty  which  may  have  rested  upon  them. 

G.  T.  Blackstock  in  support  the  order. 

James  Reeve  contra. 

MacMahon.— The  defendants*   station  at  Arthur  is  on   the 
south  side  of  what  is  known  as  the  side  track  of  the  railway,  and 
between  that  and  the  main  track  there  is  a  platform 
for  the  convenience  of  passengers  alighting  from  and  Fmh. 

getting  on  the  railway  carriages  on  the  main  line. 

The  mixed  train  from  the  east  reached  the  station  on  the  main 
line  at  8.24;  and  the  plaintiff,  who  was  coming  from  the  village 
of  Arthur  to  the  station  to  meet  a  Miss  Healey,  who  was  to  arrive 
by  that  train,  says  the  train  had  stopped  before  he  reached  the 
station  platform,  where  Miss  Healey  then  was.  He  conversed 
with  her  a  few  minutes,  and  understood  from  a  remark  she  made 
that  she  had  forgotten  her  rubbers  in  the  car  she  had  just  left. 
The  plaintiff  at  once  turned  to  cross  the  side  track,  intending  to 
tell  Mr.  Gordon,  the  station  master,  who  was  then  standing  on  the 
center  platform,  about  the  rubbers;  and  he  had  just  reached  the 
side  track  from  the  platform  when  the  engine  and  tender,  which 
had  been  detached  from  the  train,  and  were  backing  down  from 
the  west  on  the  side  track  to  pick  up  a  car  standing  about  fifty 
yards  to  the  east  of  the  station,  ran  over  him,  causing  the  injury 
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complained  of.  In  his  examination  in  chief,  the  plaintiff  gives  an 
account  of  his  movements  on  leaving  the  station  platform,  and 
said,  in  reply  to  questions  by  counsel : 

Q.  How  far  had  you  got  on  the  side  track  when  you  came  in 
contact  with  the  tender?  A.  I  think  I  was  about  half  way  across 
when  they  backed  on  to  me,  near  the  center  of  the  track.  Q.  De- 
scribe now  just  what  happened  ;  how  the  accident  occurred ;  what 
you  saw,  and  so  on  ?  A.  Well,  I  saw  the  back  of  the  tender  when 
it  ran  up  to  me ;  I  caught  hold  of  something  on  the  back  with 
my  hand.  Q.  How  far  was  it  from  you  when  you  saw  it  ?  A,  It 
was  just  on  me;  some  person  hollowed  to  me  to  look  out;  I 
turned  kind  of  half  round;  I  caught  hold  of  the  back  of  it  with 
my  hand,  and  was  shoved  on  a  piece  ahead  of  it,  or  scrambled  on 
ahead  with  it ;  it  shoved  me  along  with  it. 

On  cross-examination  by  Mr.  Blackstock,  the  plaintiff  said : 

Q,  I  understand  you  to  say  you  would  not  have  gone  across  to 
the  platform  between  the  siding  and  the  main  track  if  it  had  not 
been  for  something  Miss  Healey  said  about  rubbers?  A.  No. 
Q.  At  the  time  you  started  to  go  there  you  supposed  the  engine 
was  on  the  main  track?  A.  Yes.  Q.  And  at  the  head  of  the 
train  on  which  Miss  Healey  had  come?  A.  Yes.  Q.  You  told 
my  learned  friend  when  you  turned  to  come  away  from  Miss 
Healey  you  turned  towards  the  east?  A.  Yes;  I  turned  around 
to  my  right,  turning  my  face  in  the  opposite  direction  to  that  in 
which  the  engine  was  coming;  I  stepped  down.  Q.  That  is  why 
you  could  not  see  the  engine  ?  A.  Yes.  Q.  Now,  how  long  was 
it  between  the  time  you  stepped  from  the  platform  and  the  time 
you  were  injured?  A.  Well,  it  would  be  only  a  second  or  so, 
Q.  When  you  turned  towards  the  east  you  say  you  saw  this  box 
car?  A.  Yes;  I  saw  a  car  down  there.  Q.  How  far  was  that 
box  car  which  you  saw  to  the  east  from  you  ?  A.  I  would  judge 
between  forty  or  fifty  yards ;  I  never  measured  the  place.  Q.  Ac- 
cording to  your  judgment  you  think  it  would  be  about  one  hun- 
dred and  fifty  feet  away  from  you  ?  A,  I  think  about  fifty  yards, 
as  near  as  I  can  judge  by  looking.  Q.  Then  there  is  no  doubt 
that  the  box  car  which  you  saw  was  very  much  further  away  than 
the  engine  from  you  when  you  started  to  cross  the  track?  A.  I 
did  not  know  where  the  engine  was,  because  I  did  not  see  it. 
Q.  Now,  if  the  engine  struck  you  a  second  or  two  after  you  left 
the  platform,  the  engine  must  have  been  very  near  on  top  of  you 
when  you  got  on  the  track?  A.  Well,  I  did  not  see  it.  Q,  You 
are  a  man  of  intelligence — you  can  reason  that  out  ?  A.  I  do  not 
know  what  distance  it  was ;  I  did  not  see  it.  Q.  Be  candid,  now ; 
what  is  your  belief  about  that  ?  A.  I  cannot  tell  how  far  it  was 
off ;  I  have  no  doubt  the  engine  may  have  been  nearer  to  me  than 


DigiLizedbyGoOglc 


PERSONAL.  INJURIES — STATION — CONTRIBUTORY  NEOMGEKCE.    175 

the  box  car  was.  Q.  Now,  is  your  story  true  about  that,  because 
it  is  a  very  important  point,  and  you  have  sworn  to  it ;  I  want  to 
see  if  you  are  going  to  stick  to  it,  going  to  tell  the  jury  it  was 
not  more  than  a  second  or  so  after  you  left  the  track  before  you 
were  struck?  A.  Yes.  Q.  Then  you  did  not  see  the  engine  until 
you  were  struck,  you  told  my  learned  friend?  A.  No;  I  did  not 
see  it.  Q.  Then,  of  course,  Mr.  Casey,  you  did  not  look  up  the 
track  to  see?  A.  Well,  of  course,  I  gave  a  glance  when  I  left  the 
station.  Q.  Now,  was  there  anything  to  prevent  your  seeing  it? 
A.  I  do  not  know  ;  I  did  not  see  anything  on  the  track.  Q.  So 
that  is  the  fact,  isn't  it;  there  was  nothing  between  you  and  the 
engine?  A.  Not  that  I  saw.  Q.  And  there  was  nothing  to  pre- 
vent  a  look;  there  was  nothing  to  prevent  your  seeing;  that  is  so, 
isn't  it?  A.  Well,  I  took  a  look  up  the  track  and  down  when  I 
was  leaving  the  station  platform.  Q.  If  you  had  taken  the  pre- 
caution to  look,  there  was  nothing  to  prevent  your  seeing?  A.  I 
do  not  know;  I  did  not  see  anything.  Q.  Then  did  you  stop  at 
all  between  the  time  you  left  Miss  Healey  to  go  across  the  track 
and  the  time  you  were  struck?  A.  I  stopped  when  they  hollowed 
to  me,  and  kind  of  turned  round  or  half  round,  and  they  struck 
ms.  Q.  Which  way  did  you  turn?  A.  To  the  right,  towards 
the  direction  in  which  the  engine  was  coming;  I  walked  on  from 
the  time  I  left  her  until  the  time  they  hollowed  and  1  was  struck. 
Q.  Up  to  the  time  you  turned  around  that  way  you  did  not  see 
the  engine  at  all?  A.  No;  at  that  lime  it  was  right  on  me;  it 
struck  me  as  soon  as  I  turned  around  to  look ;  I  saw  the  back  of 
the  lender  then,  Q.  Where  were  you  when  you  heard  the  cry — 
somebody  called  to  you  to  look  out?  A.  I  was  somewhere  be- 
tween the  two  rails  on  the  siding.  Q,  Had  you  one  foot  over  the 
south  rail?  A.  I  was  walking  in  between  the  rails,  just  off  the 
step  into  the  center  of  the  two  rails,  as  1  understand.  Q.  Had 
you  one  foot  over  the  south  rail — that  is,  the  rail  furthest  away 
from  the  platform  where  you  were  standing  talking  to  Miss 
Healey?  A.  No;  I  had  not  my  foot  over  that.  Q.  It  would 
be  very  difficult  for  you  to  recollect  your  position  at  the  time  you 
were  struck?  A,  Well,  I  know  I  was  between  the  rails;  I  cannot 
say  the  precise  spot. 

On  re-examination  by  Mr.  Meyers,  he  said; 

Q.  When  you  started  from  Miss  Healey,  how  many  steps  had 
you  to  take  before  you  got  on  this  track?  A.  I  think  I  made 
one  step  on  the  platform,  and  I  made  another  step  off  the  plat- 
form on  to  the  track.  1  think  that  is  all  before  I  got  on  to  the 
track. 

Miss  Healey,  who  was  called  as  a  witness  for  the  plaintiff,  said: 
Q.  When  he  started  to  go  from  you  towards  Mr.  Gordon,  how 
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far  was  he  from  the  edge  of  the  platform  of  the  station?  A.  Not 
more  than  three  or  four  feet.  Q.  How  many  steps  would  he  re- 
quire to  take?  A.  About  three  steps;  I  could  go  in  three  steps 
myself.  Q.  How  far  was  the  near  rail  of  the  switch  from  the 
edge  of  the  station  platform  upon  which  you  were  standing? 
A.  I  think  one  step  would  be  sufficient  to  reach  that.  Q,  Do 
you  know,  when  he  turned  round  to  leave  you,  which  direction  he 
turned  in?  A.  I  cannot  say  as  to  that.  Q.  Did  you  see  him 
stop  on  the  track  ?  A.  1  saw  him  stop  on  the  track  when  the 
yell  was  given.  Q.  Who  gave  this  yell  ?  A.  I  do  not  know,  sir ; 
the  yell  was  to  leave  the  road,  I  think ;  there  were  quite  a  few 
people  standing  around',  but  I  was  a  stranger  among  them,  ex- 
cept to  two. 

On  cross-examination,  she  said  : 

Q,  And  within  a  few  seconds  after  he  left  you  he  was  struck? 
A.  Yes ;  I  would  not  think  it  would  be  any  more  than  a  second 
or  two  before  he  was  struck ;  the  distance  from  me  to  the  first  rail 
would  be  about  three  steps.  Q.  Did  he  take  those  steps  rapidly? 
A.  I  would  not  say  to  that,  .  ,  .  Q.  I  am  not  asking  you 
that ;  I  am  asking  you  whether  you  had  been  paying  any  atten- 
tion to  the  engine  up  to  this  time— not  to  the  train,  but  to  the 
engine?  A.  No,  sir.  Q.  But  the  first  you  saw  was  just  as  he 
stepped  from  you  on  to  the  track  the  engine  struck  him  ?  A.  Yes. 
Q.  All  done  in  the  twinkling  of  an  eye?  A.  Yes;  I  heard  a  yell, 
but  I  could  not  say  who  gave  it.  Q.  It  was  still  quite  light?  A. 
Yes;  it  was  quite  light. 

Matthew  Bunting,  the  brakesman  on  the  train,  said,  in  evi- 
dence, that  he  went  on  the  engine  to  the  switch,  and  turned  the 
switch  to  permit  the  engine  to  back  up  on  the  side  track.  He 
then  went  to  the  back  of  the  tender,  and  sat  on  the  board  that 
runs  across  the  tender  while  the  engine  was  backing  down  on  the 
side  track.  He  saw  some  person  get  off  the  platform  on  to  the 
track,  at  which  time  the  engine  was  about  eighty  feet  from  the 
man,  and,  when  about  ten  feet  from  the  man,  he  gave  a  signal  to 
the  engine  driver  to  stop  by  throwing  up  his  arms  and  hollowing. 

The  evidence  is,  that  the  engine,  whilst  backing  down,  was 
going  at  the  rate  of  between  three  ai^d  four  miles  an  hour ;  and 
it  is  stated  by  two  or  three  witnesses  that  an  engine  running  at 
that  rate  of  speed  can  be  brought  to  a  stand  within  the  length  of 
the  engine  and  tender^forty  to  fifty  feet.  Theaffirm- 
^  *  **  ative  of  the  issue  being  on  the  plaintiff  to  establish 
what  he  is  bound  to  do  in  order  to  entitle  him  to  re- 
cover against  these  defendants,  the   question  is,  has 

^^'  he,  on  the  undisputed  facts  as  disclosed, in  his  own 

evidence  and  that  of  Miss  Healey,  called  as  a  witness  on  his 
behalf,  made  out  such  a  case  as  entitled  the  plaintiff  to  have 
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"it  submitted  to  the  jury?  or,  what  is  the  same  thing,  are 
tjie  undisputed  facts,  on  the  plaintiff's  own  evidence,  of 
such  a  nature  as  to  show  that  the  accident  resulted  from  the  want 
of  ordinary  care  on  the  plaintiff's  part,  and  that  therefore  the 
learned  Chief  Justice  should  have  dismissed  the  action. 

At  the  time  the  plaintiff  started  to  cross  the  side  track  he  sup- 
posed the  engine  was  still  on  the  main  track,  and, 
assuming  that  to  be  the  case,  he  started  to  cross,  and,    FlaJntEff'i 
as  he  started,  turned  his  face  in  the  opposite  direc-    oontritetory 
tion  to  that  from  which  the  engine  was  coming;  and    negiigenee- 
that,  he  says,  is  the  reason  he  did  not  see  the  en-    AMomptlon 
gine,  and  from  the  time  he  stepped  from  the  plat-    ofruk. 
form  to  the  track  and  received  the  injury,  it  was  only 
a  second  or  so. 

There  was  no  obstruction  in  his  way  to  prevent  his  seeing  the 
engine,  and,  on  looking  eastward,  it  was  light  enough  for  him  to 
see  the  car,  fifty  yards  distant,  which  the  engine  intended  to  pick 
up ;  and  Miss  Healey  says  "  it  was  quite  light ;"  and  the  evidence 
for  the  defence  is  to  the  same  effect. 

It  is,  therefore,  apparent  that  the  plaintiff  undertook  to  cross 
the  track  without  talking  the  precaution  to  look  in  the  direction 
from  which  the  engine  was  coming.  Had  he  looked  he  must 
have  seen  the  engine  coming  down  the  track  in  close  proximity 
to  where  he  intended  to  cross;  and,  had  he  seen  the  engine  and 
chosen  to  rhake  the  attempt  at  crossing,  and  was  injured,  the  risk 
would  be  his  and  his  alone.  If  the  plaintiff  could  have  seen  that 
the  engine  was  in  close  proximity  to  him  by  looking  in  that  direc- 
tion, but  did  not  take  the  precaution  to  look  prior  to  crossing, 
and  is  injured  while  so  crossing,  is  the  risk  he  was  assuming  not 
also  his  risk? 

I  think  it  was  his  risk  in  the  last  case  put  just  as  much  as  in 
the  hypothetical  case  first  put,  unless  the  defendants,  by  the 
omission  of  some  duty  cast  upon  them,  have  been  the  proximate 
cause  of  the  injury  which  the  plaintiff  has  sustained. 

One  act  of  negligence  charged  against  the  defendants  was,  in 
not  complying  with  the  requirements  of  the  52d  sec- 
tion of  the  Railway  Act,  R.  S.  C,  c.  109,  which  enacts 
that,  "Whenever  any  train  of  cars  is  moving  reversely 
in  any  city,  town,  or  village,  the  locomotive  being  in     to  gi»B 
the  rear,  the  company  shall  station,  on  the  last  car  in     mmlng. 
the  train,  a  person  who  shall  warn  persons  standing  on 
or  crossing  the  track  of  such  railway  of  the  approach  of  such  train." 

The  words  used  in  the  above  section,  "train  of  cars,"  may 
mean  something  more  than  an  engine  and  tender. 

This  point  it  is,  however,  not  necessary  to  decide  in  the  present 
case. 

If  the  station  was  within  the  limits  of  the  village  of  Arthur, 
37  A.  &  E.  R,  R.  Cm^u 
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and  if  the  engine  and  tender  can  be  considered  a  "  train  of  cars," 
then  the  defendants  have  complied  with  the  statutory  obligation 
by  having  a  man  stationed  on  the  rear  part  of  the  tender  who 
warned  the  plaintiR,  but  not  in  time  to  prevent  the  accident. 

It  would  be  almost  an  impossibility  to  prevent  the  accident,  be- 
cause, when  the  plaintiff  started  to  cross  he  was  only  about  three 
steps  from  the  rail,  and  had,  according  to  his  evidence,  only 
reached  between  the  rails  when  they  "hollowed,"  and  he  was 
struck  by  the  tender. 

Were  the  engine  and  tender  to  be  regarded  as  a  "  train  of  cars," 
then  the  evidence  of  Matthew  Bunting  shows  he  was  stationed 
on  the  rear  of  the  tender  while  backing  up;  and  his  evidence  is 
supported  by  the  engineer  and  fireman  on  the  engine.  So  that, 
if  it  had  been  necessary  to  submit  that  question  to  the  jury,  their 
finding  must  have  been  in  favor  of  the  defendants. 

The  other  ground  of  negligence  charged  was,  that  the  bell  was 
not  rung;  and  a  great  deal  of  evidence  was  taken  as  to  that. 
The  statutory  obligation  imposed  upon  railways  to  ring  a  bell  or 
bk)w  a  whistle  applies  only  to  the  occasions  when  the  engine  ap- 
proaches a  place  where  the  railway  crosses  the  highway;  and  that 
obligation  does  not  arise  where,  as  in  this  case,  the  engine  was 
shunting  on  the  defendants'  own  premises:  R.  S.  C,  c.  109,  sec. 
25,  sub-sec.  7. 

It  may  be  that  ringing  a  bell  would  be  a  necessary  precaution 
to  take  in  running  over  a  track  which  passengers  and  others  are 
obliged  to  cross  to  reach  the  main  track;  but,  as  to  that,  I  ex- 
press no  opinion,  as  I  consider  the  injury  sustained  by  the  plain- 
tiff was  attributable  solely  to  that  want  of  care  which  an  ordina- 
rily prudent  man  would  have  exercised ;  for  had  that  care  been 
exercised  the  accident  could  not  have  happened. 

In  Davey  ?'.  London  &  Southwestern  R.  VV.  Co.,  12  Q.  B.  D., 
70,  in  appeal,  Bowen,  L.  J.,  at  p.  77,  says:  "  It  was  broad  day- 
light, and  as  soon  as  he  "  (the  plaintiff)  "  had  entered  the  wicket 
gate — had  he  been  a  sensible  man,  he  would  have  looked  up  and 
down  the  line  to  see  if  there  was  a  train  coming  either  way.  A 
train  was,  in  fact,  so  close  to  him  that  he  was  only  able  to  cross 
fifteen  feet  before  he  found  himself  between  its  buffers,  and  yet 
he  never  took  the  trouble  to  look  and  see  if  the  train  was  coming. 
Now,  is  it  open  to  any  reasonable  mind  to  draw  the  inference  that 
that  accident  was  caused  by  anything  except  the  gross  negligence 
of  the  man  who  never  looked  at  a  train  which  was  within  a  few 
feet  of  him?" 

See.  also,  the  observations  of  Lord  Cairns  in  Dublin  Wicklow, 
etc.,  R.  W.  Co.  I'.  Slattery,  3  App.  Cas.  1155,  at  p.  1166. 

In  the  case  of  Commissioner  for  Railways  v.  Brown,  57  L.  T. 
N.  S.  895,  Lord  Fitzgerald,  in  giving  the  judgment  of  the  Privy 
Council,  at  p.  896,  in  speaking  of  the  respondent's  (the  plaintiff's) 
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conduct,  says:  "  It  was  a  matter  of  seconds.  The  delay  of  a  few 
seconds  would  have  prevented  this  calamity,  but  he  chose  to 
make  a  rush  across,  and,  in  fact,  instead  of  the  motor  running 
into  him  he  ran  into  the  motor." 

A  few  seconds  would  suffice,  after  the  plaintiff  left  Miss  Healey, 
for  the  tender  to  reach  the  place  where  the  plaintiff  crossed  ;  and, 
in  fact,  he  states  it  was  only  a  second  or  so  after  he  reached  the 
track  before  he  was  struck  by  the  tender;  so  that,  instead  of  the 
tender  running  into  him,  he  ran  into  the  tender. 

To  reiterate  the  language  of  Bowen,  L,  J.,  in  Davcy  v.  London 
&  South  Western  R.  W.  Co.,  and  apply  it  to  this  case,  "Is  it 
open  to  any  reasonable  mind  to  draw  the  inference  that  the  acci- 
dent to  the  plaintiff  was  caused  by  anything  but  the  gross  negli- 
gence of  the  man  who  never  looked  at  a  train  which  was  within  a 
few  feet  of  him?" 

We  think  that  on  the  undisputed  facts  in  the  present  case,  had 
the  jury  found  in  the  plaintiff's  favor,  their  finding  could  not  have 
been  allowed  to  stand.  We  think  the  learned  Chief  Justice  should 
have  dismissed  the  plaintiff's  action  at  the  trial. 

We  order  that  the  plaintiff's  action  be  dismissed,  and  judgment 
entered  for  the  defendants,  with  costs. 

Galt,  C.  J.,  and  Rose,  J.,  concurred. 

Fuieniar — Oontrlbntory  MafUfsnee — Provliic*  of  Jiu7. — Where  a  railroad 

company  constructed  its  platfonn  for  the  accommodation  of  passengers  getting 
on  and  off  ils  cars  between  a  side  track  and  tlie  main  line  track,  the  distance  be- 
tween the  two  tracks  l>eing  about  siK  feet  and  where  a  passenger  approaching 
the  train  for  the  purpose  ot  taking;  passage  sought  to  enter  the  train  from  the 
platform  of  the  rear  car,  and  upon  approaching  the  door  found  that  that  portion 
of  the  car  into  which  the  door  opened  wa<i  set  apart  exclusively  for  bagga)^,  and 
then  sought  to  leave  the  car.  and  enter  a  passenger  car,  by  stepping  upon  and 
passing  alonst  the  platform  between  the  two  tracks  to  the  passenger  car,  but,  find- 
ing the  platform  crowded  with  other  passengers,  he  sought  to  pass  through  and 
around  the  company  of  passengers,  but  in  doing  so  was  struck  bv  a  passing  train, 
moving  .It  a  rapid  rate  of  speed,  it  was  held  that  the  question  ol*  his  want  of  care 
was  properly  submitted  to  the  jury,  and  that  his  conduct  was  not  such  as  would 
require  the  court  to  declare  it  negligence.  Union  Pacilic  R.  Co.  f.  Sue  (Neb.), 
41  N.  W.  Bep.8oi. 


Searle's  Admr. 


Kanawha  and  Ohio  R.  Co. 

{  West  Virginia  Snfrrme  Court  of  Appgah,  Marck  9,  IS89.) 


I  an  action  under  the  West  Vir- 
ginia statute  {chapter  10.^.  CodeJ.  lo  recover  damages  for  causing  the  death  of  a 
party,  the  declaration  is  not  demurrable  simply  because  it  names  the  widow  and 
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children  of  the  decedent,  and  avers  that  the  dama)reg  claimed  bv  the  plaintiff  ac- 
crued to  them.     Such  part»  of  the  declaration  will  be  treated  as  Burplusage. 

Suii«— BaOclency  of  AUtSBtlonf.— The  declaration,  in  an  action  under  said 
statute,  which  averi>  that  llic  decedent  was  killed  bv  the  oversetting  and  throwing 
down  of  the  railroad  car  in  which  he  was  at  the  time  being  carried  by  Ihe  de- 
fendant as  a  paGEcnger.  and  that  said  oversetttn);  and  throwing  down  of  the  car 
was  caused  bv  the  negligence  of  the  defendant,  is  not  demurrable  on  the  ground 
that  the  allegation  is  too  general. 

Same — Duty  of  Compuir — Blemanta  of  Duna^e. — The  following  instructionB 
are  not  erroneous  in  an  action  brought  under  said  statute  to  recoi  er  damages  for 
the  causing  of  the  death  of  a  husband  and  parent  bv  the  negligence  of  a  railroad 
company  :  "  (i)  The  law,  in  tenderness  to  human  life  and  limbs,  holds  railroad 
companies  liable  for  the  slightest  negligence,  and  coinpcln  them  to  repel  by  satis- 
factory prool's  every  imputation  of  such  negligence.  When  carriers  undertake 
to  convey  passengers  by  the  poiverful  but  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  thev  be  held  to  the  greatest  possible  care  and  dili- 
gence. (3)  The  Kanawha  &  Ohio  Railway  Company,  as  a  common  carrier  of 
passengers,  was  bound  to  exercise  the  utmoi^t  degree  of  diligence  and  care  in 
safely  transporting  Daniel  Searles  upon  his  journey-  (4)  The  hlightest  neglect 
against  which  human  prudence  and  foresight  might  hare  guarded,  and  by  reason 
of  which  his  death  may  have  been  orcasioned.  renders  such  company  liable  in 
dam^es  for  such  death.  (5)  Said  railroad  company  is  held  by  the  law  to  the 
utmost  care,  not  only  in  the  management  of  its  trains  and  cars,  but  also  in  the 
structure,  repair,  and  care  of  the  track  and  bridges,  and  all  other  arrangements 
necessary  to  the  safety  of  passengers.  (6)  The  jury  are  instructed  that  in  esti- 
mating the  pecuniary  injurj'  they  may  take  into  consideration  the  nurture,  in- 
struction, and  physical,  moral,  an'd  intellectual  training  which  the  children  would 
hare  received  from  their  father.  (7)  The  jury  are  instructed  tliat  while  (hey 
must  assess  the  damages  with  reference  to  the  pecuniary  injuries  sustained  by 
the  distributees  in  consequence  of  Ihe  death  of  Daniel  Searles,  they  are  not 
limited  to  the  Iossch  actually  sustained  at  the  precise  period  of  his  death,  but 
may  include  also  prospeclrve  losses,  provided  thev  are  such  as  the  jury  believe 
from  the  evidence  will  actually  result  to  the  distributees  as  the  proximate  dam- 
ages arising  from  the  wrongful  death." 

Error  to  Circuit  Court,  Mason  County. 

Trespass-on  the  case  for  damages  for  negligently  killing  plain- 
tiff's intestate. 

Geo.  S.  Couch  for  plaintiff  in  error. 
Gufin  &  Gibbons  for  defendant  in  error. 

Snyder,  P. — Action  .of   trespass  on  the  case  commenced  in 
June,  1886,  by  T.  M.  Harbour,  as  administrator  of  Daniel  Searles, 
deceased,  against  the  Kanawha  &  Ohio  Railway  Com- 
Obw  pany,  in  the  circuit  court  of   Mason   county.     There 

■tated.  was  a  demurrer  to  the  declaration,  which  was  sus- 

tained, and  then  an  amended  declaration  was  filed,  to 
which  and  to  each  count  thereof  the  defendant  demurred,  and 
this  demurrer  was  overruled.  Issue  was  joined  on  the  plea  of 
not  guilty,  and  upon  two  special  pleas  denying  that  the  plain- 
tiff was,  or  ever  had  been,  administrator  of  Searles,  The  action 
was  tried  by  jury,  a  verdict  returned  for  the  plaintiff  for  $3,000, 
which  the  defendant  moved  the  court  to  set  aside,  but  the  court 
overruled  this  motion,  and  entered  judgment  on  the  verdict, 
and  the  defendant  obtained  this  writ  of  error.     The  defendant 
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in  error  complains  that  the  circuit  court  erred  in  sustaining  the 
demurrer  to  the  original  declaration.  The  record  shows  that 
after  the  court  sustained  this  demurrer  the  plaintiff  was  given 
leave  to  file  an  amended  declaration,  which  he  afterwards  did, 
without  objection.  This  operated  as  a  waiver  of  any  objection 
to  the  action  of  the  court  in  sustaining  said  demurrer,  and  the 
amended  declaration,  when  filed,  superseded  the  original,  and  be- 
came the  only  declaration  in  the  case.  It  is  too  late  to  make  an 
objection  of  this  character  for  the  first  time  in  the  appellate  court. 
The  plaintiff  in  error,  the  railway  company,  insists  that  the  court 
erred  in  overruling  the  demurrer  to  the  amended  declaration : 
First,  because  each  of  its  three  counts  are  bad,  for  the  reasorf 
that  they  allege  the  damages  claimed  by  the  plaintiff  accrued  to 
the  widow  and  children  of  the  intestate ;  and,  second,  because  the 
second  count  is  bad  for  the  further  reason  that  it  fails  to  aver  how, 
and  in  what  respect,  the  defendant  was  negligent. 

I.  Each  count  of  the  declaration,  after  alleging  that  the  plain- 
tiff's intestate  was  killed  by  the  negligence  of  the  de- 
fendant while  being  carried  as  a  passenger  upon  one  Boffldena; 
of  its  trains,  avers  that  by  reason  of  the  premises  the  nfdKiiu*- 
said  widow  and  children  of  the  decedent  (naming  each  tlmu- 
of  them),  have  sustained  damages  to  the  amount  of  Demorrar. 
$lo,cxX).  And  in  its  general  conclusion  the  declaration 
avers  that  by  reason  of  the  matters  contained  in  the  first,  second, 
and  third  counts,  and  by  force  of  the  statute,  an  action  has  ac- 
crued to  the  plaintiff,  as  administrator  as  aforesaid,  to  have  and 
demand  from  the  defendant  damages  to  the  amount  of  $io,ooO. 
In  Baltimore  &  O.  R,  Co.  v.  Gettle,  3  W.  Va.  376,  which  was  an 
action  brought  under  chapter  98,  Acts  1863,  it  was  held  that  the 
declaration  was  fatally  defective  for  the  reason  that  it  failed  to 
aver  that  the  decedent  had  a  widow  or  next  of  kin.  After  that 
decision  the  statute  was  changed  so  as  to  provide  that  the  amount 
recovered  shall  be  distributed  to  the  parties  entitled  under  the  law 
to  the  personal  estate  of  the  decedent,  but  it  shall  not  be  liable 
for  his  debts,  instead  of  providing,  as  the  statute  then  did,  that 
the  amount  recovered  shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  the  decedent.  Since  this  modification 
of  the  statute  it  has  not  been  regarded  as  essentia!  that  the 
declaration  should  aver  that  the  decedent  had  a  widow  or  next 
of  kin,  or  to  mention  his  distributees  by  name  or  otherwise,  and 
I  think  such  is  the  proper  interpretation  of  the  statute.  Balti- 
more, etc.  R.  Co.  7:  Wightman,  29  Grat.  431.  But  while  it  is  not 
necessar>'  to  name  the  distributees,  and  allege  that  the  action  is 
for  their  benefit,  still  I  do  not  think  the  making  of  such  aver- 
ment will  be  fatal  to  the  declaration,  but  that  it  ought  to  be 
treated  simply  as  surplusage.  It  seems  to  me  this  should  be  so 
treated,  under  section  29,  c.  125,  Code  1887,  which  declares  that 
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on  demurrer  no  defect  shall  be  regarded,  unless  it  be  so  essential 
that  Judgment  cannot  be  given  according  to  law  and  the  very 
right  of  the  case.  1  think,  therefore,  this  objection  is  not  well 
taken. 

2.  The  other  ground  relied  on  in  support  of  the  demurrer  is 
that  the  second  count  of  the  declaration  is  too  general 
SnffldNUT  in  that  it  fails  to  aver  how,  or  in  what  manner,  the  de- 
ofaJlegt.-  fendant's  car  was  overset  and  thrown  down,  whether 
tuMUMto  by  a  defect  in  the  car,  the  track,  or  carelessness  of  its 
kilUnt-  employes,  or  otherwise.      The   averment  is,   in    sub- 

stance, as  follows:  The  defendant,  not  regarding  its 
duty,  conducted  itself  so  carelessly,  negligently,  and  unskilfully, 
that  by  reason  thereof  and  the  default  of  the  defendant  and  its 
servants,  and  for  the  want  of  due  care  and  attention,  the  car  in 
which  the  said  Searles  was  being  carried  was  overset  and  thrown 
down,  by  means  whereof  the  said  Searles  was  greatly  wounded 
and  injured,  and  by  reason  thereof  he  died.  Under  the  decisions 
of  this  court  in  Blaine  v.  Chesapeake  &  O.  R.  Co.,  9  W.  Va.  252 ; 
Hawker  v.  Baltimore  &  O.  R.  Co.,  15  W.  Va.  628;  and  Berns  v. 
Coal  Co.,  27  W.  Va,  285,  we  must  overrule  this  objection  to  the 
declaration,  and  hold  that  its  averments  were  sufficient.  It  avers 
that  the  decedent  was  killed  by  the  oversetting  and  throwing 
down  of  the  car,  and  that  this  was  caused  by  the  negligence  of 
the  defendant.  This,  it  seems  to  me,  is  a  sufficient  averment  of 
the  negligent  act  which  caused  the  injury,  under  the  law  of  this 
State,  as  modified  by  our  statutes,  though  it  may  not  be  such  as 
required  by  the  rigid  rules  of  pleading  of  the  common  law.  2 
Thomp.  Neg.  1246,  g  26;  Jeffersonville,  M,  &  I.  R.  Co.  v.  Dunlap, 
2glnd.  426;  Chicago,  B.  &  Q.  R.  Co.  ■,'.  Harwood,  90  111.425. 
The  demurrer  to  the  declaration  was,  therefore,  properly  over- 
ruled. 

It  isfurthcr  a.ssigncd  as  error  by  the  plaintiff  in  error  that  the 
court  improperly  refused  to  instruct  the  jury  that  the 
Plaintiff's  evidence  of  the  plaintiff  was  insufficient  to  prove  that 
appolntmrat  the  plaintiff  was  or  ever  had  been  legally  appointed 
u^sdniiiiii-  administrator  of  Daniel  Searles.  In  order  to  prove 
tnUa-Fnot  such  appointment  the  plaintiff  introduced  an  order  of 
the  county  court  of  Putnam  county,  dated  March  15, 
1886,  in  these  words:  "The  clerk  of  this  court  presented 
here  a  list  of  fiduciary  appointments  by  him  made  in  vaca- 
tion since  the  first  day  of  the  last  regular  term  of  this  court, 
which  list  being  seen  and  inspected  by  the  court,  it  is  or- 
dered that  each  of  the  appointments  be,  and  the  same  is 
hereby,  confirmed."  In  connection  with  this  order  the  plaintiff 
read  in  evidence  a  list  upon  which  it  appears  that  the  plaintiff 
was  appointed  administrator  of  said  Daniel  Searles  on  February 
27,  1886.     It  is  contended  that  this  was  simply  a  private  list  of 
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the  clerk,  and  that  the  order  oT  confirmation  referred  to  this  list, 
and  did  not,  therefore,  confirm  any  appointment  of  which  the 
clerk  had  made  a  record,  as  required  by  the  statute.  It  would 
certainly  have  been  better  and  more  formal  for  the  order  of  the 
county  court  to  show  that  the  clerk  had  reported,  that  is,  ex- 
hibited, to  the  court  the  record  of  the  appointments  made  by  him 
in  vacation;  but,  in  the  absence  of  any  fact  tending  to  show  that 
the  list  referred  to  in  said  order  was  not  the  recorded  list  of  the 
clerk,  it  seems  to  me  the  court  ought  to  presume  that  it  was  the 
recorded  list,  and  that  the  order  of  confirmation  referred  to  the 
appointments  made  and  recorded  by  the  clerk.  To  hold  other- 
wise would  be  extremely  technical,  and,  I  think,  unwarrantable. 

The  court  gave  to  the  jury  eight  instructions  at  the  instance  of 
the  defendant,  and  the  same  number  at  the  request  of 
the  plaintifT.     To  the  giving  of  the  latter,  or  any  of    lutnw- 
them,  the   defendant   objected,  ■  but   no   objection  is     tioni  ra 
made  to  any  of  them  in  this  court,  except  Nos,  2,  5,  6,     htbait  of 
and  7,  which  are  in  these  words:  "(2)  The  law,  in  ten-    pUintiff. 
derness  to  human  life  and  limbs,  holds  railroad  com- 
panies liable  for  the  slightest  negligence,  and  compels  them  to 
repel  by  satisfactory  proofs  every  imputation  of  such  negligence. 
When  carriers  undertake  to  convey  passengers  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy  and  safety  require 
that  they  be  held  to  the  greatest  possible  care  and  diligence. 
Any  negligence  or  default  in  such  cases  makes  such  carriers  lia- 
ble in  damages  under  the  statute."     "(5)  Said  railroad  company 
is  held  by  the  law  to  the  utmost  care,  not  only  in  the  manage- 
ment of  its  trains  and  cars,  but  also  in  the  structure,  repair,  and 
care  of  the  track  and  bridges,  and  all  other  arrangements  neces-. 
sary  to  the  safety  of  passengers.     (6)  The  jury  are  instructed 
that  in  estimating  the  pecuniary  injury  they  may  take  into  con- 
sideration the  nurture,  instruction,  and  physical,  moral,  and  in- 
tellectual training  which  the  children  would  have  received  from 
their  father.     {7)  The  jury  are  instructed  that  while  they  must 
assess  the  damages  with  reference  to  the  pecuniary  injuries  sus- 
tained by  the  distributees  in  consequence  of  the  death  of  Daniel 
Searles,  they  are  not  limited  to  the  losses  actually  sustained  at 
the  precise  period  of  his  death,  but  may  include  also  prospective 
losses,  provided  they  are  such  as  the  jury  believe  from  the  evi- 
dence will  actually   result   to  the  distributees  as  the  proximate 
damages  arising  from  the  wrongful  death." 

Of  the  said  instructions  Nos.  2  and  5  are  literal  copies  of  in- 
structions given,  and  approved  by  the  appellate  court,  in  Balti- 
more, etc.  R.  Co.  V.  Wightman,  29  Grat.  431.  In  reference  to 
these  instructions,  thecourtin  that  case,  at  page  445,  says :  "We 
do  not  deem  it  necessary  to  enter  into  any  discussion  of  the 
propositions  of  law  involved  in  these  instructions.     It  is  sufficient 
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to  say  that  they  are  fully  sustained   by  the   elementary  writers, 
and  by  the  opinions  of  the  most  respectable  courts  in  this  coun- 
try.     The   decisions  on   this    subject    are    given    in 
OMTMt-  Whart.  Neg,  g§  627-661,  inclusive;  also  section  422, 

Mmtt  and  the  notes  to  these  sections;  Redf.   Bailm.  §  346; 

initnw-  Parish  v.  Reigle,  iiGrat.  697."     It  is,  however,  eam- 

tiouooB-        estly  insisted  by  the  counsel  for  the  piaintifF  in  error 
lidorad.  that  the  concluding  sentence  of  said  instruction  No.  2, 

to  wit:  "Any  negligence  or  default  in  such  cases 
makes  such  carriers  liable  in  damages  under  the  statute,"  is  unques- 
tionably wrong,  because  to  justify  a  recovery  two  things  must 
concur:  First,  negligence  by  the  defendant;  and,  second,  such 
negligence  must  have  contributed  to  the  injury  sustained.  It  is 
certainly  true  that  it  is  the  conjunction  of  the  negligence  and  the 
injury  that  creates  the  tort.  Mere  negligence  does  not  become 
an  actionable  wrong,  unless  the  other  element  is  found  in  the 
same  case,  namely,  at)  injury  or  damage  suffered  in  consequence 
of  the  negligence  or  wrong.  Cooley,  Torts,  62;  2  Greenl.  Ev, 
§  256.  It  is,  therefore,  apparent  that  this  sentence,  taken  alone, 
does  not  propound  a  correct  legal  proposition;  but,  if  consid- 
ered in  connection  with  the  other  instructions  submitted  with  it, 
in  one  of  which  the  jury  were  told  that  if  they  find  from  the  evi- 
dence that  the  negligence  of  the  defendant  in  no  wise  contributed 
to  or  occasioned  the  accident,  then  they  must  find  for  the  defend- 
ant, I  do  not  think  it  so  objectionable  as  to  warrant  a  reversal  of 
the  judgment.  Instructions  Nos,  6  and  7  are  substantially  the 
same  as,  and  were  evidently  copied  from,  two  instructions  which 
were  fully  considered  and  approved  by  the  court  of  appeals  of 
New  York  in  Tilley  v.  Hudson  River  R.  Co.,  29  N.  Y.  252.  The 
New  York  statute  under  which  that  case  was  determined  provided 
that  "the  jury  may  give  such  damages  as  they  shall  deem  a  fair 
and  just  compensation,  not  exceeding  $5,000,  with  reference  to 
the  pecuniary  injuries  resulting  from  such  death  to  the  wife  or 
next  of  kin  of  such  deceased  person."  Laws  1849,  p.  388.  It 
was  therefore  contended  in  that  case  that  the  recovery  must  be 
limited  and  confined  to  a  pecuniary  loss,  flowing  necessarily  from 
the  death.  And  in  support  of  that  view  counsel  cited  many  Eng- 
lish and  American  cases,  in  which  it  was  held  that  the  damages 
must  be  assessed  with  reference  to  the  pecuniary  loss  resulting 
from  the  death  of  the  person  injured,  and  that  neither  the  physi- 
cal pain  of  the  deceased  nor  the  mental  sufferings  of  the  surviving 
family  can  be  taken  into  the  estimate.  See  also  Shear.  &  R, 
Neg.  §  610;  Field,  Dam.  §  630,  and  cases  cited.  The  court,  in  a 
unanimous  opinion,  says  ;  "The  charge  of  the  judge  was  explicit 
that  the  damages  must  be  limited  to  pecuniary  injuries;  and  he 
said  that  in  estimating  them  they  had  a  right  to  consider  the  loss 
(that  is,  the  pecuniary  loss)  which  the  children  had  sustained  in 
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reference  to  their  mother's  nurture  and  instruction,  and  nloral, 
physical,  and  intellectual  training.  I  think  this  does  not  imply 
that  the  children  are  necessarily  and  inevitably  subjected  to  such 
loss,  but  leaves  it  to  the  jury  to  determine  whether  any  such  loss 
has  been  in  fact  sustained,  and,  if  so,  the  amount  of  such  loss. 
This  is  the  fair  scope  and  meaning  of  the  charge,  and,  if  it  was 
not  sufficiently  explicit,  should  have  been  made  so  by  a  direct 
request  for  such  purpose.  This  understood,  I  regard  it  as  unex- 
ceptionable." Tilley  v.  Hudson  River  R.  Co.,  29  N.  Y.,  285.  And 
again,  on  page  288,  the  court  says ;  "  Nor  do  I  think  it  was  erro- 
neous to  instruct  the  jury  that,  while  they  must  assess  the  dam- 
ages with  reference  to  the  pecuniary  injuries  sustained  by  the  next 
of  kin  in  consequence  of  the  death  of  Mrs.  Tilley,  they  were  not 
limited  to  the  losses  actually  sustained  at  the  precise  period  of 
her  death,  but  might  include  also  prospective  losses,  provided 
they  were  such  as  the  jury  believe  from  the  evidence  would  actu- 
ally result  to  the  next  of  kin  as  the  proximate  damages  arising 
from  the  wrongful  death," — citing  Tilley  v.  Hudson  River  R.  Co., 
24  N.Y.  473-477. 

The  foregoing  views  fully  sustain  the  instructions  here'  com- 
plained of,  and  I  think  they  are  consonant  with  reason  and  the 
purpose  of  the  statute ;  and,  if  correct  in  that  case,  they  are 
more  truly  so  in  the  case  at  bar,  because  our  statute  does  not, 
like  the  New  York  statute,  limit  the  compensation  "to  the  pecu- 
niary injuries  resulting,"  etc.,  but  it  provides;  "In  every  such 
action  the  jury  may  give  such  damages  as  they  shall  deem  fair 
and  just,  not  exceeding  ten  thousand  dollars."  Section  6,  c.  103, 
Code  1887,  p.  709.  It  will  thus  be  observed  that  our  statute  does 
not,  in  terms,  limit  the  jury  to  giving  compensation  for  pecuniary 
injuries,  though  such  is,  perhaps,  its  purpose  and  implied  mean- 
ing; but  still,  as  it  is  not  express,  the  limitation  ought  not  to  be 
applied  strictly.  It  is  further  contended  that  instruction  No.  6 
was  improper  because  there  was  no  evidence  tending  to  support 
it.  This  is  a  mistake.  There  was  evidence  submitted  to  the  jury 
that  the  decedent  was  42  years  old,  made  his  living  by  days' 
work  and  laboring  on  his  farm,  had  a  wife  and  nine  children, 
all  of  whom  were  living  at  the  time  of  the  trial ;  the  oldest  child 
was  ig  years  of  age,  and  the  youngest  16  months;  that  he  was  a 
church  member,  moral,  religious,  and  industrious  in  his  habits,  a 
kind  husband  and  parent,  and  had  been  sending  his  children  to 
school.  As  was  said  by  this  court  in  Dimmey  v.  Wheeling,  etc. 
R.  Co.,  27  W.  Va.  32,  57,  quoting  from  Tilley  v.  Railroad  Co., 
29  N.Y.  286:  "Within  the  statute,  as  to  amount  and  the  spe- 
cies of  injuries  sustained,  the  matter  is  to  be  submitted  to  the 
sound  sense  and  justice  of  the  jury.  They  must  be  satisfied  that 
pecuniary  injuries  resulted.  If  so  satisfied,  they  are  at  liberty  to 
allow  them  from  whatever  source  they  actually  proceeded  which 
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could  produce  them.  If  they  are  satisfied,  from  the  histoiy  of 
the  family  or  the  iritrinsic  probabilities  of  the  case,  that  they  were 
sustained  by  the  loss  of  bodily  care  or  intellectual  culture  or  moral 
training  which  the  mother  had  before  supplied,  they  are  at  liberty 
to  allow  for  it.  The  statute  has  set  no  bounds  to  the  sources  of 
these  pecuniary  injuries.  If  the  rule  is  a  dangerous  one,  and  lia- 
ble to  abuse,  the  legislature,  and  not  the  courts,  must  supply  the 
correction,"  If  it  was  proper  for  the  jury  to  consider  these 
sources  of  injury,  surely  the  defendant  could  not  be  prejudiced 
by  having  the  jury  instructed  in  respect  to  them.  The  instruc- 
tion was  therefore  not  improper.  A  new  trial  was  not  asked  on 
the  ground  that  the  verdict  was  contrary  to  the  evidence,  but 
only  upon  the  ground  that  the  court  misdirected  the  jury.  Hav- 
ing determined  that  there  was  no  error  in  the  instructions  to  the 
jury,  we  must  hold  that  the  motion  for  a  new  trial  was  properly 
overruled.  If  we  had  been  asked  to  set  aside  the  verdict  on  the 
ground  that  it  was  not  sustained  by  the  evidence,  we  should  have 
refused  to  do  so,  because  the  evidence,  to  say  the  least  of  it,  does 
tend  to  support  the  verdict,  and,  this  being  a  case  involving  negli- 
gence, which  is  a  mixed  question  of  law  and  fact,  and  one  pecu- 
liarly within  the  province  and  control  of  the  jury,  we  would  not 
disturb  the  verdict,  unless  the  facts  distinctly  showed  that  there 
was  no  negligence.  Washington  7:  Baltimore  &  O.  R,  Co.,  17  \V. 
Va.  190;  Johnson  v.  Baltimore  &  O.  R.  Co.,  25  W.  Va.  570. 

Having  found  no  error  for  which  the  judgment  of  the  circuit 
court  should  be  reversed,  I  am  of  opinion  that  said  judgment 
should  be  affirmed. 

English  and  Branncx,  JJ.,  concurred.    Green,  J.,  absent. 

IIaftmr«  of  Duimcm  -  Slvctlon  from  Triln. — In  an  action  .o  recover  damages 

for  wrongfuUv  ejecting  a  passenger  from  a  train,  ttie  mensure  of  damages  is  such 
sum  as  sliall  compensntt-  the  plaintiff  for  all  injury  directly  or  naturnUv  Howing 
from  ilie  act  of  Ihe  defendant  in  ejecting  tiie  plaintiff, including  ixidily  and  mentil 
pain  and  su)fe»lnj{  and  nnv  physical  disabiiitv.  or  sickncBS,  which  may  be  the 
direct  result  of  defendant's  act.  'Baltimore  &  Ohio  R.  R.  Co.  r.  Bambrey  (Pa.), 
If.  .\tl.  Rep.  67. 

Sama — HUtir*!  OonieqnBUMS  of  tojar; — Burdanof  Proof.— In  an  action  to  re- 
cover damages  for  carrying  plaintiff  bevond  her  deHllnaCion.  it  appeared  that  she 
was  70  years  of  a);;e,  antl  was  only  carried  a  few  hundred  yards  beyond  the  station 
where  she  intended  to  alight.  It  was  between  3  and  9  o'clock  at  night,  the  ground 
was  wet.  and  it  was  ruining  slightly.  At  the  time  of  the  trial,  plaintifT  was  shown 
to  be  Buffering  from  a  bronchial  trouble  which  was  serious  and  probably  perma- 
nent. I/cid.  that  to  enable  plainliffto  recover  for  her  sickness  she  was  bound  to 
show  ntfirmalivelv  that  it  resulted  from  the  exposure,  and  that  the  burden  of 
proof  to  establish 'that  fact  rested  upon  her  throughout  the  trial,  and  never  shifted 
U|>on  the  defendant.  St.  Louis,  .-\rkansas  &  Texas  R.  Co.  z:  Burns  (Tci.)  9  S.. 
W.  Rep.  4f)7. 

Bune  -  Condition  of  Tsnlly. — In  San  Antonio  &  Arkansas  Pass.  R.  Co.  r, 
Robinson  (Tex.).  1 1  S.  W.  Rep,  327,  it  was  held  that  testimony  to  the  effect  that 
the  pUiintifThad  a  wife  and  children  was  admissible  in  evidence,  but  in  Kreuziger 
V.  Chicago  &  Northwestern  R.  Co.  {Wis.),  40  N.  W.  Rep.  657.  it  was  held  that. 
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in  an  action  for  personal  injurleb,  the  pluintitf  could  not  offer  testimony  of  the 
fact  that  she  had  a  child  of  lender  year-i. 

When  on]y  compenEatory  dama^^ti  are  recoverable  for  iiijuricK  sustained  by 
(he  plaintiff,  evidence  as  lo  the  number  and  age»  of  'he  pluititiiTt  familv  in  inad- 
missible. Pennsvlvania  R.  K.  r.  Rov.  loi  V.  S.  451;  Piilsburgh,  Ft.'  W.  St  C. 
R.  Co.  V.  Powers,  74  111.  341;  City  ofChicago  i'.  O'^Brennan.  65  111.  160;  Dreiss 
r.  Friedrich,  ^7  Tei.  70;  but  when  the  action  is  brouj{lil  lo  recover  damages  for 
nei;tigeii(l,v  killing  the  plaintiff^  child,  evidence  as  to  the  fnmiW  and  the  condition 
of  the  plaintilT  is  admlseible.  Jolinison  7'.  Chicago  &  Northwestern  R.  R.,  64 
Wis.  4.15. 

In  an  action  by  a  widow  under  the  Mi^KOuri  statute  to  recover  damages  for 
negiigenllv  causing  the  death  of  her  husband,  the  plaintiff  may  oflfer  testimony 
a!>  lo  the  number  and  ages  of  her  infant  children,  the  liabililv  tor  their  main- 
tenance having  been  cast  upon  her  bv  the  death  of  the  father.  Tetherow  v.  St. 
Joseph  &  T.  M.  R.  Co.  (Mo.),  11  S.  W.  Rep.  310. 


Chicago  and  Northwestern  R.  Co. 

Oi'i'tonsin  SHfrrme  Ccurt.  Dfcrmbrr  i.  I8S8.) 

DuiUkcaB— Qsnunti — Psrll  and  FrUtt  Attendlnc  AeoldBnt.  —  W  here  a  passenger, 
being  ordered  to  leave  the  train  at  a  point  at  some  distance  from  the  station,  is 
obliged  to  walk  along  the  track,  and  in  so  doing  falls  into  a  culvert,  receiving  in- 
juries and  being  frightened  by  the  backing  of  trains  on  the  track  towards  her,' 
the  jury  are  entitled,  in  awarding  damages  for  the  wrongful  act  of  the  defendant 
in  putting  her  off  the  car  at  a  dangerous  place,  to  take  into  consideration  not  only 
the  injuries  sustained  bv  the  pluintiif,  but  also  tiie  peril  and  fright  attending  the 
accident. 

Bune — Bllkct*  of  Accident. 'In  an  action  to  recover  damages  for  personal  In- 
juries, the  plaintiff  may  show,  hi  her  evidence,  thai  the  injury  sustained  was  of 
such  a  character  as  to  render  her  unable  to  perform  her  work  after  the  injury  as 
she  had  been  able  to  do  bi-fore. 

Said* — -Fntnra  Bnlimas. — In  such  an  action,  when  there  is  evidence  showing 
thai  the  plaintiff  had  not  at  any  time  of  the  trial  fiilly  recovered  from  her  in- 
juries, she  is  entitled  to  recover  fo'r  any  future  physical  suffering  which  is  reason- 
ably certain  to  result  from  the  injury  complained  of. 

Action  to  recover  damages  for  perRonal  injuries.     The  (defend- 
ant appeals;  from  a  judgment  for  the  plaintiff. 
Jenkins,  Winkler  &  Smith  for  appellant- 
J.  E.  Malone  and  E.  P.  Smith  for  respondent. 

Tavi.OK,  J- — This  is  an  action  for  personal  injury  to  the  plain- 
tiff, alleged  to  have  been  caused  by  the  negligence  of  the  railway 
company.  The  material  facts  in  the  ca.se  are  as  follows:  On  the 
evening  of  the  4th  of  March,  1886,  the  respondent  and  a  Mrs. 
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Kreuziger  took  passage  in   the  caboose  of  a  freight  train,  from 
Juneau  to  Minnesota  Junction.   The  junction  is  north  of  Juneau. 

When  the  train  drew  near  to  the  junction,  it  stopped 
Tuhm.  so  that  the  caboose  in  which  the  plaintiff  and  her  com- 

panion  were  riding  stopped  several  hundred  feet 
south  of  the  depot  platform.  The  night  was  dark,  and  the  evidence 
tended  to  show,  and  the  jury  found,  that  the  conductor  of  the  train 
told  the  plaintiff  and  her  companion  that  they  must  leave  the  car  at 
that  place  ;  and,  by  leaving  the  car  at  that  place,  it  was  necessary  for 
them  to  alight  on  the  right-hand  side  of  the  car.  and  walk  up, 
along  a  side  track  of  the  said  road,  several  hundred  feet,  to  reach 
the  highway  which  they  would  take  in  going  to  their  homes. 
This  fact  was  well  known  to  the  conductor ;  and  it  was  also  well 
known  to  him  that  where  the  side  track  crossed  said  highway 
there  was  an  open  culvert  across  the  track.  Of  this  the  plaintiff 
had  no  knowledge.  The  side  track  was  raised  above  the  surface 
of  the  ground,  and  was  the  only  way  for  reaching  the  highway 
from  the  place  where  they  left  the  car.  The  plaintiff  had  some 
bundles  in  her  hands,  and,  when  she  got  off  the  train,  proceeded 
up  the  side  track,  and  fell  into  the  culvert,  and  injured  her  knee. 
While  in  the  cattle  guard,  and  struggling  to  extricate  herself,  the 
men  in  charge  of  the  train  switched  some  cars  on  the  side  track. 
She  noticed  the  fact-  that  cars  were  being  placed  on  the  side  track, 
and  became  greatly  excited  and  frightened  by  their  approach. 
The  cars,  however,  did  not  come  nearer  than  loo  feet  of  the  cat- 
tle guard,  and  the  plaintiff  extricated  herself,  and  proceeded  on 
her  way  home.  For  the  injury  resulting  to  her  by  being  wrong- 
fully directed  to  leave  the  car,  and  falling  into  the  culvert,  the 
plaintiff  claims  damages,  alleging  that  the  defendant  company 
was  negligent  in  directing  her  to  leave  the  car  at  the  place  men- 
tioned. Upon  the  trial  in  the  county  court,  the  jury  found  the 
material  issues  in  favor  of  the  plaintiff,  and  assessed  her  damages 
at  $1,000.  Upon  the  facts  of  the  case,  as  found  by  the  jury, 
there  is  no  contention  on  the  part  of  the  learned  counsel  for  the 
appellant  that  the  plaintiff  was  not  entitled  to  a  verdict  for  some 
amount  of  damages.  The  errors  relied  upon  for  a  reversal  of 
the  judgment  arc  exceptions  taken  to  the  admission  of  evidence, 
to  the  instructions  of  the  court  to  the  jury,  and  a  refusal  to  give 
instruction  requested  by  the  appellant. 

It  is  insisted  that  it  was  error  to  permit  the  plaintiff  to  give  the 
following  evidence :  "  How  long  were  you  in  there  ?  "  ( meaning  the 
culvert.)  "Oh,  I  could  not  tell, — I  was  so  full  of  fright;  at 
last,  I  helped  myself  out,"  "What  were  you  frightened  about?" 
Objected  to;  overruled;  exception.  Ans^ver.  "  1  was  afraid  the 
cars  were  switching  back  on  me."  "How  did  you  go  home?" 
A.  "Full  of  fright."  It  is  claimed  by  the  learned  counsel  for  the  ap- 
pellant that  the  plaintiff  is  not  entitled  to   recover  damages   on 
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account  of  the  fright  which  she  experienced  by  reason  of  backing 
of  the  cars  towards  her  upon  the  side  track,  and  the  refusal  of  the 
court  to  so  charge  was  error.  Upon  the  subject  of  dam- 
ages, the  trial  judge  instructed  the  juryasfoilows;  "She 
is  entitled  to  such  annount  of  damages  as,  in  your 
judgment,  will  compensate  her  (or  all  the  physical  in-  Peril  ud 
juries  directly  resulting  from  the  negligence  complained  Mght. 
of,  as  well  as  the  mental  sul^cring  resulting  therefrom. 
Thisdoes  not  include  punitory  damages,  but  doe.'t  include  such  pain 
and  suffering  of  body  and  mind  as  you  find,  from  the  evidence, 
she  has  suffered  from  the  negligence  of  the  defendant,  and  with- 
out her  fault,  and  which  is  directly  the  result  of  such  negligence. 
If  you  find  the  plaintiff  is  entitled  to  recover,  say, 
from  all  the  evidence,  how  much  will  compensate  her  for  all  the 
injuries  sustained, —  the  pain  and  suffering -caused  by  the  neg- 
ligence complained  of,  if  you  so  find  ;  if  you  find  it  was  the 
direct  result  thereof,"  etc.  "The  plaintiff,  if  she  is  entitled  to 
recover,  is  entitled  to  full  compensatory  damages  for  all  the  direct 
physicial  injury,  as  well  as  the  mental  suffering,  you  may  find, 
from  the  evidence,  resulted  from  the  injury  caused  by  the  negli- 
gence complained  of."  "By  compensatory  damages  we  mean 
such  damages  as,  in  your  judgment,  will  be  a  reasonable  compen- 
sation to  the  plaintiff  for  all  the  pains  and  suffering,  in  the  past, 
resulting  from  the  accident,  and,  also,  any  future  suffering  there- 
from, which  from  the  evidence,  you  may  find  it  reasonably  certain 
to  result  from  said  injury."  These  instructions  were  separately 
excepted  to  by  the  appellant.  The  appellant  also  requested  the 
judge  to  instruct  the  jury  as  follows:  "The  plaintiff  is  not  en- 
titled to  recover  any  damages  on  account  of  any  fright  which 
she  experienced  on  account  of  the  cars  backing  down  towards 
her  upon  the  side  track."  This  instruction  was  refused,  and  the 
appellant  excepted.  It  is  argued  by  the  learned  counsel  for  the 
appellant  that  the  authorities  are  quite  uniform  in  holding  that 
no  action  can  be  maintained  for  mere  negligence  on  the  part  of 
the  defendant,  unaccompanied  by  insult,  oppression,  or  indignity, 
which  causes  fright  or  other  mental  emotion  only,  and  which  does 
not  result  in  injury  to  the  person  or  the  health  of  the  plaintiff. 
And  he  therefore  insists  that  it  was  error  to  allow  the  plaintiff  to 
testify  that  she  was  frightened  by  the  approach  of  the  back- 
ing cars  when  she  was  in  the  culvert  and  struggling  to  extricate 
herself  therefrom  ;  and  he  also  insists  that  the  perils  and  dangers 
of  the  situation  in  which  she  was  placed  by  the  negligent  act  of 
the  defendant,  cannot  be  considered  in  awarding  her  damages. 
We  agree  with  the  general  proposition  of  the  learned  counsel 
that  for  a  mere  negligent  act  only  compensatory  damages  can  be 
recovered,  and  that  such  compensatory  damages  ordinarily  include 
onlydam^es  for  such  mental  suffering  as  arises  from  the  personal 


DgizedbyGoOglC 


190  fiTUTZ   r.  CHICAGO  &  NORTHWE8TEBN   R.  CO. 

injury  received ;  and  we  may  admit,  for  the  purposes  of  this  case, 
that,  when  the  only  ground  of  action  against  the  defendant  is 
fright  caused  by  the  negligence  of  the  defendant,  which  is  not 
followed  by  any  injury  to  the  person  or  the  health  of  the  plain- 
tiff, and  in  no  other  way  affects  her  rights  of  person  or  property, 
no  action  can  be  maintained.  We  are  of  the  opinion,  however, 
that  in  this  case,  and  others  of  like  character— where  the  cause 
of  action  is  not  grounded  upon  mere  fright  or  terror,  but  upon 
the  wrongful  act  of  the  defendant  in  putting  her  off  the  car  in  a 
place  of  danger,  in  the  night-time,^  in  measuring  the  plaintiff's 
injury,  it  is  not  only  competent,  but  it  becomes  essential,  to 
determine  the  extent  of  plaintiff's  injury,  that  all  the  sur- 
roundings of  the  wrongful  act  of  the  defendant  are  proper  to  be 
taken  into  consideration,  in  order  to  render  a  just  verdict.  Cer- 
tainly, it  cannot  be  urged,  with  any  show  of  authority  or  reason, 
that  the  same  damages  should  be  awarded  to  a  plaintiff  who  is 
wrongfully  put  off  a  car  in  a  terrible  storm,  several  miles  from 
any  place  of  shelter,  as  should  be  awarded  to  one  who  is  wrong- 
fully, put  off  at  a  station  in  a  town  or  city,  where  he  can  readily 
get  shelter  and  protection ;  nor  that  the  same  damages  should  be 
awarded  to  the  person  who  is  wrongfully  put  off  the  cars  in  the 
middle  of  a  high  bridge,  in  the  night-time,  where  trains  are  con- 
stantly passing,  and  the  person  who  is  so  put  off  at  a  pleasant 
station  at  midday.  In  all  cases  of  this  kind,  the  actual  surround- 
ings which  accompany  the  wrongful  acts  are,  and  should  always 
be,  considered  in  estimating  damages. 

This  case  does  not  present  the  question  of  the  right  to  recover 
for  mere  mental  suffering,  independent  of  bodily  or  physical 
injury.  Under  the  rule  contended  for  by  the  learned  counsel  for 
the  appellant,  it  would  be  equally  improper  to  show  that  it  was  a 
dark  night  when  she  was  directed  to  leave  the  car,  and  that  she 
was  compelled  to  walk  along  a  raised  side  track,  on  which  cars 
were  being  switched,  and  which  she  was  compelled  to  traverse  in 
order  to  reach  the  highway  leading  to  her  home,  as  to  show  that 
she  was  frighted,  when  strutting  to  escape  from  the  culvert  into 
which  she  had  fallen,  from  fear  of  being  run  over  by  the  approach- 
ing cars.  Without  stating  that  fact,  the  jury  would  have  the 
right,  in  estimating  her  damages,  to  consider  all  the  attendant 
dangers  which  surrounded  and  threatened  her.  It  is  not  pre- 
tended but  that  the  agent  of  the  company  had  full  knowledge  of 
all  the  dangers  which  surrounded  the  plaintiff,  when  he  directed 
her  to  leave  the  cars.  The  company  cannot,  therefore,  say  that 
these  dangers  were  too  remote,  and  that  the  terrorizing  effect 
which  they  might  have  had  was  one  which  could  not  have  been 
anticipated  by  it.  As  before  said,  the  conductor,  who  directed 
the  plaintiff  to  leave  the  car  when  and  where  she  did,  knew  that 
cars  would  be  backed  upon  the  side  track  which  he  compelled  her 
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to  travel  \ipon  ;  he  knew  the  night  was  dark,  and  might  reason- 
ably be  held  to  have  known  that  the  backing  of  cars  upon  that 
track  while  the  plaintiff  was  on  it  would  be  a  cause  of  alarm  to 
her,  whether  she  had  fallen  into  the  cattle  guard  or  not.  The 
backing  of  the  cars  on  the  track  was  intimately  connected  with 
the  wrongful  act  of  the  conductor;  in  a  certain  sense,  it  was  a 
part  of  the  res gestie,~s.s  much  so  as  the  darkness,  the  raised 
side  track,  and  the  open  culvert,  into  which  she  fell.  That  the 
evidence  was  admissible,  and  proper  to  be  considered  by  the  jury, 
is,  we  think,  supported  by  principle  and  authority,  Chicago  & 
A.  R.  Co.  V.  Flagg,  43  111.  364-367.  In  this  case,  the  plaintiff 
was  expelled  from  the  car  in  the  night-time,  but,  on  the  trial,  gave 
evidence  of  no  actual  personal  injury.  On  affirming  the  judgment, 
the  court  say:  "It  is  also  urged  that,  as  the  conductor  acted  in 
good  faith,  and  without  violence  or  insult,  and  tliere  is  no  proof 
of  actual  damage  to  the  plaintiff,  the  verdict  should  have  been 
for  only  nominal  damages.  The  verdict  was  for  $100.  It  was 
dark  when  this  affair  occurred  ;  and  the  plaintiff  was  lame,  and 
had  two  bundles,  that  seemed  to  be  heavy.  In  order  to  reach 
the  station,  or  village,  he  had  to  pass  over  a  covered  railway 
bridge,  which  spanned  a  stream,  and  which  had  to  be  crossed  by 
means  of  a  plank,  or  foot-path,  about  three  feet  wide,  laid  down 
upon  the  timbers.  The  only  light  came  from  below,  and  from 
the  ends  of  the  bridge.  For  a  stranger,  laden  with  bundles,  to  be 
compelled  to  walk  through  a  dark  railway  bridge,  on  a  narrow 
path,  uncertain  as  to  when  a  train  may  come,  and  liable 
to  be  crushed  if  one  does  come,  is  certainly  not  a  desir- 
able experience.  The  jury  had  a  right  to  take  these  things 
into  consideration,"  etc.  In  Seger  v.  Barkhamsted,  22  Conn, 
290,  which  was  an  action  against  the  town,  to  recover  damages 
for  maintaining  a  defective  bridge,  the  trial  judge  instructed  the 
jury  that,  if  they  found  for  the  plaintiff,  they  had  a  right  to  con- 
sider all  the  circumstances  of  danger  and  peril  attending  the 
accident.  To  this  instruction  exception  was  taken;  and,  on 
appeal,  the  supreme  court  held  the  instruction  right,  and  made 
the  following  remarks  in  regard  to  it:  "That  the  plaintiff  is  en- 
titled to  be  compensated  for  his  personal  injury  there  is,  of  course, 
no  question  ;  and  that  principle  is  sufficient  to  vindicate  the 
charge  on  this  point.  Such  actual  injury  is  not  confined  to 
wounds  and  bruises  upon  his  body,  but  extends  to  his  mental 
suffering.  His  mind  is  no  less  a  part  of  his  person  than  his  body ; 
and  the  sufferings  of  the  former  are  often  times  more  acute,  and 
also  more  lasting,  than  those  of  the  latter.  .  .  .  The  dismay, 
and  consequent  shock  to  the  feelings,  which  is  produced  by  the 
danger  attending  a  personal  injury,  not  only  aggravate  it,  but 
are  frequently  so  appalling  as  to  suspend  the  reason,  and  disable 
a  person    from  warding  it  off;  and  to  say  that  it  does  not  enter 
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into  the  character  and  extent  of  the  actual  injury,  and  form  a 
part  of  it,  would  be 'an  affront  to  common  sense.'"  See  also 
Woolery  v.  Louisville,  N.  A.  &  C.  R.  Co.,  lo;  Ind.  381;  27  Am.  & 
Eng.  R.  R.  Cas,  210.  Meagher  v.  Driscoll,  99  Mass.  281  ;  Can- 
ning  V.  WiUiamstown,  I  Cu5h.45i.  It  must  be  remembered  that, 
in  this  case,  and  in  all  others  of  a  similar  character,  the  ground 
upon  which  the  defendant  is  held  liable  for  any  damages  is  the 
wrongful  act  of  the  agent  of  the  company,  in  directing  the  plain- 
tiff to  leave  the  cars  at  the  time  and  place  designated,  and  not 
the  fact  that,  after  leaving  the  cars,  the  plaintiff  fell  into  the 
cattle  guard,  and  was  injured.  That  fact  was  only  an  aggravation 
of  her  damages.  She  would  have  been  entitled  to  recover,  had 
she  received  no  personal  injury;  and,  in  fixing  the  amount  nf 
the  damages  the  plaintiff  ought  to  recover,  it  seems  but  reason- 
able and  just  that  all  the  circumstances  of  peril  and  danger  which 
surrounded  her  at  the  time  she  was  unlawfully  directed  to  leave 
the  cars  must  be  considered  ;  and  that  it  was  not  error  to  direct 
the  jury  that,  in  assessing  the  damages,  they  might  consider  the 
fright  which  the  plaintiff  was  subjected  to  by  the  unlawful  act  of 
the  conductor.  This  case  does  not  fall  within  the  rule,  if  there 
be  such  a  rule,  that  no  recover  can  be  had  for  merely  putting  a 
person  in  peril,  when  no  personal  injury  results  therefrom.  The 
cases  in  which  that  rule  has  been  laid  down  were  all  cases  in 
which  it  was  held  that  the  defendant  had  not  done  any  act  which 
constituted  a  cause  of  action ;  and  it  does  not  apply  to  a  case 
where  the  defendant  has  done  that  which  constitutes  a  cause  of 
action  in  favor  of  the  plaintiff,  and  when  the  peril  and  fright  are 
circumstances  surrounding  and  attending  the  wrongful  act  of  the 
defendant.  We  think  the  evidence  objected  to  was  properly 
admitted,  and  that  there  was  no  error  in  the  instructions  of  the 
trial  judge  upon  that  question.  The  exceptions  taken  to  the 
instructions  given  to  the  jury  upon  the  question  of  damages 
were  not  insisted  upon,  on  the  argument,  or  assigned  as  error. 
The  fourth  and  fifth  errors  alleged,  relate  to  the  cross-examina- 
tion of  the  witness  Askew,  who  was  called  for  the  defendant. 
While  we  think  the  court  should  not  have  permitted  the  witness 
to  be  questioned  on  his  cros&examination  as  to  any  matter  not 
enquired  of  the  defendant  on  the  direct,  or,  if  permitted  to  do 
so,  the  court  should  not  have  allowed  the  plaintiff  to  contradict 
his  answers,  we  are  of  the  opinion  that  this  examination,  upon  a 
collateral  matter,  was  not  so  material  to  the  real  questions  at 
issue  as  to  justify  this  court  in  reversing  the  judg- 
BffMt  «f  ment  for  such  error  on  the  part  of  the  trial  judge.  It 
Mdd«nt.  is  not  apparent  that  such  error  could  have  had  any  in- 
fluence with  the  jury,  upon  the  issuesof  fact  found  by 
them  on  the  trial.  The  sixth  alleged  error  is  clearly  not  an  er- 
ror.    It  was,  clearly,  competent  for  the   plaintiff  to  show  by   her 
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evidence  that  the  injury  to  her  person  was  of  such  a  character  as  to 
render  her  unable  to  perform  her  work  after  the  injury  as  she  had 
able  to  do  before.  Although  such  evidence  would  be  proper  and 
competent  in  an  action  by  her  husband  to  recovt-r  for  loes  of  ser- 
vice, it  was  also  competent  in  this  case,  as  tending  to  show  the 
extent  of  her  injuries.  The  jury  were  instructed  that  she  could 
not  recover  in  this  action  "  for  loss  of  time."  It  is  also  alleged 
that  it  was  error  to  instruct  the  jury  as  follows:  "  She  is  entitled 
to  recover  for  any  further  physical  suffering  which  you- 
may  find,  from  the  evidence,  is  reasonably  certain  to  Fnttirt 
result  from  the  injury  complained  of."  It  is  said,  nifbriiv. 
there  was  no  evidence  upon  which  to  found  an  in- 
struction of  this  kind.  We  think  the  record  shows  that  there 
was  evidence  tending  to  show  that  the  plaintiff  had  not,  at  the 
time  of  the  trial,  fully  recovered  from  her  injuries.  There  was 
sufficient  evidence  upon  which  to  base  the  instruction.  The 
eighth  error  alleg'ed  as  to  the  instruction  given  by  the  court 
becomes  immaterial,  as  the  jury  found,  in  effect,  that  the  con- 
ductor directed  her  to  leave  the  cars  at  the  place  where  she  did 
leave  them.  It  is  urged  that  the  verdict  is  excessive,  and  should 
have  been  set  aside  for  that  reason.  The  trial  court  having 
refused  to  interfere  on  that  ground,  this  court  will  not  set  aside 
the  verdict  for  that  reason,  unless  it  is  clearly  apparent  from  the 
evidence  that  the  jury  were  actuated  by  passion  or  prejudice. 
We  do  not  think  the  evidence  discloses  any  such  reason  for  re- 
versing the  judgment  in  the  case. 

The  judgment  of  the  county  court  is  affirmed. 

Stamont*  of  DuiuiEa — Fsrll  and  Frlclit. — Although  the  peril  and  fright  to  which 
the  plainliff  has  been  subjected  may  be  considered  in  asKtsning  damages  when  he 
haf.  in  addition,  bustuined  phj-sical  injurr.  thev.  a(  Ihemselves,  constitute  no 
ground  for  the  recovery  of  damages.  Canning  t:  Williamstown,  i  Cueh.  (MasB.) 
4^1.  But  where  the  fright  resulting  from  u  collision,  brought  on  the  premature 
confinement  of  a  female  passenger,  and  the  child  was  horn  dead,  It  wan  held  that 
a  good  cause  of  action  existed  against  the  company.  Fitzpatrick  i'.  Great  West- 
ern R.co..  II  u.c.  aa.  645. 

Anxiety  for  the  safety  of  others  constitutes  no  ground  for  the  recovery  of 
damages.     Keyes  v,  Minneapolis  &  St.  L.  R.  Co.,  36  Minn,  290, 

Jnmpliis  from  Train  tIiTon(h  Fright. — Ifa  passenger  leaps  from  a  train  through 
a  fear  for  his  safety  which  proves  to  be  groundless,  he  has  no  claim  to  compensa- 
tion for  any  Injuries  sustained  thereby.  Chicago,  R.  I.  &  P.  R.  Co.  f.  Felton, 
33  Am.  &Eng.  R.  R.  Gas.  533;  GulfC.  4  S.  F.  R.  Co,  t.  Wallen.  6i;Tex.  568;  b. 
c,  26  Am.  Sc  Eng.  R,  R.  Cas.  ziq.  But  when  the  train  has  been  derailed,  and 
the  passenger  is  aiarmed  by  the  peril  occasioned  thereby  but  acts  as  a  person  of 
ordinary  prudence  in  like  circumstances  would  act  in  endeavoring  to  escape,  any 
Injury  to  his  health  occasioned  by  the  fright,  or  by  striking  the  ground  would  be 
directly  traceable  to  the  derailment  as  its  primary  and  proximate  cause.  Smith 
f.  St.  Paul,  M.  &  M.  R.  Co.,  30  Minn.  169.  Sec  also  Twomley  f.  Central  Park, 
N.  &  E.  R.  Co.,69N.  Y.  158;  Ingalls  t'.  Bills,  9  Met.  (Maes.)  t;  Luno  r.  Tyngs- 
boro,  II  Cush.  (Mass.)  163;  Stickney  i'.  Town  of  Maidstone,  30  Vt.  738;Frinki.. 
Potter,  17  III.  406.  And  the  damages  resulting  directly  and  proximately  to  ptaln- 
tifPa  person  and  health  from  the  fright  and  from  jumping  to  the  ground  would  be 
genera]  and  not  special.  .  Smith  v.  St.  Paul,  M.  Sc  M.  R.  Co.,  30  Minn.  169. 
37  A.  St  E.  R.  R.  Cas.— 13 
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Missouri  Pacific  R.  Co. 


{Texai  Supreme  Court,  Noi-ember  3, 1838.) 

DamasM — ExampluT — Otmi  NasllKsncB — Ordlnur  Care. — Where  the  court,  in 

instructing  the  jury  with  reference  to  the  plainlifl"s  righl  to  recover  exemplarv 
dainagee.  declares  that  what  is  meant  by  gross  negligence  is  a  total  want  of 
ordinnry  care,  and  ordinary  care  is  that  degree  of  care  that  a  person  would  u«e 
under  like  circumstances,  the  charge  in  erroneous  as  it  authorizes  the  jury  to  con- 
clude that  the  railroad  company  is  guilty  of  gross  negligence,  and  therefore  liable 
for  exemplary  damages,  even  though  the  company  had  exercised  a  degree  of  care 
but  slightly  less  than  persons  generally  would  have  exercised,  and  under  the  same 


Same — Natural  Rainlt  of  KsKUKauoa — InitmetiiMt.— If  the  court  charge  the  jurr 
that  they  are  authorized  to  consider  the  question  of  exemplary  damages.  If  the 
track  of  the  railroad  was  out  of  repair  and  had  been  for  a  long  time  previous  to 
the  accident,  and  defendant  knew  of  its  condition  and  failed  to  remedy  it.  the 
chaise  is  erroneous  as  authorizing  the  ')vry  to  award  exemplary  damages  to  the 
plaintiff  whether  his  injuries  were  caused  by  reason  of  the  defective  condition  of 
the  road  or  not. 

Same — BxcaulTS — PermanMit  Bplnal  InJniT. — When  the  evidence  shows  that 
the  plaintiff  in  addition  to  receiving  painful  injuries  which  were  only  temporary 
in  character,  received  a  spinal  injury  which  is  likely  to  prove  permanent,  a  verdict 
ort4,ooo  will  not  be  deemed  so  excessive  as  to  require  a  reversal  on  appeal. 

.    Appeal  from  District  Court,  Smith  County. 

Action  to  recover  damages  for  personal  injuries  sustained  by  a 
passenger  upon  one  of  the  defendant  company's  trains.  The  de- 
fendant appeals  from  a  verdict  and  judgment  for  the  plaintiff. 

y.  R.  Burneii  for  appellant. 

H,  Chilton  for  appellee. 

StaVTON,  C.  j. — This  is  an  action  by  appellee  to  recover  dam- 
ages for  an  injury  alleged  to  have  been  inflicted  upon 
Oaa«  him  while  a  passenger  on  appellant's  train.      He  aU 

itated.  leged  that  the  injury  was  caused  by  the  failure  of  ap- 

pellant to  keep  its  road  in  good  order,  and  sought  to 
recover  damages,  actual  and  exemplary.  The  cause  was  tried  by 
a  jury,  who  returned  a  verdict  in  favor  of  appellee  for  $4,000  as 
actual  damages,  and  $8,000  as  exemplary  damages,  on  which 
judgment  was  entered. 

This  and  another,  both  being  appearance  cases,  on  proper 
application  were  placed  on  the  jury  docket.  The  other  case, 
however,  preceded  this  on  the  general  docket,  having  been  first 
filed,  and  both  properly  numbered  in  their  order,  but  when  placed 
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on  the  jury  trial  docket  this  case  was   placed   first,  the   proper 
numbers  of  the  cases,  however,  being  preserved.     When  this  case 
was  called,  appellant  insisted  that  the  other  case  should 
be  first  tried,   but  the  court  ruled  that  all  the  causes     DodMiiig 
should  be  tried  in  the  order  in  which  they  stood  on     uidtrUl  of 
the  jury  docket.     The  statute  provides  that  "  all  suits    mm. 
in  which  final  judgments  shall  not  have  been  rendered 
by  default,  as  hereinbefore  provided,  shall  be  called  for  trial  in 
the  order  in  which  they  stand  on  the  docket  to  which  they  belong, 
unless   otherwise   ordered   by  the  court."     Rev.    St.   art.   1287. 
The  statute  contemplates  that  cases  shall  be  docketed  and  num- 
bered  in   the  order  in  which  the  petitions  are  filed.     Id.  arts, 
1181-1183.     ^"   making  up  the  jury  civil  docket  the  same  order 
should  be  obser\-ed  as  on  the  general  docket,  and  the  provisions 
of  article    1287  should  be  complied  with  in  the  disposition  of 
cases  on   that  docket,  unless  for   good  cause  shown  the  court 
should  otherwise  direct.     Id.  art.  3070.     If  through  inadvertence 
the  clerk  shall  not  place  cases  on  the  jury  docket  in  their  proper 
order,  then  in  catling  cases  for  trial  they  should  be  called  in  their 
proper  order  as  determined  by  number. 

In  Kirkland  t.  Sullivan,  43  Tex.  233,  it  was  held  reversible 
error  to  call  and  force  a  party  to  try  a  cause  out  of  its  order,  but 
the  statute  in  force  when  that  case  was  tried  is  unlike  that  now 
in  force,  in  that  it  required  all  cases  to  be  tried  in  their  order, 
"  unless  otherwise  ordered  by  the  court,  with  the  consent  of  the 
parties  or  their  attorneys."  The  statute  now  in  force  recognizes 
the  power  of  the  court  to  require  a  cause  to  be  tried  out  of  its  , 
order  without  reference  to  the  consent  of  parties.  The  exercise 
of  this  power  may  be  revised  by  this  court,  but  it  is  incumbent 
on  the  party  seeking  a  revision  of  the  action  of  the  court  in  this 
respect  to  show  that  he  was  injured  by  the  ruling.  Allyn  v. 
Willis,  65  Tex.  70.  The  bill  of  exceptions  filed  does  not  show 
that  appellant  suffered  any  injury  by  the  ruling  complained  of, 
nor  that  it  was  not  as  well  prepared  to  try  the  case  as  it  would 
have  been  if  it  had  not  been  tried  until  the  one  preceding  it  had 
been  disposed  of.  This  action  was  brought  on  January  21,  1&88, 
and  was  called  for  trial  on  February  23d  following.  When  called, 
an  application  for  continuance  was  made,  for  the  want  of  the  tes- 
timony of  two  witnesses,  resident  in  counties  other  than  that  in 
which  the  cause  was  pending.  Service  on  defendant  was  had  on 
the  same  day  the  suit  was  filed  ;  interrogatories  to  take  the  depo- 
sitions of  these  witnesses  were  not  filed  until  February  iSth; 
commissions  to  take  their  depositions  were  is.sued  on  the  22d, 
and  these  were  sent  to  the  general  attorneys  of  appellant,  at 
Houston,  Tex.,  in  order  that  they  might  have  the  depositions  of 
the  witnesses  residing  in  Bowie  and  Anderson  counties  taken. 
This  was  not  the  exercise  of  that  diligence  required  by  the  law. 
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There  was  no  application  to  postpone  the  hearing  of  the  cause 
until  a  later  day  of  the  term,  nor  does  it  appear  that  the  evidence 
would  have  been  obtained  in  time  for  the  trial,  had  it  not  been 
tried  out  of  its  order. 

It   is  conceded   that  facts  existed  which  entitled  appellee  to 
recover  actual  damages,  but  the  sufficiency  of  the  evidence  to 

authorize  the  allowance  of  exemplary  damages  is 
SxaniOuy  questioned,  and  their  is  ground  for  controversy  upon 
Danugw-  that  point.  The  accident  occurred  about  two  miles 
Grow  MgU-  from  Troupe,  on  appellant's  road,  between  that  place 
geno*-  and  Mineola.     The  distance  between  these  places  is 

Ordinuj  44  miles.  The  immediate  cause  of  the  accident 
care.  through  which  appellee  was  injured,  was  shown   to  be 

a  broken  rail,  but  the  evidence  as  to  whether  the 
break  occurred  at  the  time  of  the  accident,  or  had  existed  for 
some  time  before,  was  conflicting.  There  was  much  evidence 
tending  to  show  that  appellant's  road,  at  points  other  than  that 
at  which  the  accident  occurred,  had  been  in  very  bad  condition 
for  a  long  time  prior  to  the  accident,  and  on  the  trial  the  court 
gave  the  following  charge:  "(7)  The  plaintiff  also  prays  for 
exemplary  damages,  and  alleges  that  the  accident  was  caused  by 
the  gross  negligence  of  defendant  in  allowing  its  road  to  get  out  of 
repair,  and  allowing  the  same  to  remain  for  a  long  period  of  time 
before  the  accident,  and  that  the  company  knew  of  such  condi- 
tion, and  failed  to  remedy  such  defects.  (8)  What  is  meant  by 
gross  negligence  is  a  total  want  of  ordinary  care,  and  ordinary 
care  is  that  degree  of  care  that  a  person  would  use  under  like 
circumstances.  (9)  So  that,  if  you  find  that  defendant's  railroad 
was  out  of  repair,  and  had  been  for  a  long  period  of  time  pre- 
vious to  the  accident,  and  the  defendant  company  knew  of  such 
condition,  and  failed  to  remedy  it,  or  if  the  general  bad  condition 
of  the  road  was  so  notorious  that  defendant,  by  the  exercise  of 
ordinary  care,  should  have  known  of  its  bad  condition,  and  failed 
to  remedy  it,  then  you  would  be  authorized  to  consider  the 
question  of  exemplary  damages."  The  court  had  instructed  the 
jury  that  "the  evidence  offered  by  plaintiff  as  to  the  general  bad 
condition  of  the  road  cannot  be  considered  in  determining  actual 
damages,  but  will  apply,  if  at  all,  to  the  question  of  exemplary- 
damages."  The  giving  of  the  general  charges  above  quoted  is 
assigned  as  error.  F"rom  the  charges  the  jury  must  evidently 
have  understood  the  court  to  inform  them  that  they  might 
award  exemplary  damages  if  appellant  was  guilty  of  gross  negli- 
gence, as  defined  in  the  charge.  While  doubting  the  practical 
utility  of  attempting  to  define  the  different  degrees  of  negligence 
recognized  in  the  books,  when  the  question  is  as  to  the  liability, 
at  all,  of  the  person  sought  to  be  chatted  for  an  injury  caused  by 
his  failure  to  use  that  care  which  his  duty  at  the  time  and  under 
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the  circumstances  required,  yet,  when  it  becomes  necessary  to 
define  the  degree  of  negligenci;  requisite  to  authorize  the  recovery 
of  other  than  actual  damages,  then  such  definition  should  be  cor- 
rectly given.  In  the  charges  complained  of,  was  this  done?  The 
court  did  not  attempt  to  define  "gross  negligence"  otherwise 
than  by  declaring  it  to  be  a  total  want  of  ordinary  care,  and  its 
definition  of  "ordinary  care  "was  faulty.  Ordinary  care  is  said  to  be 
that  degree  of  care  which  ordinarily  prudent  persons  would  use  to 
prevent  injury,  under  the  circumstances  of  a  given  case.  If  the 
care  used  by  appellant  did  not  amount  to  ordinary  care,  then  there , 
was  a  total  want  of  that  degree  of  care.  There  can  be  no  partial 
exercise  of  "ordinary  care."  It  exists,  as  a  degree,  in  complete- 
ness, or  it  is  totally  wanting  in  any  given  case.  While,  in  a  given 
case,  "ordinary  care"  may  not  exist,  yet  there  may  exist  at  least 
slight  care.  Gross  negligence,  to  be  the  ground  for  exemplary 
damages,  would  be  that  entire  want  of  care  which  would  raise 
the  belief  that  the  act  or  omission  complained  of  was  the  result 
of  a  conscious  indifference  to  the  right  or  welfare  of  the  person 
or  persons  to  be  afTectcd  by  it.  Cotton  Press  i'.  Bradley,  52  Tex. 
600.  The  jury,  under  the  charge,  were  authorized  to  conclude 
that  appellant  was  guilty  of  gross  negligence,  and  therefore 
liable  for  exemplary  damages,  even  if  they  believed  from  the 
evidence  that  appellant  had  exercised  a  degree  of  care  but 
slightly  less  than  persons  generally  would  have  exercised,  and 
under  the  same  circumstances.  A  charge  that  tended  to  leave  such 
an  impression  on  a  jury  was  erroneous.  While  the  charge  correctly 
informed  the  jury  that  the  appellant  alleged  that  his  injury  was 
caused  by  the  gross  negligence  of  appellant,  when  it  came  to  inform 
them  on  account  of  what  facts  they  could  award  exemplary  dam- 
ages it  failed  to  inform  that  the  act  or  omission  from  which  the 
injury  resulted  must  have  been  one  that  fixed  gross 
negligence  on  appellant.  It  is  too  clear  for  doubt  aama- 
that  no  individual  can  become  entitled  to  recover  Dunage*  nM 
damages,  actual  or  exemplary,  from  a  railway  com-  rtoovBrablB 
pany  for  any  act  or  omission,  however  negligent  or  nniaii  injoij 
reprehensible,  unless  from  it  he  receives  injury.  The  i»  rtoaivt^. 
legislature  might  give  a  qui  taw  action,  or  it  might 
make  the  act  or  omission  a  crime,  and  punish  it  as  such ;  but, 
unless  from  it  injury  results  to  thj  person  complaining,  he  has 
no  ground  for  a  strictly  civil  action.  The  chaises  given  author- 
ized the  jury  to  impose  exemplary  damages  on  appellant,  if  they 
believed  from  the  evidence  that  the  railroad  was  out  of  repair,  and 
so  had  been  for  a  long  tfme,  if  this  was  known  or  might  have 
been  known  to  appellant,  even  though  they  may  have  believed 
that  the  road  at  the  place  where  the  injury  occurred  was  only 
slightly  defective;  for  the  charge  did  not  specify  the  extent  to 
which  the  road  must   have  been  out  of  repair  to  authorize  exem. 
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plary  damages.  The  charge,  however,  is  subject  to  the  broader 
objection  that  it  authorized  exemplary  damages  on  account  of 
the  general  bad  condition  of  the  road,  without  reference  to 
whether  appellee's  injury  resulted  therefrom;  and  the'charge, 
which  informed  the  jury  that  the  general  bad  condition  of  the 
road  might  be  considered  on  the  matter  of  exemplary  damages, 
not  placing  any  limit  on  its  application,  nor  informing  them  for 
what  particular  purpose  they  might  look  to  such  evidence,  tended 
in  the  same  direction. 

It   is  urged  that  the  verdict  for  actual  damages  is  excessive. 

The  evidence  tends  to  show  that  appellee,  in  addition 

BzotMive        to  hurts  received  that  were  painful,  but  only  tempor- 

danugw.        ary  in  character,  received  a  spinal  injury  from  which  it 

is  likely  he  will  never  recover,     Wc  cannot  hold  the 

actual  damages  awarded  excessive. 

In  view  of  what  has  been  said,  it  is  not  necessary  to  discuss 
the  other  assignments  of  error.  For  the  errors  noticed  the 
judgment  will  be  reversed,  and  the  cause  remanded,  unless  ap- 
pellee shall  file  a  remittitur  of  the  sum  adjudged  to  him  as  exem- 
plary damages,  in  which  event  the  judgment  for  actual  damages 
will  be  affirmed. 

Exsmplary  Dutugaa— WhtD  Seoovenble.— Where  the  plaintiff,  in  an  action 
to  recover  damages  for  personal  injuries,  received  the  injiiricB  cotnplained  of 
through  the  failure  of  the  company  to  light  a  path  leading  from  the  station,  in 
consequence  of  which  she  fell  into  an  iingjiarded  hole,  the  element  of  either 
wanton  or  wilful  wrong,  is  not  present  ana  punitive  damages  cannot  be  recov- 
ered. Green  t'.  Pennsylvania  R.  Co.,  36  Fed.  Rep.  66.  Where  a,  passenger  is 
prevented  from  leaving  a  train  by  a  throng  of  passengcre  getting  on  it  and  the 
conductor  refuses  to  let  them  off.  but  promieen  to  send  him  back  from  the  next 
station  on  the  next  train  but  fails  to  make  the  necessarj'  arrangement,  and  the 
passenger  In  compelled  to  pav  fare  onlv  compensatorv.  and  not  punitive,  damages 
are  recoverable.     Mississippi  &  Tennessee  R.  Co.  v.  Gill  (Miss.),  t,  S.  Rep.  293. 

B&me— InitmcUon. — Where  the  court  instructs  the  jury,  that  ihcv  may  con- 
sider the  question  of  exemplary  damages  if  the  injuries  complained  of  are  caused 
by  the  gross  negligence  of  the  defendant  company  ;  tliat  gross  negligence  is  a 
total  want  of  ordinary  care,  and  ordinary  cure  is  tliat  degree  of  care  which  an 
ordinary  person  would  use  tmder  litie  circumstances,  the  instruction  is  erroneous 
as  authorizing  the  jury  to  award  exemplarv  damages,  if  the  defendant  exercised 
a  degree  of  care  but  slightly  less  than  ordinnrv  care.  Missouri  PaciBc  R.  Co.  v. 
Mitchell  (Tex.).  10  S.  W.  Rep.  41 1. 

8un« — BjTCtlan  of  FUHnser. — An  action  on  the  case  by  a  passenger  against  a 
railway  company  for  wrongfully  expelling  him  from  the  train,  with  force  and 
violence,  though  the  declaration  allege  a  contract  for  carriage,  is  not  for  breach 
of  the  contract,  but  for  a  tort  by  breach  of  duty,  and  punitive  as  well  as  actual 
damages  are  recoverable  if  the  circumstances  of  the  particular  case  warrant 
such  recovery.     Head  v.  Geoi^ia  Pacilic  R.  Co.  (Ga.),  7  H.  E.  Rep.  117. 

Bunt  -  InatmctlOn. — It  is  error  for  the  court  to  instmct  the  jury  that  exem- 
plary damages  "are  gis*en  as  a  kind  of  punishment,"  and  to  leave  it  to  infer  that 
they  might  be  awarded  if  the  defendant  knew  of  the  general  bad  condition  of  the 
railroad  prior  to  the  accident.and  permitted  it  to  remain  so.  without  reference  to 
the  question  whether  the  injury  ol^which  the  plaintiff  complains  resulted  from 
that  known  general  bad  condition.     Missouri  Pacific  R.  Co.  t',  Brazil  (Tex.),  10 

Bun* — HeMure  of  Duiwssi. — It  is  not  error  to  give  an  instruction  concerning 
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punitive  damages  to  the  eRect  that  if  the  jurj'  should  find  for  the  plaintiff,  the^ 
might  award  damages  "in  their  discretion  not  exceeding  in  all  $5,000."  Louis- 
ville Si  Nashville  R,  Co.  v.  Ballard  (Ky.),  10  b.  W.  Rep.  429. 

EzoeulT*  Dunagat. — Where  it  appeared  that  Ihe  plaintin  was  not  strong  be- 
fore the  accident,  and  the  accident,  besides  otherwise  injuring  him,  deprived 
him  permanently  of  the  use  of  his  right  arm  for  purposes  of  manual  labor,  and 
plaintiff  had  testified  that  in  the  four  months  previous  to  the  accident  he  had 
made  $600  from  his  fruit  farm  with  the  assistance  of  his  son,  but  that  these 
four  months  were  the  most  profitable  during  the  year,  it  was  held  that  a  ver- 
dict for  $9,000  was  excessive,  and  that  the  verdict  should  he  reversed  except  the 
plaintiff  enter  a  remittitur  of  $3^0.  Florida  R.  &  Nav.  Co.  v.  Webster  (Fla.), 
S  S.  Rep,  714. 

Where  the  plaintiff  was  61  years  old,  had  three  of  his  ribs  broken,  hia  side 
bruised  and  was  rendered  insensible  for  a  time  by  the  concussion,  and  the  evi- 
dence as  to  the  probability  of  his  ultimate  complete  recovery  was  conflicting, 
one  phvsician  declaring  that  it  was  not  improbable  that  paralysis  might  ensue, 
it  was  held  that  a  verdict  of  $3,7(0  was  not  so  ctearlv  excessive  as  to  require  a 
eversal  of  the  judgment,     Missouri  Pacific  R.  Co.  r.  Aiiiin  (Tex.),  9  S.  W.  Rep. 


"!„. 


o  recover  damages  for  the  wrongful  expiiltion  of  the  plaintiff, 
the  jury  returned  a  verdict  for'Jsoo,  The  testimony  of  the  plaintiff  was  to  the 
effect  (hat  the  train  ivas  moving  about  ten  miles  an  hour,;  that  the  conductor 
took  him  liy  the  right  shoulder,  gave  him  a  shove  which  threw  him  off  the 
train,  and  that  he  struck  the  ground  with  his  shoulderK,  lie  also  testified  that 
he  was  not  seriouslv  injured,  had  no  bones  broken  and  no  sprains,  but  was  con- 
siderably bruised,  'f/e/d.  that  the  verdict  was  not  excessive.  East  Line  &  Red 
River  R".  Co.  u.  Lee  (Tex.),  9  S.  W.  Rep.  604. 

A  verdict  for  (500  in  favor  of  a  woman  55  years  old,'  who  previously  to  the 
accident  had  earned  $8  or  (10  per  month,  and  who  was  so  injured  through  the 
defendant's  negligence  that  she  was  confined  to  her  t>ed  and  room  for  months 
and  suffered  great  pain,  and  at  the  time  of  the  trial  still  suffered  pain  from 
the  injury,  is  not  excessive.  Atlanta  &  W.  T.  R.  Co.  r.  Smith  (Go.),  8  S,  Rep. 
446. 

The  plaintiff,  a  woman,  while  a  passenger  on  defendant's  train,  wax  carried  past 
her  destination,  a  flag  station,  no  whistle  having  been  blown.  PlaintitF  asked  to 
be  put  off  at  her  destination,  but  the  conductor  refused,  olfering  to  take  tier  on 
to  the  next  station.  Plaintiff  then  got  off  the  train,  the  conductor  not  assisting 
her  in  any  way,  and  his  voice  and  manner  being  rude  ani}  insulting,  bhc  walked 
back  about  a  mile,  to  the  station  to  which  she  had  purchased  her  ticket,  carrying 
a  bundle  and  valise.  Her  route  lay  through  an  uninhabited  country  ;  and  as  a 
result  of  the  walk  and  the  excitement,  she  was  sick  for  several  days.  Held,  on  a 
second  trial,  that  a  verdict  of  $3,005  against  the  railroad  company,  for  injuries 
sustained  by  the  plaintiff,  would  not  be  disturbed.  Louisville  &  N.  R.  Co.  v. 
Ballard  (Ky,),  10  S.  W,  Rep.4J9, 

Where  ii  appeared  that  plaintiff's  wife  had  been  bruised  and  otherwise  injured, 
that  a  miscarriage  was  threatened,  and  that  at  the  time  of  the  trial,  three  months 
after  the  accident,  she  was  unable  to  appear  as  a  witness,  that  up  to  that  time 
she  had  not  been  able  to  attend  to  her  household  duties,  aiid  that  the  shock 
had  brought  on  nervous  prostration  which  was  likely  to  continue  as  long  as  she 
lived,  it  was  held  that  a  verdict  for  $i;,ooo  was  not  excessive.  Missouri  Pacific 
R.  Co.  r.  Mitchell  (Ten.).  10  S.  W.  Rep.  411. 
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Buffalo  East  Side  R.  Co. 


Buffalo  Street  R.  Co. 

(,Nevi  rork  Court  of  Affcah,  November  27,  18SS.) 

StrMt  Sallwftr— lutwelULnsa  of  TralBc— Contract — A  contract  entered  into 
by  a  railroad  co'iipanv  that  "  eo  lon){  an  it  receive?  for  (he  transportation  of 
passengers  the  fare  allowed  hy  Ian-  on  Mav  3,  1873,  and  no  longer,"  it  will  make 
connections  with  roads  belonging  to  another  company,  "and  that  it  will  not 
make  any  change  In  such  rates  without  the  consent "  of  the  other  companj, 
terminates  hy  force  of  its  own  lltnitation  whenever  a  statute  reducing  the  fares 
chargeable  b^  the  contracting  company  is  enacted. 

Sama — OoniUtnUonal  L«w— Pollas  Powai — Imp^Mng  ObUskUm  of  Contract. — 
The  New  York  statute  (Laws  1875,  c.  600).  reducing  the  rale  of  fare  for  carry- 
ing passengers  on  etreet  railways  in  the  city  of  BuRalo.  is  a  valid  exercise  of  the 
police  power  of  the  Stale,  and  is  not  rendered  unconstitutional  by  the  fact  that  a 
contract  existed  between  two  companies  for  the  Interchange  of  traffic  at  the 
rates  of  fare  which  eiiistcd  previous  to  its  enactment. 

Appeal  from  General  Term  of  the  Supreme  Court,  Fifth  De- 
partment. 

Action  by  the  Buffalo  East  Side  R.  Co.  against  the  Buffalo 
Street  R.  Co.  to  recover  liquidated  damages  for  breach  of  con- 
tract.    The  plaintiff  appeals  from  a  judgment  for  the  defendant. 

James  C.  Carter  and  E.  C.  Spraguc  for  appellant. 

Sherman  S.  Rogers  for  respondent. 

RUGER,  C.  J. — The  plaintiff  and  defendant  are  respectively 
incorporated  street  railroad  companies,  located  in  the  city  of 
Buffalo,  and  the  action  was  brought  upon  a  contract 
Fact*.  to  recover  a  sum  stipulated  to  be  paid,  as  liquidated 

damages,  upon  a  breach  thereof  by  either  party  that 
should  reduce  its  rates  of  fare  below  the  prices  authorized  to  be 
chained  under  the  statutes  in  force  on  May  3,  1872;  each  party 
thereby  agreeing  to  make  no  change  therein  without  the  consent 
of  the  other.  Subsequent  to  this  contract,  the  legislature,  by 
chapter  600  of  the  Laws  of  1875,  enacted,  in  substance,  that  it 
should  be  unlawful  for  any  street  railroad  company  in  Buffalo  to 
charge  more  than  five  cents  for  each  passenger  carried  on  their 
respective  roads  without  regard  to  the  distance  travelled.  This 
price  was  considerably  less  than  the  amount  authorized  to  be 
chained  by  the  former  statute,  fmmediately  thereafter  the  de- 
fendant reduced  its  rates  of  fare  to  the  price  authorized  by  the 
act  of  1875,  and  this  reduction  constitutes  the  breach  of  the  con- 
tract relied  upon  for  a  recoverj-. 

No  question  is  made  but  that  if  the  act   of  1875  was  a  valid 
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enactment,  the  defendant  was  required  to  conform  to  it,  and 
would  have  a  good  defence  to  the  action.  It  is,  however,  claimed 
by  the  plaintitT  that  the  act  was  unconstitutional  and  void,  inas- 
much as  it  impaired  the  obligation  of  contracts.  The  only  con- 
tract claimed  to  have  been  impaired  is  the  one  sued  upon. 
Among  the  defences  made  to  the  action  is  the  claim  that  the 
agreement  had  terminated,  before  the  alleged  breach,  by  virtue 
of  its  own  limitation;  and  it  is  also  ui^ed  that  a  reasonable  con- 
struction of  the  language  of  the  agreement  shows  that  its  obliga- 
tions were  not  intended  to  survive  any  statutory  reduction  of  the 
rates  of  fare  chargeable  upon  such  railroads.  There  is  no  express 
provision  in  the  contract  providing  for  the  period  of  its  duration, 
but  there  are  several  which  furnish  strong  grounds  for  the  infer- 
ence that  the  parties  did  not  intend  that  it  should  continue  after 
an  unfavorable  change  in  the  rates  of  fare.  Among  these  pro- 
visions, it  is  only  necessary  to  refer  to  one  providing  that  "  the 
said  party  of  the  first  part,  so  long  as  it  receives  for  the  trans- 
portation of  passengers  the  fare  allowed  by  law  on  the  3d  day  of 
May,  1872,  and  no  longer,"  will  make  connections  with  roads  to 
be  built  by  the  party  of  the  second  part,  and  run  a  sufficient 
number  of  cars  to  accommodate  all  passengers  applying  for 
transportation,  etc.;  and  another  contained  in  the  fifth  paragraph, 
which  provides  that  the  party  of  the  first  part  agrees  that  it  will, 
during  the  continuance  of  the  contract,  charge  the  same  rates  for 
the  transportation  of  passengers  over  its  railroads,  or  any  part 
thereof,  that  it  is  "permitted  to  charge  by  the  statutes  in  force 
regulating  the  same  on  the  3d  day  of  May,  1872,  and  that  it  will 
not  make  any  change  in  such  rates  without  the  consent  of  the 
party  of  the  second  part,"  Similar  provisions  were  contained  in 
the  contract  relating  to  the  obligations  of  the  party  of  the  second 
part,  and  contemplating  the  termination  of  the  contract  upon  the 
same  contingency. 

It  is  quite  clear  that  the  parties  had  in  view  a  condition  of 
afTairs  under  which  they  would  not  be  permitted  to  charge  and 
receive  the  rates  of  fare  authorized  by  former  acts, 
and  in   that   event  expressly  provided  for  the  ter-    Wiiin  aantraat 
mination  of   the  contract.      But  the  plaintiff  con-    ttrminttet. 
tends  that  the  rates  authorized  on  May  3,  1872,  still 
continue,  so  far  as  these  two  companies  are  concerned,  by  force 
of  the  obligations  of  their  contract,  and  that  the  State  was  pre- 
cluded by  the  constitutional  inhibition   from  passing  any  law  im- 
pairing its  effect.     We  are  not  impressed  with  the  soundness  of 
this  contention.     It  was  competent  for  the  parties  to  agree  upon 
any  period  as  the  duration  of  their  contract,  and  they  might,  if 
they  chose  to  do  so,  provide  that  it  should  cease  upon  the  pass- 
age of  even  an  unconstitutional  law.     It  is  difficult  to  explain 
what  is  meant  by  the  expressions  that  the  contract  should  con- 
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tinue  so  long  as  the  companies  receive  and  were  permitted  to 
charge  the  rates  authorized  on  May  3,  1872,  and  no  longer,  if 
there  was  no  constitutional  power  to  effect  such  change.  Settled 
rules  of  construction  require  us  to  give  some  meaning  and  effect 
to  all  of  the  language  emplnyed  in  the  contract,  provided  it  can 
be  done  without  doing  violence  to  the  plain  object  and  intent  of 
the  parties  in  making  their  agreement.  It  is  quite  clear  that  the 
parties  assumed  the  existence  of  the  power  of  the  legislature  to 
change  the  rates,  and  contracted  with  reference  to  such  a  contin- 
gency. A  fair  and  reasonable  construction  of  the  contract  would 
seem  to  be  that  the  parties  intended  a  change  effected  by  the 
voluntary  action  of  the  parties  alone,  and  not  one  made  in  obedi- 
ence to  paramount  authority.  It  would  be  unrea.sonable  to  say 
that  either  party  intended  to  run  the  hazard  and  danger  of  dis- 
obedience to  a  statute  of  the  State,  and  there  is  nothing,  we 
think,  in  the  contract  which  required  it  to  do  so.  Every  exer- 
cise of  legislative  power  is  presumed  to  be  constitutional,  and  it 
cannot,  without  the  clearest  language  indicating  such  an  inten- 
tion, be  supposed  that  parties  anticipated  the  enactment  of  an 
unconstitutional  law,  or  contracted  upon  such  an  assumption. 
We  are  therefore  of  the  opinion  that  the  contract,  so  far  as  this 
provision  was  concerned,  had  terminated  by  force  of  its  own 
limitation  when  the  act  of  1875  was  enacted.  Construed  in  this 
way,  the  legislation  of  1873,  incidentally  referring  to  this  contract, 
and  providing  that  its  validity  should  not  be  affected  thereby,  is 
intelligible,  and  perhaps  sustainable,  but  upon  any  other  theory 
it  is  difficult  to  see  its  object  or  design.  We  cannot  ascribe  to 
the  legislature  an  intention  by  that  act  to  hamper  and  restrain  its 
successors  in  the  exercise  of  legitimate  constitutional  power  over 
the  subject  of  railroad  fares  (Railroad  Commission  Cases,  116 
U.  S.  307);  and  if  it  was  an  effort  to  pass  upon  the  validity  of 
the  contract,  that  subject  was  a  judicial  one,  and  beyond  the  pro- 
vince of  legislative  authority  to  act  upon. 

But  we  are  further  of  the  opinion  that  the  act  of  1875  was  a 
valid  exercise  of  legislative  power,  and  did  not  impair  the  obliga- 
tions of  any  contract  within  the  meaning  of  the 
Aet  at  187S  constitutional  provision.  The  inability  of  one  legis- 
MnttitiLtloiiftl.  lature  to  limit  or  control  the  legislative  action  of  its 
successors  is  a  familiar  principle  which  needs  no 
citation  to  support  it.  Presbyterian  Church  v.  City  of  New 
York,  5  Cow.  538.  The  same  authority  which  confers  upon  one 
body  the  power  of  legislation  authorizes  its  successors,  in  the 
exercise  of  their  duty,  to  change,  alter  and  annul  existing  laws 
when,  in  their  judgment,  the  public  interest  requires  it.  In  the 
performance  of  their  duty  of  legislating  for  the  public  welfare, 
each  successive  body  must,  from  necessity,  be  left  untrammelled, 
except  by  the  restraints  of  the  fundamental  law;  and  when  called 
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Upon  to  act  upon  subjects  which  concern  the  health,  morals  or 
interests  of  the  people,  as  affected  by  a  public  use  of  property 
for  which  compensation  is  exacted  by  its  owners,  they  are  un- 
limited by  any  constitutional  restraint.  It  is  unnecessary  to  dis- 
cuss this  proposition  with  much  fulness,  as  it  was  conceded  by 
the  appellant  upon  the  argument,  and  is  repeated  in  its  printed 
brief,  that  the  authority  of  the  legislature,  in  the  exercise  of  its 
police  powers,  could  not  be  limited  or  restricted  by  the  provisions 
of  contracts  between  individuals  or  corporations.  Pacta  prh'ata 
publico  juri  derogas  non possunt .  This  proposition  is  also  abund- 
antly established  by  authority.  Presbyterian  Church  xk  City  of 
New  York,  supra;  Coates  v.  Mayor,  7  Cow.  585:  Vanderbilt  %'. 
Adams,  Id,  349;  Mayor  etc.  v.  Second  Avenue  R.  Co.,  32  N.  Y. 
261;  26  Am.  &  Eng.  R.  R.  Cas.  546:  People  v.  Boston  &  A.  R. 
Co.,  70  N.  Y.  569;  Stone  X'.  Trust  Co.,  1 16  U.  S.  307;  Barbier  v. 
Connolly,  113  U,  S.  27. 

It  was  said  in  People  v.  Boston  &  A,  R.  Co.,  supra,  that  "rail- 
road corporations  hold  their  property  and  exercise  their  functions 
for  the  public  benefit,  and  they  are  therefore  subject  to  legisla- 
tive control.  The  legislature  which  has  created  them  may  regu- 
late the  mode  in  which  they  shall  transact  their  business,  the 
.  price  which  they  shall  charge  for  the  transportation  of  freight 
and  passengers,  etc.  .  .  .  It  may  makt;  all  such  regulations 
as  are  appropriate  to  protect  the  lives  of  persons  carried  upon 
railroads,  or  passing  upon  highways  crossed  by  railroads.  All 
this  is  within  the  domain  of  legislative  power,  although  the 
power  to  alter  and  amend  the  charters  of  such  corporations  has 
not  been  reserved.     .  .     Such  legislation  violates  no  contract, 

takes  away  no  property,  and  interferes  with  no  vested  right," 

In  Munn  v.  Illinois,  94  U,  S.  124,  Chief  Justice  Waite,  in 
speaking  of  the  implied  powers  which  social  organization  confers 
upon  its  government  over  the  conduct  and  property  of  members, 
says  that  "'  it  does  authorize  the  establishment  of  laws  requiring 
each  citizen  to  so  conduct  himself,  and  so  use  his  own  property, 
as  not  necessarily  to  injure  another.  This  is  the  very  essence  of 
government,  and  has  found  expression  in  the  maxim,  sic  nlcre 
tito  tit  alUnuin  non  tcedas.  From  this  source  came  the  police 
powers,  which,  as  was  said  by  Mr,  Chief  Justice  TaneY  in 
the  Licence  Cases,  5  How,  583,  'are  nothing  more  or  less  than  the 
powers  of  government  inherent  in  every  sovereignty;  .  .  . 
that  is  to  say,  .  .  .  the  power  to  govern  men  and  things.' 
Under  these  powers  the  government  regulates  the  conduct  of  its 
citizens  one  towards  another,  and  the  manner  in  which  each  shall 
use  his  own  property,  when  such  regulation  becomes  necessary 
for  the  public  good.  In  their  exercise  it  has  been  customary  in 
England  from  time  immemorial,  and  in  this  country  from  its  first 
colonization,    to    regulate    ferries,   common    carriers,   hackmen> 
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bakers,  millers,  wharfingers,  innkeepers,  etc.,  and  in  so  doing  to 
fix  a  maximum  of  charge  to  be  made  for  services  rendered, 
accommodations  furnisfied,  and  articles  sold." 

Judge  Braiji.ev,  in  the  Sinking  Fund  Cases,  99  U.  S.  747,  re- 
ferring to  the  Munn  Case,  says:  "The  enquirj' there  was  as  to  the 
extent  of  the  police  power  in  cases  where  the  public  interest  is 
affected ;  and  we  held  that  when  an  employment  or  business  be- 
comes a  matter  of  such  public  interest  and  importance  as  to 
create  a  common  charge  or  burden  upon  the  citizen — in  other 
words,  when  it  becomes  a  practical  monopoly,  to  which  the  citizen 
is  compelled  to  resort,  and  by  means  of  which  a  tribute  can  be 
exacted  from  the  community — it  is  subject  to  regulation  by  the 
legislative  power."  We  think  it  unnecessary  to  discuss  the  ques- 
tion as  to  how  far  the  legislature  were  authorized  to  go  in  regu- 
lating the  affairs  of  corporations  under  the  power  of  amendment 
and  repeal  imposed  by  the  Revised  and  other  statutes.  §  8,  tti. 
3,  c.  18,  pt.  I,  p.  1531  (7th  ed.) 

It  seems  to  be  conceded  by  all  of  the  authorities  that  such 
reservations  confer  upon  them  power  to  regulate,  to  a  certain 
extent,  the  general  management  and  control  of  the  internal 
affairs  of  such  coiporations,  but  the  grounds  already  referred  to 
are  sufficient  to  dispose  of  the  case  without  considering  questions 
not  essential  to  that  end.  We  think  the  authorities  cited  arc 
decisive  of  the  question,  and  lead  to  an  affirmance  of  the  Judg- 
ment, 

The  judgment  of  the  court  below  is  therefore  affirmed.  All 
concur,  Eakl  and  Gray,  JJ.,  in  result. 


Union  Street  R.  CO. 

{Massacliusrlti  Safreme  Judicinl  Court.  XKvemher  S3,  I8SS.) 

8tr««t  Kollwar — EntaiinK  Manng  Car— PtotIum  of  Jnry, — Whether  a  person 
riding  upon  Ihe  front  or  rear  platlbrm  of  ii  horse  car,  or  getting  on  or  offnt  i-ithtr 
platform  while  the  tar  is  in  motion  h  in  the  exercise  of  due  care,  is  u  question  ol' 
fact  for  the  jurv. 

Same — Conbrtbntory  Kagllgeuca. — ^^'he^e  the  plaintiff  testified  thai  he  wni^  6S 
years  old  and  weighed  over  190  poutiils,  that  he  signalled  to  the  driver  and  the 
car  slowed  up,  thai  while  it  was  going  about  lour  miles  an  hour  he  attempted  to 
enter  It  at  the  rear  platform  when  liis  foot  slipped,  that  the  car  had  started  off 
and  u'aegoirg  at  increased  Bpeed,  and  that  he  made  two  other  attempts  to  get  on, 
and  failing,  was  thrown  down  and  injured,  it  is  for  the  jury  to  say  whether  the 
plaintiff  was  guilty  of  eonlributorv  negligence. 

aam»— Signal  to  DrUet.— The' court  cannot  say  as  matter  of  law  that  an  ot- 
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tempt  to  enter  a  horKC  car  which  Is  moving  at  aboutthe  rate  orfour  miles  an  hour 
is  negliifence,  even  if  no  signal  is  known  to  have  been  given  to  the  driver, 

gam*— Balf-PTOtMUon. —  Whether  the  conduct  of  a  passenger  in  seizing  the  rail 
of  the  rear  dahher  and  trying  lo  pull  himself  up  to  the  car  alter  he  had  lost  hi« 
hold  upon  the  rail  attached  to  the  bodv  of  the  car  was  such  conduct  as  to  preclude 
the  recovery  of  damages,  is  a  question  for  the  jury. 

On  exceptions  from  Superior  Court,  Bristol  County. 

Action  of  tort  by  Geo.  A.  Briggs  against  the  Union  Street  R. 
Co.,  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defend- 
ant excepted. 

/:,  L.  Barney  for  plaintiff. 

Crapo,  Clifford  &  Crapo  for  defendant. 

Knowi.tON  J. — -The  first  question  in  this  case  is  whether  there 
was  any  evidence  that  at  the  time  of  the  accident  the  plaintiff  was  in 
the  exercise  of  due  care.     The  plaintiff's  conduct  in  its 
relation  to  the  accident,  was  particularly  described  in     FlainUffa 
his  testimony,  and  in  the  absence  of  any  disclosure    oontribntmr 
which,  according  to  general  recognized  standards   of    utgligaiuw- 
judgment,  plainly  showed  it  to  have  been  negligent,     Prorinw  of 
it  was  for  the  jury,  and  not  for   the   judge,    to    say    iury, 
whether  it  was  reasonably  careful.     Whether  a  person 
riding  upon  the  front  or  rear  end  of  a  horse  tar,  or  getting  on  or 
off  ateitherplatform  while  the  car  is  in  motion,  is  in  the  exercise  of 
due  care,  has  repeatedly  been  decided  to  be  a  question  of  fact  for 
a  jury.     Meesel  i'.  Lynn  &  B.  R.  Co.,  8  Allen  (Mass.)  234;  Murphy 
V.  Union  R.  Co.,  118  Mass,  228;  McDonough  v.  Metropolitan  R. 
Co.,  137  Mass.  210;  21  Am.  &  Eng.  R.  R.  Cas.  354. 

In  this  case  the  plaintiff  testified  that  he  was  68  years  old,  and 
weighed  190  to  200  pounds ;  that  he  signalled  to  the  driver  that  he 
wanted  to  get  on,  and  that  the  car  "slowed  up  ;"  that  while  "it 
was  going  about  as  fa.st  as  some  horses  will  walk — in  the  neigh- 
borhood of  four  miles  an  hour,"  he  got  hold  of  the  forward  rail  of 
the  rear  platform  with  his  right  hand,  and  of  the  rear  rail  on  the 
dasher  with  his  left  hand,  and  made  a  spring  to  get  on,  when  his 
foot  struck  on  the  edge  of  the  step  and  slipped  off ;  that  the  car 
had  started  up,  and  was  going  at  increased  speed  ;  that  he  made 
two  other  attempts  to  get  on,  then  let  go  of  the  forward  rail 
with  his  right  hand,  and  held  to  the  dasher-rail  with  both  hands, 
trying  to  keep  up  with  the  car  until  he  was  thrown  down  and  in- 
jured. We  cannot  hold,  as  a  matter  of  law,  that  the  plaintiff  was 
negligent  in  trying  to  get  upon  the  car  as  he  did.  It  was  for  the 
jury  to  test  his  conduct  by  their  knowledge  and  experience,  and 
by  their  judgment  of  what  men  of  common  prudence  would  be 
expected  to  do  under  like  circumstances. 

The  court  was  also  requested  to  instruct  the  jurj'  that  if  the 
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plaintiff  believed  the  driver  had  not  seen  his  signal,  his  attempt 
to  board  the  car  was  negligence.  We  are  of  opinion  that  this  in- 
struction was  rightly  refused.  The  court  cannot  say,  as  a  matter  of 
law,  that  an  attempt  to  step  upon  a  horse  car  which  has  just  "slowed 
up,"  and  is  moving  no  faster  than  this  is  said  to  have  been,  is 
negligence,  even  if  no  signal  is  known  to  have  been  given  to  the 
driver.  Both  questions  raised  by  these  requests  are  covered  by 
the  decision  in  McDonough  i-.  Metropolitan  R.  Co.,  ubi  supra,  a 
case  which  was  fully  considered,  and  the  facts  of  which  were  very 
similar  to  those  of  the  case  at  bar. 

The  only  remaining  exception  relates  to  the  conduct  of  the 
plaintiff  in  seizing  the  rail  of  the  rear  dasher,  and  trying  to  pull 
himself  up  to  the  car,  after  having  lost  his  hold  upon  the  rail  at- 
tached to  the  body  of  the  car.  But  this  was  apparently  a  sudden, 
and  perhaps  almost  involuntary,  effort  of  the  ptainttfl'to  protect 
himself,  after  his  foot  had  slipped  ofT  the  step,  and  he  was  in  im- 
mediate danger  of  falling.  He  testified  that  it  all  happened  vcr)' 
quickly,  and  that  the  car  stopped  within  15  or  20  feet  from  the 
place  where  he  first  grasped  the  rail.  One  should  not  be  held  too 
strictly  for  an  attempt  to  avert  a  suddenly  impending  danger, 
even  though  his  effort  is  ill  judged.  This  part  of  the  plaintiffs 
conduct  was  rightly  submitted  to  the  jury. 

Exceptions  overruled, 

StTMt  BsUvar — oonbibntory  HeRllsanm  in  Biding  on  Foot  Bo4ra — noTlno* 
of  Jnry. — It  is  for  the  jury  to  sav  whether  a  pa&genger  \t,  guiltv  of  contributorv 
negligence  in  riding  upon  the  foot  board  of  a  summer  car  on  a  street  railroad, 
in  consequence  ol  which  he  is  injured  bv  being  struclt  by  a  car  moving  in  an 
opposite  direction  upon  the  other  track,  when  >>uch  a  passenger  has  already  met 
such  cars  without  injury.  Although  he  saw  Ihe  car  which  struck  him  approach- 
ing, he  is  not  necessarily  chargeable  with  knowledge  that  any  conditions 
existed  which  required    him    to  use  greater  precaution  Tor  his  personal  safety  i 


meeting  such  car  than  he  had  successfully  used  when  meeting  the  olKers. 
Hence,  it  Is  a  question  for  the  iurr  as  to  how  far  he  had  notice  of  such  conditions. 
Geiti  V.  Milwaukee  City  R.  Co.'(Wis.).  39  N.  \V.  Rep,  Sf.6. 


BoardlAKMoTinc  StTMt  Car— fiontribntoiT  H«(UBBnoa.-_See  Stager  r.Ridge  Ave. 
Pass.  R.  Co..  33  Am.  &  Eng.  R.  R.  Cas.  540;  Harman  r.  Washington,  etc,  R.  Co., 
30  lb.  627,  note  631,  and  cases  cited. 


Missouri  P.^ctfic  R.  Co. 

(Mhtomri  Sffrrmr  Court,  Marek  18,  18S9.) 

Btraat  RaUwky — pMUncar — I>iit7  of  Oompuiy. — In  an  action  by  a  passenger 
to  recover  damages  for  injuries  sustained  by  being  thrown  down  by  ifie  sudden 
starting  of  a  street  car,  an  instruction  that  the  burden  of  proof  rests  upon  the 
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defendant  to  ehow  thai  the  fnjiirv  wag  caueed  by  something  not  under  Its  con- 
trol and  not  from  the  use  of  unsuitable  or  skittish  horses,  or  careless  or  unskil- 
ful management  of  the  car,  and  that  bv  the  exercise  of  the  utmost  human 
foresight,  skill  and  care,  such  injury  could  not  have  been  prevented,  stales  too 
broadly  the  degree  of  care  incumbent  upon  the  defendant. 

Buna — Coutrlbutorr  NesllBence — Inatructlon. — In  such  an  action,  an  instruction 
that  the  plaintifT  may  recover  although  guilty  of  negligence  if  such  negligence 
did  not  contribute  to  or  cause  the  injury,  or  if  the  defendant's  servant  were  neg- 
ligent in  the  management  of  the  car  and  If  the  injurv  would  not  have  happened, 
notwithstanding  the  plaintiff's  negligence,  had  there  been  no  negligence  on  the 
part  of  the  defendant,  Is  open  lo  the  objection  that  It  allows  the  plaintiff  to 
recover  regardless  of  his  own  negligence  contributing  to  his  injury. 

On  Rehearing. — For  the  opinion  on  the  original  hearing  see 
34  Am.  &  Eng.  R.  Cas.  488.  The  instructions  Nos.  3  and  10 
referred  to  in  the  opinion,  will  be  found  in  Vol,  34,  pp.  491,  493. 

Dfer,  Lee  &  Eiiis  tor  appellant. 

Boyle,  Adams  &  McKcighan  and  Wm.  B.  niompson  for 
respondent. 

Ray,  C.  J.— This  case,  on  rehearing  (see  34  Am.  &  Eng.  R.  R. 
Co.  488),  has  been  thoroughly  rediscussed  by  counsel,  and   their 
respective  briefs  carefully  reconsidered  by  the  court. 
The  result  reached  by  a  majority  of  the  court  is  that  Ii«grM  of 
they  have  not  been  able  to  concur  in  so  much  of  the  obtb  roqaiwd 
opinion  heretofore  filed  as  approves  of   instructions  of  company. 
Nos.  10  and  3,  given  in  said  cause.     On  the  contrary, 
they  are  of   opinion,  and  so  hold,  that  said  instructions  (espe- 
cially No,  10)  are  misleading  and  erroneous,  and  for  that  reason 
the  judgment  should  be  reversed,  and  the  cause  remanded,  and 
it  is  accordingly  so  ordered.     It   is  true  that  instruction  No,  3 
seems  to  have  been  often  approved  by  this  court,  and  courts  else- 
where, but  as  often  the  courts  have  felt  and  recognized  the  pro- 
priety, if  not  necessity,  of  explaining  and  construing  the  same. 
No.   3   seems  to  state   the    abstract   proposition   somewhat   too 
broadly  as  to  the  degree  of  care  incumbent  on  the  defendant. 
No.    10  is  also  obnoxious  to  the  criticism  of   being 
somewhat  inconsistent  with   itself,   if    not   practically    Contribatory 
abolishing  the   doctrine   of    contributory   negiigence   n^iiganca. 
altogether;  or,  in   other  words,  allows  the  plaintiff  to 
recover,  regardless   of   his  own   negligence   contributing  to  his 
injury.     See   authorities   cited    in    appellant's   briefs.      In    these 
views  Judges  SHERWOOD,  BLACK,  and  Brace  concur.     Barclay, 
J.,  not  sitting. 

For  myself,  I  adhere  to  the  views  heretofore  expressed  in  the 
original  opinion,  in  reference  to  instructions  Nos.  3  and  lo. 
Whatever  view  I  might  entertain  if  the  doctrine  of  No.  3  was 
now  up  for  the  lirst  time,  1  apprehend  it  has  been  too  often  ap- 
proved and  too  long  acquiesced  in  to  be  departed  from  in  the 
present  case. 
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Canadian  Pacific  Railway. 

[M  OhI.  AJ-f.  388.) 


I  LlmltlnB  LUblUty.— The  plaintiff,  with  her 
father  and  brother,  went.fiome  hours  before  the  departure  of  the  Irain  on  which 
she  was  a  passenger,  lo  a  ticket  ollice  of  the  defendants  in  O.,  in  order  to  procure 
a  ticket  to  W.  and  return.  The  only  kind  of  return  licket  issued,  on  the  route, 
by  the  defendants,  was  called  a  land  seeker's  ticket,  for  which  thirtv  dollars  less 
than  Ihc  fare  each  way  separately  was  charged.  These  tickets  were  not  trans- 
ferable,, and  were  subject  to  a  number  of  conditions  printed  on  them,  among 
which  was  one  limiting  the  baggage  liability  to  wearing  apparel  not  exceeding 
one  hundred  dollars  in  value  ;  and  another  condition  required  the  signature  of 
the  passenger  to  the  ticket  for  the  purpose  of  id  en  tili  cation  and  lo  prevent  its 
transfer.  The  plaintiff's  brotiier  purchased  the  ticket  for  her,  and  at  hif  request 
the  lime  for  using  it  was  extended  beyond  the  time  limited  by  the  ticket.  The 
defendants'  agent  then  asked  for  and  obtained  plaintiff's  signature  lo  the  licket, 
by  which  she  agreed,  in  consideration  of  the  reduced  rate,  to  all  its  provisions, 
explaining  to  her  Ihal  it  was  for  the  purpose  of  identilication.  The  plaintiff  did 
not  read  the  ticket,  having  sore  eye!>  at  the  lime,  and  the  agent  did  not  read  or 
explain  the  conditions  to  her  further  than  bv  mentioning  lliat  she  alone  could 
use  it.  On  tlie  trip  to  W.  an  accident  happened  lo  the  roadbed  of  the  defend- 
ants' railway  by  reason  of  which  Ibe  train  was  overturned,  and  Ihe  plaintiff's 
baggage,  valued  at  over  fl.ooa,  caught  lire,  and  was  destroyed.  There  were  no 
Indications  before  the  accident  of  any  defect  in  the  roadbed.  In  nn  action  for 
damageti  for  liuch  loss,  held,  that  there  was  no  evidence  of  any  negligence  with 
which  the  defendants  were  chargeable  ;  and  that,  whether  or  not  the  plaintiff 
signed  Ihe  ticket  or  informed  herself  of  its  contents,  it  embodied  the  terms  and 
conditions  on  which  alone  the  defendants  contracted  to  carry  her  and  her  bag- 
gage. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division  re- 
ported 14  O.  R.  625. 

McCarthy,  Q.  C.  for  appellant. 

Robinson,  Q.  C,  and  G.  H.  Watson  for  respondents. 

The  facts  and  the  authorities  cited  are  fully  stated  in  the  court 
below,  and  in  the  present  judgments. 

Patterson,  J.  A. — I  think  the  judgment  of  the  divisional 
court  is  right. 

I  do  not  know  that  I  am  led  to  that  conclusion  by  precisely  the 
same  train  of  reasoning  that  influenced  the  learned  judges  who 
concurred  in  the  decision,  and  I  shall  therefore  make  an  inde- 
pendent statement  of  my  views. 

The  main  question  is,  the  extent  of  obligation  involved  in  the 
contract  of  the  defendants. 

The  plaintiff's  luggage,  for  the  loss  of  which  she  brings  the  ac- 
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tion,  was  delivered  by  her  to  the  defendants,  as  passenger's  lug- 
gage, to  be  carried  with  her  on  the  journey  from  Ottawa  to  Win- 
nipeg,   and    was    regularly    received,    checked,    and 
placed  in  the  baggage  car.     Under  the  general  rule,     LimblU^ 
the  company   would   be   liable,  as  common  carriers,     far  Iom  «f 
for  the   full   value   of  the  luggage,  whether  the   fire     Innac* 
which  consumed  the  car  and  its  contents  was  attrib-    udwgwi- 
utable    to   their    negligence,   or  to    some   cause   for    anl  nU. 
which    they   were   not   open     to     blame.      For    au- 
thority    for   this    proposition    it     is    only     necessary    to    cite 
the  comparatively  late   cases  of     Talley  v.    Great     Northwest- 
ern R.    Co.,    L.  R.,   6  C.  P.    44;     Cohen   v.    Southeastern    R. 
Co.,  2  Exch. 'D.   253,   and    Bergheim   v.   Great    Eastern    R.   Co., 
3  C.  P.  D.  221.    The  reasoning  of  the  last  mentioned  case  respect- 
ing the  liability  for  luggage  which  the  passenger  takes  with  him 
into  the  carriage  has  been  recently  spoken  of  with  some  disap- 
proval in  Great   Western  R.   Co.    v.   Bunch,    13   App.   Cas.    31, 
34  Am.  and   Eng.    R.  R.  Cas.  224,  but  no  fault  is  found  with  the 
dicta  affirming  the  unqualified  liability  as  common  carriers  for 
luggage  taken  full  charge  of  by  the  company.     The  case  of  Great 
Western    R.   Co.    v.    Bunch,    may  be  added    to  the  list   of  au- 
thorities for  that  unqualified  liability,  which   seems  now  firmly 
settled,  although  opinions  to  the  contrary  were  held  to  as  late  a 
date  as  1864,     See  Stewart  v.  London  &  Northwestern  R.  Co.,  3 
H.  &  C.  135- 

But  the  defendants  contend  that  while  they  under-    Limit»tioii 
took  to  carry  the  plaintiff's  luggage,  they  did  so  only    of  UftbUity- 
upon  the  terms  that  their  liability  was  limited  to  wear-    sutotor; 
ing  apparel  not  exceeding  $100  in  value.  provWoiu. 

I  do  not  propose  to  discuss  the  statutory  provisions 
which  were  in  question  in  Voge!  v.  Grand  Trunk  R.  Co.,  10 
A.  R.  162;  II  S.  C.  R.  112,  and  which  are  now  found  in  R.  S.  C, 
c.  109,  sect,  104.  I  have  not  formed  any  opinion  adverse  to  the 
application  of  the  section  to  the  case  of  a  passenger  travelling  on 
a  return  ticket  who  loses  his  ba^age  or  suffers  personal  injury  by 
reason  of  the  roadbed  of  the  railway  being  allowed,  by  the  negli- 
gence of  the  company,  to  be  in  an  unsafe  condition. 

I  think  they  are  inapplicable  here,  because  there  was,  in  my 
opinion,  no  evidence  of  any  negligence  with  which  the  defendant 
company  was  chargeable. 

The  jury  have  not  found  the  defendants  guilty  of  negligence 
in  regard  to  the  roadway.  They  find  that  the  accident  was  caused 
by  the  improper  construction  of  the  roadbed;  but  it  was  not 
constructed  by  the  defendants.  It  is  part  of  the  road  which,  by 
the  sixth  clause  of  the  agreement  between  the  Government  and 
the  defendant  company,  set  out  in  the  schedule  to  the  statute 
44  Vict.  c.  I  (D),  was  to  be  completed  by  the  Government  of 
37  A.  &  E.  R.  R.  Cas.— 14 
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equally  good  quality  in  every  respect  with  the  standard  prescribed 
by  the  agreement  for  the  portion  contracted  for  by  the  company, 
and  which,  when  completed,  was  to  be  conveyed  to  the 
Sdbndut  company ;  after  which,  by  the  seventh  clause,  the  com- 
notnagll-  pany  was  for  ever  efficiently  to  maintain,  work  and  run 
«Mit  u  to  the  Canadian  Pacific  Railway.  Under  this  agreement 
nadwftr-  si^d  statute  it  undoubtedly  became  the  duty  of  the  de- 
fendants efficiently  to  maintain  the  part  of  the  rail- 
way  the  subsidence  or  sliding  of  which  caused  the  accident;  but 
does  the  fact  found  by  the  jury,  that  the  accident  was  caused  by 
the  improper  construction  of  the  roadbed,  involve  a  chaise  of 
negligence  against  the  defendants  for  using  the  road  in  the  state 
in  which  it  was  conveyed  to  them  as  a  completed  road  by  the 
Government  ? 

There  is  evidence  that  this  part  of  the  road  had  been  run  for 
one  season  by  the  contractors  before  it  was  taken  off  their  hands 
by  the  Government  in  or  about  May,  1883,  and  it  was  run  con- 
tinuously up  to  the  occurrence  of'the  accident  on  the  third  of 
October,  1886,  a  train  passing  over  it  in  safety  a  few  minutes  be- 
fore the  accident,  nothing  occurring  in  all  that  time  to  create  sus- 
picion of  the  bank  being  insecure,  and  no  repairs  but  ordinary 
track  repairs  being  required.  If  the  defendants  were  negligent  in 
using  the  road  in  the  state  in  which  tliey  received  it,  when  did  their 
negligence  begin?  If  the  accident  had  happened  the  day  after 
they  received  the  road,  on  what  ground  could  it  be  said  to  have 
been  caused  by  their  negligence  ? 

I  see  none,  nor  do  I  see  on  what  evidence  it  could  be  properly 
held  that  they  had  any  duty  with  respect  to  the  road  which  they 
failed  to  discharge.  The  attack  and  defence  on  this  branch  of 
the  case  seems  to  have  been  confined  at  the  trial  to  the  original 
construction  of  the  road.  The  jury  were  not  asked  to  say  in 
what  particular  they  found  the  defendants  to  have  failed  in  their 
duty,  and  it  would  be  difficult  to  point  to  evidence  on  which  a 
charge  of  such  failure  could  have  been  reasonably  supported. 
The  chief  witness  for  the  plaintiff  was  Mr.  Shaw,  a 
Smb*-  civil   engineer,  who  happened  to  be  a  passenger  on 

Evilanee  of  the  ill-fated  train.  He  described  the  embankment  as 
■r.  Shaw,  being  constructed  of  sharp  sand  on  a  slanting  rock, 
\  dvll  and  attributed  the  shifting  of  the  structure  to  that 

«ag:lii««r.  mode  of  construction.  His  opportunities  of  observ- 
ing what  he  described  would  seem  from  reading  the 
evidence  scarcely  to  have  warranted  the  confidence  with  which  he 
gave  his  account,  which  materially  differed  from  that  of  an  en- 
gineer and  one  or  two  other  persons  who  had  been  engaged  in 
the  work  of  construction,  and  who  proved,  if  their  evidence  is 
true,  that  Shaw  was  very  far  astray  both  as  to  the  material  used 
and  the  bottom  on  which  it  rested.     Mr.  Shaw's  theory  may  be 
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gathered   from   the   following   extract   from   the   report   of   his 
evidence, 

"Mr.  O'Gara — Q.  Was  that  the  proper  way  to  make  an  em- 
bankment over  a  ledge  of  rock  of  that  kind?  A.  Not  to  my 
judgment  as  an  engineer. 

Q,  You  have  been  employed,  I  believe,  in  the  construction  of 
railways?     A.  Yes,  a  good  many  years, 

Q.  What  should  be  done  in  order  to  make  that  a  safe  and 
proper  embankment?  A.  There  should  have  been  a  retaining 
wall,  in  a  case  like  that,  at  the  foot,  to  keep  it  from  sliding  into 
the  muskeg,  and  it  should  have  been  of  different  material. 

Q.  What  is  the  character  of  that  coarse  sand  ?    A.   Well,  it 
has  no  cohesion,  it  is  not  fit  for  railway  work. 
Q.  Does  not  stick  together  and  form  a  compact  body?   A.  No. 
Q.  And   is   liable   to   come  away  at  any  time  ?    A.   Yes,  the 
shock  of  a  passing  train  would  cause  it  to  fall :  keeps  slipping.     I . 
fancy  the  cause  of  this  accident  was  from  water  getting  at  the  toe 
of  the  embankment,  which  it  melts ;  the  sand  and  water  from  the 
muskeg  might  have  turned  into  a  kind  of  quicksand. 
R.  Eats  it  away?     A.  Yes;  eats  it  away," 
Now  whatever  may  have  been  the  value  of  Mr,  Shaw's  evidence, 
or  of  his  opinion  as  an  expert,  he  does  not  speak  of  anything 
which  should  have  called  the  attention  of  the  defendants  to  what 
he  considers  the  defective    construction  of  the  road,  or  to  the 
sapping  process  £o  which  he  attributes   the  giving  way  of  the 
bank;  while  on  the  other  side  there  is  direct  evidence  that  there 
were  no  indications  of  the  kind. 

There  are  two  cases  which  may  be  noted  as  useful  authorities 
in  dealing  with   this  branch  of  the   case.     Redhead 
f.   Midland    R.    Co.,    L.    R.   2    Q:   B.  412,   and    in    ■•«»•- 
the   Exchequer  Chamber  4  Q.  B,  379,  which  finally    AnthoritiM 
decided  that  in  carrying  passengers  the  company  are    atmlsed. 
not  insurers  like  common  carriers  of  goods,  but  are 
bound  only  to  use  care  and  diligence,  and  Richardson  v.  Great 
Eastern  R,  Co.,  !  C.  P.  D.  342,  where  the  judgment  reported  in 
L,  R.  10  C.  P.  486,  was  reversed. 

Those  cases  related  to  defects  in  vehicles  used  by  the  carriers, 
but  they  were  decided  on  principles  equally  applicable  to  defects 
in  the  permanent  works  of  a  railway. 

A  good  deal  of  the  reasoning  of  Sir  Montague  Smith,  who 
delivered  the  judgment  of  the  Exchequer  Chamber  in  Redhead's 
Case,  is  founded  on  cases  relating  to  structures,  such  as  Brazier 
V.  Polytechnic  Institution,  i  F.  &  F.  507  ;  Pike  v.  Polytechnic 
Institution,  1  F,  &  F.  712;  Ford  v.  London  and  South  Western 
R.  Co.,  2  F.  &  F.  730,  732 ;  and  Grote  v.  Chester  and  Holyhead 
R.  Co.,  2  Exch.  251. 

In  Richardson's  case' a  collision  had  been  caused  by  the  break- 
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ing  of  the  axle  of  a  coal  truck  which  did  not  belong  to  the  de- 
fendant  company,  but  had  come  on  to  their  road  from  another 
line.  The  axle  broke  in  consequence  of  a  crack  which  might 
have  been  discovered  by  scraping  off  the  dirt  and  minutely  exam- 
ing  the  axle.  The  jury  found  that  it  was  not  the  duty  of  the 
company  to  have  made  a  minute  examination  of  that  kind,  but 
said  it  was  their  duty  to  have  required  from  the  owner  of  the 
truck  some  distinct  assurance  that  it  had  been  thoroughly  exam- 
ined and  repaired.  A  defect  which  had  no  connection  with  that 
in  the  axle  had  been  observed  and  repaired.  Referring  to  it  and 
to  the  jury's  answer  about  the  assurance  that  ought  to  have  been 
obtained,  Jessel.,  M.  R.,  said,  p.  343: 

"  If  the  defect  discovered  were  such  as  ought  reasonably  to 
induce  a  person  of  experience  to  think  that  some  other  defect 
existed  or  was  likely  to  exist,  then  there  would  be  a  duty  to  ex- 
amine further,  but  if  the  defect  discovered  had  no  probable 
connection  with  any  other  undiscovered  defect,  then  I  see  no 
reason  why  any  further  or  other  examination  should  be  made. 
Now  I  read  the  answer  of  the  jury  to  the  third  question  as 
meaning  that  there  was  no  such  duty  as  suggested  by  the  ques- 
tion, but  that  the  defendant  ought  to  have  enquired.  But  there 
was  no  evidence  on  which  they  were  entitled  to  find  that  such  a 
duty  existed  or  that  it  had  been  neglected.  It  is  not  for  the  jury 
to  lay  down  an  absolute  duty  such  as  this,  irrespective  of  the 
case  and  the  evidence  laid  before  them.  It  is  impossible  to  make 
that  answer  a  foundation  for  a  verdict  against  the  defendants." 

The  judgments  or  Mellish,  L.  J.,  and  of  Pollock,  B.,  put 
the  same  view  with  much  force. 

In  the  case  before  us  there  was  no  defect  discovered,  but  from 
the  time  when  the  defendants  received  the  road  from  the  govern- 
ment and  became  bound  by  the  agreement  which  the  statute 
affirmed  to  maintain  and  work  it,  and  for  some  time  before  that, 
it  had  appeared  to  be  safe  and  sound. 

Two  other  questions  which  were  answered  by  the  jury  were 
these:  — 
AbMOM  of  "  Q.  Could  the  baggage  have  been  saved  by  proper 

v^Imiom  efforts  of  the  company's  officers  and  servants,  if  they 
tarMvlBg       had  proper  appliances?     Yes. 

bsggaga.         .    Q.  Was  the  train  supplied  with  proper  appliances 
for   saving   baggage   in   such   an  emera[ency  or   not? 
No." 

These  answers  may  be  conceded  to  be  absolutely  true  without 
touching  the  issue  of  negligence. 

When  we  think  of  what  the  emergency  was  as  described  by 
the  witnesses  :  the  baggage  car  turned  on  end  and  in  flames ;  the 
baggage  man  hemmed  in  by  trunks ;  many  others  in  danger  and 
unable  to  extricate  themselves ;  one  at  least  of  the  train   hands 
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receiving  injuries  which  proved  fatal;  the  night  dark,  except  as 
iUuminated  by  the  burning  cars ;  and  the  efforts  of  every  one  di- 
rected to  the  saving  of  life ;  -we  cannot  take  the  finding  that  with 
proper  appliances  for  saving  baggage  in  such  an  emei^ency  the 
Damage  could  be  saved  to  be  more  than  a  vague  truism,  not  in- 
volving the  assertion  of  any  duty  incumbent  upon  the  company 
or  possible  of  performance.  The  concluding  remarks  of  Sir 
George  Jessel  which  I  have  just  been  quoting  are  opposite  to 
these  answers. 

The  company  being  therefore  at  liberty  to  limit  the  liability 
attaching  at  common  law  to  common  carriers,  let  us 
see  if  that  was  done.  Contraat 

The  findings  of  the  jury  respecting  the  contract  are  UmlttBg 
confined  to  a  few  particulars,  and  are  contained  in  the  UkbUlty. 
answers  to  three  questions. 

■'  Q.  Did  the  plaintiff  sign  the  printed  form  produced  to  her 
by  the  ticket  agent  at  Ottawa  when  she  asked  for  a  return  ticket 
to  Winnipeg  and  back?     A,  Yes. 

Q.  Upon  what  representation  and  for  what  purpose  did  she 
sign  that  printed  form?     A.    For  the  purpose  of  identification. 

Q.  Did  she  read  it  before  signing  or  was  it  read  to  her,  or  was 
her  attention  called  to  its  special  provisions,  further  than  that  the 
ticket  was  not  transferable,  and  therefore  required  her  signature 
for  the  purpose  of  identification?     No." 

These  questions  are  intelligible  only  in  connection  with 
other  facts  which  it  was  not  thought  necessary  by  the  council  by 
whom  the  questions  seem  to  have  been  settled,  or  by  the  Judge, 
to  have  formally  found.  Some  of  those  other  facts  are  proved  by 
the  witnesses,  and  with  respect  to  others  we  may  say,  as  Lord 
Halsbury  said  of  similar  facts  in  Great  Western  R.  W.  Co.  v. 
Bunch,  supra,  that  both  sides  assumed  them  to  be  proved,  and  it 
would  be  mere  pedantry  to  suggest  that  they  were  not  formally 
proved. 

There  is  no  conflict  of  testimony  among   the  witnesses  who 
speak  of  the  transaction  out  of  which  the  contract 
arose.     They  are  the  plaintiff,   her  father,  her  brother,     TwuMtiam 
and  Mr.  Parker  the  company's  ticket  agent  at  Ottawa,     ostofwhleh 
The  plaintiff  desired  to  go  from  Ottawa  to  Winnipeg    eoBtrMt 
and  after  spending  some  time  at  Winnipeg  to  return  to     u«w. 
Ottawa.     The  ordinary  fare  from  Ottawa  to  Winnipeg 
was  $40,  and  from  Winnipeg  to  Ottawa  S45  or  $46,  the  trip  thus 
costing  $85   or  (86  when  the  fare  each  way  was  paid  separately. 
But  the  company  was  accustomed  to  issue  return  tickets,  called 
land  seekers'  tickets,  at  a  considerable  reduction  on   the  ordinary 
rates.     This  was  the  only  kind  of  return  ticket   issued  on  this 
route  by  the  company.     It  was  in  the  following  words; — 

Issued  by  Canadian  Pacific  Railway.     Good  for  one  first-class 
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passage  to station,  stamped  or  written  in  margin  of 

attached  coupon  and  return,  only  on  presentation  of  this  ticket 
when  stamped  by  company's  agent  and  presented  with  coupons 
attached  subject  to  the  following  contract: — 

1st.  It  is  not  good  for  passage  if  any  alterations  or  erasures 
whatever  are  made  thereon, 

2nd.  If  the  coupons  are  marked  second-class  or  emigrant,  the 
passenger  is  entitled  to  such  passage  only. 

3rd.  If  this  contract  and  its  coupons  bear  no  "  L  "  punch  can- 
cellations or  stamp  other  than  the  ordinary  dating  stamp,  the 
passenger  is  entitled  to  all  the  privileges  accorded  to  holders  of 
unlimited  tickets  of  like  class. 

4th.  If  this  contract  and  its  coupons  are  cancelled  with  an  "  L" 
punch,  it  indicates  that  the  ticket  was  sold  at  a  reduced  rate,  and 
must  be  used  on  or  before  the  expiration  of  date  as  cancelled  on 
the  margin  thereof,  and  that  no  stop  over  will  be  allowed  hereon. 
If  not  so  used,  or  if  more  than  one  date  is  cancelled,  it  is  void. 

5th,  This  ticket  is  not  transferable;  it  must  be  signed  by  the 
passenger  in  ink,  and  if  presented  by  any  other  than  the  original 
purchaser  whose  signature  is  hereon,  the  conductor  will  take  it  up 
and  collect  full  fare,  the  purchaser  will  write  his  or  her  signature 
when  requested  to  do  so  by  the  conductors  or  agents, 

6th.  The  return  part  of  the  ticket  will  not  be  honored  for 
passage,  unless  the  holder  identifies  himself  or  herself,  as  the  origin 
nal  purchaser  to  the  satisfaction  of  the  ticket  agent  of  the  Canadian 
Pacific  Railway  at  station  stamped  or  written  in  margin  of  the 
ticket,  and  unless  officially  signed  and  dated  in  ink  and  duly 
stamped  on  back  hereof  by  authorized  agent. 

7th,  Baggage  liability  limited  to  wearing  apparel  not  exceed- 
ing $100  in  value. 

Sth.  The  coupons  belonging  to  this  ticket  will  not  be  received 
for  passage  if  detached. 

W.  C,  Van  Horn, 
Vice-President. 

In  consideration  of  the  reduced  rate  at  which  this  ticket  is  sold, 
I  hereby  agree  to  all  the  provisions  of  the  above  contract, 

Katie  Bate,  (signature.) 
j.  E.  Parker,  (witness.) 

Issued  by  Canadian  Pacific  Railway." 

It  was  printed  on  a  long  strip  of  paper  about  three  inches  wide, 
■  with  four  coupons  following  it,  besides  having  another  coupon  at 
the  top  called  "Agent's  Stub"  and  marked  "Not  good  for  passage," 
the  whole  paper  being  more  than  a  foot  in  length. 

The  price  charged  for  one  of  these  tickets  for  passage  from  Ot- 
tawa to  Winnipeg,  and  return  within  forty  days,  was  $55,  a  reduc- 
tion of  $30  from  the  ordinary  full  fare. 

The    plaintiff's   father  enquired  about  the   terms   as  to    rates 
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charged  and  time  allowed,  but  took  no  part  in  the  actual  pur- 
chase of  the  ticket.  That  was  done  by  the  plaintiff  herself  and 
her  brother,  or  rather  by  the  brother  for  the  plainttfT,  at  Mr. 
Parker's  office,  about  ten  in  the  forenoon  of  the  2oth  of  Septem- 
ber, 1886,  the  train  leaving  about  midnight. 

The  office  is  not  at  the  station,  but  is  an  ofBce  in  another  part 
of  the  city. 

The  plainti^  wished  to  remain  longer  than  forty  days,  and  her 
brother  asked  Mr.  Parker  if  he  could  extend  the  time  to  about 
Christmas.  After  some  conversation,  Mr.  Parker  agreed  to  do  so, 
and  altered  the  ticket  accordingly.  When  he  had  completed  the 
filling  out  of  the  ticket,  all  which  was  done  in  the  presence  of  the 
plaintifl  and  her  brother,  he  placed  the  ticket  on  the  counter  for 
her  to  sign ;  she  asked  why  she  was  required  to  sign  it,  and  Mr. 
Parker  explained  to  her  that  the  ticket  was  not  transferable,  and 
that  her  signature  was  required  for  the  purpose  of  indentification. 
She  thereupon  signed  the  document,  her  brother  standing  beside 
her  speaking  to  some  one,  and  she  took  the  ticket  home  with  her. 
I  believe  we  are  not  told  who  folded  up  the  paper,  but  the  plaintiff 
says  that  she  could  not  read  it  because  her  eyes  were  sore. 

These  are  the  undisputed  facts  in  evidence.  The  findings  of 
the  jury  are  inferences  proper  to  be  drawn  from  the  evidence,  and 
we  have  to  say  if,  upon  those  facts  and  findings,  the  liability  of 
the  company  can  properly  be  held  to  extend  beyond  the  amount 
of  $100  mentioned  in' the  seventh  condition. 

Prima  facie  the  plaintiff  is  bound  by  her  signature  to  the  con- 
tract, and   the  effort  on  her  part    is  of  course  to  get   rid  of  the 
prima  facie  effect    of  her  act.      We  are  expected   to 
take  as  proved  a  very  important  fact  which  is  not  cm-     IgncnnM  of 
braced  in  the  findings  of  the  jury,  namely,  that  neither    putiM  h  u 
the  plaintiff,  her  father  nor  her  brother  knew  what  the     oondlUom 
conditions  were,  or  that  there  were  any  conditions  on     inttokM. 
the  paper  she  signed. 

I  cannot  make  that  assumption  as  a  result  of  the  evidence,  if  I 
am  to  reason  about  it  at  all.  I  think  the  younger  Mr.  Bate  re- 
buts it.  It  might  be  unjust  to  him,  and  it  certainly  would  be  un- 
complimentary, to  suppose  that  he  was  so  unintelligent,  or  that 
he  took  so  little  interest  in  the  business  he  was  doing  for  his  sister 
or  father,  paying  the  sister's  fare  with  the  father's  money,  as  not 
to  have  been  aware  that  the  document  he  saw  was  not  an  ordinary 
ticket.  But  he  knew  of  at  least  one  special  term,  viz.,  that  con- 
cerning the  time,  which  he  procured  Mr.  Parker  to  alter,  and  he 
heard  Mr.  Parker  sppak  of  another  which  made  the  ticket  not 
transferable. 

But  in  the  view  I  take  of  the  legal  position  no  importance  at- 
taches to  the  plaintiff's  signature.  It  was  only  necessary  for  the 
purpose  of  indentification,  and  Mr.  Parker  was  quite  right  when 
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he  told  the  plaintiff  that  that  was  what  it  was  (or.  He,  in  fact, 
merely  told  her  what  is  set  out  in  the  fifth  condition.  When  he 
explained  that  the  ticket  was  not  transferable,  he  did  two  things: 

he  gave  the  reason  for  requiring  the  means  of  identi- 
TUkat  fying  the   holder  of  the  ticket,  and  he  referred  to   a 

•mbodlad  restriction  which  would  be  understood,  as  we  may  sup- 
Umu  of  pose,  by  the  plaintiff,  or  at  all  events  by  her  brother, 

•ontrMt.         to  be  something  stated  in  the   document.     There  is 

no  support  in  the  evidence  or  in  the  findings  of  the 
jury  for  thesuggestion  that  he  concealed  the  fact  that  therewere 
for  herself.  The  most  that  can  be  said  has  been  said  by  the  jury ; 
other  conditions,  or  in  any  way  led  her  to  forbear  examiningthem 
that  is,  that  the  plaintiff  did  not  read  the  paper  before  signing  it, 
and  that  Mr.  Parker  did  not  read  it  to  her'or  call  her  attention  to 
the  special  conditions,  further  than  by  mentioning  the  fact  that 
she  alone  could  use  the  ticket  as  the  reason  why  her  signature  was 
required.  If  he  had  not  asked  her  to  sign,  but  had  simply  handed 
her  the  ticket,  there  is  no  reason  to  suppose  that  she  would  have 
read  it  or  got  any  one  to  read  it  for  her ;  yet,  whether  she  did  or 
did  not  inform  herself  of  the  contents  of  the  paper,  it  must  be 
taken  in  my  judgment  to  embody  the  terms  on  which  alone  the 
company  contracted  with  her.  There  was  no  contract  outside  of 
.  these  terms.  The  company  never  offered  to  carry  her  and  her 
lu^agc  at  the  reduced  rate  except  on  these  terms. 

It  will  not  be  necessary  to  refer  to  many  decisions  in  support  of 
this  position. 

Stewart  v.  London  and   North  Western  Railway  Company,  3 
H.  &  C.  135,  was  very  like  this  case.     A  condition  in  the  time 

bills  which  were  referred  to  by  the  tickets  issued 
■mm-  for   an    excursion    train,  was    "Luggage   under    Go 

AutlierittM.     lbs.    free  at  passengers'    own  risk."      The    plaintiff's 

luggage  was  lost  by  the  negligence  of  the  com- 
pany, and  the  company  was  held  to  be  protected  by  the  condi- 
tion. One  point  decided  was  that  the  condition  was  not  governed 
by  the  Railway  and  Canal  Traffic  Act,  17  &  18  Vict,  c.  31,  ^ 
7.  The  correctness  of  that  holding  has  been  questioned,  and 
perhaps  overruled,  in  Cohen  v.  South  Eastern  Railway  Company; 
but  apart  from  that  difference  of  opinion,  which  does  not  touch 
the  circumstances  of  our  case,  the  principles  on  which  the  con- 
tract was  dealt  with  may  be  taken  as  applicable  to  it.  POLLOCK, 
C.  B.,  said:  "As  to  the  finding  of  the  jury,  that  the  plaintiff  was 
not  aware  of  the  contents  of  the  time  bills,  the  rule  applies  that 
a  person  must  be  presumed  to  know  what  he  has  the  means  of 
knowing,  whether  he  avails  himself  of  those  means  or  not.  The 
bills  show  the  terms  on  which  the  railway  company  run  these 
special  trains,"  etc.,  and' Bram WELL,  B.,  "  First,"  he  says,  '"I  did 
not  know  what  was  on  the  ticket,'  thus  claiming  the  benefit  of 
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his  own  carelessness  in  not  reading  it.  It  is  enough  that  he  has 
had  the  opportunity,"  etc.  PiGOTT,  B,,  remarked:  "This  was  a 
special  contract,  and  it  was  competent  for  the  parties  to  make: 
it." 

A  number  of  cases  from  1862  onwards,  not,  however,  includ- 
ing Stewart  v.  London  and  North  Western  R.  W.  Co.,  are  ex- 
amined by  Stephen  J.,  in  Watkins  v.  Rymill,  10  Q.  B.  D.  i;8. 

"Thrown  into  a  general  form,"  he  says,  at  p.  188,  "the  result 
of  the  authorities  considered  appears  to  be  as  follows:  A  great 
number  of  contracts  are,  in  the  present  state  of  society,  made  by 
the  delivery  by  one  of  the  contracting  parties  to  the  other  of  a 
document  in  a  common  form,  stating  the  terms  by  which  the 
person  delivering  it  will  enter  into  the  proposed  contract;  such  a 
form  constitutes  the  offer  of  the  party  who  tenders  it.  If  the 
form  is  accepted  without  objection  by  the  person  to  whom  it  is 
tendered,  this  person  is,  as  a  general  rule,  bound  by  its  contents, 
and  his  act  amounts  to  an  acceptance  of  the  offer  made  to  him, 
whether  he  reads  the  document  or  otherwise  informs  himself  of 
its  contents  or  not.  To  this  general  rule,  however,  there  are  a 
variety  of  exceptions,  i.  In  the  first  place,  the  nature  of  the 
transaction  may  be  such  that  the  person  accepting  the  document 
may  suppose,  not  unreasonably,  that  the  document  contains  no 
terms  at  ail,  but  is  a  mere  acknowledgment  of  an  agreement  not 
intended  to  be  varied  by  special  terms," 

I  need  not  quote  further,  but  merely  refer  to  the  report.  From 
what  I  have  already  said,  it  will  appear  that  the  present  case  can- 
not, in  my  judgment,  be  brought  within  any  of  the  exceptions. 
I  think  it  comes  within  the  general  rule,  and  that  the  application 
of  that  rule  to  it  is  illustrated  by  the  latest  of  the  cases  reviewed 
by  Mr.  Justice  STEPHEN,  viz.,  Burke  v.  South  Eastern  R.  W. 
Co,,  5  C,  P.  D.  1,  decided  in  1879.  I  shall  read  what  he  says  of 
it. 

"  In  this  case  the  plaintiff  took  a  ticket  from  London  to  Paris 
from  the  defendants.  On  the  outside  of  the  cover  was,  '  Cheap 
return  ticket,  London  to  Paris  and  back,  second  class,'  and  other 
matter,  but  no  reference  to  the  inside  of  the  cover.  On  the  in- 
side was  a  condition  limiting  the  responsibility  of  the  defendants 
to  their  own  trains.  The  plaintiff  was  injured  while  travelling  in 
France.  He  sued  the  defendants  and  said  he  had  not  read  the 
condition,  and  did  not  know  it.  COCKBURN,  C.  j.,  asked  the  jury 
the  question  suggested  in  Parker  v.  South  Eastern  Railway  Com- 
pany [that  is,  whether  the  company  did  what  was  reasonably 
sufficient  to  give  the  plaintiff  notice  of  the  condition],  and  they 
answered  in  favor  of  the  plaintiff.  The  defendants  moved  to 
have  judgment  entered  for  them,  and  this  was  done,  the  Divi- 
sional Court  holding  that  the  book  was  the  contract,  and  that  the 
condition  was  an  indivisible  part  of  it.    The  judgment  in  this 
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case  can  hardly  be  supported  by  any  principle  short  of  that  laid 
down  in  Zunz  z:  South  Eastern  Railway  Company,  if  indeed  it 
does  not  go  further," 

This  reference  is  to  the  language  of  COCKBURN,  C.  J.,  in  L. 
R.,  4  Q.  B.,  at  p.  644,  where  he  laid  down  the  law  as  follows: — 

"  However  harsh  it  may  appear  in  practice  to  hold  a  man  liable 
by  the  terms  and  conditions  which  may  be  inserted  in  some  small 
print  on  his  ticket,  which  he  only  gets  at  the  last  moment,  after 
he  has  paid  his  money,  and  when,  nine  times  out  of  ten,  he  is 
hustled  out  of  the  place  at  which  he  stands  to  get  the  ticket  by 
the  next  comer,  still  we  are  bound  by  the  authorities  to  hold  that 
when  a  man  takes  a  ticket  with  conditions  on  it,  he  must  be  pre- 
sumed to  know  the  contents  of  it,  and  to  be  bound  by  them.' 

There  is  no  such  reason  to  call  the  rule,  when  applied  in  this 
case,  a  harsh  rule.  The  plaintiff  had,  by  herself  and  her  friends,  the 
most  ample  opportunities  to  inform  herself  of  the 
piaistiiF  conditions  connected  with  the  reduction  of  fares  on 

konndbrtlM  these  land-seekers'  tickets.  The  condition  touch- 
UmitktMB.  ing  the  $100  worth  of  wearing  apparel  would  be 

sufficiently  liberal  for  the  class  indicated  by  the  desig- 
nation of  the  ticket,  even  if  it  limited  the  quantity  of  luggajje 
to  be  carried  to  $100  worth.  That  is  not  the  limitation,  which 
extends  only  to  the  liability  of  the  company  in  case  of  loss,  and 
it  is  open  to  every  one,  as  it  was  to  the  plaintiff,  to  render  the 
company  liable  without  that  limitation  by  paying  full  fare 
instead  of  accepting  the  return  ticket  at  a  greatly  reduced  rate. 

In  my  opinion  we  should  dismiss  the  appeal  with  costs. 

Hagarty,  C.  J.  O. — I  agree  fully  with  the  judgment  just 
delivered. 

I   only  add  a    few  'words  to  emphasize  the  clear  distinction 

which  is  in  my  mind  between  the  case  of  a   passenger  applying 

for  carriage  by  a  railway  company  at  ordinary, rates 

"**       common  to  the  travelling  public,  and  of  one  desir- 

"7^^  ing    to  travel    on    reduced    rates   and    terms,  and 

„   .     ,  obtaining;  certain  advantages  not  obtainable  except 

by  special  agreement. 

The  courts  properly  regard  with  jealous  scrutiny  any  attempt 
to  grant  exemptions  from  liability  on  ordinary  travellers  at  rates 
common  to  all.  The  common  carrier  has  to  accept  the  traveller 
at  the  common  rate,  and  he  must  give  reasonably  clear  evidence 
of  the  agreement  by  the  passenger  to  any  special  contract  for 
exemption.  This  is  very  clearly  put  in  the  leading  case  in  the 
Lords  in  Henderson  i'.  Stevenson,  L.  R.,  2  Sc.  Ap.  470. 

But  the  plaintiff  here  stands  in  a  distinct  position;  a  special 
bargain  is  made  as  to  journey  and  return,  and  as  to  the  time  to 
be  allowed  therefor,  and  the  reduced  rate  of  cartiage.     That  bar 
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gain  is  evidenced  by  the  document  handed  to  the  plaintiff,  and 
whether  signed  by  her  or  not  is,  in  my  judgment,  the  contract  ot 
carrif^e.     It  is  read  or  not  read  as  the  bearer  may  think  fit. 

I  am  wholly  unable  to  accede  to  the  appellant's  argument  that 
the  plaintiff  could  in  any  way  be  misled  or  thrown  off  her  guard 
by  the  clerk  asking  for  her  signature  and  telling  her  it  was  for  the 
purpose  of  identification.  This  was  perfectly  true,  and  how  this 
is  to  be  interpeted  to  mean  that  the  conditions  of  the  contract 
have  no  other  bearing  or  meaning,  I  am  unable  to  understand, 

I  think  the  plaintiff  is  not  entitled  to  recover  beyond  the 
amount  already  paid. 

OSLER,  J.  A.,  concurred. 

Burton,  J.  A. — There  is  no  dispute  as  to  the  amount  of  the 
loss  in  this  case,  which  the  jury  has  assessed   at  $i,oy?.$o,lcss 
$100  paid  into  court,  and  which  the  defendants  con- 
tend  is  sufficient  under  the  terms  of    the  special     ExMttt  sf 
contract  which  they  set  up  to  cover  the  loss,  even  if    dafandmnt'i 
there  is  any  legal  liability,  which  they  dispute.     The     liablliqr. 
divisional  court  set  aside  that  verdict  and   entered 
judgment  for  the  defendants,  the  court  being  divided  in  opinion. 
Mr.  Justice   ROSE,  on   the  ground   that  there  was   evidence  of 
negligence,  and  that  the  findings  of  the  jury  on  that  point  could 
not  be  interfered  with.     The  Chief  Justice  and  Mr.  Justice  Gai.t, 
that  the  negligence  was  not  that  kind  of  negligence  which  was 
contemplated  by  the  sections  of  the  Railway  Act  relied  upon  in 
the  Vo£^e/  Case,  and  holding  that  the  plaintiffs  had  no  right  of 
action  beyond  the  claim  of  $ioo,  which,  if  the  contract  was  estab- 
lished, might,  in  the  absence  of  negligence,  perhaps  well   be,  but 
apparently  overlooking  the  fact  that  the  evidence  and  the  find- 
ings of  the  jury  negatived  any  such  contract ;  or  holding,  per- 
haps, that  by  travelling  on  the  ticket  the  contract  was  conclusively  ■ 
established. 

I  do  not  propose  to  discuss  the  question  of  negligence  which 
has  been  so  fully  gone  into  by  some  of  the  judges  be- 
low, and  by  one  of  my  learned  brothers  in  this  court,     aama- 
because   in   my   view  of  the  case   it   is   not   material.     Agreameat 
The  defendants  are  liable  to  the  full  amount  found  by     foraxsm^ 
the  jury  as  common  carriers,  unless  they  have  proved     tioii, 
that   they  were  exempt  wholly  or  partially  by  some 
agreement  made  and  entered  into  between  the  plaintiff  and  them- 
selves.    That  the  defendants  never  offered  to  carry  the  plaintiff 
and  her  luggage  upon  any  other  terms  is,  with  great  respect,  quite 
beside  the  question.     The  delivery  of  the  ticket  with  any  condi- 
tion by  itself  amounts  only  to  a  proposal  to  carry  upon  certain 
terms,  and  until  brought  to  the  notice  of  the  party  intended  to  be 
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bound  is  not  a  contract ;  whereas  in  the  present  case  the  defend- 
ants held  themselves  out  as  carriers  of  passengers.  As  remarked 
somewhere,  a  vinculum  juris  with  one  end  loose  is  on  principle 
an  inadmissible  conception. 

To  constitute  a  contract  there  must  be  an  agreement,  which 
may  be  ascertained  "  either  by  the  concurrence  of  the 
GoiitrMt-  parties  in  a  spoken  or  written  form  of  words  as  ex- 
Bow  wn-  pressing  their  common  intention,"  or  by  a  proposal 
•tltnud.  being  made  by  one  of  them  and  accepted  by  the  other. 
In  a  case  recently  before  us  there  was  not  only  evi- 
dence of  the  terms  on  which  the  company  proposed  to  carry,  but 
that  the  plaintiff  knew  that  he  was  being  carried  at  a  reduced 
rate  in  consideration  of  his  submitting  to  certain  conditions  or 
restrictions.  That  of  course  constituted  the  contract ;  if  the  plain- 
tiff having  notice  that  there  were  some  conditions  omitted  to 
inform  himself  of  their  precise  character,  that  would  not  affect 
the  actual  contract.  Conduct  may  of  course  be  relied  on  as  con- 
stituting the  acceptance  of  a  contract,  but  is  in  every  case  a  ques- 
tion of  fact  for  a  Jury,  not  as  it  appears  to  have  been  treated  in 
some  of  the  earlier  cases,  a  matter  of  law,  and  it  (no  less  than  the 
words  relied  on  for  the  same  purpose)  must  be  unambiguous  and 
unconditional. 

1  think  the  late  cases  seem  to  establish  this  proposition,  that 
actual  knowledge  may  be  inferred  as  a  fact  from  rea- 
Onu  on  sonable  means  of  knowledge,  but  it  is  a  question  for 

winp&nj  the  jury  under  all  the  circumstances  of  the  particular 
toihow  case.     If,  in  the  present  case,  it  had  been  shown  that 

thatplKin-  it  was  distinctly  pointed  out  to  the  plaintiff  that  the 
tUTw-  company  had  two  rates  of  fare,  under  one  of  which 

nB«d  rick,  they  assumed  the  ordinary  risks  of  carriers  of  passen- 
gers and  their  luggage,  and  under  the  other  or  reduced 
rate  they  claimed  by  special  contract  to  relieve  themselves  of  part 
of  their  common  law  liability,  I  can  see  no  reason  why  such  a  con- 
tract would  not  be  perfectly  legal  and  binding.  But  it  appears  to 
me  that  the  onus  was  upon  the  company  to  establish  not  only 
that  there  was  a  difference  in  the  fare  charged  on  ordinary  and 
return  tickets,  but  that  a  person  acceptinga  return  ticket  assumed 
certain  risks  and  relieved  the  company  to  that  extent. 
FUlntUF'i  It  is  a  matter  of  common  knowledge,  and  one  of  which 

Iffnanmoe  Courts  of  law  must  (unless,  in  deed,  the  rights  of  litigants 
of  coadl-  are  to  be  adjudicated  upon  on  mere  theories  and  not  on 
Uon-  what  we  all  know  to  be  the  ordinary  usages  of  life  in 

Forpooe  o*  matters  of  the  kind),  take  notice  that  railway  compa- 
flgMtsn.  nies  do,  for  the  purpose  of  securing  trafhc  for  their 
lines,  issue  return  tickets  at  reduced  rates  without  ex- 
acting or  imposing  any  condition  or  restriction  of  their  lia- 
bility by  reason  of   such  reductions,  although    they   do   some- 
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times  in  such  cases  require  the  signature  of  the  party  to 
prevent  the  ticket  being  transferred.  There  were  certain  facts  in 
this  case  which  were  undisputed,  and  certain  other  facts  which  it 
was  quite  unnecessary  to  leave  to  the  jury.  For  instance,  that 
the  plaintiff  did  not  in  point  of  fact  know  of  the  condition  or 
have  her  attention  drawn  to  it  by  the  company  or  its  officials,  and 
the  further  fact  that  the  plaintiff  signed  the  printed  form,  though 
found  specially  by  the  Jury,  were  facts  upon  which  the  evidence 
was  uncontradicted.  But  the  other  questions  were  important. 
Upon  what  representation  and  for  what  purpose  did  she  sign  the 
printed  form?  The  answer  is  strictly  in  conformity  with  the  cvi- 
dence.  For  the  purpose  of  identification.  She  is  then  askt:d: 
Did  she  read  it  before  signing,  or  was  it  read  to  her,  or  was  her 
attention  called  to  its  special  provisions  further  than  that  the 
ticket  was  not  transferable,  and  therefore  required  her  signature 
for  the  purpose  of  identification,  and  the  answer  is  in  the  nega- 
tive. Apart  from  the  answers  of  the  jury,  it  is  quite  clear  from 
the  evidence  that  the  only  information  given  to  the  plaintiff,  her 
father  or  her  brother,  was  that  the  ticket  was  only  good  for  forty 
days,  and  the  agent  consented  to  extend  that  period.  In  other 
respects  it  was  the  usual  form  of  such  tickets  with  coupons, 
which  the  parties  would  have  no  means  of  reading  until  issued 
and  paid  for. 

Granting  that  the  denial  of  the  plaintiff  is  not  necessarily  con- 
clusive, what  is  there  in  the  circumstances  of  this  case  to  cast  a 
doubt  upon  her  evidence  or  to  lead  necessarily  to  the  inference 
that  she  either  knew  or  ought  to  have  known  that  the  ticket  con- 
tained conditions?  A  much  stronger  case  would  have  been  made 
against  the  plaintiff,  if  the  only  facts  had  been  that  she  had  ap- 
plied for  a  ticket  without  anything  being  said  beyond  the  fact 
that  return  tickets  were  i.ssyed  at  a  reduced  rate;  it  might  have 
been  urged  with  much  greater  force  that  the  notice  on  the  face  of 
the  ticket  was  sufficient  information  to  her,  but  even  then  it  would 
have  been  a  question  for  the  jury,  and  we  could  not  have  inter- 
fered with  their  finding  and  hold  as  a  matter  of  law  that  the  ver- 
dict should  be  entered  the  other  way,  or  even  send  the  case  down 
again  for  trial.  But  the  circumstances  of  this  case  are  much 
stronger  in  favor  of  the  plaintiff.  In  the  first  place  there  is  the 
express  denial  of  the  plaintiff;  there  is  the  fact  that  although 
asked  to  sign  the  ticket,  she  was  told  that  it  was  for  the  purpose 
of  identification,  and  that  she  would  have  to  do  so  also  at  Winni- 
peg, so  as  to  prevent  a  transfer  of  the  ticket  to  anyone  else,  which 
though  true  in  fact  was  only  half  the  truth,  as  it  purported  to  be 
an  actual  agreement  on  her  part  to  agree  to  all  the  provisions  of 
the  above  contract ;  a  circumstance  strongly  calculated  to  put  her 
off  her  guard,  even  if  there  had  been  no  obstacle  to  her  inform- 
ing herself  by  reading  the  ticket ;  but  there  is  the  additional  fact 
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that  she  had  a  weakness  of  the  eyes  which  prevented  her  read< 
ing  it. 

As  to  the  su^ested  difBculty  about  calling  attention  specially 
to  the  terms,  it  would  have  been  no  more  trouble  for  the  station 
agent  to  inform  the  plaintiff  that  the  signature  was  required  for 
a  two-fold  object,  to  prevent  the  ticket  from  being  transferred, 
and  to  bind  her  to  the  conditions,  than  to  make  the  one  statement 
only,  which,  though  true,  was  misleading.  No  doubt,  as  has  been 
pointed  out  in  a  number  of  the  cases  to  which  we  were  referred, 
where  the  contract  is  made  by  the  delivery  by  one  of  the  con- 
tracting parties  to  the  other  of  a  document  in  a  common  form, 
stating  the  terms  by  which  the  person  delivering  it  will  enter  into 
the  proposed  contract,  that  constitutes  an  oiTer;  if  it  is  accepted 
without  objection  by  the  other,  he  is  as  a  general  rule  bound  by 
its  contents,  and  his  act  amounts  to  an  acceptance  whether  he 
reads  the  document  or  not,  and  a  fortiori  where  he  signs  it ;  but 
these  are  subject  to  exceptions. 

One  of  these  is,  that  the  nature  of  the  transaction  may  be  such 
that  the  person  accepting  the  document  may  suppose, 
Kktnn  of  not  unreasonably,  that  it  contains  no  terms  at  all,  but 
is  a  mere  acknowledgment  of  the  money  paid  and  a 
voucher  to  satisfy  other  parties,  as  the  railway  officials 
in  the  present  case,  that  the  holder  is  entitled  to  travel 
■Mtptad.         upon  it  for  the, period  mentioned  in  it. 

As  put  by  Lord  Justice  Melush,  in  Parker  v.  The 
Southeastern  R,  W.  Co.,  if  a  person  driving  through  a  turnpike 
gate  receives  a  ticket  upon  paying  the  toll,  he  mignt  reasonably 
assume  that  the  object  of  the  ticket  was  that  by  producing  it  he 
might  be  free  from  paying  toll  at  some  other  turnpike  gate  and 
might  put  it  in  his  pocket  unread;  and  then  he  distinguishes  such 
a  case  from  that  of  a  person  shipping  goods  on  a  sea  voyage  and 
receiving  a  bill  of  lading,  who  would  be  bound  by  the  terms  of  it, 
though  he  never  read  it,  the  reason  being  that  in  the  great  major- 
ity of  cases  persons  shipping  goods  do  know  that  the  bill  of  lading 
does  contain  the  terms  of  the  contract  of  carri^e. 

There  is  also  an  obvious  distinction  between  those  cases  where 
there  is  a  common  law  liability,  as  in  cases  where  per- 
^^UM  sons  become  bailees  for  reward  of   articles  deposited 

whara  par-  with  them  for  safe  custody,  as  in  the  cloak  room  cases, 
■oni  bMom*  and  such  cases  as  Watkins  v.  Rymill.  In  the  former, 
WlMi  fm  in  the  absence  of  any  special  contract  the  party  re- 
ztwud.  ceiving  the  property  is  responsible  to  the  depositors 

for  the  full  value  if  unable  to  restore  it  on  demand. 
The  question  in  such  cases  is  whether  the  ordinary  contracts  of 
bailment,  which  would  have  resulted  from  the  receipt  by  the 
-company  or  person  of  the  property  and  the  payment  by  the  plaintifi 
of  the  prescribed   charges,   have   been   modified  by  agreement. 
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In  such  cases  the  depositor  is  entitled  fir tma/aeu  to  regard  the 
ticket  as  a  mere  receipt,  and  a  voucher  to  enable  him  to.rectaim 
his  property,  and  is  in  no  way  put  upon  enquiry  whether  the 
depositee  has  any  further  or  ulterior  object.  If  the  depositor 
wjs  aware  that  there  were  conditions  caitt  quastio.  I  think  he 
would  also  be  equally  bound  if  he  was  aware,  or  had  good  reason 
to  believe,  that  there  were  statements  upon  the  ticket  intended 
to  affect  the  relative  rights  of  himself  and  the  other  party,  and 
did  not  take  the  pains  to  read  them  and  ascertain  precisely  what 
they  were.  But  the  onus  of  bringing  tliis  knowledge  home  would 
bt  upon  the  defendant  (Gabell  v.  Southeastern  Railway  Co., 
36  L.  T.  N.  S,  154).  In  the  absence  of  any  such  knowledge 
or  information  or  good  reason  for  belief,  there  would  be  no  obli- 
gation to  examine  the  ticket  with  the  view  of  ascertaining  whether 
there  were  any  conditions  upon  it.  Whether  he  had  such  knowl- 
edge, information  or  reason  for  belief  is  a  question  of  fact  to  be 
determined  by  the. jury  on  the  evidence. 

On  the  other  hand,  as  in  such  cases  as  Watkins  v.  Rymill,  there 
is  no  common  law  liability;  and  none  being  ascertained  by  the 
common  law,  the  terms  must  necessarily  depend  on 
the  agreement  of  the  parties.     That  was  the  case  of     WatUai 
the  deposit  of  an  article  for  sale  on  commission.     From         v. 
the  very  nature  of  the  case,  the  special  terms  must  be     ByraiU. 
gleaned  from  the  receipt  and  conditions  contained  in 
it,  and   this,   therefore,   constituted    the   contract   between   the 
parties,  and  any  question  as  to  whether  the  plaintiff  read  the 
<;onditions  or  not  would  be  beside  the  question. 

Whatever  difference  of  opinion  may  have  existed,  the  result' of 
the  authorities  appears  to  be  that  except  in  such  cases  as  I  have  just 
referred  to,  where  the  finding  of  the  jury  would  be 
regarded   as  perverse  if  they  found  against  the  knowl-     Qncationto 
edge  of  the  party  accepting  the  document,  it   must    Jurj- 
always  be  a  question  of  fact  for  the  jury,  whether  the     Bamuki  «t 
-company  had  taken  reasonable  means  to  make  known     jmUoe 
the  conditions  ;  and  whatever  value  may  be  attached     Coekbnra. 
to  any  remarks  of  such  a  distinguished  man  as  Chief 
Justice  Cockburn,  I  must  call  attention  to  the  fact  that  the  lan- 
guage used  by  him,  and  which  has  been  cited  from  his  judgment 
in  Zunz  V.  The  Southeastern  R.  W.  Co.,  was  a  mere  obiter  dictum, 
not  essential  in  any  way  to  the  decision ;  there  was  no  contention 
in  that  case  that  the  plaintiff  did  not  know  of  the  condition,  the 
sole  question  was  whether  it  came  within  the  Railway  and  Canal 
Traffic  Act,  in  which  case  it  was  required  to  be  in  writing.     But 
whether  that  was  or  not  the  opinion  of  the  learned  judge  at  that 
time,  it  is  quite  clear  that  it  was  not  so  ten  years  later,  when  in 
summing  up  to  the  jury  in  the  case  of  Burke  v.  Southeastern 
R.  W.  Co.  (41  L.  T.  N.  S.  554),  he  said : 

DigiLizedbyGoOglc 


324  BATE   V.  CANADIAN  PAaPIC  R.  CO. 

"  The  defendants  have  a  perfect  right  to  make  that  condition 
with  the  passenger,  and  to  stipulate  that  they  shall  not  be  re- 
sponsible for  the  negligence  of  the  other  company,  but  they  must 
take  care  that  they  bring  that  condition  home  to  the  knowledge  of 
the  passenger,  or  at  all  events  that  they  do  what  in  the  opinion 
of  the  jury  is  reasonably  sufficient  to  give  him  that  knowledge." 

That  would  have  been  a  perfectly  good  charge  in  a  case  like 
the  present,  but  was  totally  inapplicable  to  that  which  the  learned 
Judge  was  trying.  The  loss  occurred  upon  a  French  railway, 
and  the  plaintiff  could  not  recover  without  producing  the  ticket; 
when  produced  it  disclosed  the  condition  relievng  the  defendants 
from  responsibility,  and  it  was  the  duty  of  the  learned  Judge  to 
nonsuit  or  direct  a  verdict  for  the  defendants. 

I  thought  on  the  first  reading  of  the  case  that  it  was  opposed 
to  the  view  which  I  have  been  endeavoring  to  present,  and  also 
to  the  conclusions  I  have  come  to  as  to  rule  321,  but  on  further 
consideration  it  appears  to  me  to  be  a  very  strong  authority  for 
both  my  positions.  In  the  first  place  there  was  no  common  law 
liability  as  common  carriers  ;  from  the  very  nature  of  the  contract 
there  could  not  be,  it  was  a, contract  not  over  the  company's  own 
hne  alone,  but  over  other  lines  in  France. 

The  plaintiff  could  not,  as  in  this  case,  launch  his  case  by  prov- 
ing that  he  was  being  carried  by  the  defendants  and  paid  his  fare, 
and  being  obliged  to  rely  on  the  contract  he  could  not  accept  it 
in  part  and  reject  it  in  part;  he  proved  the  contract  on  which  he 
was  being  carried,  and  that  being  produced  showed  that  the  de- 
fendants were  not  liable.  It  comes  therefore  within  the  principle 
of  the  case  of  Watkins  v.  Rymill,  there  being  no  liability  and  no 
contract  beyond  the  ticket  itself.  It  not  being  a  case  therefore 
in  which  the  defendants  would  be  liable  as  common  carriers  unless 
they  succeeded  in  cutting  down  their  common  law  liability  by 
establishing  a  contract,  but  one  on  which  the  plaintiffs  in  order 
to  succeed  had  to  prove  the  contract,  the  learned  judge  was 
wrong  in  leaving  thequestion  he  did  to  the  jury,  but  should  have 
directed  a  nonsuit,  and  the  divisional  court  upon  that  state  of 
facts  could,  under  the  rule,  do  what  the  learned  judge  at  the  trial 
ought  to  have  done. 

The  signing  of  the  ticket  so  far  from  carrying  the  case  any 
further  in  favor  of  the  defendants,  in  my  opinion  militates 
against  them.  It  cannot  of  course  be  relied  on  as  a 
Etbrt  «f  contract  because  it  is  essential  in  every  contract  that 
dgnlig  if  there  be  volition;  as  pointed  out  in  Foster  v.  Mac- 
tiokat  Kinnon,  a  man  cannot  be  said  to  contract  when  he 

signs  a  paper  upon  representation  and  under  a  belief 
that  it  is  different  from  what  it  turns  out  to  be  ;  to  make  a  valid 
and  binding  contract  the  mind  must  go  with  the  act. 

To  hold  that  this  court  can  now  disregard  the  findings  of  the 


DigiLizedbyGoOglc 


BAOOAGE— CONDITION  LIMITINO  LIABILITY.  iJ2o 

jury,  and  enter  a  judgment  for  the   defendants  under   rule  321, 
would,  in  my  opinion,  be  in  effect  not  merely  to  deprive  the  plain- 
tiff of  her  right  to   have   her  case  disposed  of  by   a   jury,   but 
wholly  to  disregard  their  finding  upon    facts,  which  were  pecul- 
iarly for  them,  and  as  to  which  it  is  impossible  to  say 
that  as  to  them    only  one  answer    Could    properly    be     lower  irf 
given.    I  cannot  believe  that   the  legislature  ever  in-     wttrttodi*- 
tended  to  vest  any  such  power  in  the  court,  whose  ac-     iggard  flad- 
tion  should  be  confined  strictly  to  those  cases  in  which     iDgsofJaiy. 
not  only  no  additional  facts  remain  to  be  proved,  but 
in  which  upon  the  facts  proved  no  jury  would   be  justified   in 
finding  a  verdict  forthe  plaintiff. 

See  remarks  of  Lord  Justice  Thesiger  in  Yorkshire  Banking 
Co.  V.  Bealson,  S  C.  P.  D.  127. 

That  that  is  also  the  general  view  is  borne  out  by  remarks  of 
Mr.  Justice  STEPHEN  in  Watkins  v.  Rymill  to  which  I  have  just 
referred.  He  says  ;  "  Suppose  that  the  case  were  sent  for  a  new 
trial,  and  that  the  jury  on  the  undisputed  facts  were  to  find  that 
the  defendant  had  not  taken  reasonable  means  to  give  notice  of 
the  conditions  to  the  plaintiff,  would  it  not  be  our  duty  to  set 
that  verdict  aside  as  being  a  verdict  which  upon  the  evidence  no- 
intelligent  men  could  justly  return  ?  We  think  it  would,  and  that 
being  so,  it  seems  to  follow  that  the  question  is  one  of  law  and 
not  of  fact.  It  is,  in  one  sense,  a  question  of  fact,  but  it  is  a 
jquestion  of  fact  to  which,  by  law,  one  answer  only  can  be  given, 
and  this  is  the  same  thing  as  a  question  of  law."  But  we  must 
bear  in  mind  that  he  was  there  dealing  with  a  case  in  which  there 
■  could  be  no  liability  apart  from  the  contract  created  by  the 
receipt. 

In  a  case  like  the  prpsent,  where  a  party  is  entitled  to  be  car- 
ried  on    payment  of    the  fare  demanded,  the  onus  is  entirely 
shifted  ;  she  is  told  for  a  single  fare  we  charge  so  much, 
for  a  return  so  much,  nothing  being  said  about  the    Sune- 
conditions   except   that   the   ticket  is  only  good    for    Fanetiou 
forty  days,  and  they  bargain  about  nothing  else.     The     of  jnr;. 
company  assumes,  as  I  have  shown,  in  such  a  case  the 
responsibility  of   cutting  down  their  common   law  liability  by 
agreement,  and  that  is  for  the  jury.     If  they  fail  in  satisfying  a 
jury  of  that  contract  they  fail  altogether.     The  defendants  have 
not  established  that  the  condition  was  brought  to  the  knowledge 
of  the  plaintiff,  and  no  authority  can  be  found  for  the  court  in 
such  a  case  assuming  the  functions  of  the   jury  and  entering  a 
judgment ;  on  the  contrary,  it  is  only  in  cases  where  the  judge  at 
the  trial  for  want  of  evidence  could  have  granted  a  nonsuit  or 
directed  a  verdict  for  one  side  or  the  other  that  the  court  can  ex- 
ercise a  similar  power.     That  this  is  the  proper  construction  to 
be  placed  on   rule  321   is  also  borne  out   by  the   judgment  in 
37  A.  &E.  R.  R.Cas.— 15 
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Milissich  v.  Lloyds.     MeLLISH,  L.  J.,  there  says  (36  L.  T.  N.  S. 
423): 

"1  think  this  report  may  be  fair  or  it  may  be  unfair,  but  then  is 
it  a  question  of  fact  or  law  whether  the  report  is  fair  or  unfair? 
I  think  that  it  is  a  question  of  fact,  and  should  be  left  to  a  jury  to 
determine.  Then  the  argument  is,  that  the  evidence  is  all  one 
way,  and  that  it  is  useless  sending  the  case  down  for  a  new  trial, 
because  no  jury  could  reasonably  find  the  other  way.  In  my 
opinion  the  court  must  be  very  cautious  not  to  take  upon  itself 
the  functions  of  a  jury.  Notwithstanding  the  great  powers  given 
by  the  Judicature  Acts  it  is  still,  of  course,  the  province  of  the  jury 
to  determine  between  the  credibility  of  witnesses  on  either  side. 
Here,  however,  the  question  is  more  than  what  is  the  inference  to 
be  drawn  from  the  facts  proved  in  evidence.  " 

Bret,  J.  A.,  in  the  same  case  says : 

"It  is  a  recognized  rule  that  where  there  is  some  evidence,  judges 
will  not  interfere  with  the  verdict,  but  where  there  is  no  evidence 
they  will.  If  the  matter  is  so  conclusive  that  no  reasonable  man 
could  find  otherwise  than  in  one  way,  then  the  court,  as  a  matter  of 
law,  should  direct  the  jury  to  find  in  that  way,  but  the  moment  a 
reasonable  man  might  say  that  the  jury  might  have  found  in 
favor  of  the  piaintiff,  then  the  question  is  for  the  jury.  In  this 
case  1  may  have  a  strong  opinion  to  which  side  the  balance  of  the 
evidence  inclines,  but  I  cannot  say  that  a  reasonable  man  might 
not  think  otherwise." 

In  Stewart  v.  Rounds  a  county  court  case  (7  A.  R.  517),  de- 
cided by  the  common  pleas  division  sitting  for  this  court,  it  was 
held  that  there  was  no  evidence  to  support  the  defence,  and  there- 
fore that  the  court  could  do  as  the  judge  at  the  trial  might  have 
done,  namely,  direct  a  verdict  for  the  plaintiff,  but  I  fully  agree 
in  the  remarks  of  Sir  Adam  Wilson  in  that  case,  the  power  is  one 
to  be  most  sparingly  and  cautiously  exercised,  and  will  not  be 
exercised  where  there  is  evidence  to  go  to  the  jury. 

The  remarks  of  BOWEN,  L.  J.,  in  Toulmin  7',  Millar,  12  App. 
Cas.  746,  are  to  the  same  effect,  and  confine  the  right  to  interfere 
to  cases  in  which  the  court  is  satisfied  that  no  jury  could  properly 
come  to  a  different  conclusion.  It  should  be  borne  also  in  mind 
that  the  English  rule,  of  which  our  rule  321  is  a  copy,  has  been 
amended,  and  the  additional  power  given  to  the  court  to  "draw 
all  inferences  of  fact  "  not  inconsistent  with    the  findings  of  the 


It  a 


t  appears  to  me,  therefore,  to  be  clear  that  the  most  the  de- 
fendantscould  be  entitled  to  would  be  to  a  new  trial,  and  this  could 
only  be  on  the  ground  of  misdirection  on  the  part  of  the  learned 
judge,  in  omitting  to  ask  the  jury  whether  the  company  did  what 
was  reasonably  sufficient  to  give  the  plaintiff  notice  of  the  con- 


DigiLizedbyGoOglc 


DAGOAGE — l-OXDITION  LIMITING   LIABILITY.  227 

dition.     The  divisional  court  might  have  sent  the  tase  back-  for 

a  new  trial  to  have  that   question   disposed   of,  but  not   having 

done  so   1   do  not  think  wc  are   called  upon  in  this 

court  even  to  give  that  measure  of  rehcf,  the  more  so     DefmduU 

as  I  think  it  would  be  impossible   to   say  that  a  jury    onlr  antitLid 

would  not  be  fully  justified  in  answering  such  a  ques-    tonewtrikl. 

tion  in  the  negative;  and  1  will  go  further,  and  say,  that 

if  I  was  disposing  of  this  case  as  a  juror,  I  should  hold  that  under 

the  circumstances  the  company  had  not  done  what  was  reasonably 

sufficient. 

It  is  a  very  hard  case  upon  the  defendants,  and  the  legislature 
might  well  interfere  so  as  to  confine  the  recovery  in  such  cases  to 
a  specified  sum,  unless  upon  payment  of  an  increased  rate  of  fare 
to  cover  the  additional  risk. 

The  question  is  important  not  only  as  to  the  amount  involved, 
but  in  reference  to  the  proper  construction  of  rule  321. 

For  these  reasons  I  think  that  the  appeal  should  be  allowed, 
and  the  verdict  of  the  jury  and  the  judgment  thereon  restored. 

Appeal  allowed  with  costs. 

Burton.  J.  A.,  dissenting. 

B«K«««— LimltiHB  Uatillltr  for— See  Mauritz  v.  New  York,  L.  E.  &  W.  R. 
Co..  and  note  31  Am.  &  Eng.  R.  R.  Cas.  286,  39!;  Kansas  Citv  etc.  R.  Co.  l-. 
Rudebaugh,  34  lb.  119'  Baltimore;  &  O.  R.  Co.  v.  Campbell,  3  lb.  246. 


Norfolk  &  Western  R.  Co. 


{  Virginia  Sufreme  Court  of  Appeal',  Auffasl  9,  1888.) 

Pk«MiiB« — Tnuiaportatlon  of  Baggaca — Certliieate  *»  to  Oontonta. — A  railroad 

<ompanv  may  reasonablj  require  a  peddler  who  has  been  in  the, habit  of  trans- 
porting his  wares  as  baggage,  to  sign  u  cvrtiticale  stating  that  his  trunk  contains 
nothing  but  his  wearing;  ap))arel. 

Bam* — Vezatloni  LlUKatlon, — Whether  a  railroad  companj'  inav  or  maj-  not 
reasonably  require  a  peddler  who  has  been  In  the  habit  of  transporting  his  wares 
as  baggage  to  »>ga  an  affidavit  as  to  the  contents  of  his  trunk,  the  court  will  not 
entertain  an  action  at  his  instance  when  it  appears  that  he  had  taken  the  trunk 
with  nothinc  in  it  except  wearing  apparel  and  insisted  that  It  should  be  checked 
for  the  patent  purpose  of  having  the  agent  refuse  lo  check  it  unless  he  should 
sign  an  affidavit  as  to  its  contents,  and  of  making  such  refusal  the  foundation  for 
an  action  against  the  companv. 

Error  to  Circuit  Court,  Wythe  County. 

Trespass  on  the  case  to  recover  damages  for  an  alleged  wrong- 
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■  ful  refusal  of  the  defendant  company  to  transport   certain, per 
sonal  baggage  belonging  to  the  plaintiff.     The  defendant  brings 
error  to  review  a  judgment  for  the  plaintifT. 
W.  H.  Baling  for  plaintiff  in  error. 
Walker  &  Crockett  for  defendant  in  error. 

HiNTON,  J. — This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  Wythe  county,  rendered  at  the  March  term,   i886,.of 

said  court.  The  action  was  trespass  on  the  case  to 
OtMtuud.     recover  damages  for  the  alleged  wrongful  refusal  of 

the  defendant  company  to  check  the  plaintiff's  trunk 
from  Wytheville  to  the  town  of  Marion,  after  it  had  sold  him  a  ticket 
as  a  passenger  over  its  road  from  the  former  to  the  latter  station. 
A  verdict  was  returned  for  the  plaintiff  for  £500.  In  the  progress 
of  the  trial  the  defendant  twice  excepted. 

The  first  exception  is  to  the  action  of  the  court  in  refusing  to 
give  an  instruction  as  asked  by  the  defendant,  and  in  giving  the 

same  instruction  with  a  modification  ;  and  in  also 
OartiflMMof  giving  an  instruction  asked  by  the  plaintiff.  As  to 
oantaDU  of  the  first  of  these  instructions  complained  of,  it  is 
iNiggftg*-  only  necessary  to  say  that  it  correctly  propounds  the 
Sight  to  law  applicable  to  the  facts  of  this  case  as  viewed  from 
laqaire.  the  standpoint  of  the  defendant.     That  instruction  is 

in  these  words: 
"The  court  instructs  the  jury  that  the  defendant  company  has 
a  right  to  enquire  of  any  passenger,  who  offers  a  trunk  to  be  trans- 
ported over  its  road,  whether  such  trunk  contains  his  personal 
baggage ;  and  when  such  a  passenger  has  been  in  the  habit  of 
taking  with  him,  in  his  trunks,  and  having  carried  in  this  way, 
articles  of  merchandise,  contrary  to  the  uses  and  regulation  of  the 
defendant  company,  the  carrier  has  a  right  to  require  him  to 
furnish  satisfactory  proof  of  what  his  trunks  contain,  and  upon 
his  refusing  or  declining  to  furnish  such  proof,  the  carrier  [in  this 
case  the  defendant]  is  warranted  in  refusing  to  receive  and  check 
such  trunks  as  baggage,  and  will  not  be  liable  in  damages  to  such 
passenger  [in  this  case  to  the  plaintiff]  for  such  refusal." 

As  to  the  second  instruction  complained  of,  which  it  can  serve 
no  good  purpose  for  us  to  set  out  at  large,  it  is   not   only  ob- 

scurely  expressed,  but  misleading  in  this,  that  it  leaves 
BtgulktiaiL  the  matter  in  doubt  whether  the  occasion  alluded 
raqniiing  to  therein  as  the  time  when  "the  plaintiff  had  not  en- 
•SdATlt-  deavored  to  deceive  the  defendant  company  by  having 
Tsutimu  his  merchandise  carried  as  baggage  contrary  to  the  rules 
UtlgkUaB.       and  regulations  of  the    company"  was    the  occasion 

mentioned  in  the  plaintiff's  declaration,  or  some  other 
and  former  occasion.  It  was  therefore  error  on  the  part  of  the 
court  not  to  have  refused  it  altogether,  or,  if  it  desired  to  give  it. 
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not  to  have  so  amended  it  as  to  make  it  appear  that  the  occasion 
alluded  to  in  the  Instruction  was  some  other  occasion  than  that 
stated  in  the  declaration  as  the  time  when  the  defendant  com- 
pany had  refused  to  checlt  the  plaintiff's  trunl<.  Railroad  Co,  v. 
Polly,  14  Grat.  447  ;  Rosenbaums  v.  Weeden,  18  Grat.  785  ;  Bos- 
well's  Case,  20  Grat.  860.  The  regulation  requiring  an  affidavit, 
whether  reasonable  or  not,  a  point  which  we  purposely  decline 
now  to  decide,  was  necessitated  in  large  measure  by  the  habitual 
conduct  of  this  plaintiff  in  evading  its  regulations,  by  carrying 
merchandise  as  baggage,  and  the  qviL-stion,  therefore,  which  ought 
to  have  been  put  to  the  jury  was,  not  whether  they  believed  from 
the  evidence  that  the  plaintiff  was  attempting  to  evade  the  com- 
pany's regulation  in  regard  to  the  carrying  of  merchandise  at  the 
date  specified  in  the  declaration,  but  whether  they  believed  from 
the  evidence  that  he  had  been  guilty  of  such  acts  of  evasion  on 
some  former  occasion  or  occasions;  for  it  was  only  in  the  event 
that  he  had  been  guilty  of  these  offences,  on  previous  days  and 
times,  that  the  regulation  required  that  he  should  make  affidavit 
that  the  trunks  only  contained  his  wearing  apparel.  But  this  is 
not  the  only  error  in  this  case,  for  the  court  also  erred  in  refusing 
to  set  aside  the  verdict  and  award  the  defendant  a  new  trial ;  and 
this  constitutes  the  defendant's  second  ground  of  exception, 
For,  as  the  record  plainly  shows,  this  is  but  one  of  a  series  of  sys- 
tematic efforts  on  the  part  of  this  plaintiff  to  mulct  this  company 
in  damages  for  its  refusal  to  allow  him  to  carry  merchandise  to 
be  sold  at  auction  under  the  head  of  wearing  apparel.  One  of 
these  cases  we  had  occasion  to  consider  at  the  last  term  of  this 
court.  Norfolk  &  W.  R.  Co.  v.  Irvine,  5  S.  E.  Rep.  533.  In  that 
case  this  court,  speaking  through  Judge  Lacy,  held,  that  one 
who  was  in  the  habit  of  transporting  his  peddler's  wares  as  baggage, 
who  refused  to  state  that  his  trunk  offered  for  transportation  con- 
tained nothing  but  wearing  apparel,  has  no  cause  of  action  for 
damages  for  refusal  to  carry  such  trunk.  And'  it  ( the  court)  held 
further  that  a  regulation  requiring  any  such  auctioneer  or  peddler 
to  sign  a  certificate  stating  that  his  trunk  contained  nothing  but 
his  wearing  apparel  was  a  reasonable  regulation.  It  is  sought  to 
distinguish  this  case  from  that,  and,  indeed,  in  the  mere  mode  by 
which  the  plaintiff  seeks  to  entrap  the  defendant  into  furnishing 
him  an  excuse  for  bringing  an  action  for  damages,  there  is  a 
difference  between  the  cases  ;  but  it  is  a  difference  neither  to  the 
credit  nor  advantage  of  the  plaintiff.  In  the  former  case  his  ob- 
ject was  to  compel  the  defendant  company  to  carry  his  merchan- 
disc  as  mere  baggage  on  the  passenger  instead  of  the  freight 
train,  and,  failing  in  that,  to  mulct  it  in  damages.  In  this  present 
case  he  has  adopted  another  device  for  making  money  out  of  this 
company.  Having  first  shown  the  company  that  his  habit  was  to 
impose  upon  them,  and  to  set  at  defiance  their  reasonable  regula- 
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tion  in  regard  to  the  train  by  which  merchandise  freight  should 
be  carried,  he  then  brings  this  same  trunk,  with  nothing  in  it,  so 
far  as  the  evidence  shows,  but  some  old  articles  of  dirty  wearing 
apparel,  and  insists  that  it  shall  be  checked,  for  the  patent  pur- 
pose of  having  the  agent  refuse  to  check  it  unless  he  shall  sign  an 
affidavit  as  to  its  contents,  which  he  has  already  determined  not  to 
sign,  and  then  to  make  such  refusal  the  foundation  for  an  action 
against  the  company.  The  point  of  difference,  however,  relied 
upon  by  the  council  for  the  plaintiff,  as  distinguishing  this  case 
from  the  one  heretofore  decided  by  this  court,  is  not  that  to 
which  I  have  just  averted,  but  is  that  in  this  case  an  affidavit,  and 
not  a  certificate  as  to  the  contents  of  the  trunk,  was  required  of 
the  plaintiff,  and  that  such  a  regulation  is  unreasonable.  In 
answer  to  this  objection  it  is  sufficient  to  say  that,  whether  such  a 
regulation  is  reasonable  or  not, — a  question  which  we  decline  to 
decide  in  this  case,  the  plaintiff  is  not  in  a  position  to  take  advan- 
tage of  that  circumstance,  for,  as  the  evidence  produced  by  him- 
self abundantly  proves,  he  was  engaged  in  an  unjust  and  iniqui- 
tous effort  to  make  money  out  of  this  company  by  unlawful 
means;  and  in  such  an  effort  he  can  never  receive  the  aid  of  a 
court  of  justice.  As  the  record  shows  he  had  at  this  very  time 
no  less  than  four  suits  against  this  company,  of  a  character  similar 
to  one  or  the  other  of  the  cases  mentioned  herein,  and  his  state- 
ment that  he  was  on  his  way  to  Marion,  to  bring  away  goods  that 
he  had  there,  is  utterly  disproved  by  the  circumstance  that,  ac- 
cording to  his  own  testimony,  up  to  trial  of  this  case,  he  had  never 
gone  to  Marion,  or  brought  any  goods  away  from  there  ;  nor  has 
he  ever  shown  that  he  had  any  goods  there.  He  thus  stands 
convicted  of  a  glaring  attempt  to  make  money  out  of  this  com- 
pany by  anything  but  lawful  means,  and,  as  we  have  said  before, 
in  such  an  attempt  he  can  never  receive  either  the  countenance 
or  aid  af  any  court  of  justice. 

It  follows  that  the  judgment  of  the  circuit  court  is  erroneous, 
and  must  be  reversed, '  and  the  suit  of  the  plaintiff  must  be 
dismissed. 

IbOlClona  lIotlVB  of  PUlntUI. — Where  a  railroad  companj  had  set  aside  a  car 
for  the  use  of  white  people  onlv,  and  a  colored  woman  refused  to  travel  in  a  car 
similar  in  all  respecln,  which  was  intended  for  the  use  of  every  one  without 
regard  to  race  or  color,  it  was  ir/rf,  that  as  the  plaintiff's  purpose  in  attempting 
to  enter  the  special  car.  was  to  harass  the  defendant  with  a  view  to  bringing  the 
action,  the  court  would  not  entertain  a  suit  at  her  instance.  Chesapeake,  O.  & 
S.  R.  R.  Co.  r.  Wells,  31   Am.  &  Eng,  R.  R.  Cas.  111, 

An  action  was  brought  by  a  plaintiff  as  a  creditor  and  slockholder  of  a 
railroad  company  for  the  purpose  of  compelling  tlie  officers  of  the  company  to 
account  for  official  conduct  in  the  management  and  disposition  of  its  funds  and 
property.  The  defendants  pleaded  that  the  suit  was  not  brought  in  good  faith 
for  the  purpose  avowed  by  the  complaint,  but  was  an  attempt  to  abuse  the  pro- 
cess of  the  court  for  purposes  of  retaliation  and  revenge,  and  that  the  plaintiff 
had  become  holder  of  the  atock  and  bonds  with  a  full  knowledge  of  the  acts  of 
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which  ne  complained,  and  for  the  purpose  of  bringing  an  aclion.  It  was  ield, 
that  as  the  plaintiff  was  in  fact  the  owner  of  bonds  and  stock  of  the  company, 
he  was  perBonally  interested  in  obtaining  the  relief  sought  by  him,  and  that, 
having  a  right  of  action,  the  intent  with  which  he  purchased  the  stock  and 
bonds  did  not  alTect  that  right,  his  bad  faith  not  Ijeing  such  as  the  courts 
relieved  against.     Ramsey  v.  Gould,  57  Barb.  (N.  Y.)  39S. 


Pittsburgh,  Cincinnati  and  St.  Louis  R.  Co. 


{Pennsylvania  Smfreme  Court,  yanuary  7,  1889.) 

paaMnser — Trtuufsr  of  Banner — Bauonable  Rafnlittloni. — A  regulation  by  a 
railway  company  which  has  five  passenger  stations  within  the  corporate  limits 
of  a  cily,  to  sell  tickets  only  to  the  station  which  forms  the  terminus  of  the 
road,  and  only  to  check  baggage  to  that  station,  though  the  other  stations  are 
regular  stopping  places  for  passenger  trains,  is  unreasonable  and  void  as  matter 
of  law,  even  though  it  be  made  for  the  purpose  of  preventing  the  transfer  of 
passengers  and  baggage  to  a  rival  road. 

Sam* — FtmltlT*  Damacti, — Where  a  railroad  company  declines  to  sell  a  ticket 
to  a  regular  stopping  place  and  to  deliver  the  passenger's  baggage  there,  the 
jury  may  award  exemplary  damages  if  the  company  acts  wilfully,  maliciously  or 
so  negligently  as  to  indicate  a  wanton  disregard  of  the  rights  of  others. 

Error  to  Court  of  Common  Pleas,  Washington  County. 

Action  on  the  case  of  James  A.  Lyon  against  the  Pittsburgh, 
Cincinnati  &  St.  Louis  R.  Co.  to  recover  damages  for  wrongfully 
refusing  to  dehver  plaintiff's  baggage  to  him  at  a  regular  passen- 
ger station  upon  the  defendant's  road.  The  defendant  brings 
error  to  review  a  judgment  for  the  plaintiff. 

A.  M.  Todd  for  plaintiff  in  error. 

A.  IV.  &  M.  C.  AchcsoH  for  defendant  in  error. 

SterRETT,  J, — One  of  the  questions  presented   for  our  con- 
sideration is  whether  the  regulation  of  the  railway  company  in 
conformity  to  which  its  agents  refused  to  sell  plain- 
tiff below   a   ticket  to   Birmingham    station,  and   to       Faoti. 
check  or  deliver  his  baggage   there,  is  unreasonable, 
and  therefore  unlawful.     The  facts  upon  which  that  and  subordi- 
nate  questions    depend  are   undisputed.     It  appears    from   the 
evidence  that  the  company  has  five  passenger  stations  within  the 
corporate    limits    of    Pittsburgh,    viz.,   Temperancevillc,    Point 
Bridge,   Birmingham,    Fourth   Avenue,  and    Union   Depot,   the 
eastern  terminus  of  the  road.     Birmingham  station,  about  a  mile 
south  of  the  latter,  and  diagonally  across  the  street  from  the 
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eastern  or  terminal  station  of  the  Pittsburgh  &  Lake  Erie  Rail- 
road, is  a  regular  stopping  place  for  passenger  trains,  and  admit- 
tedly the  most  convenient  point  for  transfer  of  passengers  and 
baggage  coming  into  the  city  on  plaintiff  in  error's  road,  and 
proceeding  westward  by  the  Pittsburgh  &  Lake  Erie  road.  In 
March  last,  the  time  between  the  arrival  of  morning  train  on  the 
former  and  departure  of  train  on  the  latter  road  was  about  twenty- 
five  minutes — amply  sufficient  to  make  transfer  from  one  road  to 
the  other  at  Birmingham  station.  At  the  time  above  mentioned, 
plaintifT  below  bought  from  the  Pittsburgh  &  Lake  Erie  Com- 
pany's agent  at  Washington,  Pa.,  a  ticket  for  passage  from 
Pittsburgh  to  New  Orleans.  He  then  applied  to  plaintiff  in 
error's  agent  fon  a  ticket  from  Washington  to  Birmingham  sta- 
tion, intending  to  proceed  thence  on  his  journey  without  any 
delay  at  Pittsburgh;  but,  being  informed  that  it  would  be  neces- 
sary for  him  to  buy  a  ticket  to  Union  Depot  station,  he  was 
obliged  to  accept  that  or  nothing.  He  then  requested  that  his 
baggage  be  checked  to  Birmingham  station,  or  so  marked  that  it 
would  be  delivered  to  him  there.  That  was  also  refused,  and  he 
then  notified  the  baggage  master  that  on  arrival  of  train  at  that 
station  he  would  demand,  and  expect  to  receive,  his  baggage. 
The  demand  was  accordingly  made,  but  it  was  unheeded,  and  the 
trunk  was  carried  to  the  Union  depot.  The  alternative  was  thus 
presented  of  either  waiting  in  Pittsburgh  until  he  could  obtain 
his  baggage,  or  proceeding  on  his  journey  without  it.  He  chose 
the  latter,  stopped  off  at  Cincinnati,  and  there  awaited  the  arrival 
of  his  baggage,  which,  by  his  direction,  was  obtained  and  for- 
warded after  him.  The  reasonable  requests  of  plaintiff  below 
were  refused  by  the  company's  agents  in  obedience  to  previous 
orders  from  their  official  superiors,  and  not  for  the  purpose  of 
intentionally  subjecting  him  to  the  inconvenience  and  annoyance 
that  necessarily  resulted,  and  which  the  officer  giving  the  order 
must  have  known  would  result  therefrom.  The  orders  that  were 
given  were  not  disowned  by  the  company.  On  the  contrary,  it 
undertook  to  justify  them  as  a  valid  and  proper  exercise  of  its 
power  to  make  and  enforce  reasonable  rules  and  regulatioi\s  for 
the  transaction  of  its  business. 

In  view  of  the  undisputed  evidence  of  what  occurred,  the  in- 
convenience, annoyance  and   delay  to  which  plaintiff  below  was 

arbitrarily  and  unnecessarily  subjected,  the  learned 
B«gxa&tloii  u  president  of  the  common  pleas  instructed  the  jury 
to  boTOBgg  that  the  regulation   in  question  was  unreasonable 

nnreawniable.       and    invalid.      After   reciting    the    facts,   he    said, 

among  other  things:  "The  question  arises  whether 
or  not  selhng  tickets  to  a  certain  point,  or  to  the  city  of  Pitts- 
burgh, and  allowing  parties  to  get  ofT  at  any  of  these  stations 
under  a  ticket  which  would  take  them  to  the  Union  Depot  sta- 
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tion,  they  have  a  right  to  lay  down  a  rule  by  which,  although  the 
party  might  get  off  himself,  he  would  be  compelled  to  go  to  the 
Union  station  for  his  ba^age.  I  say  such  a  rule  is  unreasonable, 
and  one  the  company  had  no  right  to  make,  and  therefore  the 
existence  of  a  rule  of  that  kind,  with  reference  to  passengers,  was 
a  violation  of  their  duty.  While  the  inferior  officers  of  the 
road  may  be  justifiable  in  obeying  the  rule,  yet  it  is  such  a  riile 
that  the  company  had  no  right  to  make,  and  they  become  re- 
sponsible in  damages  if  they  undertake  to  enforce  it  as  against 
passengers.  I  put  it  upon  the  broadest  ground.  But  there  is  a 
narrower  ground  on  which  it  might  be  put.  It  seems  they  did 
allow  parties,  not  only  to  get  off  themselves— because  that  is 
unquestioned — but  they  did  allow  certain  parties — commercial 
travellers — parties  holding  looo-mile  tickets,  and  on  some  other 
occasions  other  parties^ — to  get  off,  and  take  their  baggage  off  at 
that  point.  But  it  is  immaterial  whether  or  not  the  party  is 
going  by  the  Lake  Erie  road  or  going  to  Birmingham,  or  wher- 
ever he  may  go ;  it  is  a  question  of  right,  so  far  as  the  citizen  is 
"concerned,"  etc.  It  is  contended  that  the  above-quoted  instruc- 
tions, and  others  of  like  import,  were  erroneous,  in  that  they  en- 
tirely withdrew  from  the  consideration  of  the  jury  the  reason- 
ableness or  unreasonableness  of  the  regulation  under  considera- 
tion, and  disposed  of  it  as  a  question  of  law.  While  this  position 
is  not  without  the  sanction  of  respectable  authority,  the  better 
opinion  appears  to  be  that  the  question  is  generally  a  mixed  one 
of  law  and  fact.  So  far  as  the  reasonableness  of  a 
given  rule  depends  upon  the  existence  of  .particular  BsBwiublBDan 
facts  and  circumstances,  it  is  necessarily  a  question  of  refulation- 
for  the  jury,  under  proper  instructions  from  the  Prorinoa  of 
court ;  but,  if  the  facts  are  undisputed,  the  question  wrart  umI 
is  a  proper  one  for  the  court.  Old  Colony  R.  Co.  jury. 
V.  Tripp,  33  Am,  &  Eng.  R.  R.  Cas.  488.  496,  notes, 
and  authorities  there  cited.  As  was  .said  in  Vedder  v.  Fellows, 
20  N.  Y.  136,  131;  "There  are  strong  reasons  why  the  reason- 
ableness of  railroad  regulations  should  be  submitted  to  the  court 
as  a  question  of  law,  rather  than  to  the  jury  as  one  of  fact. 
Ordinarily,  jurors  are  not  aware,  nor  can  they  readily  be  made 
aware,  of  all  the  reasons  calling  for  the  rule.  .  .  .  What  one 
jury  might  deem  an  inconvenient  rule  another  might  approve  as 
judicious  ^d  proper.  There  would  be  no  uniformity."  The 
facts  of  the  case  at  bar  being  indisputable,  it  was  clearly  the  pro- 
vince of  the  court  to  say,  as  matter  of  law,  whether  the  regula- 
tion in  question  was  rea.sonable  or  not;  and  it  was  rightly  held 
to  be  unreasonable  and  invalid.  It  was  of  such  an  arbitrary  and 
vexatious  character  that  no  tribunal,  court,  or  jury  could  well 
declare  it  otherwise. 

Another  question  is  whether  the  case,  as  presented  by  the  evi- 
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dence,  is  one  in  which   the  jury  should  have  been  restricted  to 

actual  or  merely  compensatory  damages.  We  think 
ExemplMT  not.  In  actions  in  contract — except  promises  to 
dftnugM.         marry — the    amount    recoverable   is    limited    to  the 

actual  damages  caused  by  the  breach ;  the  measure 
being  the  same  whether  the  defendant  fails  to  comply  with  his 
contract  through  inability,  or  wilfully  refuses  to  perform  it.  But 
in  torts  the  rule  is  different ;  the  motive  of  the  defendant  be- 
comes  material.  In  those  that  are  committed  through  mistake, 
ignorance,  or  mere  negligence,  the  ordinary  rule  is  mere  compen- 
sation ;  but  in  such  as  are  committed  wilfully,  maliciously,  or  so 
negligently  as  to  indicate  a  wanton  disregard  of  the  rights  of 
others,  the  jury  are  not  restricted  to  compensation  merely.  They 
may,  if  the  evidence  justifies  it,  give  vindictive  or  exemplar^' 
damages,  such  as  will  not  only  compensate  the  injured  party,  but 
at  the  same  time  tend  to  prevent  a  repetition  of  the  wrong, 
either  by  the  defendant  or  others. 

It  is  claimed  that  the  regulation  complained  of  was  obstructive 
in  its  purpose,  intended  to  prevent  the  transfer  of  passengers  and 

their  baggage  from  plaintiff  in  error's  road  to  a  rival 
IMMidut'i  railroad.  The  fact  may  be  so,  but  it  is  unnecessary, 
daty  to  in  this  case,  to  enquire   whether  it  is  or  not       It  is 

tnTalUng       enough    to    know  that    the    travelling    public    have 
pnblla.  some   rights,  one   of  which   is  the  transportation   of 

themselves  and  baggage  over  any  of  the  railroads  of 
the  commonwealth ;  and  that  includes  the  right  to  stop  and 
receive  their  baggage  at  any  regular  station  or  stopping-place  for 
the  train  on  which  they  may  be  travelling.  Any  regulation  that 
deprives  them  of  that  right  is  necessarily  arbitrary,  unreasonable 
and  illegal.  The  fact  must  not  be  ignored  that  corporations  are 
artificial  persons,  created  for  specific  purposes,  and  invested  with 
such,  and  only  such,  powers  as  are  conferred  by  law.  While 
natural  persons  may  do  with  themselves  and  their  property  what- 
ever is  not  forbidden,  artificial  persons  cannot  rightfully  do  any- 
thing that  is  not  expressly  or  by  necessar)'  implication  permitted 
by  the  law  of  their  being.  Plaintiff  in  error  was  incorporated  as 
a  common  carrier  of  freight  and  passengers.  As  such  it  owes  a 
duty  to  the  travelling  public  which  it  cannot  arbitrarily  and  wil- 
fully ignore.  It  is  unnecessary- to  further  consider  either  of  the 
specifications  of  error.  The  case  was  correctly  tried,  and  plaintiff 
in  error  has  no  just  reason  to  complain  of  the  result. 
Judgment  affirmed. 
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{Mickigan  Sufreme  Court,  February  15,  1889.) 

Bsnace — I>«ittiietloii  by  Fin — TareliaiiM.— Where  a  passeneer  on  board  « 
steamboat  checks  hia  baggage  through  to  his  destination  and,  having  taken 
advantage  of  his  stop  over,  the  baggagp  is  warehoused  subject  to  delivery  on 
call  and  presentation  of  check,  the  carrier  is  not  hable  for  Its  loss  by  fire  while 
In  the  warehou!ie. 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  Maty  Laffrey  against  Stephen  B.  Grummond  to 
recover  dan>ages  for  the  destruction  by  fire  of  plaintiff's  baggage. 
Defendant  brings  error  to  review  a  judgment  for  the  plaintiff. 

Edwin  F.  Cottely  for  appellant. 

Stewart  &■  Galloway  for  appellee. 

Campbell,  j, — Plaintiff  sued  defendant  as  owner  of  a  passen* 
ger  steamer  for  baggage  destroyed  by  fire  on  land  in  a 
warehouse.  The  facts,  as  practically  established,  vi^t^  Fmu. 
these:  Plaintiff  lives  in  Detroit,  but  was  on  July  2g, 
1887,  at  St.  Ignace,  in  Mackinac  county,  and  desired  to  return  to 
Detroit,  stopping  at  Alpena  by  the  way.  Defendant  owned  two 
boats,  the  Flora  and  the  Atlantic,  running  from  St.  Ignace  to  De- 
troit, and  continuously  across  Lake  Erie — the  Flora  to  Toledo, 
and  the  Atlantic  to  Cleveland,  Both  stopped  in  due  course  at 
Alpena  and  Detroit.  Plaintiff  took  passage  on  the  Flora,  She 
told  the  clerk  she  wanted  to  stop  at  Alpena  for  a  short  time  to  get 
an  abstract,  and  it  would  require  a  stay  of  half  an  hour.  She  was 
told  that  the  boat  would  stop  about  two  hours,  and  she  could 
take  her  ticket  straight  through  to  Detroit.  The  steamer  was  be- 
hind time,  and  she  was  advised  before  reaching  Alpena  to  take  a 
stop-over  check,  and  come  down  on  the  next  steamer,  as  she  could 
not  probably  wait  long  enough.  Plaintiff  did  so,  and,  after  finish- 
ing her  business,  found  the  boat  gone.  Before  landing  at  Alpena 
she  asked  the  porter  if  she  had  better  remove  her  baggage,  and 
he  told  her  if  it  was  put  off,  and  she  returned  in  time,  it  would 
have  to  be  put  on  again,  and,  if  she  did  not  return,  it  would  be 
all  right,  and  would  be  taken  care  of.  Her  baggage  had  been 
checked  through  to  Detroit.  On  reaching  Detroit  the  baggage 
was  put  in  Ashley  &  Mitchell's  warehouse,  they  being  defendant's 
Detroit  agents,  and  was  burned  without  fault  that  night.     The 
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Atlantic  arrived,  in  due  course,  four  days  later.  The  court  below 
ruled  that  defendant  was  liable  for  the  baggage  absolutely,  and 
not  exempted  by  the  fire. 

There  is  some  variance  in  the  authorities  concerning  the  circum- 
stances which  terminate  a  passenger  carrier's  liability, 
Tanniiu-  and  they  are  not  entirely  harmonious  in  principle,  and 
ttan of o«r-  they  are  not  uniform  on  different  lines  of  carriage, 
rier'ilit-  The  doctrine  which  holds  passenger  carriers  liable  for 
biiltj  tor  baggage  has  not  always  existed,  and  has  grown  up  out 
baggaga.  of  changes  in  methods  of  carriage.  It  has  always  dif- 
fered somewhat,  in  regard  to  conditions  of  delivery, 
from  the  liability  attaching  to  handling  freight ;  and,  while  it  is 
very  generally  and  properly  spoken  of  as  a  duty  arising  from  the 
relation  of  common  carriage,  it  is  also  treated  by  various  writers 
as  in  many . respects  analogous  to  the  duties  of  innkeepers.  It  is 
certainly  quite  similar  to  the  duty  of  innkeepers  in  the  case  of 
passenger  steamers  on  long  trips,  the  main  business  of  which  is 
boarding  and  lodging  passengers,  the  carriage  of  whose  baggage 
is  purely  incidental.  The  extent  of  a  carrier's  liability  concerning 
a  passenger's  baggage  was  discussed  by  an  equally  divided  court 
in  McKeei'.  Owen,  15  Mich,  115,  In  that  case  a  steamboat  owner 
was  sued  for  property  claimed  to  have  been  stolen  from  a  state- 
room while  the  passenger  was  asleep.  The  court  below  gave 
judgment  for  defendant.  The  opinion  of  two  judges  for  re- 
versal placed  the  liability  on  the  ground  that  the  defendant  was, 
as  to  the  loss  in  question,  in  the  position  of  an  innkeeper.  The 
opinion  in  favor  of  affirmance  held  he  was  not  an  innkeeper  in 
fact,  and  that  as  passenger  carrier  he  was  not  so  broadly  liable  as 
ait  innkeeper,  and  only  liable  for  articles  placed  in  his  custody. 
The  case,  therefore,  decided  nothing  beyond  the  fact  that  the  lia- 
bility for  baggage  is  not  larger  than  that  of  an  innkeeper,  although 
in  some  respects  analogous.  It  was  subsequently  held  by  this 
court  that  an  innkeeper  is  not  liable  for  loss  by  accidental  fire. 
Cutler  J'.  Bonney,  30  Mich.  259.  The  acts  of  congress  do  not 
hold  a  carrier  by  water  liable  for  such  a  fire.  Moore  v.  Transpor- 
tation Co,,  5  Mich.  368,  affirmed  by.  the  supreme  court  of  the 
United  States  in  24  How,  1.  In  order  to  hold  defendant  here,  it 
mu.st  be  held  that  his  liability  exceeds  that  of  an  innkeeper.  It 
must  also  be  held  that  a  liability  that  did  not  exist  while  the  bag- 
gage was  in  transit  on  board  the  steamer  was  created  when  the 
transit  ceased,  and  the  baggage  was  put  into  warehouse.  This 
seems  to  be  unreasonable. 

When  Mrs.  Laffrey  arranged  as  she  did  arrange  to  have  her 
baggage  forwarded,  she  had  a  right  to  expect  it  would  not  be 
neglected,  and  would  be  properly  cared  for;  but  she  was  also 
bound  to  expect  that  it  would  be  dealt  with  in  the  usual  way,  and 
would  be  left  in  Detroit,  and  not  kept  on  board  the  steamer,  which 
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had  a  further  destination.  She  held  the  check  for  it,  which  pre- 
vented delivery  to  any  one  else,  and  she  was  to  come  down  on 
another  boat  some  days  later.  The  baggage  would  necessarily  be 
landed  and  cared  for  in  a  warehouse,  which  in  this  instance  was 
not  the  warehouse  of  defendant,  but  was  owned  by  other  parties, 
who  acted  as  local  agents,  as  is  usual  for  steamboats.  The  bag- 
gage was  subject  to  delivery  on  call  and  presentation  of  the  check; 
but  plaintiff  expected  delay,  and  that  it  must  be  some  days,  at 
least,  before  it  would  be  called  for,  and  must  be  stored  meanwhile 
in  some  way.  The  reasonable  view  seems  to  us  to  be  that  the 
warehousing  at  the  termination  of  the  transit  was  within  the  con- 
templation of  both  parties;  and  it  also  seems  to  us  that  it  would 
be  irrational  to  create  a  constructive  relation  of  carriage,  after  the 
real  carriage  terminated,  which  should  involve  a  larger  responsi- 
bility than  the  actual  carriage,  and  to  hold  defendant  for  a  loss  by 
fire  in  a  warehouse  which  is  not  chargeable  to  a  warehouseman  as 
such,  and  would  not  have  been  chargeable  to  defendant  if  it  had 
happened  on  board.  We  can  get  no  particular  help  from  com- 
paring precedents,  but  we  think  there  is  no  rule  which  under  our 
own  decisions  should  create  an  exceptional  liability  against  de- 
fendant. 

The  judgment  should  be  reversed,  with  costs,  and  a  new  trial 
granted. 

The  other  justices  concurred. 


Bacsxa — Liability  for  Lou  of. — A  common  carrier  U  liable  aa  such  for  the 
ftersonal  baggage  of  a  passengtr  delivered  to  and  received  by  it  solely  for  trans- 
portation, and  not  for  storage,  although  for  the  convenience  of  the  carrier  the 
passenger  consents  to  some  delny  in  the  transportation.  So  held  in  a  case  in 
which  a  passenger  indicated  to  the  station  master  that  he  did  not  care  whether 
his  baggage  was  forwarded  on  the  next  train  or  not,  and  the  baggage  was 
destroyed  bv  the  burning  of  the  baggage  room  the  next  dav.  The  court  were 
of  the  opinion  that  the  liability  of  the  company  carrier  a'llached  at  the  time 
of  Ihe  delivery  of  the  baggage  to  the  defendant  companv.  Shaw  v.  Northern 
Pacific  R,  Co.  (Minn.J.  41  N.  W.  Rep.  548. 

tema— Cbeoka— Dapot  Companr.— Where  a  railroad  company's  trains  by  an 
arrangement  with  a  depot  company  regularly  enter  and  depart  from  Ihe  depot 
of  the  latter  and  it  Is  entrusted  wilh  the  business  of  handling  and  checking  the 
baggage  of  its  pnnsengers  and  furnishing  checks  therefor,  the  depot  company  is 
(he  agent  of  the  railroad  company  In  respect  to  such  business.  Ahlbeck  v.  St. 
Paul,  Minneapolis  St   Manitoba  R.  Co.  (Minn.),  40  N.  W.  Rep.  364. 

The  possession  of  a  baggage  check  by  a  railway  passenger  is  prima  facit 
evidence  thai  the  carrier  has  received  and  is  in  possession  of  his  personal 
baggage;  and  where  he  delivers  such  check  to  the  agent  of  a  connecting  rail- 
roaJ  company,  and  receives  its  check  in  exchange  therefor,  the  presumption  is, 
in  the  absence  of  proof  to  the  contrary,  (hat  the  baggage  is  received  In  due 
course  by  the  latter  company,  and  it  is  responsible  therefor.  Ahlbeck  v.  St.  Paul, 
Minneapolis  &  Manitoba  R.  Co.  (Minn.),  40  N.  W.  Rep.  364. 

Suite— Kaanre  of  Damagaa.— In  an  action  in  which  the  plaintiff  sued  to 
recover  the  value  of  a  suit  of  clothes  alleged  to  have  been  taken  from 
his  baggage,  the  testimony  showed  that  the  suit  in  question  cost  (45.  It  had 
been  worn  but  a  few  times,  and  one  witness,  who  was  a  dealer  In  clothing,  stated 
that  its  market  value  at  the  time  of  the  loss  was  $23.jo.     The  jury  returned  a 
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verdict  of  ^40,  and  it  wae  urged  that  the  verdict  wri  eiceasive  and  that  it  should 
not  have  been  for  (he  sum  In  excess  of  the  market  value.  The  court  keld  that 
the  measure  of  damages  was  the  value  of  the  gooda  to  the  owner, — not  anj 
fanciful  price  that  he  might  for  special  reasons  place  upon  them,  nor,  on  the 
other  hand,  the  amount  for  which  he  could  sell  them  to  others,  but  the  actual 
loss  of  any  money  he  would  sustain  by  being  deprived  of  articles  so  specialJy 
adapted  to  his  own  use, — and,  accordingly,  that  the  verdict  was  not 
Mcessivc.     Missouri   Pacific   R.  Co.  v.  Colquiil'fTex.),  9.  S.  \V.  Rep.  603. 

Mms — Sxtra  CompeniftUon  for  OrtiwelKlit—EtiUsT&nt.^The  mere  payment  of 
extra  compensation  on  account  of  the  overweight  of  baggage  does  not  convert 
such  baggage  into  freight,  and  where  merchandise  to  be  uFed  in  trade  is  packed 
In  a  trunk,  and  shipped  as  personal  baggage,  the  carrier  having  no  notice  of  the 
contents  of  such  trunk,  the  liability  of  the  latter  therefor  as  a  common  carrier,  does 
not  attach.  But  in  the  case  of  an  emigrant  who  carries  with  her  trunks  and  other 
ordinary  baggage,  and  also  turns  over  to  the  common  carrier  a  number  of  boxes  of 
goods  for  transportation,  and  pays  freight  for  their  weight  in  excess  of  her  baggage 
allowance,  and  the  general  character  of  the  shipment  is  known  10  such  carrier,  it 
would  be  unjust  to  conclusively  presume  the  entire  shipment  was  as  baggage, 
and  that  there  could,  in  case  of  loss,  be  no  recovery,  except  for  such  articles 
contained  in  the  boxes  as  would  properly  be  designated  as  ''necessary  baggage." 
Hamburg  American  Packet  Co.  I'.Gattman  (III.),  JO  N.  E.  Rep,  G63. 

Buna — OuTler'i  LUtolUty  for  low.— When  a  carrier's  liability  for  bag^ge 
ceases,  see  Hoeger  r.  Chicago,  M.  &  St.  P.  R.  R.  Co.  and  note,  zi  Am.  it  Eng. 
R.  R.  Cas,  308,  313;  Clark  v.  Eastern  R.  R.  Co.,  21  Am.  &.  Eng.  R.  R.  Cas. 
3*>7- 


Green  and  Barren  Rivers  Navigation  Co. 


Chesapeake,  Ohio  and  Southwestern  R.  Co. 

{Kenliicty   Cauil  of  Appeals,  December  11.  188S.) 

Bridge — H&Tlgaibl«  River — Power  of  8tUe. — When  a  navigable  river  is  entircljr 
within  the  boundaries  of  a  state,  the  state  legislature  may  authorize  the  building 
of  a  bridge  or  other  structure  which  tends  to  obstruct  the  navigation,  and  such 
power  is  only  limited  by  the  constitutional  provision  conferring  upon  Congress 
the  right  to  regulate  commerce  between  the  states,  when  Congress  has  declared 
that  such  obstructions  are  an  unlawful  exercise  of  the  power  of  the  state. 

Same — Line  of  Nftvigatlon — Leaae. — The  slate  of  Kentucky,  having  improved 
the  navigation  of  the  Green  &  Barren  Rivers  b^  means  of  locks  and  danns. 
Incorporated  a  navigation  company  and  leased  to  it  "the  Green  &  Barren  River 
line  of  navigation,  together  with  the  grounds,  houses,  etc.,  and  ail  the  franchises 
thereunto  belonging  or  appertaining.  The  lessee  was  required  to  keep  the  line 
of  navigation  in  repair  and  to  permit  water  craft  to  navigate  the  rivers  upon  the 
payment  of  tolls.  Held,  that  the  navigation  company  only  acquired  an  exclusive 
right  to  the  use  of  the  locks  and  dams  and  other  Improvements,  that  its  interest 
in  the  right  of  navigation  was  the  same  as  belonged  to  the  public  generallv,  and 
that  the  state  might  without  Impairing  anv  contract  entered  into  by  it, 
authorize  a  railroad  company  to  construct  a  bridge  across  the  rivei". 

Bame — OtMtmeUoD  or  HaTlgallon — Dannnin  Abiqoe  tnjnila. — The  repair  of 
the  bridge  having  become  necessar_\'.  the  railroad  company  gave  notice  to  the 
navigation  company   of   its   intention  ts  execute  the   necessary  repairs.     The 
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Tepalre  were  made  at  a  time  a(  vear  when  it  was  likely  to  interfere  witli  naviga- 
tion Che  least,  and  no  unreasonable  delay  took  place.  Ife/d.  that  the  railroad 
company  was  not  bound  to  adopt  an  unusual  and  enpensive  course  in  executing 
the  repairs  for  the  purpose  of  leaving  the  navigation  entirely  free,  and  that  any 
loss  sustained  by  the  navigation  company  from  the  interruption  was  daninuu 
absque  injuria. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Action  by  the  Green  &  Barren  Rivers  Navigation  Company 
against  the  Chesapeake,  Ohio  &  Southwestern  R.Cc.to  recover 
damages  for  an  alleged  unlawful  obstruction  of  the  navigation  of 
the  Green  River.  The  plaintiff  appeals  from  a  judgment  for 
the  defendant. 

Wright  &  AfcE/roy  and  A/tx.  P.  Humphrey  for  appellant. 

John  Mason  Brown  and  George  M.  Davie  for  appellee. 

Holt,  J. — The  legislature  of  Kentucky  chartered  the  Memphis, 
Paducah  &  Northern  Railroad  Company  on  March  25,  1878.  It 
also  incorporated  the  Chesapeake,  Ohio  &  South- 
western Railroad  Company  on  January  19,  1882.  Tuti. 
The  last-named  corporation  was  at  the  time  of  its 
creation  the  owner  of  so  much  of  the  first-named  road  as  had 
then  been  constructed  from  Memphis,  Tenn.,  to  Faducah,  Ky.; 
and  its  charter  conferred  upon  it  certain  powers  and  privileges 
that  had  been  granted  to  the  Memphis,  Faducah  &  Northern 
Railroad  Company.  The  charter  provision  of  the  last-named 
corporation,  which  was,  by  reference  to  it  in  the  appellee's  charter, 
made  a  part  of  it,  and  which  is  material  to  the  proper  considera- 
tion of  the  questions  now  presented,  is  as  follows-  "Sec.  19. 
The  board  may  provide  for  the  construction  of  telegraph  lines, 
workshops,  warehouses,  bridges  (so  as  not  unreasonably  to 
obstruct  the  navigation  of  any  navigable  stream),  and  other 
buildings  and  erections,  and  for  conducting  them,  and  such  other 
operations  as  may  be  necessary  and  convenient  to  the  most  effi- 
cient operation  of  the  railroad  of  the  company  for  the  common 
carriage  of  freight  and  passengers."  Prior  to  1883  the  appellee's 
road  had  in  conformity  to  its  charter  been  extended  from  Fadu- 
cah northward  to  Louisville  ;  and  as  a  part  of  this  extension,  and 
under  its  legislative  grant,  the  company  had  erected  across  the 
Green  river,  at  Rockport  in  this  state,  a  bridge,  with  a  revolving 
or  draw  span,  so  as  to  admit  of  the  passage  of  boats  and  other 
craft  navigating  the  river.  In  November,  1883,  it  became  neces- 
sary to  replace  this  draw  span  with  a  new  and  more  improved  one ; 
and  to  this  end  appellee  caused  notice  to  be  published  that  it  would 
close  the  channel  of  the  riVer  under  the  span  from  December  5  to 
about  December  31, 1883.  It  also  had  notice  of  its  intention  to  do  so 
served  upon  the  appellant,  the  Green  &  Barren  River  Navigation 
Company,  a  lessee  from  the  state  under  an  act  approved  March  9, 
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1868,  of  the  locks,  dams,  and  other  improvements  erected  by  it 
upon  Green  and  Barren  rivers,  and  the  owner  of  a  line  of  steam- 
boats plying  upon  these  waters  between  Bowling  Green,  in  this 
state,  and  Evansville,  Ind.  There  is  no  complaint  of  want  of 
prope?  notice.  Accordingly  the  railroad  company,  over  the  pro- 
test of  the  navigation  company,  closed  the  draw  span  by  the 
erection  of  false  work  under  it,  and  it  thus  remained  until  January 
22,  1884,  a  period  of  47  days.  No  unnecessary  time  was  con- 
sumed, however,  in  the  erection  of  the  work,  and  during  15  of 
the  47  days,  navigation  was  prevented  upon  the  appellant's  line 
by  ice  in  the  Ohio  river.  The  lower  court  in  its  finding  of  facts 
found  that  the  obstruction  of  navigation  might  have  been  alto- 
gether avoided  by  throwing  open  the  draw  span,  and  erecting  the 
false  work  along  the  river  bank,  upon  the  edge  of  which  the 
draw  pier  stood.  Doubtless  this  would  have  been  possible  ;  but 
it  would  not  only  not  have  served  the  railroad,  but  have  been  an 
unusual  mode  of  erecting  such  structures,  requiring  more  time 
for  its  completion,  and  involving  50  per  cent.,  or  at  least  a  much 
greater  cost.  While  the  navigation  was  thus  obstructed  the  nav- 
igation company  continued  the  operation  of  its  line,  save  when 
prevented  by  ice,  by  running  one  of  its  boats  upon  the  upper 
and  the  other  upon  the  lower  end  of  it,  and  by  transferring  its 
passengers  and  freight  from  one  boat  to  the  other  over  the  deck 
of  a  barge  anchored  under  the  bridge.  It  brought  this  action  to 
recover  damages  consequent  upon  the  obstruction.  The  lower 
court  found  that  it  caused  one  of  appellant's  boats  to  remain 
idle  and  partially  manned  at,  Rockport  during  the  closing  of  the 
span,  at  an  expense  of  $1,585.25,  We  fail  to  understand  why 
this  was  either  a  necessary  or  a  reasonable  result.  The  bridge 
was  not  far  from  the  middle  point  upon  its  line  of  navigation. 
It  seems  to  us  that  one  boat  could  have  been  constantly  plying 
between  the  bridge  and  one  end  of  the  line,  and  the  other 
between  the  bridge  and  the  other  end,  the  two  meeting  at  the 
bridge,  thus  avoiding  the  detention  of  one  boat  at  the  bridge 
while  the  other  went  from  it  to  the  other  end  of  the  line  and  re- 
turned. As  it  was  a  finding  of  fact,  however,  we  will  regard  it  as 
well  founded.  The  judge  below  also  found  that  a  reasonable 
rent  of  the  barge,  etc,  was  $1,551,  thus  fixing  the  entire  damage 
at  something  over  $3,000;  but  he  dismissed  the  claim  upon  the 
ground  that  the  legislative  grant  to  the  railroad  company  to 
make  the  improvement  was  valid,  and  that  it  in  doing  so  had 
kept  within  its  terms. 

TheGreen  and  Barren  riversare  navigable  streams, and  entirely 
within  the  boundary  of  this  state.  They  are  public  highways  by 
nature  or  of  common  right.  They  exist  by  common  law,  and 
the  public  can  only  be  deprived  of  their  free  use  by  legislation. 
Although  they  are  national  as  well  as  state  highways,  and  besides 
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serving  the   purposes  of   internal  commerce  also  facilitate  com- 
merce between  the  states,  yet  it  is  well  settled  that  in  the  ab- 
sence of  legislation  under  that  clause  of  the  constitu<       ^mhto 
tion  of  the  United  States  giving  to  congress  the  power  to     .'^^ 
regulate  commerce  between   the  states,  a  state   has    J^"" 
plenary  power  over  a  navigable  stream  altogether  within    J**" 
its  borders.  In  such  a  case,  until  congress  intervenes, 
the  legislature  of  the  state  is  sovereign.     It  may  as  to  '""* 

such  a  stream,  and  in  the  absence  of  national  legisla- 
tion, enact  a  law  which  incidentally  may  have  a  material  influ- 
ence upon  commerce  between  the  states.  Such  a  river  is  not 
outside  of  state  jurisdiction  so  long  as  congress  does  not  inter- 
fere. The  mere  grant  of  the  power  to  the  national  legislature  ta 
regulate  commerce  between  the  states  is  not /fr  jf  an  inhibition 
upon  state  legislation  as. to  a  navigable  river  entirely  within  its 
boundary.  It  is  quite  proper  that  it  should  in  such  a  case  r^u- 
late  its  internal  commerce  as  a  part  of  its  internal  police.  The 
supreme  court  of  the  United  States,  speaking  upon  this  subject  h* 
the  case  of  Hamilton!'.  Vicksburg,  S.  &T.  R.Co.,  1 19  U.S.  380,  29 
Am.  &  Eng.  R.  R.  Cas.  490,  said :  "As  has  often  been  said  by 
this  court,  bridges  are  merely  connecting  links  of  turnpikes, 
streets,  and  railroads ;  and  the  commerce  over  them  may  be  much 
greater  than  that  on  the  streams  over  which  they  cross.  A 
break  in  the  line  of  railroad  communication  from  the  want  of  a 
bridge  may  produce  much  greater  inconvenience  to  the  public 
than  the  obstruction  to  navigation  caused  by  a  bridge  with  proper 
draws.  In  such  cases  the-  local  authority  can  best  determine 
which  of  the  two  modes  of  transportation  shall  be  favored,  and 
how  far  either  should  be  made  subservient  to  the  other."  We 
regard  it  as  now  settled  beyond  question  that  a  state  legislature 
may  at  least  authorize  the  building  of  a  bridge  or  other  structure 
tending  to  obstruct  the  navigation  of  a  navigable  river,  which  is 
altogether  within  its  own  boundary ;  and  it  is  only  when  congress, 
by  virtue  of  the  constitutional  provision,  acts  as  to  such  obstruc- 
tions that  its  will  must  be  obeyed  so  far  as  may  be  necessary  to 
insure  free  navigation.  Wilson  v.  Marsh  Co.,  2  Pet.  245 ;  Card- 
welj  V.  Bridge  Co.,  113  U,  S.  205  ;  Transportation  Co. 
V.  Chicago,  99,  U.  S.  635 ;  Hamilton  v.  Vicksburg,  S.  Bun*- 
&  T.  R.  Co.,  supra.  In  fact,  many  of  the  cases  hold  Obttrnotton 
that  the  obstruction  may  go  to  the  extent  of  entirely  of  rtr««B— 
destroying  the  navigation  of  the  stream.  The  appel-  impftirlng 
lant  contends,  however,  that  it  stands  in  a  different  abllg«tlotiB 
attitude  from  the  general  public  as  to  the  right  of  of  ountrut. 
the  state  to  obstruct  Green  river,  or  to  authorize  it  to 
be  done  by  the  building  or  repairing  of  a  bridge.  It  insists  that 
the  legislature  had  no  right,  after  making,  and  during  the  contin- 
uance of  the  30-years  lease  to  it,  to  pass  any  law  repealing  or 
37  A.  &  E.  R.  R.  Cu.— 16 
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abridging  the  privileges  conferred  by  it,  because  to  do  so  would 
impair  the  obligation  of  the  contract ;  and  that  the  state  cannot 
obstruct  its  navigable  streams,  or  authorize  it  to  be  done,  if  congress 
has  legislated  as  to  it  under  the  commerce  clause,  or  if  to  do  so 
would  violate  a  contract  made  by  the  state  with  an  individual  or 
a  corporation.  It  becomes  necessary,  therefore,  to  ascertain 
what  rights  the  appellant  did  in  fact  acquire  by  its  lease.  The 
rights  of  the  parties  to  this  controversy  are  not  to  be  determined 
by  the  relative  importance  of  river  or  railroad  transportation  to 
the  commerce  of  the  country.  We  have  no  right  to  compare 
benefits,  or  contrast  injuries.  Whether  one,  and,  if  so,  which 
one,  is  to  be  subservient  to  the  other,  is  a  question  addressed  to  the 
legislature,  and  not  to  the  judiciary.  Prior  to  March  9,  1868,  the 
state  had  improved  the  navigation  of  Green  and  Barren  rivers  by 
means  of  locks  and  dams,  and  tolls  were  charged  for  their  use. 
The  money  thus  realized  proved  inadequate  to  maintain  and 
operate  the  improvements,  and  the  enterprise  was  a  losing  one  to 
the  state.  The  legislature,  by  an  act  of  the  date  last  named,  in- 
corporated the  appellant,  and,  in  the  language  of  the  second 
section  of  the  act,  leased  to  it  the  "Green  and  Barren  River  line 
of  navigation,  and  their  tributaries,  together  with  the  grounds, 
houses,  water  works,  rents,  profits,  tools,  machinery,  implements, 
and  appurtenances,  and  all  the  franchises  thereunto  belonging  or 
appertaining."  The  act  requires  the  company  to  keep" the  line 
of  navigation  "  in  repair,  and  to  permit  all  water  craft  to  navigate 
the  rivers  upon  the  payment  of  certain  rates  of  toll  prescribed  by 
it.  The  constitutionality  of  this  act,  and  the  validity  of  the 
lease  based  upon  it,  were  maintained  by  this  court  in  the  two 
cases  of  McReynolds  v.  Smallhouse,  8  Bush  447,  and  Sinking 
Fund  V.  Navigation  Co.,  79  Ky,  73,  What,  then,  was  the  extent 
of  the  property  right  thus  acquired  by  the  appellant  ?  Manifestly 
it  did  not  confer  upon  it  an  exclusive  right  of  navigation.  It 
was  not  a  lease  of  the  rivers  themselves.  The  company  did  not 
during  the  term  of  the  lease  acquire  such  a  right  in  them  as  it 
would  have  obtained  under  a  lease  of  a  canal  or  turnpike.  The 
public  had  a  natural  right  to  use  them  before  the  state  im- 
proved them.  They  were  not  the  subjects  of  private  ownership. 
The  company  acquired  no  exclusive  right  of  fishing  in  them,  or 
using  the  water  for  motive  or  irrigating  purposes.  What,  then, 
was  intended  by  the  expression  "line  of  navigation,"  as  used  in 
the  act?  The  history  of  the  matter,  and  the  existing  circum- 
stances, will  serve  to  explain  it.  The  rivers  themselves  were 
navigable  streams,  open  to  public  use  by  common  right.  The 
state  had,  however,  erected  locks  and  dams,  and  other  subsidiary 
improvements.  Tolls  were  being  charged  for  their  use,  by  the 
state,  when  the  lease  was  made.  These  improvements  belonged 
to  it,  and  not  to  the  public  by  any  common  right.     They  consti- 
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tute  its  line  of  navigation ;  and  it  leased  what  belonged  to  it  in 
its  corporate  capacity,  as  distinguished  from  what  was  subject  to 
public  use  under  common  right.  Properly  speaking,  these  im- 
provements were  all  the  state  had  to  lease ;  and  although  the 
^ant  should  be  construed  strictly,  yet  a  fair  interpretation  of  the 
act  of  the  legislature  conHnes  its  operation  to  the  property  of 
the  state.  The  fourth  section  requires  the  company  "to  use  due 
diligence  in  keeping  up  said  line  of  navigation  in  good  repair." 
These  words  certainly  refer  to  the  improvements  only,  and  aid  us 
in  reaching  a  conclusion  as  to  what  was  meant  by  the  words  "  the 
line  of  navigation."  The  company  acquired  no  peculiar  right  in  the 
navigation  of  these  rivers  under  its  lease.  As  to  it  the  appellant 
occupied  the  same  attitude  as  the  general  public  ;  and  as  none  of 
the  improvements  have  been  injured  or  interfered  with,  and  as 
the  licence  to  bridge  the  river  was  valid  against  the  public,  it 
results  that  the  appellant  cannot  complain  if  the  appellee  in  re- 
pairing its  bridge  has  kept  within  the  grant.  It  is  not  a  case  of 
two  interfering  franchises,  because  the  contract  between  the  state 
and  the  navigation  company  invested  the  latter  with  the 
exclusive  proprietorship,  during  the  lease,  of  the  improvements 
•only,  and  not  the  navigation  of  the  river.  This  court,  in  effect, 
so  held  in  the  case  of  Navigation  Co.  v.  Palmer,  83  Ky.  646,  and  it 
is  unnecessary  to  consider  the  question  of  the  power  of  the 
state  to  barter  away  the  control  of  its  navigable  streams,  which 
is  a  part  of  its  internal  police  power,  because  it  has  not  attempted 
to  do  so  in  this  instance.  It  is  reasonable  to  suppose  that  the 
parties  so  understood  the  contract.  If  the  bridge  had  not  been 
constructed  when  the  lease  was  made,  then  the  acquiescence  of 
the  appellant  in  its  construction  under  legislative  grant,  and  the 
knowledge  that  it  would  necessarily  need  repair,  shows  how  it 
regarded  the  contract.  Upon  the  other  hand,  if  it  had  already 
been  constructed,  then  the  company  knew  that  its  repair  and 
renewal  would  follow  as  a  duty  to  the  travelling  public,  and  as 
necessary  to  its  convenience  and  safety;  and  it  is  unreasonable  to 
suppose  that  the  parties  intended  to  enter  into  a  contract 
forbidding  such  repair. 

The  work  was  done  at  a  season  of  the  year  when  it  was  likely 
to  interfere  with  navigation  the  least.    Ample  notice  was  given  that 
it  would  be  done,  and  it  was  done  as  expeditiously  as 
possible.     In  fact  it  is  not  claimed  that  there  was  any     OMroetioB 
unreasonable  delay,  or  that  the  obstruction  continued     of  nrnvlgai- 
longer  than  was  necessary.     It  is  plain  that  nothing    tton— 
was  done  negligently  or  wantonly,  but  that  the  appeU    Sumim 
lee  acted  in  good  faith,  and  with  proper  precaution.     4lwqu 
While  it  was  possible  to  have  opened  the  draw  and     isjuU. 
constructed  the  new  one  upon  the  edge  of  the  river, 
and  thus  have  avoided  all  obstruction  to  navigation,  yet  the  rail- 
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road  company  was  not  requir«d  to  take  an  unusual  course  in 
constructing  its  improvement,  and  one  which  would  involve  un- 
reasonable delay  and  expense.  It  was  done  in  such  a  manner  as- 
"not  unreasonably  to  obstruct  the  navigation,"  and  the  appellee 
is  entitled  to  the  protection  of  the  rule  of  damnum  absque  injuria. 
Judgment  affirmed. 

K»TlcalilaV«urtB«tirMiiBUU>--PowarafCiiBgnH.— Under  the  power  vetted 
In  Congrevs  by  the  proviaioDg  or  the  Constitution  of  the  United  Statei,  CongreKs 
TTMy  open  commercial  communication  between  different  states  by  land,  as  well 
ta  by  water,  and  It  may  competently  grant  the  power  to  construct  a  bridge 
across  navigable  waters,  between  two  di&erent  states  without  obtaining  the 
consent  of  the  states  in  which  the  structure  Is  to  be  erected.  Accordingly,  a. 
state  statute  prohibiting  the  erection  of  a  bridge  over  navigable  waters  sepa- 
rating the  state  from  other  states,  except  such  erection  be  authorized  by  the 
legislature,  is  unconstitutional  and  Invalid  as  against  a  grant  of  power  to 
construct  *.  bridge  contained  in  an  Act  of  Congress  in  favor  of  a  citizen  or 
corporation  in  another  state.  It  was,  therefore,  held  that  an  act  authorizing 
the  construction  and  maintenance  of  a  railroad  bridge  across  the  Staten  Island 
Sound,  known  aa  "Arthur  Kill,"  and  declaring  it  to  t^  a  post  road  was  constitu- 
tional and  a  valid  exercise  of  the  legislative  power  of  Congress.  Stockton  v. 
Baltimore  &  N.  Y.  R.  Co.,  31  Fed.  Rep.  9. 

The  shore  and  lands  under  navi^ble  streams  of  water  are  vested  in  the 
respective  states,  but  the  right  of  the  states  therein  Is  not  "private  property" 
within  the  meaning  of  the  provisions  of  the  United  States  Constitution  requir- 
ing that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation.     Stockton  r.  Baltimore  k.  N.  Y.  R.  Co.,  32  Fed-  Rep.  9. 

OouatmatlaiL  of  Bildg* — B«paln — Obatmetlon  of  HAvltatloii- — A  railroad 
company  acquires  as  b  necessary  Incident  to  a  grant  of  authority  to  bridge  a 
navigable  stream,  the  right  to  repair  the  bridge;  and,  If,  in  effecting  repairs,  the 
necessary  piling  Is  driven  in  an  ordinary  and  skilful  manner,  loss  occasioned 
thereby  by  reason  of  the  obstruction  of  the  navigation  to  a  person  who  uses  the 
stream  to  raft  logs,  is  damnum  abagiie  injuria.  A  railroad  company  repaired 
Its  bridge  across  a  navigable  stream  in  the  winter  of  1884-1885  aller  the  Ice  had 
formed  on  the  river,  and  at  the  completion  of  the  repairs  the  piles  used  were  cut 
off  at  the  surface  of  the  water.  As  the  ice  sank,  the  stumps  were  again  cut.  so- 
that,  when  the  Ice  went  out,  the  tops  of  the  piles  were  from  18  to  30  inches  below 
the  surface  ot  the  water.  Plaintiff  sent  logs  down  the  stream  in  rafts  until  July, 
when  the  water  became  so  tow  as  to  render  the  stream  unnavigable  by  rafts 
even  If  the  stumps  had  been  removed.  Held,  that  the  piling  was  properly 
removed,  having  been  cut  off  so  far  below  the  surface  that  the  stumps  did  not 
obstruct  river  when  it  was  susceptible  of  navigation.  Central  Trust  Co.  of  New 
York  V.  Wabash,  St.  Louis  &  Pacific  R.  Co.,  33  Fed.  Rep.  j66. 

HkTlnble  Strauna— GanstrDotloti  of  Brlacai.—Tlie  right  to  authorize  the 
construction  of  a  bridge  primarily  belongs  to  the  Congress  of  the  United  States, 
but  individual  states  may  also  exercise  the  right,  subject,  however,  to  the  para- 
mount authority  of  Congress.  Note,  17  Am.  &  Eng.  R.  R.  Cas.  157,  and  cases. 
there  cited.  But  although  the  legislature  of  a  state  may  authoriKe  the  construc- 
tion of  bridges  across  navigable  waters,  such  bridges  must  be  so  constructed  and 
maintained  as  not  materially  or  unneceBsarily  to  obstruct  navigation.  Sweeney 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  60  Wis.  60;  s.  c,  10  Am.  &  Eng,  R.  R.  Cas. 
j68.  The  conditions  imposed  in  the  act  authorizing  the  construction  must  be 
complied  with,  and  a  failure  to  comply  with  them  gives  a  right  of  action  to- 
k  partv  suffering  special  damages  thereby;  note,  17  Am.  &  Eng.  R.  R.  Cas.  157 
and  cases  there  cited;  Missouri  River  Packet  Co.  v.  Hannibal  &  St.  J.  R.  Co.,  79 
Mo.  476;  s.  c.  to  Am.  &  Eng.  R.  R.  Cas.  175.  The  fact  that  the  nuisance  Is  a 
public  one,  does  not  affect  the  right  of  a  person  who  has  suffered  special  injury 
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therefrom  to  recover.  Little  Rock  M.  R.  &  T.  R.  Co.  v.  Brooks,  39  Ark.  403; 
«.  c,  17  Am.&  Eng.  R.  R.  Cas.'l53. 

An  authority  to  construct  a  railroad  between  two  given  points  carries  with  it 
*n  implied  authority  to  construct  necessary  bridges  across  navigable  waters. 
Note  13  Am.  &  Eng.  R.  R.  Cas.  i«,  and  cases  there  cited;  Hughes  v.  Northern 
Pacific  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  157;  People  i'.  Potrero  &  B.  B.  R.  Co., 
47  Cal.  166.  If  a  railroad,  without  authority,  commences  the  construction  of  a 
bridge  and  thereby  obstructs  navigation,  statutory  authority  subsequently 
granted  will  constitute  no  defence  to  an  action  for  special  damages  sustained 
previous  to  the  granting  thereof  Smith  v.  Louisville,  New  Orleans  &  Texas  R. 
Co.,  61  Miss.  jio. 

When  Congress  has  not  prescribed  any  place  for  the  construction  of  a  bridge, 
the  right  of  the  company  is  subject  to  the  judgment  of  a  proper  court  as  to 
whether  It  is  beine  constructed  without  unnecessary  injury  to  the  navigability  of 
■uch  river  upon  the  complaint  of  any  one  specially  injured  thereby,  or  likely  to 
be.     Hughes  V.  Northern  FaciGc  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  157. 

A  bridge  having  become  decayed,  the  railroad  employed  a  contractor  to 
constructs  new  bridge  in  its  place,  the  work  to  be  done  at  the  time  of  year  when  It 
would  least  obstruct  navigation.  The  contractor  complied  with  his  contract  as 
to  time,  but  owing  to  the  unusual  rains,  the  river  continued  navigable,  and  the 
work  was  unavoidably  prolonged  thereby,  obstructing  navigation  and  preventing 
the  vessels  of  plalntilr  in  passing  beyond  the  bridge.  Held,  that  any  loss 
•uffered  by  plaintiff  was  damnnm  absque  injuria.  Hamilton  v.  Vicksburg,  S. 
&  P.  R.  Co.,  itg  U.  S.  iSo;  s.  c,  19  Am.  &  Eng.  R.  R.  Caa.  490. 

It  Is  the  duty  of  a  railroad  company  owning  a  bridge  across  a  navigable  stream 
to  prevent  such  accumulations  of  drift  about  its  piers,  either  above  or  below  the 
-surface  of  the  water,  as  might  endanger  navigation,  and  upon  a  failure  of  the 
<omp>ny  to  use  due  diligence,  it  is  liable  for  damages  to  those  navigating  the 
stream  in  absence  of  contributorv  n^Hgence  on  their  part.  St.  Louis,  Iron 
Mountain  &  Southern  R.  Co,  *.  Meese,  44  Ark.  414.  But,  on  the  other  hand,  it 
has  been  held,  that  if  the  piers  were  constructed  according  to  the  known  require- 
ments of  bridge  building,  and  in  such  a  manner  as  to  prevent,  as  much  as 
possible,  the  accumulation  of  drift  against  them,  tbe  company  will  not  be  liable 
for  injuries  to  a  boat  caused  through  its  striking  a  log  lodged  against  a  pier  and 
submerged  from  view.  Ward  v.  Louisville  &  Nashville  R.  Co.  (TeDn.),  3  Am. 
&  Eng.  R.  R.  Cas.  506. 


McCleneghan 


Omaha  and  Republican  Valley  R.  Co. 

{Ifehrasia  Supreme  Court,  'January  i,  IS89.) 

BrldK*— SnfflelNiCT— Otwtmctlon  of  Btreun. — A  railroad  corporation,  although 
authorized  by  lafr  to  construct  its  road  across  a  stream,  is  liable  for  damage 
done  to  lands  adjacent  thereto  by  the  construction  of  a  bridge,  which  causes  the 
water  and  ice  to  gorge  and  overflow  such  land;  and  in  the  selection  of  the  char- 
acter of  bridge  to  be  built,  due  regard  must  be  had  lo  the  rights  of  the  adjacent 
land  owners,  as  well  as  to  the  safety  of  the  public  who  may  travel  over  its  road, 
or  who  may  require  the  use  of  the  same  for  the  transportation  of  property. 

Error  to  District  Court,  Saunders  County. 

Action  by  Samuel  McCleneghan  against  the  Omaha  &  Repub- 
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lican  Valley  Railroad  Company  to  recover  for  damages  for  inju- 
ries sustained  through  the  flooding  of  plaintiff's  land.     Plaintiff 
brings  error  to  review  a  judgment  for  defendant. 
IV.  H.  Munger  and  E,  F.  Gray  for  plaintiff  in  error, 
/,  M.  Thurston  and  W.  R.  Kelly  for  defendant  in  error. 

Reese,  C.  J. — This  action  was  instituted  in  the  district  court 
of  Saunders  county  for  the  recovery  of  damages  resulting  from 
the  alleged  negligent  construction  of  the  railroad 
Ftoti.  bridge  of  defendant  in  error  across  the  Platte  river, 

by  which  an  unlawful  obstruction  is  alleged  to  have 
been  erected  in  the  river,  which  prevented  the  natural  flow  of 
the  ice  and  water  therein,  and  caused  the  ice  and  water  to  gorge, 
back  up,  and  overflow  the  banks  of  said  river,  to  the  injury  of 
plaintiff's  farm  and  the  property  thereon.  A  jury  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  defendant 
in  error,  who  was  defendant  below,  and  from  which  plaintiff 
brings  the  case  to  this  court  by  proceedings  in  error,  A  large 
mass  of  testimony  was  submitted  to  the  jury,  about  So  witnesses 
having  been  examined,  and  in  which  there  was  a  sharp  conflict 
upon  afmost  every  question  at  issue  in  the  case.  The  preponder- 
ance of  the  evidence  was  largely  in  favor  of  defendant,  and  will 
not  be  examined  further  than  to  say  that  the  verdict  of  the  jury 
was  clearly  supported  thereby.  The  cage  is  presented  solely  upon 
errors  of  law  occurring  at  and  after  the  trial,  and  it  is  argued  that, 
even  though  the  preponderance  of  evidence  was  against  plaintiff, 
yet  he  had  the  right  to  have  the  case  fairly  submitted  to  an  im- 
partial juiy,  whatever  the  testimony  might  be.  A  large  number 
of  errors  are  presented,  but  few  of  which  will  be  examined,  as 
the  same  questions  will  not  likely  arise  upon  a  retrial,  should  one 
be  had. 

From  the  testimony  introduced,  and  from  the  instructions  asked 
by  the  parties  to  the  action,  it  plainly  appears  that  the  case  was 
presented  to  the  jury  upon  these  two  theories  contended  for  by 
the  parties  to  the  trial:  On  the  part  of  plaintiff  it  was  contended 
that  the  bridge  was  so  constructed  as  to  unnecessarily  impede  the 
flow  of  the  river,  and  thereby  cause  the  water  and  ice  to  dam  up 
and  goi^e  above  the  bridge,  which  necessarily  resulted  in  an  over- 
flow of  the  land  owned  by  plaintiff,  opposite  and  below  the  gorge ; 
while,  upon  the  other  hand,  it  seems  to  have  been  contended  by 
defendant  that  the  highest  obligation  resting  upon  it  in  the  con- 
struction of  the  bridge  was  that  of  its  safety  and  use  in  the  gen- 
eral requirements  of  railroad  traffic, 

Edmund  Lane,  the  engineer  who  constructed  the  bridge,  was 
called  as  a  witness  for  the  defendant.  He  testified  that  his  oc- 
cupation was  that  of  a  civil  engineer;  that  he  had  followed  that 
profession   about  twenty  years,  nineteen   of  which  had  been   in 
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the  state  of  Nebraska.  He  testified  as  to  the  history  and  habits 
of  the  Platte  river,  having  had  ageneral  knowledge  of  it  since  1871 
or  1872,  and  having  constructed  seven  or  eight  bridges 
across  it  during  the  time  referred  to.  That  in  the  con-  Evidonoa. 
struction  of  a  bridge  across  a  river  similar  to  the  Platte, 
the  first  and  primary  consideration  would  be  to  provide  for  the 
passage  of  the  water,  and  to  avoid  obstruction  of  ice,  or  drift- 
wood, or  any  other  things  which  might  be  expected  from  the 
general  character  of  the  stream ;  and  next,  the  strength  and  dura- 
bility of  a  bridge  required  for  the  traffic.  We  quote  briefly  from 
his  testimony,  is  follows:  "Question,  Taking  into  consideration 
the  state  of  engineering,  skill,  and  knowledge  as  it  existed  in  1876 
(the  time  of  the  construction  of  the  bridge  in  question),  together 
with  such  knowledge  of  the  history  and  habits  of  the  Platte  river 
as  it  was  then  known,  what,  in  you  opinion,  was  then  the  best  and 
safest  character  of  structure  to  be  erected  across  Platte  river  in 
that  place?  Answer.  I  should  think  a  pile  and  stringer  bridge 
was  sufficient  for  all  requirements,  for  the  passage  of  ice  and 
water,  and  any  other  obstruction,  and  also  for  the  requirements  of 
the  traffic.  Q.  In  the  construction  of  a  pile  and  stringer  bridge, 
what  is  the  practical  limit  of  the  length  of  a  span?  A.  About 
twenty  feet.  Q.  What  is  the  result  if  a  longer  span  than  twenty 
feet  be  admitted  in  a  pile  and  stringer  bridge  ?  A.  It  would  have 
to  be  trussed.  You  could  not  get  timber  long  enough  to  carry 
the  weight.  Q,  What  is  the  difference  in  the  use  between  a  twenty 
or  twenty-four — what  is  the  objection  to  a  large  span  as  to  safety 
or  stiffness?  A.  The  objection  to  a  longer  span  is  the  shock  that 
the  rolling  train  gives — a  wave  motion — to  it,  which  is  bad  for 
longer  timber.  Q.  Can  a  pile  and  stringer  bridge,  practical  there- 
for, be  constructed  with  greater  spans  than  twenty  feet?  A.  Not 
with  safety,  for  a  railroad  bridge.  Q.  If  longer  spans  be  adopted, 
what  is  the  character  and  sort  of  bridge?  A.  A  truss  bridge. 
Q.  Which,  between  a  truss  bridge  and  a  pile  and  stringer  bridge — 
having  reference  to  the  safety  in  its  use,  and  of  general  require- 
ments of  railroad  traffic — which  is  the  better  sort  of  bridge? 
(Objected  to  as  incompetent,  immaterial;  overruled;  exception.) 
A.  For  wooden  structures  I  think  the  pile  and  stringer  bridge 
the  safest.  Q.  What  is  the  general  character  of  the  Platte  river 
as  to  the  permanency  of  its  channel — ^that  is,  as  to  the  perma- 
nency of  its  channel  in  a  given  place?  A.  It  is  not  permanent; 
it  is  movable.  Q.  What  was  its  character  at  Valley  in  1886,  as  to 
the  establishment  of  its  channel  at  a  given  place?  A.  There  was 
no  permanent  channel ;  it  was  always  shifting.  Q,  ■  Does  the  fact 
that  the  channel  is  a  shifting  one,  that  is,  moving  from  place  to 
place,  within  its  banks,  have  aay  effect  in  determining  the  charac- 
ter of  bridge  to  be  erected  there — as  to  whether  it  should  be  a 
truss  bridge  or  pile  and  stringer?     A.  Taking  the  Platte  river  and 
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its  characteristics,  with  the  channel  as  wide,  and  no  detined  chan< 
nel,  I  prefer  a  stringer  bridge  to  a  truss  bridge.  If  it  was  a  place 
where  the  channel  was  defined  in  one  place,  you  might  generally 
build  a  truss  bridge  for  the  flow  of  ice  to  pass  through." 

We  copy  the  following  from  the  cross-examination :  "  Qufsfion. 
Now,  I  understand  you  to  say  that  you  regarded  a  pile  and  stringer 
bridge  a  safer  structure  than  a  truss  bridge.  Wherein  is  it  a  safer 
bridge  for  the  passage  of  traffic?  Answer.  It  is  easier  constructed, 
and  it  is  safer  on  account  of  derailment.  On  account  of  derail- 
ment we  generally  have  guards  along  on  the  outside  of  the  bridge, 
and  the  car  may  cross  the  bridge  and  get  off;  but  with  the  truss 
bridge,  if  a  car  got  a  little  to  one  side,  it  might  strike  the  truss 
and  knock  it  down.  Q.  If  a  car  should  run  off  from  the  track 
while  crossing  the  bridge,  and  you  had  the  truss  up,  it  would 
be  likely  to  strike  against  the  truss,  and  knock  it  out  of  place? 
A.  Yes,  sir;  and  knock  some  of  its  members  out.  Q.  If  you  did 
not  have  the  truss  there,  would  it  not  be  likely  to  go  into  the 
river?  A.  It  might  go,  but  we  have  out  guards  on  the  side  for 
protection.  Q.  How  high  guards?  A.  We  use  six  by  eight  tim- 
bers. Q.  That  is  so  the  wheels  would  not  run  off?  A.  Yes,  sir. 
Q.  These  guards  are  not  put  outside  the  iron  rails?  A,  Yes,  sir; 
and  sometimes  the  inside  had  guards  too.  Q.  They  are  placed 
how  far  from  the  iron  rail  ?  A,  About  a  foot  or  eighteen  inches. 
Q.  That  is,  so  that  if  the  car  got  ofT,  the  wheels  would  not  run 
over,  and  get  off  the  bridge  ?  A.  That  is  mostly  the  object ;  yes, 
sir.  Q.  Could  you  not  have  that  guard  on  a  truss  bridge  just  the 
same?  A.  We  do  it  on  truss  bridges  just  the  same.  Q.  Then,  if 
you  do  it  on  a  truss  bridge,  and  that  guard  keeps  the  car 
from  going  outside  of  it,  then  it  would  not  strike  the  truss,  would  it  ? 
A.  The  top  of  the  car  gets  slued  around  so  it  is  very  apt  to  knock 
the  truss.  I  have  known  them  to  knock  down  truss  bridges  that 
way,  and  I  have  known  them  to  go  across  trestle  bridges  that 
way.  .  .  ,  Q.  Truss  bridges  have  been  in  use  by  railroads, 
have  they  not  ?  A.  Yes,  sir,  Q,  They  are  in  use  still  to-day,  are 
they  not  ?  A,  Yes,  sir.  Q.  Constantly  being  used  ?  A.  Yes,  sir. 
Q.  Are  they  not  regarded  as  practicable  ?  A.  Yes,  sir.  Q.  And 
were  regarded  before  1876  as  practicable,  were  they  not  ?  A.  Yes, 
sir."  This  must  serve  to  indicate  what,  to  some  extent,  was 
the  contention  of  the  parties  in  the  trial  to  the  jury, 
jj^.  .  Defendant  asked,  and  the  court  gave,  a  number  of 

^^J"  '  instructions,  one  of  which  we  here  copy.  It  is  as  fol- 
lows :  "  (5)  You  are  instructed  that,  in  order  to  entitle 
the  plaintiff  to  recover  in  this  case,  he  must  have  satisfied  you  by  a 
preponderance  of  proof,  not  only  that  the  defendant's  bridge  and 
approaches  caused  the  overflow  and  damage  complained  of,  but 
also  that  in  the  construction  of  the  same  the  defendant  was  guilty 
of  some  actual  wrong  or  negligence,  but  for  which  the  obstruction 
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would  not  have  existed,  nor  the  overflow  resulted.  The  defend- 
ant had  a  right  to  construct  the  bridge  and  the  approaches  across 
the  river  at  the  point  named,  although  in  so  doing  the  river  was 
necessarily  obstructed  to  such  an  extent  as  to  cause  gorges  and 
•overflow,  and,  in  the  absence  of  negligence  or  want  of  ordinary 
skill  in  so  doing,  it  cannot  be  held  to  have  done  a  wrongful  or 
n^ligcnt  act.  In  the  erection  of  its  bridge,  the  defendant  was 
bound  to  have,  firat,  a  special  regard  for  the  permanence  and 
-safety  of  the  same  as  a  means  for  the  transportation  of  persons 
and  property  over  its  line  of  road ;  and  if,  in  the  exercise  of  its 
discretion,  the  defendant  chose  to  erect  this  bridge,  which  is 
known  as  a  'pile  and  stringer  bridge,'  instead  of  a  bridge  of  some 
-other  kind,  as,  for  instance,  a  truss  bridge,  in  the  belief,  with  such 
means  of  knowledge  and  in  the  light  of  such  engineering  skill  as 
was  then  obtainable,  that  the  former,  more  nearly  than  the  latter, 
complied  with  those  conditions,  then  it  was  guilty  of  no  wronger 
negligence  in  this  respect,  although  the  latter  description  of  bridge, 
on  account  of  greater  length  of  spans,  might  have  permitted  a 
freer  flow  and  passage  of  ice  and  water,  and  might  therefore  have 
been  less  likely  to  contribute  to  an  overflow  of  plaintiff's  land 
than  the  bridge  actually  built;  and  under  such  circumstances  the 
defendant  would  not  be  liable,  even  if  it  committed  an  error  of 
Judgment  in  this  regard,  and  if  it  should  now  appear  that  the 
bridge  actually  built  is  not  superior,  in  the  respect  named,  to  the 
truss  or  some  other  kind  of  a  bridge."  We  think  a  fair  analysis 
■  -of  this  instruction  may  be  said  to  be  that  to  entitle 
plaintiff  to  recover  he  must  satisfy  the  jury  by  a  pre-  InrtraoUoB 
ponderance  of  evidence,  not  only  that  the  structure  uulfMd. 
-caused  the  overflow,  but  also  that  in  the  construction 
-of  the  same  defendant  was  guilty  of  some  actual  wrong  or  negli- 

fence,  but  for  which  the  obstruction  would  never  have  existed. 
he  defendant  had  the  right  to  construct  the  bridge  and  ap- 
proaches, although  in  so  doing  the  river  was  ne(!essarily  obstructed 
to  such  an  extent  as  to  cause  a  gorge  and  overflow,  and,  in  the 
absence  of  negligence  or  want  of  ordinary  skill  in  so  doing,  it 
■could  not  have  been  held  to  have  done  a  wrongful  act.  That  it 
was  bound  to  have,  first,  an  especial  regard  for  the  permanence 
and  safety  of  the  structure  as  a  means  for  the  transportation  of 
persons  and  property  over  its  line  of  road ;  and  if,  in  the  exercise 
-of  its  discretion,  the  defendant  chose  to  erect  a  pile  and  stringer 
bridge,  instead  of  some  other  kind,  as,  for  instance,  a  truss  bridge, 
in  the  belief,  with  such  means  of  knowledge  and  in  the  light  of 
such  engineering  skill  as  was  then  attainable,  that  the  former, 
more  nearly  than  the  latter,  complied  with  these  conditions,  then 
-it  was  guilty  of  no  wrong  or  negligence  in  this  respect,  although 
another  form  of  bridge,  on  account  of  its  greater  length  of  spans. 
might  have  [>ermitted  a  freer  flow  of  ice  and  water,  and  have  been 
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less  likely  to  cause  or  contribute  to  an  overflow  of  plaintiff's  land, 
etc.  In  other  words,  that  defendant's  first  duty  in  constructing" 
the  bridge  was  to  have  regard  to  the  permanence  and  safety  of 
the  same  as  a  means  of  transportation  of  persons  and  property 
over  its  line  of  road;  and  then,  if,  in  the  exercise  of  its  discretion 
as  to  the  character  or  quality  of  bridge  to  be  constructed,  it 
should  select  one  which  would  impede  the  flow  of  water  and  ice 
to  a  greater  extent  than  one  of  another  character  or  quality,  even 
though  it  might  have  proven  as  safe,  the  defendant  would  not  be 
liable  for  this  error  of  judgment.  We  not  only  think  this  instruc- 
tion fails  to  state  the  law  correctly,  but  that  it  states 
Sb^«(  it  incorrectly.  In  Omaha  &  R,  V.  R.  Co.  v.  Brown,  14. 
Neb.  170,  1 1  Am.  and  Eng.  R.  R.  Cas.  501,  a  case  quite 
similar  to  this,  and  growing  out  of  the  construction  of 
the  same  bridge.  Judge  COBB,  in  writing  the  opinion 
<rfMdg«.  of  the  court,  says:  "It  was  the  duty  of  the  railway 
company,  in  planning  and  constructing  its  bridge,  to 
bring  to  their  execution  the  engineering  knowledge  and  skill  ordi- 
narily practiced  in  such  works,  and  to  see  to  the  practical  appli- 
cation of  such  knowledge  and  skill  to  the  work  in  hand;  among 
other  things,  so  as  to  allow  of  the  passage  of  the  water  and  ice 
such  as  is  known  to  pass  in  the  stream  annually,  or  which  may 
reasonably  be  expected  to  occur  occasionally,  without  regard  to 
sudden  overflows,  as  all  are  often  designated  as  acts  of  God." 
This  rule  of  law  was  adhered  to  in  the  same  case  in  16  Neb.  166; 
20  Am.  and  Eng.  R.  R.  Cas.  286,  by  Judge  MAXWELL,  and  by 
Chief  Justice  CoBB,  at  page  168. 

In  Brown  v.  Cayuga  &  S.  R.  Co.,  12  N.  Y.  486,  a  case  involving 
principles  somewhat  like  the  one  at  bar.  Judge  JOHNSON,  in  deliv- 
ering the  opinion  of  the  court,  says:  "This"  (the  legislative  au- 
thority conferred  upon  the  road  to  construct  the  bridge,  which  is 
substantially  the  same  as  section  86,  c.  16,  Comp.  St. )"  confers- 
upon  the  company  authority  to  cross  a  stream  with  their  road; 
but  it  would  be  a  great  stretch  upon  the  language,  and  an  unwar- 
rantable imputation  upon  the  wisdom  and  justice  of  the  legisla- 
ture, to  hold  that  it  imports  an  authority  to  cross  a  stream  in  such 
a  manner  as  to  be  the  cause  of  injury  to  others  owning  adjoining 
property.  They  were  bound,  in  crossing  the  stream  with  their 
road,  by  the  same  obligation  which  would  have  bound  a  private 
owner  of  the  land  and  stream,  had  he  bridged  it. "  As  we  under- 
stand the  rule  of  law,  as  applicable  to  the  case  at  bar,  the  defend- 
ant had  the  right  to  construct  its  bridge  at  the  place  selected,  and 
in  such  construction  it  was  bound  to  so  build  as  to  have  regard 
for  the  permanency  and  safety  of  the  bridge  as  a  means  of  trans- 
portation of  persons  and  property  over  its  line,  and  also  to  con- 
struct its  bridge  as  to  avoid  injury  to  adjacent  property  holders. 
If  one  class  of  bridges  was  permanent  and  safe,  and  its  construc- 
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tion  would  necessarily  impede  the  flow  of  water  and  ice,  such  as 
is  known  or  reasonably  to  be  expected  to  pass  in  the  stream,  and 
another  class  would  be  safe,  and  would  not  impede  the  flow  of  water 
and  ice  to  the  injury  of  such  adjacent  property  holders,  the  latter 
class  should  be  selected.  In  short,  the  duty  of  a  railroad  company 
in  the  construction  of  a  bridge  over  such  a  stream  as  the  Platte 
river  would  be  both  to  the  travelling  and  shipping  public  and  to  the 
land  owners  near  by ;  neither  could  be  sacriflced  to  the  other ; 
both  should  be  equally  protected.  This  instruction  falls  far  short 
of  stating  this  rule.  But  it  is  insisted  that,  even  though  it  be 
open  to  the  criticism  made,  yet,  taking  the  whole  of  the  instruc- 
tions together,  the  law  is  correctly  stated,  as  the  instructions  given 
by  the  court  upon  its  own  motion  were  correct,  and  have  not  been 
assailed.  This  would  do,  were  it  not  that  the  instruction  assumes 
to  state  a  rule  of  law  applicable  to  the  whole  case,  and 
which  might  be  decisive  of  it,  and  not  a  statement  of  a  portion  of 
the  law  which  is  completed  in  other  instructions.  The  rule  of 
law  adopted  by  this  court  is  plain  and  unequivocal,  that,  if  an  in- 
struction misstates  the  law,  another  instruction  correctly  stated 
will  not  cure  the  evil,  for  the  reason  that  the  court  cannot  say 
which  instruction  the  jury  will  follow.  Wasson  v.  Palmer,  13 
Neb.  378  ;  McPherson  v.  Wiswell,  19  Neb.  177  ;  Ballard  v.  State, 
16  Neb.  610.  Upon  this  question  we  are  cited  by  defendant  in 
error  to  Sioux  City  &  P.  R.  Co.  v.  Finlayson,  16  Neb.  578,  i& 
Am.  &  Eng.  R.  R.  Gas.  68.  The  instruction  objected  to  in  that 
case  was  that,  before  plaintiff  could  recover,  he  must  prove  certain 
facts  which  were  the  principal  and  essential  facts  in  the  case, 
though  not  all,  perhaps.  But  the  court  did  not  say  that  if  those 
facts  were  proven  a  recovery  could  be  had.  Hence  it  was  per- 
missible to  supplement  the  instruction  with  others  until  the  whole 
law  upon  that  part  of  the  casewas stated.  The  instruction  in  this- 
case  involves  quite  a  different  principle.  Here  the  jury  are  told 
that,  in  order  to  entitle  plaintiff  to  recover,  he  must  satisfy  them 
of  certain  facts,  and  "  under  such  circumstances  the  defendant 
would  not  be  liable  even  if  it  committed  an  error  of  judgment," 
etc.  This,  as  we  have  seen,  was  not  a  partial  statement  of  the 
law,  as  in  the  case  cited,  but  a  misstatement,  as  in  the  case  of 
Wasson  v.  Palmer. 

At  the  time  of  the  goi^e  and  overflow  of  the  river  upon  plain- 
tiff's farm,  he  had  a  number  of  cattle,  some  of  which  were  fat^ 
and  ready  for  market,  but,  as  he  stated  in  his  cross-ex-    ^^^ 
amination,  the  market  was  very  low  at  that  time,  and   z^^^ 
he  did  not  see  proper  to  sell  the  cattle  for  the  prices       "   * 
which  could  then  be  obtained.     It  appears  from   his   -j^^ji^. 
testimony  that  his  feed-yards  were  not  far  from  the  ■ 
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river;  that  he  had  145  head  of  beef  cattle;  and  that 


MgligmM. 


upon    the    overflow    of    his    feed-yards    he    removed   them   ta 
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another  place,  where  they  became  partially  surrounded  by  the 
water,  so  that  they  could  not  be  fed  and  cared  for  as  before,  and 
that  they  thereby  diminished  in  value^  The  court  instructed  the 
jury  upon  this  part  of  the  evidence  as  follows :  "(l6)  If  you  find 
that  plaintifTs  fat  or  beef  cattle  were  in  reasonably  good  and 
proper  condition  for  market  at  the  time  of  the  overflow,  then  it 
was  his  duty  to  market  said  cattle,  or  such  of  them  as  were  in 
condition  to  market,  provided  he  could  with  reasonable  expendi- 
ture of  labor  and  money  have  marketed  them,  and  the  defendant 
in  that  case  would  not  be  liable  for  subsequent  loss  or  deprecia- 
tion in  the  value  thereof. "  The  giving  of  this  instruction  is 
assigned  for  error.  It  was,  no  doubt,  suggested  by  the  well-estab- 
lished rule  that,  where  a  loss  is  impending,  it  is  the  duty  of  the 
person  upon  whom  the  loss  may  fall  to  exercise  care  in  order  that 
the  injury  may  not  be  unnecessarily  increased,  and  perhaps,  upon 
the  suggestion  of  contributory  negligence  on  the  part  of  plaintiff 
in  not  selling  the  cattle,  and  realizing  as  much  out  of  them  as  the 
market  would  afford.  We  doubt  this  instruction  being  correct, 
when  applied  to  this  kind  of  a  case.  Plaintiff  had  the  right  to  se- 
lect his  own  time  in  which  to  sell.  Had  he  placed  the  cattle  upon 
the  market  at  that  time,  in  consequence  of  the  overflow,  we  know 
of  no  rule  by  which  he  could  recover  whatever  damage  he  might 
have  sustained  by  selling  upon  a  poor  market,  had  the  market  be- 
come better.  It  was  his  duty  to  take  such  care  of  his  stock  as 
would  make  the  loss  as  light  as  possible,  perhaps,  upon  whoever 
.  it  might  fall.  But  it  cannot  be  said  that  it  was  his  duty  to  place 
his  cattle  upon  a  poor  market,  when,  in  his  judgment,  the  market 
would  be  better  in  a  short  time.  He  had  a  right  to  exercise  his 
own  judgment  and  discretion  in  that  matter  ;  but  he  would  have 
no  right  to  allow  his  cattle  to  depreciate, 'starve,  be  drowned,  or 
perish  from  any  other  cause  which  he  could  have  avoided.  This, 
we  think,  is  the  full  extent  of  the  rule.  In  our  opinion,  the  in- 
structions should  not  have  been  given. 

An  additional  motion  for  a  new  trial  was  filed  by  plaintiff,  alleg- 
ing various  grounds  therefor,  but  which  it  is  not  deemed  necessary 
to  notice  at  length. 

There  are  some  affidavits  produced  which  tend  to  show  miscon- 
<luct  on  the  part  of  some  of  the  jurors,  and  that  some  person, 
whose  name  need  not  be  here  given,  sought  and  solicited  other 
persons  to  interfere  with  the  deliberations  of  the  jury,  and  by 
criminal  means,  perhaps,  prevent  a  verdict  from  being  rendered  in 
favor  of  plaintiff.  While  the  trial  court  should  make  a  special 
effort  to  protect  the  purity  of  jury  trials  by  the  infliction  of  heavy 
penalties  upon  persons  who  would  even  make  an  effort  to  con- 
taminate verdicts  by  bribery  or  other  improper  means,  and,  if 
necessary,  grant  a  new  trial,  yet  there  is  no  direct  proof  that  de- 
fendant was  a  party  to  any  transaction  detailed  in  the  affidavits. 
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and  there  is  positive  testimony  that  defendant's  council  who  con- 
ducted the  trial,  and  whose  integrity  is  unimpeachable,  knew 
nothing  of  what  was  alleged  to  have  occured.  It  is  therefore 
deemed  unnecessary  to  examine  the  question  further. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

The  other  judges  concur. 

OosrtraotlMt  kud  Snfflotener  of  BrldgM.— See  note,  14  Am.  &  Eng.  R.  R.. 
Ca«.i7i;  Gulf,C.&  S.  F.  R.  Co.  u.  Pool,  34  lb.  187. 

BoBoIaiiCT  01  OnlTBtt. — Where  it  is  itiown  that  (n  times  of  high  water  the 
Hirface  waters  of  a  creek  left  its  banks  at  a  point  above  a  culvert,  and  then  for  a. 
short  distance  flowed  over  the  adjoining  lands,  "but  that  the  same  was  forced,  by 
the  embankment  of  a  railroad,  back  into  the  creek  again  above  a  culvert,  sucn 
vatera  are  not  surface  waters,  but  must,  in  determining  the  sufficiency  of  the 
culvert,  be  regarded  in  the  same  light  as  if  they  had  continuously  Sowed  In 
the  creek.     Moore  v.  Chicago  B.  &  c£  R.  Co.,  (Iowa),  39  N.  W.  Rep.  39a 

Floodlnc  LMidi — DamacH. — Where  landa  which  have  been  overflowed,  are- 
injured  by  the  deposit  of  sand  thereon,  evidence  of  the  cost  of  removing  the- 
sand  ia  admlsiible.  Trinity  &  Sabine  R.  Co.  -v.  Schofield  tTei.),  10  S.  W,  Rep. 
jyc.  Where  crops  have  Jieen  destroyed  by  an  overflow  before  they  had  matured, 
evidence  of  what  that  character  of  crop  was  worth  at  or  near  the  place  where  it 
was  growing  when  matured,  is  admissible.  Gulf,  Colorado  St  Santa  Fe  R.  Co. 
V.  McGowan  (Tci.),  11  S.  W.  Rep.  it6. 

taiB* — BrUenae  of  Hatflftnae. — Where  the  claim  for  damages  ia  based  upon 
an  overflow  of  lands  caused  by  the  negligent  construction  of  the  defendant's 
nulroad,  evidence  that  after  the  overflow  the  defendant  enlarged  and  recon- 
Btructed  its  culverts  Is  not  admissible  for  the  purpose  of  showlns  negligence- 
Gul^  Colorado  St  Santa  Fe  R.  Co.  v.  McGowan  (Tex.),  11  S.  W.  Rep.  3^. 


Emery,  Ei  Ux. 


Raleigh  and  Gaston  R.  Co. 

am  N.  Car.  S09.) 

gnlTacta— Conrtruetloit— Stifflelaiior— Duty  of  Company.— It  Is  the  duty  of  a 
railroad  company  to  so  construct  its  culverts  that  they  will  carry  off  the  water 
of  the  streams  over  which  they  are  built  under  all  ordinary  circumstances  likely 
to  occur  in  the  usual  course  of  nature,  including  such  heavy  rains  as  are  ordf- 
itarily  expected,  although  of  only  occasional  occurrence.  But  it  la  not  liable  for 
damages  resulting  from  its  culverts  being  insufficient  to  carry  off  the  overflow 
caused  by  extraordinary  and  unusual  rainfalls. 

■■me  Erldaitco— Baptttatlon  of  Engineer.— The  reputation  for  intelligence 
and  slcill  of  a  civil  engineer,  under  whose  direction  a  culvert  was  built,  cannot 
be  shown  in  evidence  on  the  trial  of  an  issue  as  to  whether  the  culvert  was  in 
&ct  to  constructed  as  to  carry  off  the  water  except  In  cases  of  excessive  rainfalls. 

Imma — Zzpnt  TMtlmonj — BotutUl. — Where  the  issue  was  as  to  whether  a 
culvert  was  of  proper  size,  and  the  defendant  railroad  company  examined  as  It» 
witoesa  an  expert,  who  stated  that  he  built  the  culvert,  and  it  was  the  largest  one 
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he  had  ever  built:  Held,  that  it  wa<  proper  to  permit  the  plaintiff  to  show  that 
another  corporation  hod  built  h  larger  culvert  over  the  Game  stream  a  short 
distance  below  the  culvert'  in  controversy. 

aanM — Floodlnf — OontrilratoTT  XeKUcenee — Uia  of  Landa  Bnlijact  to  OtmBow. 
— Where  the  owner  of  a  track  of  land  had  his  brickyard  on  the  premUes,  and 
his  crops  submerged  with  water  bj  reason  of  the  negligent  construction  of  a 
railroad  culvert,  he  is  not  guilty  of  contributory  negligence  when  he  allerwards 
constructs  a  briclcyard  In  the  same  place  and  plants  a  crop  on  the  same  land, 
both  of  which  ere  again  submerged  from  the  same  cause.  Because  a  culvert  was 
negligentlj-  constructed  bv  a  railroad  company,  and  plaintiff  knew  it,  is  no 
reason  why  plaintiff  should  have  abandoned  his  land  and  ceased  all  effort  to 
udliie  it 

Same— DamBKW— Srtoppel— OondamaatlMi  of  Btc>>t  of  War. — Froceediivs  for 
the  condemnation  of  land  for  the  right  of  way  of  a  railroad  company  will  not 
operate  as  an  estoppel  in  an  action  brought  by  a  party-  to  such  proceedings  to 
recover  damages  to  bis  lands  resulting  from  the  negligent  construction  of  a 
-culvert  by  the  cnmpany. 

WnM — Boquialtlon  of  Buamoat— BzMnt  of  Umt.— The  right  to  have  and 
maintain  a  culvert,  so  constructed  as  to  cause  plaintiff's  land  to  be  overSowed, 
can  t>e  acquired  by  a  railroad  company  by  proof  of  twenty  years'  uiier.  But  the 
user  must  have  been  such  as  to  have  subjected  the  company  to  an  action  at  any 
time  during  the  twenty  years,  and  It  must  be  shown  that  the  overflow  has,  at 
regular  or  irregular  Intervals  during  the  twenty  years,  covered  the  very  land  in 
■controversy. 

This  is  a  civil  action,  tried  before  Graves,  J.,  at  May  term, 
lS88,  of  the  superior  court  of  Halifax  county. 

There  was  a  verdict  for  plaintiff,  and  the  defendant  appealed 
to  the  supreme  court. 

The  pleadings  were  as  follows,  omitting  immaterial  portions 
of  them: 

The  plainti^,  complaining  of  the  defendant,  alleges : 

"  1.  That  the  defendant  is  a  corporation,  duly  chartered  and 
organized  under  an  act  of  the  General  Assembly  of  North 
Carolina,  passed  at  its  session  in  l8  ,  and  acts  amendatory 
thereof. 

"2.  That  the  plaintiff  Emma  J.  intermarried  with  Thos.  L, 
Emery  many  years  prior  to  the  year  1884. 

"3.  That  the  feme  plaintiff  is  the  owner  of,  and,  for  some 
years  prior  to  1884,  has  been  the  owner  of  a  valuable  farm,  ad- 
jacent to  the  town  of  Weldon,  and  lying  upon  Chockeyotte 
creek,  and  upon  the  upper  or  south  side  of  the  roadbed  of  the 
defendant,  which  said  farm  is  commonly  known  as  the  '  Model 
Farm.' 

"4.  That  the  defendant's  track  passes  over  said  Chockeyotte 
creek,  and  the  defendant,  more  than  three  years  prior  to  the  be- 
ginning of  this  action,  negligently  constructed  a  culvert  under 
its  said  track  for  the  passage  of  the  waters  of  said  creek,  which 
they  have  maintained  ever  since,  to  the  great  nuisance  of  the 
plaintiff. 

"5.  That  in  times  of  freshets  or  excessive  rains,  the  said  cul- 
vert  is  entirely  too  small  for  the  free  passage  of  the  waters  of 
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said  creek,  so  that  the  said  stream  becomes  dammed  and  choked 
up,  and  the  waters  thereof  are  ponded  back  upon  the  plaintiffs 
land,  to  its  great  injury  and  diminished  productiveness  for  pur- 
poses  of  agriculture. 

"7.  That  in  the  fall  or  late  summer  of  1885,  the  said  defendant 
wrongfully  and  negligently,  by  means  of  its  said  culvert  as  afore- 
said, caused  the  waters  of  said  creek  to  pond  back  upon  plaintiff's 
land  and  brickyard  situated  thereon,  and  destroyed  i7S,coo  brick, 
the  property  of  the  plaintiff,  standing  thereon,  worth  five  dollars 
per  thousand,  and  accumulated  clay  and  debris  upon  the  said 
brickyard  of  the  plaintiff,  to  her  damage  one  thousand  and 
seventy -five  dollars. 

"8,  That  about  May  or  June,  1887,  the  said  defendant  wrong- 
fully and  negligently,  by  reason  of  its  said  culvert  as  aforesaid, 
caused  the  waters  of  said  creek  to  pond  back'upon  the  plaintiff's 
land  and  brickyard  situated  thereon,  and  destroyed  75,000  brick 
situated  thereon,  the  property  of  plaintiff,  worth  five  dollars  per 
thousand,  and  accgmulated  clay  and  debris  upon  said  yard,  to 
her  damage  four  hundred  and  seventy-five  dollars,  and  destroyed 
the  plaintiffs  crop  growing  upon  said  land,  to  her  further  dam- 
age nine  hundred  dollars. 

"9,  That,  about  the  last  of  October  or  first  of  November,  1887, 
the  said  defendant  negligently  and  wrongfully  caused  the  water 
of  said  creek  to  pond  back  upon  the  plaintiffs  land  and  brick- 
yard as  aforesaid,  by  means  of  said  culvert,  and  destroyed  15,000 
brick,  the  property  of  plaintiff,  standing  upon  said  yard,  which 
said  brick  were  worth  five  dollars  per  thousand,  and  accumulated 
clay  and  debris  thereon,  to  the  plaintiffs  damage  one  hundred 
and  twenty-five  dollars. 

"  10.  That  the  annual  damage  to  the  plaintiffs  crops  of  grass, 
oats,  corn,  etc.,  has  been  five  hundred  dollars  per  year  for  the 
past  three  years, 

"Wherefore,  the  plaintiff  prays  judgment  for  four  thousand 
dollars  damages  and  costs." 

The  defendant,  answering  the  complaint  herein,  says: 

"  I.  That  sections  i  and  2  are  admitted. 

"2.  That  section  3  is  admitted,  with  the  following  modifica- 
tion, i.  (-.,  that  the  farm  of  the  plaintiff,  known  as  the  '  Model 
Farm,'  does  not  abut  on  or  touch  the  roadbed  or  right  of  way  of 
the  defendant. 

"  3.  That  section  4  is  denied  as  therein  charged,  and  in  answer 
thereto,  the  defendant  says,  that  more  than  twenty  years  before 
the  commencement  of  the  plaintiffs  action,  the  defendant  caused 
to  be  constructed  over  the  said  creek,  by  skilful  engineers,  and 
with  the  utmost  care,  the  said  culvert  as  a  part  of  its  roadbed 
and  track,  which  it  was  duly  and  legally  authorized  to  do ;  and 
this  defendant   is  informed  and  believes,  and  so  avers,  that  the 
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said  culvert  in  no  way  obstructs  or  impedes  the  natural  flow  of 
the  water  in  and  along  said  creek,  but,  on  the  contrary,  the 
capacity  of  said  culvert  exceeds  many  times  the  capacity  of  the 
channel  of  said  creek ;  and  this  defendant  denies  that  it  has^ 
unlawfully,  negligently  or  wilfully  erected,  or  maintained  any  nuis- 
ance to  the  plaintiff  by  the  construction  of  said  culvert. 

"4.  That  section  5  of  the  complaint  is  not  true,  and  is  denied^ 
and,  further  answering  said  section,  this  defendant  says  that  the 
culvert  of  the  defendant  exceeds  many  times  the  natural  capacity 
of  said  creek,  and  that  the  overflow  of  the  plaintiff's  said  land  is 
caused  by  the  negligence  of  the  plaintiff  in  not  removing  obstruc- 
tions from  and  near  the  bed  of  said  creek,  so  as  to  allow  a  free 
dischai^e  of  flie  surplus  waters  thereof,  all  of  which  said  obstruc- 
tions are  above  the  defendant's  culvert  and  right  of  way, 

"  5.  That  section  7  of  the  complaint  is  not  true,  and  is  denied, 
and,  as  a  further  answer  thereto,  this  defendant  says,  that  prior 
to  placing  their  brickyard  on  said  '  Model  Farm,'  the  plaintiffs 
well  knew  that  said  yard  was  subject  to  overflow,  both  from  the 
Roanoke  river  and  said  creek,  in  times  of  freshets  therein,  and 
the  defendant  alleges  that  the  plaintiffs  were  guilty  of  contribu- 
tory negligence  in  placing  their  said  brickyard  on  said  farm. 

"  6.  That  section  8  of  the  complaint  is  not  true,  and  is  dented^ 
_  and,  further  answering  said  section,  this  defendant  says  that  the 
damages  to  said  plaintiff's  brickyard  and  bricks  was  caused  by 
the  contributory  negligence  of  plaintiff,  as  set  out  in  section  5  of 
this  answer;  and  that  as  to  the  alleged  damages  of  the  plaintiffs 
growing  crops,  if  any,  this  defendant  alleges  the  same  was  caused 
by  the  negligence  of  the  plaintiff  in  not  causing  his  said  land 
to  be  properly  drained,  and  in  not  removing  obstructions  to- 
the  flow  of  the  water  in  said  creek. 

"  7.  That  section  9  of  the  complaint  is  not  true,  and  is  denied, 
and,  for  further  answer  thereto,  this  defendant  adopts  the  next 
two  preceding  sections  of  this  answer  as  an  answer  thereto. 

"  8.  That  section  10  of  the  complaint  is  not  true,  and  is  denied, 
and,  for  further  answer  thereto,  defendant  alleges  that  the  alleged 
damage  to  plaintiff's  crop,  if  any,  was  caused  by  the  negligence 
of  the  plaintiff,  as  hereinbefore  set  out  and  pleaded," 

And  for  a  further  defence  to  the  plaintiff's  said  action,  this 
defendant  says : 

"  That  the  alleged  damages  charged  in  complaint,  if  any,  were 
the  result  of  unusual  and  excessive  rain,  which  no  care,  caution 
or  foresight  of  the  defendant  could  have  prevented,  and  the 
defendant  alleges  that  it  was  guilty  of  no  negligence  or  want  of 
due  care  in  the  construction  and  maintenance  of  its  said  culvert; 
and  for  a  further  defence  this  defentjant  says  that  more  than 
twenty  years  before  the  commencement  of  this  action,  it  erected 
its  said  culvert  of  its  present  dimensions,  and  has  been  in  the 
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peaceable  and  undisturbed  possession  and  maintenance  thereof 
since  then  up  to  the  bringing  of  this  action,  and  that  the  then 
owner  of  the  plaintiff's  land  assented  and  agreed  to  the  building 
of  said  culvert." 

Wherefore,  defendant  asks  judgment,  that  he  go  without  day, 
and  for  his  costs. 

The  plaintiff,  by  leave  of  the  court,  amends  his  complaint  by 
striking  out,  in  section  5,  line  2,  the  word  "  excessive,"  and  in- 
serting in  lieu  thereof  the  word  "heavy." 

The  plaintiH  offered  issues  numbered  one  and  two,  and  the 
defendant  offered  issues  numbered  three  and  four.  The  issues 
thus  submitted  were  approved  by  the  court  and  submitted  to  the 
jury.  After  the  charge,  and  before  the  jury  retired,  the  court 
directed  issue  number  four  to  be  divided,  and  the  i.ssues  sub- 
mitted were  as  follows: 

"  I .  Has  the  defendant  negligently  ponded  water  back  upon  the 
plaintiff's  land? 

"2,  If  so,  v/hat  damage  has  plaintiff  sustained  thereby? 
"3.  Have   the   plaintiffs    been   guilty   of   contributory  negli- 
gence ? 

"4.  How  long  has  defendant  been  using  the  culvert  in  its 
present  condition  ? 

"5.  And  has  the  user  given  the  defendant  an  easement  in  the 
lands  of  plaintiff?" 
Defendant  excepted. 

The  defendant  asked  that  this  issue  be  submitted  to  the  jury: 
"What  was  the  depth  of  rainfall  on   loth  May,  1887?     Was 
the  rainfall  of  10th  May,  1887,  excessive  and  extraordinary?" 
This  was  refused,  and  the  defendant  excepted. 
The  defendant  asked  to  have  this  issue  submitted  to  the  jury : 
"What  damages  did  plaintiff  sustain  by  the  ponding  back  of 
the  water  on  that  occasion  ?  " — meaning  10th  May,  1887. 

The  court  declined  to  submit  this  issue,  and  defendant  ex- 
cepted. 

There  was  much  evidence  offered  on  both  sides,  and  it  seems 
material  to  set  out  a  good  deal  of  it  in  order  to  point  out  the 
several  exceptions  made.  The  complainant,  T.  L.  Emery  testi- 
fied: "My  wife  owns  and  had  owned  the  land  known  as  the 
'Model  Farm'  fourteen  years  at  the  time  of  bringing  this  suit. 
That  the  tract  of  land  did  not  adjoin  the  railroad  track  of  defend- 
ant, but  lies  to  the  south  of  the  road,  on  Chockeyotte  creek, 
above  the  culvert.  The  culvert  at  the  base  is  sixteen  feet  wide. 
The  stream  just  above  the  culvert  is  26  feet  wide.  The  length 
of  the  embankment  is  more  than  one  hundred  feet  or  more. 
Close  to  the  culvert,  below,  the  creek  is  25  or  26  feet  wide,  and 
then  it  widens  out  and  deepens,  being  36  feet  wide.  Seemed  to- 
be  8  or  9  feet  deep.  We  measured  from  water's  edge  when  low» 
37  A.  ft  E.  R.  R.  Ca«.— 17 
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12  inches  above  low  water,  spreads  out  a  hundred  or  two  feet. 
There  is  eddy  or  back  water  within  a  foot  or  two  of  lower  edge 
of  culvert.  I  noticed  that  the  water  rushes  through  and  had 
undermined  the  culvert,  so  that  some  of  the  large  stones  of  which 
it  was  built  have  cracked." 

The  plaintiff  then  otfered  to  prove  that  some  200  yards  below, 
on  the  same  stream,  the  Roanoke  Navigation  company  had  con- 
structed a  culvert  before  defendant,  which  is  26  feet  wide,  but 
upon  objection,  this  testimony  was  then  excluded. 

The  witness  then  testified  that,  in  time  of  heavy  rains,  when 
the  creek  is  swollen,  the  water  is  ponded  back  on  the  land;  that 
much  of  the  land  is  rich,  alluvial  land — that  it  is  not  all  low  bot- 
tom; that  on  the  land  is  clay  suitable  for  making  bricks;  that 
he  had  made  a  brickyard;  that  in  the  fall  of  1S85,  he  had  been 
damaged  by  the  ponding  back  of  water  on  the  land — that  his 
crop  was  injured,  and  he  had  lost  175,0^0  unburnt,  sun-dried 
brick,  which  had  been  packed  under  shelter;  the  water  did  not 
go  over  top  of  the  stack,  but  came  up  to  the  lower  part,  and  the 
brick  softened  and  mashed,  and  others  came  down  and  were 
softened  and  mashed  down  in  the  same  way;  brick  worth  $5  per 
thousand ;  at  that  time  the  water  was  ten  or  twelve  feet  higher 
above  the  culvert  than  it  was  below. 

That  in  May,  1887,  the  water  was  ponded  back  over  his  land; 
land  rich,  partly  in  clover,  partly  in  oats,  and  partly  in  other 
crops;  the  witness  testified  as  to  the  damage  to  the  crop,  but  as 
to  that  it  is  not  deemed  material  to  set  out  the  particulars.  At 
this  time  witness  had  about  75,000  bricks  destroyed  at  same  place 
and  in  same  manner  as  in  1885. 

Again,  in  October,  1887,  about  the  time  of  the  fair,  water 
ponded  back  again;  destroyed  15,000  brick.  For  agriculture  for 
1885  and  1886,  damages  $400  to  $500  per  year.  The  water  was 
ponded  back  at  almost  every  rain  by  the  culvert.  The  land  was 
well  ditched.  Any  ordinary  size  rain  would  pond  it  back  on  the 
farm.  It  takes  a  larger  rain  than  ordinary  to  pond  it  back  on  the 
brick-yard. 

On  the  cross-examination  of  witness  he  said,  there  is  a  mill-dam 
below  the  culvert,  I  do  not  know  how  high,  which  has  been  there 
eight  or  ten  years.  The  rain  in  May,  1887,  was  a  big  rain,  but  I 
do  not  know  that  it  was  extraordinary.  Culvert  is  higher  25  to 
30  feet.  No  freshet  in  river  when  my  brick  were  destroyed.  In 
reply  to  question,  as  to  why  did  you  not  make  your  brickyard 
out  of  reach  of  the  water  after  your  bricks  were  destroyed  the  first 
time,  witness  said,  "The  brickyard  had  cost  me  a  great  deal,  and 
I  took  the  risk,  "  and  afterwards  said  it  was  the  only  suitable 
[Jace  for  making  brick.  I  have  omitted  much  of  the  details  in  re- 
gard to  damages  to  brick,  etc.,  not  deemed  material. 

By  consent,  defendant  was  allowed  to  introduce,  out  of  the 
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regular  order,  the  witness  P.  B.  Hawkins,  who  testified:  "  I  built 
the  culvert  in  1859:  I  was  contractor  for  the  work;  Bodwcll,  a 
civil  engineer,  had  direction  of  the  construction." 

The  defendant  offered  to  show  by  witness  the  reputation  of 
Bodweil  as  an  intelligent  and  expert  engineer. 

Plaintiff  objects.     Objection  sustained. 

Exception  by  defendant. 

Witness  qualified  himself  as  an  expert,  and  further  testified : 

"  I  think  the  culvert  sufficiently  large  for  the  size  of  the  stream; 
I  thought  it  sufficient  to  carry  off  any  rise :  largest  culvert  I  ever 
built. " 

Upon  cross-examination,  witness  said  : 

"  If  the  jury  find,  as  a  fact,  the  water  was  ponded  back  ten  or 
twelve  feet  higher  above  the  culvert  than  below,  it  would  not  be 
sufficient. " 

T,  A.  Clark,  a  witness  introduced  by  defendant,  testified: 

"That,  under  the  authority  of  the  War  Department,  he  had 
kept  a  record  of  rainfall  in  Weldon  for  past  seventeen  years  ;  that 
on  the  loth  day  of  May,  1887,  6  63.100  inches  of  rain  fell;  fell 
from  9  A.M.  to  midnight ;  this  was  an  extraordinary  fall  of  rain ; 
no  such  rain  has  fallen  since  I  have  kept  record." 

The  plaintiff  was  permitted,  after  objection  by  defendant,  toask 
the  witness  Clark,  "if  ponding  back  or  accumulating  water  on  the 
*  Model  F"arm, '  in  the  spring  or  summer  time,  tended  to  injure 
health  >" 

Objection  overruled.     Exception  by  defendant. 

Witness  answered:  "It  would  depend  upon  how  long  water 
staid:  if  it  became  stagnant,  it  would."- 

Defendant  objected  to  answer.     Overruled.    Defendant  excepts. 

The  plaintiff  proposed  to  show  that  the  culvert  below  was 
larger.     Defendant  objects. 

Court  being  of  opinion  that  defendant  had  opened  the  door,  by 
the  examination  of  the  witness  Hawkins,  allowed  witness  to 
testify. 

Dr.  O'Brien,  a  medical  expert,  introduced  by  the  defendant, 
was  asked  by  the  plaintiff : 

"  If  the  jury  believe,  in  time  of  large  rain,  large  quantities  of 
water  are  ponded  back  on  Emery's  Model  Farm,  on  which  the 
vegetation  is  rank,  what  would  be  the  effect  upon  health  ?  " 

Defendant  objects.     Overruled.     Exception  by  defendant. 

Witness  answered :  "Rank  vegetation  would  be  killed  by  water 
and  exposure  to  sun  ;  in  the  summer  time  would  produce  malaria." 

Objection  to  answer  by  defendant.  Overruled.  Exception 
by  defendant. 

The  defendant  prayed  the  following  instructions: 

"  I.  If  the  jury  shall  believe  that  in  May,  1 8S7,  a  rainfall  of  over 
six  inches  fell,  said  fall  of  rain  excessive  and  extraordinary,  and  if 
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the  jury  shall  believe  that  damage  was  sustained  thereby,  that  the 
defendant  is  not  liable  therefor.  " 

Refused,  except  as  hereinafter  set  out  in  charge.  Defendant 
excepts. 

"  2.  That  if  the  jury  shall  believe  that  the  plaintiff  knew,  or  had 
cause  to  know,  at  the  time  he  placed  the  brick  at  the  place  he 
did,  that  it  was  subject  to  overflow,  then  it  was  contributory  neg- 
ligence, and  they  will  answer  the  issue,  Yes.  " 

Refused,  except  as  hereinafter  set  out  in  charge.  Defendant 
excepts. 

"  3.  That  if  the  plaintiff  knew  at  the  time  he  planted  his  crops 
on  the  Model  Farm,  that  it  was  subject  to  overflow,  then  he  has 
contributed  to  the  damage,  and  the  jury  will  find  issue,  '  Yes. '  " 

Refused,  except  as  is  hereinafter  set  out  in  the  charge.  De- 
fendant excepts. 

"4.  That  if  the  defendant  has  used  its  culvert  as  it  now  is  since 
1857,  then  the  law  presumes  it  has  a  grant  to  do  so,  and  the 
plaintiff  cannot  recover.  " 

Refused,  except  as  is  hereinafter  set  out  in  the  charge.  De- 
fendant excepts. 

The  defendant  also  asks  this  instruction  : 

"  That  there  is  no  evidence  that  the  maintenance  of  the  culvert 
by  the  defendant  in  its  present  condition  is  a  public  nuisance,  " 
which  was  given  by  the  court: 

The  court  then  instructed  the  jury  as  follows: 

"The  first  issue  is,  has  the  defendant  negligently  ponded  water 
back  upon  the  plaintiff's  land  ? 

"The  burden  rests  upon  the  plaintiff  to  satisfy  you,  by  a  pre- 
ponderance of  the  testimony — ;'.  i:,  by  the  greater  decree  of  cre- 
dence raised  in  your  minds.  Now,  what  is  the  truth  of  this  matter? 
No  question  is  made  about  the  building  of  the  railroad  and  the 
construction  of  the  culvert,  for  the  defendant  admits  so  much. 
The  defendant  says  that,  although  it  had  constructed  the  culvert, 
it  was  built  in  such  manner  and  with  such  care  that  injury  to  the 
plaintiff  ivas  not  to  have  been  anticipated.  It  was  the  duty  of 
the  defendant  to  have  constructed  its  culvert  so  that  it  would 
carry  off  the  water  of  the  stream  under  all  ordinary  circumstances, 
and  the  usual  course  of  nature,  even  to  the  extent  of  such  heavy 
rains  as  are  ordinarily  expected,  unless  it  has  the  right  of  grant, 
actual  or  presumed,  to  make  it  smaller.  If  the  defendant  so  con- 
structed the  culvert  that  it  was  not  sufficient  to  carry  off  the 
water  of  the  stream  under  ordinary  circumstances  (and  by  ordi- 
nary circumstances  is  meant  the  usual  rainfall ),  even  if  such  heavy 
rains  are  occasional ;  and  if  by  reason  of  the  insufficient  culvert 
the  plaintiff's  land  was  overflowed,  the  answer  to  the  first  issue 
should  be  'Yes,'  unless  the  defendant  had  acquired  the  right  to 
pond  water  on  the  plaintiff's  land.    As  to  whether  the  defendant 
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had  such  right,  I  will  instruct  you  when  I  come  to  speak  of  the 
fourth  issue. 

"On  the  other  hand,  if  the  jury  shall  believe  that  the  plaintiff's 
land  was  flooded  from  the  creek  and  not  by  back  water  from  the 
culvert,  then  it  was  done  by  the  negligence  of  the  defendant, 
and  the  issue  should  be  answered  'No.'  And  if  the  jury  shall 
believe  that  the  mill  dam  below  the  culvert  obstructed  the  full 
flow  of  the  water,  so  that  it  did  not  flow  freely  through  the 
culvert,  as  it  would  have  otherwise  done,  and  that  if  it  had  not 
been  for  the  mill  dam  the  water  would  not  have  ponded  back  on 
the  plaintiff's  land,  then  your  answer  should  be  '  No,'  for  the  de- 
fendant is  not  responsible  for  the  overflow  caused  by  the  mill 
dam.  It  can  be  only  responsible  for  its  own  act,  not  for  the  acts 
of  others. 

"  If  the  jury  shall  believe  that  the  culvert  is  sufficient  to  carry 
off  all  the  water  having  a  natural  outlet  by  the  creek,  except  in 
cases  of  extraordinary  and  unusual  rainfall,  then  defendant 
was  not  negligent,  and  if  the  overflow  was  the  result  of 
extraordinary  rainfall,  the  answer  should  be  'No.'  But 
whether  there  was  overflow- of  plaintiff's  land,  whether  such  over- 
flow was  caused  by  heavy  rains,  such  as  are  not  unusual,  and  the 
obstructed  flow  of  the  water  ty  the  culvert,  or  whether  the  cul- 
vert was  sufficient  to  carry  off  the  water  under  ordinary  circum- 
stances, or  whether  the  overflow  was  all  the  result  of  extraor- 
dinary rainfall,  are  questions  for  you  to  say. 

"  Perhaps  it  may  be  proper  for  me  to  say  that  if  you  find  the 
first  issue  '  No,"  that  is  an  end  of  the  case.  But  if  you  should 
answer  '  Yes,'  then  it  becomes  material  to  consider  and  determine 
other  issues. 

"I  shall  next  call  your  attention  to  the  fourth  issue.  (N.  B, — 
This  issue  was  afterwards  divided,  and  constitutes  the  fourth  and 
fifth  issues  as  found  in  the  record.) 

"The  fourth  issue  is  compound.  The  first  question  presented 
is  as  to  how  long  the  defendant  has  been  using  the  culvert  in  its 
present  condition.  This  is  merely  a  question  of  fact,  upon  which 
I  can  give  you  very  little  assistance.  You  must  determine  it 
upon  the  evidencc- 

"The  second  part  of  the  issue  is,  'and  had  the  user  given  the 
defendant  an  easement  on  the  land  of  the  plaintiff?' 

"  It  is  insisted  by  the  defendant  that,  having  used  the  culvert 
for  more  than  twenty  years  before  the  plaintiff  began  his  action, 
that  it  has  acquired  a  right,  not  only  to  use  it  for  its  own  pur- 
poses, but  to  use  it,  although  it  may  have  the  effect  of  ponding 
back  water  on  the  land  of  the  plaintiff.  It  is  true  that  a  right  to 
pond  water  upon  the  land  of  another  may  be  acquired  by  act- 
ually ponding  it  back  and  keeping  it  so  ponded  back  for  tventy 
years.     It  is  not  necessary  that  it  should  be  kept  continually 
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ponded  to  the  same  height,  when  the  difference  is  made  by  low 
water  in  time  of  drought  or  (or  repairs,;  as  in  case  of  a 
mill  pond,  if  a  dam  is  erected  and  kept  up,  and  the  water  is 
ponded  back  for  twenty  years,  the  owner  of  the  mill  acquires  an 
easement  to  pond  the  water  back  over  the  land  covered  by  the 
mill  pond,  when  as  full  as  usual,  although  it  may  have  been  taken 
down  for  repairs,  and  although  it  may  occur  that  by  reason  of 
drought  or  by  reason  of  defects  in  the  dam  itself,  temporarily  the 
water  may  have  been  part  of  the  time  lower.  The  defendant 
assumes  the  burden  of  proof,  when  it  undertakes  to  show  its 
right  to  pond  water  back  on  the  land  of  plaintiff,  and  it  must 
show  it  by  a  preponderance  of  evidence." 

Exception  by  defendant. 

"If  the  jury  is  satisfied  that  the  defendant  has  for  twenty  years 
ponded  water  back  on  the  land  of  plaintiff  in  such  a  way  as  to 
expose  itself  to  action  for  such  ponding  for  twenty  years  before 
this  suit  was  begun,  then  the  defendant  has  acquired  a  right  to 
pond  the  water  back  on  the  plaintiff's  land." 

Exception  by  defendant. 

"  In  determining  this  question  of  easement  and  fixing  the  time 
of  the  twenty  years,  the  jury  must  count  out  the  time  from  20th 
May,  1861,  to  the  ist  January,  1870. 

"  In  fixing  the  beginning,  the  jury  must  find  the  time  that 
defendant's  claim  began  —  the  time  its  right  was  first  asserted  by 
an  actual  ponding  back  upon  the  lands  now  claimed  by  the 
plaintiff. 

"  It  makes  no  difference  whether  the  land  was  then  owned  by 
the  plaintitT,  or  by  those  under  whom  she  claims. 

"[In  order  to  acquire  a  right  by  prescription, the  user  must 
have  been  continuously  asserted  and  enjoyed  without  interruption 
for  twenty  years ;  and  if  the  ponding  back  of  water  on  the  land 
of  plaintiff  was  at  long  intervals,  such  occasional  trespasses  could 
not  ripen  into  title.]" 

Defendant  excepts  to  portion  of  charge  in  brackets. 

On  the  subject  of  contributory  negligence,  his  Honor  instructed 
the  jury  that  if  the  circumstances  were  such  that  a  man  of  ordi- 
nary prudence  would  have  planted  his  crops  and  put  his  bricks 
on  the  land,  then  the  plaintiff  was  not  negligent.  If  the  defend- 
ant had  a  right  by  prescription  to  pond  back  the  water  (if  he  did 
pond  it  back),  then  the  plaintiff  would  be  guilty  of  negligence  in 
placing  his  bricks  or  planting  his  crops  on  the  land,  and  the  jury 
should  answer  the  third  issue  "Yes."  But  if  defendant  had  no 
right  to  pond  back  the  water  (if  it  did  pond  it  back),  and  a  man 
of  ordinary  prudence  would  have  so  planted  his  crops  and  placed 
his  bricks,  then  the  plaintiff  was  not  guilty  of  negligence  in  so 
planting  his  crops  and  placing  his  bricks  on  the  land.  Defendant 
excepted.     His  Honor  also  further  charged  the  j  ury,  that  the  meas- 
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ure  of  damages  was  the  actual  injury  sustained  by  plaintiff's  crops 
and  brick. 

Verdict  for  plaintiff,  as  before  stated. 

Defendant  moved  for  a  new  trial : 

"  I.  For  admission  of  improper  testimony. 

"  2,  For  failure  to  instruct  as  requested, 

"  3.  For  error  alleged  in  chaise  given." 

Then  defendant  moved  for  judgment  upon  the  verdict.  Mo- 
tion overruled. 

This  cause  coming  on  to  be  heard,  and  having  been  tried  by  the 
jury  upon  the  following  issues: 

"  I.  Has  the  defendant  negligently  ponded  water  back  upon  the 
plaintiff's  land? 

"  2.  If  so,  what  damage  has  plaintiff  sustained  thereby? 

"3.  Have  the  plaintiffs  been  guilty  of  contributory  negligence? 

"4.  How  long  has  defendant  been  using  the  culvert  in  its  pres- 
ent condition? 

"5,  And  has  the  user  given  fhe  defendant  an  easement  in  the 
lands  of  the  plaintiff?" 

And  the  jury  having  answered  the  first  issue  "Yes;"  the  second 
issue,  "$1,870;"  the  third  issue,  "No;"  the  fourth  issue,  "Since  it 
was  built,  with  the  exception  of  the  cracks,  August,  1857,"  and 
the  fifth  issue,  "  No." 

"It  is  now,  on  motion  of  R.  O.  Burton^  Jr.,  plaintiff's  attorney, 
adjudged  that  the  plaintiff  recover  of  the  defendant  the  sum  of 
one  thousand  eight  hundred  and  seventy  dollars,  with  interest 
from  the  first  day  of  this  term  until  paid,  and  the  costs  of  this 
action,  to  be  taxed  by  the  clerk." 

From  this  judgment  the  defendant  appeals  to  the  supreme 
court, 

Mr.  R.  O.  Burton  for  the  plaintiff. 

Mr.  H.  W.  Day  for  the  defendant. 

AVERV,  J.  {after  stating  the  facts.)— The  action  was  brought  to 
recover  damage  for  injury  done  to  plaintiff's  brickyard  in  the  ye.ar 
188;,  and  again  in  May,  18S7,  and  to  his  crops,  by  overflows  caused 
by  the  defective  construction  of  a  culvert  over  a  creek  on  the  de- 
fendant's line. 

The  first  and  second  exceptions  present  the  question,  whether 
his  Honor  erred  in  refusing  to  submit  two  additional  issues  ten- 
dered by  defendant's  counsel.  It  was  not  the  design  in  adopting 
the  new  procedure,  that  parties  should  be  bound  by  rules  so  tech- 
nical as  those  which  governed  the  old  system  of  pleading.  The 
forms  of  action  being  disregarded,  and  it  being  requisite  only, 
under  the  Code, -to  allege  the  material  facts  in  the  complaint,  and 
to  admit  or  deny  the  allegations  in  the  answer,  ordinarily  it  must 
be  left  to  the  sound  discretion  of  the  nisi  prius  judge  to  deter- 
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mine,  when  required  6t  allowed  to  settle  the  issues,  whether  the 
action  can  be  tried  more  intelligently  and  satisfactorily  by  the 
jury  upon  specific  issues  submitted  for  the  purpose  of  eliciting 
distinct  findings  in  the  nature  of  a  special  verdict,  or  by  confining 
the  enquiry,  in  imitation  of  the  old  method,  to  a  single  issue,  or  a 
small  number  of  issues,  and  pointing  out,  by  instruction,  how  the 
conflicting  evidence,  controverted  in  the  pleadings  and  on  trial, 
though  not  involved  in  the  terms  of  the  issues  submitted,  bears 
upon  the  verdict  to  be  rendered  in  response  to  them,  provided, 
always,  that  the  issues  submitted  are  raised  by  the  pleadings. 

It  is  misleading  to  embody  in  one  issue  two  propositions,  as  to 
which  the  jury  might  give  different  responses,  and  on  exception 
taken  in  apt  time,  a  new  trial  will  in  such  cases  be  granted.  The 
facts  found  by  a  jury,  whether  comprehended  under  one  or  many 
issues,  must  be  sufificient  to  enable  the  court  to  proceed  to  judg- 
ment. When  the  judgment  can  be  predicated  upon  the  findings, 
though  it  may  appear  that  the  judge  who  tried  the  case  below 
refused  to  submit  more  specific  issues  tendered  by  a  party,  yet,  if 
he  told  the  jury  how  the  testimony  relating  to  the  issues  refused 
should  be  considered  in  connection  with  the  law,  in  passing  upon 
those  submitted,  and  thereby  gave  opportunity  to  enter  excep-' 
tion  to  the  instruction  given,  and  to  the  refusal  to  give  that 
asked,  the  appellate  court  will  not  grant  a  new  trial.  The  court 
will  impose  no  limit  to  the  exercise  of  discretion  on  the  part  of 
the  judge  below,  in  settling  the  issues,  except  that  the  facts  estab- 
lished by  the  responses  to  them  shall  constitute  a  lawful  basis  for 
the  judgment,  and  that  an  appellant  was  not  denied  an  opportu- 
nity to  have  the  law  applicable  to  any  material  portion  of  the  tes- 
timony fairly  presented  and  passed  upon  by  the  jury,  through  the 
medium  of  some  issue. 

The  defendant  contends  that  there  was  error  in  declining  to 
submit  to  the  jury  the  two  issues  offered: 

"I.  What  was  the  depth  of  rainfall  on  loth  of  May,  1887? 
Was  the  rainfall  loth  of  May  excessive  and  extraordinary? 

"2.  What  damage  did  plaintiff  sustain  by  ponding  back  of  the 
water  on  that  occasion?" 

His  Honor  presented  the  whole  question  of  negligence  on  the 
part  of  the  defendant  in  the  first  of  the  five  issues,  to  which  the 
jury  responded,  and  which  is  in  the  following  language: 

"  Has  the  defendant  negligently  ponded  water  back  upon  the 
plaintiff's  land?" 

The  judge  instructed  the  jury  upon  the  question  of  negligence 
on  defendant's  part  as  follows: 

"  It  was  the  duty  of  defendant  to  have  constructed  its  culvert 
so  it  would  carry  off  the  water  of  the  stream  under  all  ordinary 
circumstances  and  the  usual  course  of  nature,  even  to  the  extent 
of  such  heavy  rains  as  are  ordinarily  expected,  unless  it  has  the 
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right  of  grant,  actual  or  presumed,  to  make  it  smaller.  If  the 
defendant  so  constructed  the  culvert  that  it  was  not  sufficient  to 
carry  of  the  water  of  the  stream  under  ordinary  circumstances 
(and  by  ordinary  circumstances  is  meant  the  usual  rainfall),  even 
if  such  heavy  rains  are  occasional,  and  by  reason  of  insufficient 
culvert  the  plaintiff's  land  was  overflowed,  the  answer  to  the  first 
issue  should  be  'Yes,'  unless  the  defendant  had  acquired  the 
right  to  pond  water  on  the  plaintiff's  land." 

We  think  his  honor  stated  the  law  correctly,  and  is  sustained 
by  the  case  of  Wright  v.  Wilmington,  92  N,  C,  156,  and  the 
authorities  there  cited;  also  Wood  on  Railways,  vol,  2,  §  253, 
P-  873' 

By  applying  the  law,  as  stated  by  the  court,  the  jury  would 
naturally  determine,  from  the  testimony,  whether  the  rainfall  of 
the  loth  of  May,  1887,  or  that  in  the  year  1885,  was  so  extra- 
ordinary and  excessive  that  it  could  not  have  been  reasonably 
expected  to  fall,  and  if  such  was  the  character  of  the  rain  at 
either  date,  they  would  naturally  leave  out  any  injury  sustained 
by  such  a  rain-fall,  in  making  their  estimate  of  the  damage ;  or 
if  they  found  that  all  the  damage  sustained  by  the  plaintiff,  both 
in  his  brick-yard  and  as  to  his  crops,  was  attributable  to  extra- 
ordinary rains,  they  would  of  course  respond  "  No  "  to  the  issue, 
His  Honor,  in  addition  to  the  language  quoted  from  his  charge, 
told  the  jury  that  the  defendant  was  "not  negligent,  if  the  over- 
flow was  the  result  of  extraordinary  and  unusual  rainfall."  The 
defendant  introduced  a  witness,  P.  B.  Hawkins,  who  testified 
that  he  built  the  culvert  in  1859,  was  contractor  for  the  work, 
and  that  one  Bodwell,  a  civil  engineer,  had  direction  of  the  con- 
struction. 

The  defendant  offered  to  show  by  the  witness  Hawkins  "  the 
reputation  of  Bodwell  as  an  intelligent  and  expert  engineer."  On 
objection  by  the  plaintiff,  the  testimony  was  held  to  be  incom- 
petent, and  the  defendant  excepted.  Counsel  on  the  argument 
in  this  court  did  not  abandon  this  exception,  but  failed  to  cite 
any  authority  in  support  of  it ;  and  we  cannot  see  how  the  fact 
that  the  engineer,  who  had  the  oversight  of  the  construction  of 
the  culvert,  was  an  intelligent  and  expert  engineer,  tends  to  show 
that  the  culvert  was  in  fact  so  constructed  as  to  carry  off  any 
but  an  excessive  fall  of  rain. 

The  plaintiff  had,  before  the  introduction  of  the  witness  P.  B. 
Hawkins,  "offered  to  prove,  as  tending  to  show  negligence,  that, 
some  two  hundred  yards  below,  on  the  same  stream,  the  Roanoke 
Navigation  Company  had  constructed  a  culvert  before  defendant, 
which  was  twenty-six  feet  wide,"  but  upon  objection  by  defend- 
ant the  testimony  was  then  excluded.  The  witness  Hawkins, 
having  qualified  himself  to  speak  as  an  expert, said:  "I  think  the 
culvert  a  sufficiently  large  culvert  for  the  size  of  the  stream.     I 
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thought  it  sufficient  to  carry  off  any  rise.  It  was  the  lai^est  cul- 
vert I  ever  built,"  Subsequently,  the  court,  being  of  opinion 
that  the  defendant, by  the  examination  of  Hawkins,  had  "opened 
the  door"  and  made  the  evidence  previously  excluded  competent, 
allowed  a  witness  to  testify,  after  objection  on  the  part  of  the 
defendant,  that  the  culvert  built  by  the  Roanoke  Navigation 
Company,  two  hundred  yards  below,  on  the  same  stream,  was 
larger  than  that  built  by  Hawkins,  and  this  is  the  ground  of 
another  exception  relied  on  by  the  defendant.  We  concur  with 
his  Honor  in  his  ruling.  Hawkins  had  qualified  as  an  expert,  as 
we  may  fairly  infer  from  the  record,  in  part,  at  least,  showing  his 
exp*-ience  as  a  contractor  for  work  on  railways,  and  at  any  rate 
he  had  been  allowed,  after  stating  that  he  had  built  that  par- 
ticular culvert,  to  testify  further  that  it  was  the  largest  he  had 
ever  built,  the  natural  inference  being  that  he  had  constructed  a 
number,  and  this  was  of  unusual  capacity.  In  order  to  break 
the  force  of  this  testimony,  it  was  competent  for  the  plaintiff  to 
show  that  another  had  been  built  so  near  below  that  the  volume 
of  water  in  the  stream  would  not  probably  be  materially  increased 
before  reaching  it,  or  certainly  to  show  that  another  and  larger 
one  was  very  near,  and  in  that  way  to  meet  the  ai^ument  {which 
defendant's  counsel  might  make  to  the  jury)  that  an  expert  and 
experienced  engineer  had  never  constructed  one  that  would  allow 
so  much  water  to  pass.  Hawkins  might  have  been  asked,  on 
cross-examination,  with  a  view  to  impeach  him  or.  destroy  the 
weight  of  his  testimony  as  an  expert,  what  the  dimensions  of  the 
lower  culvert  were.  Grcenleaf  on  Ev.,  vol.  I,  §  468.  But  we 
think  that  the  testimony  of  Hawkins  tended  to  show  that  the 
defendant  had  not  done  the  work  in  a  negligent  or  unskilful 
manner,  by  impressing  the  jury  with  the  idea  that  no  larger  cul- 
vert had  ever  been  constructed,  because  an  educated  and  intelli- 
gent contractor  had  not,  in  the  years  of  experience  that  made 
him  an  expert,  built  one  so  large.  This  is  only  a  fair  inference 
from  the  testimony,  and  it  would  follow  that  testimony  as  to  the 
location  and  capacity  of  the  lower  culvert  must  of  necessity  tend 
to  remove  the  incorrect  impression  made  by  Hawkins'  testimony, 
and  in  that  way  bear  directly  upon  the  question  of  negligence 
involved  in  the  first  issue. 

The  testimony  offered  to  prove  that  the  stagnant  water  en- 
gendered malaria  and  caused  sickness,  was  withdrawn  from  the 
jury,  and  the  exception  growing  out  of  its  introduction  was  not 
insisted  on  in  this  court. 

Counsel  for  the  defendant  contends  that  there  was  error  in  the 
refusal  to  give  the  instruction  prayed  for  in  reference  to  contribu- 
tory negligence,  and  in  giving  that  substituted  by  his  Honor  for 
it.  Indeed,  in  the  argument  in  this  court  counsel  went  further 
and  cited  a  number  of  authorities  to  establish  the  position  that 
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this  is  a  case  in  which,  upon  the  undisputed  facts,  the  jury  should 
have  been  told  there  was  contributory  negligence  on  the  part  of 
the  plaintiff. 

The  plaintiff,  T.  L.  Emery,  testified  that  in  the  fall  of  1885 
his  brickyard  was  overflowed,  and  in  May,  1887,  it  was  again  sub- 
merged, and  that  the  plaintiff  suffered  great  damage,  on  both 
occasions,  in  the  destruction  of  brick. 

In  reply  to  a  question,  he  stated,  as  a  reason  why  he  again 
made  brick  at  the  same  place,  after  the  overflow  in  1885,  that  the 
preparation  of  the  brickyard  had  cost  him  a  good  deal  of  money, 
and  that  the  place  selected  was  the  only  place  suitable  for  making 
brick  on  the  land. 

It  is  insisted  that  there  was  a  want  of  ordinary  care  shown  by 

Elaintifl  in  manufacturing  brick  a  second  time  in  a  place  that  had 
een  overflowed  nearly  two  years  before. 
If  the  jury  had  not  found  that  there  was  negligence  on  the 
part  of  the  defendant  in  response  to  the  first  issue,  then,  under 
the  instruction  of  his  Honor,  it  would  have  been  unnecessary  to 
proceed  to  consider  the  third,  which  involved  the  question  of 
contributory  negligence.  So,  we  may  assume  that  the  jury  agreed 
upon  the  affirmative  answer  to  the  first  issue,  before  discussing 
the  third. 

We  cannot,  upon  reason  or  authority,  reach  the  conclusion  that 
the  plaintiff  exhibited  a  want  of  ordinary  care  by  manufacturing 
brick  in  the  year  1887,  because  the  brickyard  had  been  damaged 
in  1885,  nor  that  he  was  negligent  in  planting  another  crop  in 
the  latter  year  on  land  that  had  been  overflowed  two  years  before, 
for  the  reason  that  the  defendant  company,  by  the  careless  and 
unskilful  construction  of  its  road,  in  the  failure  to  provide  ade- 
quately for  the  escape  of  the  water  of  the  creek,  even  when  there 
was  no  extraordinary  volume,  had  subjected  the  plaintiff  to  some 
risk  in  raising  the  usual  crops  on  the  farm,  or  attempting  to  utilize 
the  only  suitable  place  for  manufacturing  brick  on  that  tract  of 
land.  It  is  often  difficult  to  determine  when  the  admitted  evi- 
dence in  a  case  crosses  the  shadowy  line,  and  compels  the  court 
to  take  the  case  from  the  jury,  and  declare  as  the  law,  that  con- 
tributory negligence  has  been  proven.  The  application  of  the 
rule,  that  when  the  facts  are  ascertained,  the  question,  whether 
there  has  been  negligence  or  contributory  negligence,  is  one 
addressed  exclusively  to  the  court,  is  attended  with  difficulty, 
because  it  seldom  happens  that  the  material  facts  in  any  two 
cases  are  precisely  the  same.  When  there  is  any  conflict  in  the 
testimony  the  courts  will  lay  down  the  rules  of  law  and  define 
the  standard  of  care  necessaiy;  but  leave  the  jury  to  decide, 
whether,  under  the  circumstances,  ordinary  care  was  exercised  by 
a  defendant. 

The  defendant  has  no  reason  to  complain  that  the  court  allowed 
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the  jury  to  apply,  as  the  test,  the  abstract  principle  that  the  plain- 
tiffs were  bound  to  exercise  that  degree,  and  only  that  degree  of 
care,  which  a  man  of  ordinary  prudence  would  exhibit  in  the  man- 
agement of  his  affairs,  and  refuse  to  sustain  the  unreasonable  prop- 
osition that  a  prudent  man  must  either  allow  his  land  to  remain 
uncultivated,  and  his  brickyard,  with  his  investment  for  manu. 
facturing,  to  be  abandoned,  or  incur  the  risk  of  losing  the  fruits 
of  his  labor,  because  he  had  some  reason  to  fear  that,  by  the  neg- 
ligent construction  of  a  culvert,  the  crop  or  the  brick  might  be  in- 
jured or  destroyed.     Wood  on  Railway  Law,  sec.  3CX),  and  notes. 

The  authorities  cited  by  defendant  do  not  sustain  the  position, 
either  that  the  court  erred  in  refusing  to  give  the  instruction 
asked,  or  in  the  failure  to  go  further  in  that  given,  and  tell  the 
jury  that  the  admitted  facts  were  sufficient  proof  of  contributory 
negligence.  The  authority  to  which  council  refers  us  is  not  ap- 
plicable to  the  facts  of  this  case.  Beach  on  Contributory  Negli- 
gence, sees.  12  and  13. 

The  same  author  says,  section  162 :  "  It  is  for  the  court  to  say, 
in  a  majority  of  instances,  what  is  and  what  is  not  negligence,  as 
an  abstract  proposition.  When,  therefore,  the  facts  of  a  given 
case  are  undisputed,  and  the  inferences  orconclusions  tobe  drawn 
from  the  facts  indisputable — when  the  standard  of  duty  is  fixed 
and  defined  so  that  a  failure  to  attain  it  is  negligence  beyond  a 
cavil,  then  contributory  negligence  is  matter  of  law.  When  the 
facts  are  unchallenged,  and  are  such  that  reasonable  minds  could 
draw  no  other  inference  or  conclusion  from  them  than  that  the 
plaintiff  was  or  was  not  at  fault;  it  is  the  province  of  the  court  to 
determine  the  question  of  contributory  negligence  as  one  of  law." 
He  cites  Field  on  Damages,  p.  519,  to  the  effect  tliat,  to  "justify 
a  nonsuit  on  the  ground  of  contributory  negligence,  the  evidence 
against  the  plaintiff  should  be  so  clear  as  to  leave  no  room  for 
doubt,  and  all  material  facts  must  be  conceded,  or  established  be- 
yond controversy.  "  The  learned  author  concludes  that,  "in  a 
majority  of  cases,  the  question  of  the  plaintiff's  negligence  will 
be  one  of  fact,  to  be  ultimately  determined  by  a  jury. " 

In  Detroit  R.  R.  Co.  v.  Von  Steinborg  (cited  by  the  author), 
Judge  COOLEY  says;  "The  case  must  be  a  very  clear  one,  which 
would  justify  the  court  in  taking  upon  itself  this  responsibility," 
.  .  .  Speaking  of  the  finding  by  the  court  that  there  was  con- 
tributory negligence  in  any  given  case,  the  learned  judge  says 
further:  "He  thus  makes  his  own  opinion  of  what  would  be 
generally  regarded  as  prudence  a  definite  rule  of  law.  It  is  quite 
possible  that  if  the  same  question  of  prudence  were  submitted  to 
a  jury,  collected  from  the  different  occupations  of  society,  and, 
perhaps,  better  competent  to  judge  of  the  common  opinion,  he 
might  find  them  differing  with  him  as  to  the  ordinary  standard  of 
proper  care.  " 
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The  last  exception  grows  out  of  the  refusal  to  give  the  instruc- 
tion asked,  that  "if  the  defendant  has  used  its  culvert,  as  it  now 
is,  since  1859,  then  the  law  presumes  it  has  a  grant  to  do  so,  and 
the  plaintiff  cannot  recover.  "  The  injury  resulting  from  the  un- 
skilful construction  of  culverts  cannot  be  estimated  as  a  part  of 
the  damage  for  right  of  way,  and  the  grant  from  the  land  owner 
or  the  proceeding  for  condemnation,  to  which  he  and  the  corpora- 
tions were  parties,  would  not  operate  as  an  estoppel  in  an  action 
brought  by  him  for  injury  caused  by  the  unskilful  construction  of 
culverts  and  consequent  damage  to  land  located  beyond  the  right 
of  way.  The  owner  of  adjacent  land  can,  of  course,  resort  to  com- 
mon law  remedy  for  damage  sustained  by  him  in  the  overflow  of 
his  land,  directly  consequent  upon  such  carelessness  on  the  part  of 
a  railroad  company  in  the  construction.  Wood  on  Railway  Law, 
sec.  253,  vol.  2,  p.  876.  His  recovery  can  be  defeated  only  by 
proof  of  a  prescriptive  right,  acquired  by  user,  to  maintain  the 
culvert  in  its  present  state,  with  the  consequent  injurj-.  The 
right  by  prescription  could  be  acquired  by  the  defendant  by  user 
for  twenty  years,  and  the  user,  in  order  to  raise  the  presumption 
of  a  grant  from  the  quiet  enjoyment  of  the  easement,  must  have 
been  such  as  to  have  subjected  the  claimant  to  an  action  any  time 
for  twenty  years  before  his  right  to  the  easement  was  contro- 
verted by  the  bringing  of  this  action.  The  defendant  must  show, 
too,  in  order  to  establish  his  right  to  the  easement,  "that  the 
user,  at  the  time  when  the  action  was  brought,  was  not  substan- 
tially in  excess  of  that  which  he  had  exercised  during  the  period 
requisite  to  the  right.  "  Sherlock  v.  Railway  Co.,  infra.  To 
apply  that  rule  to  this  case,  the  burden  is  on  the  defendant  to 
show,  not  that  the  overflow  has  constantly  extended  over  a  hxed 
territory  on  the  plaintiff's  land  or  varied  only  with  the  water  work 
for  twenty  years,  but  that  at  regular  or  irregular  intervals  the 
water  has  overflowed  the  very  land  on  which  the  bricks  were  de- 
stroyed or  the  crops  injured,  and  to  the  very  same  extent,  so  as  to 
have  made  the  defendant  liable  in  an  action  for  or  in  the  nature 
of  trespass,  by  the  _/?wrr  plaint  iff  and  those  under  whom  she  claims, 
at  any  time  during  that  period. 

The  floods  occurring  at  intervals  must  have  always  covered  the 
land  on  which  the  crops  were  raised,  or  the  bricks  were  made,  in 
order  to  establish  an  easement  that  would  prove  available  as  a  de- 
fence to  the  one  ground  of  action  or  the  other.  Wood  on  Lim. 
of  Actions,  §  182,  p.  377 ;  Sherlock  v.  Louisville  N.  A.  &  C.  R. 
Co.,  115  Ind.  22. 

The  defendant  has  not  attempted  to  establish  the  prescriptive 
right,  by  offering  any  testimony  to  show  that  the  land  has  been 
overflowed.  So  far  as  we  can  judge  from  the  report  of  the  evi- 
dence, which  does  not  purport  to  be  full,  there  was  no  proof 
offered  as  to  the  nature  or  extent  of  the  overflow,  except  that 
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offered  by  plaintiff  in  support  of  his  demand  for  damage,  and 
covering  only  three  years  prior  to  the  bringing  of  the  action.  The 
proof  by  the  plaintiff,  that  ordinary  rains,  for  four  years  prior  to 
the  bringing  of  the  action,  had  been  sufficient  to  cause  the  over- 
flow of  the  brickyard  and  the  cultivated  land  of  the  /cme  plaintiff, 
does  not  supply  the  omission  of  the  defendant  company,  or  re- 
lieve it  of  the  burden.  It  does  not  follow  that  the  overflow  has 
been  uniform,  so  as  to  subject  the  company  to  an  action  in  favor 
of  those  under  whom  she  claims,  for  the  previous  time,  extending 
back  twenty  years  ;  for  changes  in  the  system  of  drainage  by  land 
owners  above,  and  the  clearing  of  lands,  might  have  increased  the 
volume  of  water  in  the  creek  and  caused  it  to  overflow  more 
readily.  But  such  alterations  would  not  have  relieved  the  de- 
fendant  company  of  liability  resulting  directly  from  the  insuffi- 
ciency of  its  culverts  to  discharge  the  water.  No  such  testimony 
having  been  offered  by  the  defendant,  the  complaint,  that  his 
Honor  left  the  jury  to  pass  upon  the  question  whether  an  ease- 
ment had  been  acquired,  ought  not  to  come  from  it. 

We  concluded,  therefore,  that  there  was  no  error,  and  the  judg- 
ment must  be  affirmed. 


Bell's  Executors 


Norfolk  and  Southern  R.  Co. 

(JVeffi    Carolina   Sufireme   Court,    October  8,   188S,) 

Bmlaent  Domain — Barfue  Vater— DrklnaKB. — Bj'  the  condemnation  or  lands, 
a  railroad  companv  acquires,  as  a,  necesaary  Incident  to  its  title,  the  right  to  cut 
ditches  therein  lor  the  purpose  of  protecting  its  roadbed  against  surface  waters, 
and  to  discharge  the  water  from  such  ditches  into  a  ditch  belonging  to  the 
proprietor,  a  part  of  whose  land  is  taken;  and  if  the  adjoining  lands  are  injured 
bv  reason  of  the  insufficiency  of  the  ditch  therein  to  carry  off  Che  incrcaseQ  flow 
of  surface  waters,  it  is  daumum   abiqitt  injuria,   and   the   proprietor  cannot 

Appeal  from  Superior  Court,  Currituck  County. 

Action  to  recover  damages  for  wrongfully  flooding  the  plain- 
tiff's lands.  The  plaintiff  appeals  from  a  judgment  for  the 
defendant. 

Grandy  &  Rydlett  for  plaintiff. 

Pruden  &•  Vann  and  Starke  &  Martin  for  defendant. 

Davis,  J. — Civil  action,  originally  commenced  by  the  testator 
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of  plaintiffs  to  recover  damages  alleged  to  have  been  caused  by 
the  flooding  of  his  land  by  the  act  of  the  defendant  company  in 
constructing  its  roadbed,  tried  before  MONTGOMERY, 
J.,  at  spring  term,  1888,  of  Currituck  superior  court.  PmU. 
By  consent,  the  issue,  "What  damage  the  plaintiff 
sustained  ?"  was  submitted  to  a  jury,  and  as  to  all  other  issues  and 
facts  a  jury  trial  was  waived,  and  it  was  agreed  that  they  might 
be  passed  upon  by  the  court.  The  response  to  the  issue  submit- 
ted to  the  jury  was  "$700,"  and  the  court  found  the  following 
facts,  to  wit:  The  plaintiff's  testator  owned  the  land  and  lead 
ditch  described  in  the  complaint.  The  defendant,  in  locating  and 
constructing  its  rotdbed,  cut  across  said  ditch,  and  also  cut  ditches 
by  the  side  of  its  roadbed,  to  get  dirt  for  the  roadbed,  and  also  to 
drain  the  roadbed.  In  constructing  its  roadbed,  the  defendant 
cut  across  the  embankment  or  dirt  on  the  side  of  the  lead  ditch. 
By  means  of  the  locating  and  constructing  of  said  roadbed  more 
water  was  drained  into  pTaintlH's  ditch  than  it  could  carry  off,  and 
the  plaintiff's  land  was  flooded,  and  injured  thereby.  The  water 
thus  carried  by  the  defendant's  ditches  was  surface  water,  except 
occasionally,  after  heavy  rains,  the  water  from  the  Dismal  swamp 
would  spread  out  over  the  surface  from  the  ditch-  There  was  no 
artificial  or  natural  drain  for  these  waters.  The  "lead  ditch"  was 
sufficient  to  drain  plaintiff's  land,  till  defendant  constructed  its 
road.  The  lands  of  plaintiffs,  over  which  the  defendant  con- 
structed its  roadbed  and  ditches,  and  also  a  section  or  a  part  of 
the  lead  ditch,  had  been  condemned  by  regular  proceedings  under 
the  statute,  and  damages  for  the  land  was  taken,  and  the  legal 
incidental  damages  to  the  lands  not  taken  had  been  assessed  and 
paid  to  him  by  the  defendant.  The  defendant  did  not  locate  and 
construct  its  roadbed,  or  dig  any  ditch,  outside  or  off  of  the  lands 
which  had  been  condemned  and  paid  for.  The  ditches  cut  by  the 
defendant  were  necessary  for  the  purpose  of  the  roadbed  for  the 
road,  and  for  the  safety  of  travel  over  the  road ;  and  the  roadbed 
could  not  have  been  drained  in  any  other  way.  The  plaintiff 
could  have  obviated  the  diflliculty,  or  relieved  his  land  of  this  in- 
creased volume  of  water,  drained  into  his  lead  ditch,  by  cutting 
the  same  deeper.  The  plaintiffs,  upon  the  above  facts  and  issue, 
moved  for  judgment  for  $700  and  costs.  The  court  refused  the 
motion,  and,  upon  defendant's  motion,  granted  judgment  for  de- 
fendant. The  plaintiffs  excepted,  and  from  the  rulings  and  judg- 
ment appealed  to  the  supreme  court. 

There  is  no  error.  It  is  found  as  a  fact  that  the  ditches  of 
which  the  plaintiffs  complain  were  necessary  for  the  purposes 
of  the  roadbed;  that  the  roadbed  could  not  have  been  drained 
in  any  other  way:  and  that  they  were  not  outside  or  off  of  the 
land  which  had  been  condemned  and  paid  for  by  the  defendant, 
including  "  the  legal  incidental  damages  to  the  lands  not  taken." 
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Every  one  has  the  right   properly  to  use   his  own;  and  without 
this  drainage  for  the  surface  water,  the  defendant's  right  of  way, 

for  which  the  plaintiffs  had  been  paid,  would  have 
Oompuj't  been  of  no  value ;  and  if,  as  an  incidental  consequence 
right  of  of  the  lawful  and  rightful  use  of  its  easement  by  the 

dninafft-       defendant  company,  the   surface   water  damages  the 
OMonnm  lands  of  the  plaintiff's  testator,  it   is    damnum  absque 

ftlMqna  injuria,  and  for  which  he  cannot  recover  as  for  a  tort. 

iiijnri*.  Raleigh,  etc.  R.  Co.  v.  Wicker,  74  N.  C.  220.    It  is  no 

infringement  of  the  maxim,  "  sic  utere  tuo  ut  alienum 
non  l<^das."  Washb.  Easem.  455.  It  was  said  in  Willey  v.  Nor- 
folk S.  R.  Co.,  98  N,  C,  263,  speaking  of  the  condemnation  of  the 
right  of  way :  "  Everything  necessary  and  incident  to  the  original 
making  and  subsequent  operating  the  road  must  be  intended  to 
have  passed  as  against  the  owner  of  the  condemned  land,"  and 
the  right  to  cut  such  ditches  on  the  condemned  land,  as  will  pro- 
tect the  roadbed  against  accumulating  surface  water,  is  a  neces- 
sary incident.  The  water  drained  by  the  defendant's  ditches  was 
all  surface  water,  except  occasionally,  after  heavy  rains,  the  water 
from  the  Dismal  swamp  would  spread  over  the  surface  of  the 
ditch.  There  was  no  natural  or  artificial  drain  to  the  Dismal 
swamp,  and  the  ditches  were  not  designed  to  drain  it,  and  the 
overflow  was  none  the  less  of  surface  water,  which,  we  apprehend, 
could  not  have  been  caused  or  prevented  by  the  ditches.  In  Ra- 
leigh, etc.  R.  Co.  V.  Wicker,  supra,  a  distinction  is  taken  between 
diverting  or  obstructing  a  natural  or  artificial  drainway  and  one 
by  which  surface  water  is  drained.  In  the  latter,  in  measuring 
the  compensation  to  the  land-owner,  the  resulting  damage  should 
be  estimated;  and  this  was  one  of  "  the  legal  incidental  damages" 
which  had  been  assessed  and  paid  for,  as  found  by  the  court.  In 
the  former,  it  is  the  duty  of  the  company,  in  constructing  its 
roadbed,  to  provide  for  the  discharge  of  the  water  through  its 
accustomed  drainway,  whether  natural  or  artificial. 
No  error. 
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PoNTiAc,  Oxford  and  Port  Austin  R.  Co. 

(Michigan  SKfreme  Court,  February  IB,  1889.) 

Action  (or  Swrleei — ETld»iLG« — Oompetency. — An  action  was  brought  against  a 
railroad  company  to  recover  for  services  rendered.  The  plaintiff  had  been 
engaged  in  obtaining  a  loan  for  an  investment  company.  Tlie  defendant  souglit 
to  prove  that  the  investment  company  was  the  real  owner  of  the  railroad  and 
that  Ihe  plaintjlf  was  estopped  by  hie  representations  to  it,  from  making  any 
claims  for  his  services,  //e/rf,  that  as  the  invcEtment  company  was  not  a  partjf 
to  the  action,  the  evidence  was  inadmissible. 

Board  of  DlTvatora — Pioesadlnga— Parol  BTldanca. — The  proceedings  of  the 
board  of  directors  of  a  private  corporation  may  be  shown  by  parol  testimony 
when  no  record  thereof  is  kept. 

Dtrsctar — Borriaei  aa  Attorney — ImpllMl  AgTMinaiit. — Where  a  railroad 
cohipany  contracts  with  a  director  for  his  services  as  attorney  and  also  in  pro- 
curing aid  notes,  right  of  way,  etc.,  services  so  rendered  are  not  embraced  in  the 
ordinary  duties  of  a  director  of  the  company,  and  there  arises  an  implied  agree- 
ment that  the  company  shall  pay  what  they  are  reasonably  worth. 

Error  to  Circuit  Court,  Oakland  County. 

Action  of  assumpsit  by  Junius  Ten  Eyck  against  the  Pontiac, 
Oxford  &  Port  Austin  R,  Co.,  for  services  rendered  by  the  plain- 
tiff. The  defendant  brings  error  to  review  a  verdict  and 
judgment  for  the  plaintiff, 

Aug.  C.  Baldwin  for  appellant. 

Griffin,  Warner,  Hunt  &  Berry  for  appellee. 

Champlin,  J. — The  plaintiff  is,  and  for  many  years  past  has 
been,  an  attorney  at  law,  residing  in  the  city  of  Pontiac,  and  he 
brought  this  action  against  defendant  to  recover  for 
expenses  paid,  and  services  performed,  as  agent  and  Faeta. 
attorney  of  the  defendant  company  in  securing  the 
right  of  way  for  its  road,  and  for  obtaining  aid  notes,  raising 
money,  securing  loans,  and  making  contracts  for  the  construction 
of  its  road,  covering  a  period  from  September,  1881,  to  Novem- 
ber, 1883.  The  project  originally  was  to  construct  a  railroad 
from  Oxford  to  Port  Austin,  a  distance  of  84  miles,  and  a  cor- 
poration  was  formed  for  that  purpose  on  the  23d  of  July,  1879, 
with  a  capital  of  $672,o<xi.  and  seven  directors.  Each  director 
subscribed  to  120  shares  of  $100  each,  and  plaintiff  was  one  of 
the  directors.  Nothing  was  done  under  this  organization.  Two 
days  later  the  stockholders  signed  amended  articles  of  association. 
by  which  they  extended  the  southern  terminus  from  Oxford  to  the 
37  A.  &  B.  R.  R.  CaB_i8 


DigiLizedbyGoOglc 


274    TEN  EVCK   V.   PONTIAt,  OXFORD  &   PORT  AOSTIN   H.  at. 

city  of  Pontiac,  and  changed  the  name  of  the  corporation  to  the 
"  Pontiac,  Oxford  &  Port  Austin  Railroad  Company."  The  capi- 
tal stock  was  increased  to  S8oo,ooo,  and  the  number  of  directors 
to  eight.  The  articles  were  again  amended,  on  the  24th  of  Sep- 
tember, 1881,  by  increasing  the  capital  stock  to  $1,500,000,  and 
changing  the  termini  so  as  to  extend  it  from  Pontiac  to  Caseville, 
The  plaintiff  continued  a  stockholder  and  director  in  the  corpora- 
tion until  1884,  On  December  5,  1881,  plaintiff  was  re-elected 
attorney  for  defendant  company.  Previous  to  this,  and  in  the 
same  year,  he  was  employed  by  the  board  of  directors  to  go  to 
New  York  to  negotiate  a  loan  and  obtain  a  contract  for  the  con- 
struction of  the  road.  These  services  were  successfully  per- 
formed, and  a  contract  was  entered  into  between  defendant 
and  an  investment  company,  bearing  date  November  12,  1881, 
On  the  20th  day  of  December,  1881,  the  foHowing  resolution  was 
passed  by  the  board  of  directors :  "  At  a  meeting  of  the  board  of 
directors  held  at  Oxford,  county  of  Oakland,  State  of  Michigan, 
on  the  20th  of  December,  A.D,  1881,  pursuant  to  call  of  the 
president,  the  following  proceedings  were  had,  a  full  quorum 
being  present:  On  motion,  J.  Ten  Eyck  was  duly  appointed  to 
attend  to  the  obtaining  of  the  right  of  way  along  the  whole  line, 
and  to  collect  in  the  notes  given  along  the  line  in  aid  of  the  rail- 
road. The  meeting  then  adjourned.  Junius  Ten  Evck,  Secre- 
tary." The  plaintiff's  counsel  was  permitted  to  prove,  by  oral 
testimony  of  the  directors,  that  all  of  the  eight  directors  were 
present  at  the  meeting,  and  voted  for  the  motion,  excepting  himself. 
Plaintiff  also  offered  in  evidence  from  the  records  kept  by  the 
corporation  the  following  resolution,  passed  at  a  meeting  of  the 
board  of  directors  on  the  29th  of  May,  1882,  viz. :  "Resolved 
that  the  sum  of  $5,000  per  year  be  paid  J.  Ten  Eyck  for  his  ser- 
vices as  attorney  and  solicitor  of  this  company  for  and 
during  the  two  years  last  passed."  The  record  shows  a  quorum 
present.  The  plaintiff  was  also  permitted  to  show  by  parol  that 
all  of  the  directors  were  present  at  the  meeting,  and  each,  except- 
ing himself,  voted  for  the  resolution.  The  claims  for  expenses 
paid  out  in  the  services  of  defendant  were  not  seriously  disputed 
or  resisted  at  the  trial.  Testimony  was  given  showing  that 
nearly  the  entire  time  o(  plaintiff  was  consumed  in  the  service 
of  the  company,  and  his  practice  as  a  lawyer  was  almost  entirely 
given  up,  clients  turned  away,  and  that  his  services  for  the  com- 
pany were  worth  $5,000  annually.     The  jury  returned  a  verdict 

for  the  plaintiff.  The  errors  complained  of  may  all  be 
AMignmniti  summarized  under  three  heads:  (i)  The  court  erred 
oteiTon.        in  excluding  from  the  jury  all  testimony  relative  to 

the  investment  company,  and  the  rights  acquired  and 
i!ow  held  by  them  from  the  railroad  company.  (2)  In  permitting 
parol  evidence  to  be  given  of  the  action  of  the  board  of  directors 
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in  the  absence  of  any  record  of  such  action,  and  in  adding  to 
what  was  shown  by  the  record  as  to  what  number  of  directors 
were  at  the  meeting  of  the  bbard,  and  that  they  all  voted  for 
the  motion  and  resolution,  except  Ten  Eyck,  who  did  not  vote. 
(3)  That,  being  a  director  of  the  company,  he  could  not  be  em- 
ployed and  paid  for  performing  services  for  the  company  as 
attorney  or  otherwise,  and  especially  would  such  action  be  illegal 
when  applied  to  services  already  performed. 

As  to  the  first   point,  the  error  is  based  upon  the  fact,  which 
defendant  desired  to  show,  that  the  investment  company  that 
built  the  road  are  the  owners  in  fact  of  all  the  stock, 
property    and   franchises  of   the    Pontiac,  Oxford   &    Exolwion  td 
Port   Austin    Railroad   Company,   and    the    corpora-    aridniM 
tion  exists  only  in  name,  for  the  purpose  of  maintain-    tbUUt*  to 
ing  the  franchises  of  a  corporation  for  the  investment    invMimaDt 
company's  benefit,  and  that  the  claim  set  up  is  unjust    eontpuiy. 
and  inequitable  as  to  such  investment  company,  and, 
if  established,  would  seriously  affect   their  rights  and  property. 
We   think  the  court   did   not  err  in  excluding  this  testimony. 
The  investment  company  is  not  a  party  to  this  suit,  and  the  issues 
sought  to  be  raised  cannot  be  properly  tried   in  this  action.     If 
plaintiff's  position  as  a  director,  and  what  he  has  done  and  repre- 
sented to  the  investment  company,  estops  him  from  asserting  any 
claim  against  the  corporation,  such  estoppel  cannot  be  set  up  as  a 
defence  in  an  action  at  law  against  the  corporation  by  it  or  the 
investment  company. 

No  notice  is  taken  in  the  brief  of  the  plaintiff  of  the  second 
point,  and  merely  a  passing  notice  in    the  brief  of  defendant,  and 
no  authority  is  cited  in  support  of  the  proposition. 
What   is  resolved  upon  at    a  meeting  of    a  board   of     TaxtH  eri- 
directors  of  a  private  corporation  may  be  proven  by     deoM  of 
the  record  of  the  proceedings  of  the  board,  if  one  is    praoaadlng* 
kept  and   the  proceedings  entered,  but  if  a  record   is    of  boMdoT 
not  kept,  or  the  proceedings  are  not  recorded,  parol     dlrtoton. 
evidence    is    admissible    to    show  what    was    resolved 
upon,  and  by  what  vote  it  was  carried.     Novelty  Works  7<.  Mac- 
alister,  40  Mich.  84,     The  rule  is  different  with  respect  to  munici- 
pal corporations,  when  the  law  requires  records  of  their  official 
action  to  be  kept.     Stevenson  r.  Bay  City,  26  Mich.  44 ;  Hall  v. 
People,  21  Mich  456. 

The  third  point  relied  upon  is  one  upon  which  there  is  an  ap- 
parent conflict  of  authority.  The  directors  of  a  corporation  are 
its  agents.  The  entire  management  of  corporate  affairs  is  com- 
mitted to  their  charge,  upon  the  trust  and  confidence  that  they 
shall  be  cared  for  and  managed  within  the  limits  of  the  powers 
conferred  by  law  upon  the  corporation,  and  for  the  common  bene- 
fit of  the  stockholders.     They  are  required  to  act  in  the  utmost 
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good  faith,  and  in  accepting  the  office  they  impliedly  undertake 
to  give  to  the  enterprise  the  benefit  of  their  best  care  and  judg- 
ment, and  exercise  the  powers  conferred  solely  in  the 
ExtM  interest  of  the  corporation.      They  have  no  right  to 

■anloM  ■  represent  the  corporation,  in  any  transaction  in  which 
parfonMd  by  they  are  personally  interested,  in  obtaining  an  advan- 
,dimiun-  tage  at  the  expense  of  the  company  they  represent. 
CompeautlMi.  I  Mor.  Priv,  Corp.  §  517.  But  the  rule  is  not  an 
arbitrary  one.  It  is  founded  on  reason,  and  should 
not  be  applied  without  regard  to  the  circumstances  of  the  case. 
Although  it  has  been  held  by  some  courts  that  a  director  cannot 
enter  into  a  valid  contract  with  the  corporation  of  which  he  is 
agent,  although  the  corporation  is  represented  in  the  transaction 
by  a  majority  of  the  board,  yet  the  decided  weight  of  authority 
and  of  reason  supports  the  doctrine  that  such  a  contract  would 
be  valid.  Id,  §527,  and  cases  cited  in  note  3.  It  is  not  neces- 
sary to  the  binding  action  of  a  board  of  directors  that  each 
member  should  take  part  in  its  deliberations.  The  general  rule 
is  that  a  majority  of^  the  members  of  the  board  constitute  a 
quorum  for  the  transaction  of  business,  and  a  majority  of  the 
quorum  have  power  to  bind  the  corporation  by  their  vote.  It 
does  not  necessarily  follow  that  there  is  impropriety  in  a  member 
of  the  board  entering  into  contract  relations  with  the  corporation 
represented  by  the  other  members  of  the  board.  There  may  be 
cases  where  there  may  be  manifest  propriety  in  doing  so.  Sup- 
pose the  line  of  a  railroad  is  laid  across  land  owned  by  one  of  the  di- 
rectors may  he  not  enter  into  a  contract  to  sell  a  right  of  way  to  the 
corporation?  Suppose  a  director  is  possessed  of  superior  knowl- 
edge, skill,  or  ability  to  serve  the  corporation  in  matters  not 
strictly  within  the  line  of  his  duty  as  a  director,  may  it  not  con- 
tract with  him  for  his  services? 

It  is  true  that  contracts  entered  into  between  agents  of  the 
corporation  occupying  positions  of  trust  and  confidence  and  a 
corporation  will  always  be  scrutinized  with  jealous  care  by  courts, 
to  see  that  no  advantage  is  taken  of  the  corporation  or  the  rights 
and  interests  of  its  stockholders  jeopardized,  but  it  cannot  be 
said  that  contracts  fairly  entered  into,  and  honestly  executed, 
where  no  one  is  defrauded  or  overreached,  are  invalid.  In  this 
case  the  circumstances  are  free  from  suspicion.  The  corporation 
contracted  with  him  for  his  services  as  attorney,  and  also  in  pro- 
curing aid  notes,  rights  of  way,  and  working  up  an  interest  in  the 
construction  of  the  road  in  the  communities  through  which  it 
Was  projected,  in  order  to  secure  aid  in  its  construction  by  dona- 
tions and  subscriptions,  and  also  in  enlisting  capitalists  in  the 
enterprise.  These  were  services  which  were  not  embraced  in  the 
ordinary  duties  of  a  director  of  the  company.  They  were  valu- 
able to  the  corporation,  and  were  such  as  to  which  they  had  a. 
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right  to  agree  upon  the  compensation  to  be  paid  ;  and  if  his  ser- 
vices were  engaged  for  the  above  purposes,  and  they  were  per- 
formed, there  arose  an  implied  agreement  that  they  should  pay 
what  such  services  were  reasonably  worth,  and  this  the  plaintiff 
proved  upon  the  trial.  The  principle  laid  down  in  the  line  of 
authorities  cited  by  the  learned  counsel  for  defendant  has  not 
been  followed  in  this  state;  but  the  contrary  doctrine  was  as- 
serted in  Niles  e^.  Muzzy,  33  Mich,  fit,  which  is  in  consonance 
with  the  views  above  expressed.  Had  the  board  of  directors  en- 
gaged any  other  person  to  perform  the  services  rendered  by  the 
plaintiff,  no  question  could  have  been  made  about  their  liability 
to  pay  therefor.  The  services  were  performed  by  the  plaintiff  at 
the  request  of  the  board  of  directors,  and  the  law  implies  a 
prqmise  to  pay  what  they  are  reasonably  worth,  so  far  as  they 
have  not  been  fixed  by  the  resolution  of  the  board.  Detroit  v. 
Redficld,  19  Mich.  383.  The  plaintiff  introduced  testimony  tend- 
ing to  show  that  his  services  were  reasonably  worth  at  the  rate  of 
$5,000  a  year  for  the  entire  time  claimed  by  him.  There  is  another 
consideration  which  leads  to  the  same  conclusion  in  this  case. 
During  the  time  for  which  the  plaintiff  claims  pay  for  services, 
the  members  of  the  board  of  directors  were  the  only  stockholders 
in  the  corporation.  The  resolution  and  motion  above  referred  to  as 
appearing  in  the  records  of  the  corporation  had  not  only  the 
sanction  of  the  board  of  directors,  but  of  each  individual  stock- 
holder of  the  corporation.  They  could  not  be  heard  to  complain 
as  stockholders  of  their  own  action  as  directors,  and  none  of  them 
have  complained. 

We  are  all  of  opinion  that  there  is  no  error  in  the  record, 
and  that  the  judgment  should  be  affirmed. 

Sherwood,  C.  J., did  not  sit.    The  other  justices  concurred. 

DlrMtors — Compeniatlon  for  Esti&  SerrlCBi. — tt  is  a  general  rule  (hat 
directors  performing  servicts  for  a  company  outside  the  line  of  their  official 
duties,  are,  when  such  services  are  performed  by  virtue  of  an  express  contract 
vfith  Ihe  company,  entitled  to  compensation  therefor  under  an  implied  agree- 
(nent  although  no'  remuneration  should  be  specified  in  the  contract.  Lafayette, 
B.  &  M.  R.  Co.  Ti.  Cheenev,  S7  III.  446;  s.  c,  68  111.  ^70;  Shackelford  i..  New 
Orleans  R.  Co.,  yj  Miss.  loj;  Citizens'  National  Bank  r.  Elliott,  jj  Iowa  104; 
First  NaL  Bank  ti.  Drake,  29  Kan.  211;  Santa  Ctara  Mining  Ass'n  v.  Meredith, 
49  Md.  3S9;  New  York  &  N.  11.  R.  Co.  v.  Ketchum,  27  Conn.  170;  Hall 
■V.  Vermont  &  M.  R.  Co.,  28  Vt.  401.  But  in  Alabama  it  has  been  *cW,  that  a 
bank  director  who  has  performed  extra  services  as  an  agent  of  the  bank,  could 
not  lawfully  claim  compensation  therefor.  Godbold  v.  Branch  Bank,  11  Ala. 
191. 

It  has  accordingly  been  held  that  B  director  of  a  railway  company  is  entitled 
to  compensation  for  services  in  procuring  the  right  of  way  and  soliciting  sub- 
scriptions. Lafavelle,  B.  &  M.  R.  Co.  ».  Cheeney,  87  111.  446;  e.  c,  68  HI, 
,ii70.  But  see  New  York  &  N.  H.  R.  Co.  v.  Ketchum,  27  Conn.  170.  But  he  is 
not  entitled  to  claim  compensation  for  services  performed  as  a  member  of  the 
executive  counsel  of  the  board  of  directors,  nor  in  contracting  for  the  construc- 
tion of  the  road,  these  services  being  part  of  his  duties  as  director.    Cheeney  v. 
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Lafayette,  B.  &  M.  R.  Co.,  68  111.  570.  The  appointment  of  a  director  of  a. 
railroad  company  as  treasurer  doe«  not  In  the  absence  of  any  provision  for 
compensation  for  services  rendered  in  Ihat  capacity,  entitle  him  to  remuneration. 
Holder  v.  Lafayette,  B.  &  M.  R.  Co,,  71  III.  106,  Where  a  director,  who  had 
rendered  services  for  a  corporation  outside  of  the  line  of  his  duties,  continued 
to  hold  office  for  a  period  of  eight  years  after  rendering  such  services  and  made  no 
claim  during  that  time,  the  court  refused  to  enforce  the  implied  promise  to  pay. 
Utica  Insurance  Co.  t:  Bloodgood.  4  Wend.  (N.  Y.)  651. 

BmplOTtnaul  of  Attoinay. — Where  the  general  manager  of  a  railroad  company 
retains  a  practicing  attorney  to  attend  to  the  legal  business  for  the  company,  the 
company  is  liable  for  the  services  of  the  attorney,  unless  the  genera!  manager 
had  no  authority  to  make  the  employment,  and  the  attorney  knew,  or  might 
have  itnown,  by  using  ordinary  diligence,  that  he  had  no  such  authority.  St. 
Louis,  Fort  Scott  &  Wichita  R.  Co.  v.  Grove  (Kan.),  18  Pac.  Rep.  958. 

Apparent  Anthortty  of  Agent. — Two  railroad  companies  of  the  same  name 
were  incorporated  in  Georgia  and  Florida  respectively.  In  an  action  against 
the  Florida  company  to  recover  the  price  of  certain  cross  ties,  etc.,  the  defendant 
sought  to  prove  that  the  contract  was  made  with  the  agents  of  the  Georgia 
company  and  not  with  defendant.  The  court  ielJ,  that  if  the  agents  of  the 
Florida  company  went  over  into  Georgia,  and  went  upon  the  right  of  way  of 
the  Georgia  company  and  rented  an  office,  and  put  upon  the  door  of  the  ofEce  x 
sign  board,  styling  it  the  office  of  the  Georgia  company,  it  being  the  terminus  of 
the  Georgiacompany.  and  gave  no  notice  that  they  were  the  agents  of  the  Florida 


mpany,the  plaintitFhad  the  right  to  treat  them  as  agents  of  the  Georgia  company. 
And,  if  they  made  a  contract  with  him,  the  Georgia  company  would  be  lia' '^ 
Florida  Midland  &   Georgia  R.  Co.  v.  Vamedoe  (Ga.),  7,  S.  E.  Rep.  IJ9. 


AdoptiotL  Of  UnAiiUloriiAd  Oontraet. — Where  the  agent  of  a  railroad  company 

makes  a  contract  with  a  third  person  in  his  own  name  in  such  terms  as  to  bind 

him  individually,  such  contract  cannot  be  ratified  by  the  company  or  its  agents, 

'    although   the   company   mav,  by   its     actions,  adopt   it.    Florida   Midland    & 

Georgia  R.  Co.  v.  Varnedoe  (Ga.),  7  S.  E.  Rep.  129. 


Terre  Haute  and  Indianapolis  R.  Co. 


(Indiana  Supreme  Court.  Martb  16,  ISS9.) 

Oondnctor — Bmplorment  of  Fhritolan — Katlflcatlon. — If  a  conductor  places  a 
man  who  has  been  injured  by  the  train  of  which  he  has  charge,  in  the  care  of  a 
physician,  and  the  company  immediately  thereaOer  acquires  full  knowledge  of  all 
the  facts  and  circumstances  of  the  physician's  employment  and  permits  him  to  go 
on  and  render  sen-ices  afler  it  acquired  such  knowledge,  it  thereby  becomes 
liable  for  the  services  rendered,  it  being  its  duty  to  notily  the  physician  if 
it  repudiates  his  employment. 

Bune — Bzt«iit  of  SmvlaymBnt. — The  conductor  of  a  railroad  train  testified 
that  he  employed  a  physician  to  dress  the  wounds  of  an  injured  person.  The 
physician  testified  (hat  the  conductor  Informed  him  thai  he  would  leave  the 
injured  man  in  his  care  for  treatment,  and  he  was  corroborated  by  two  other 
witnesses.  Held,  lliat  the  evidence  was  sufficient  to  sustain  a  findmg  that  tlie 
employment  of  the  physician,  which  was  subsequently  ratified  by  the  company, 
covered  all  services  necessary  and  proper  which  the  physician  rendered  until  the 
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patient  had  become  convalescent,  and  that  the  physician  was  not  confined  to  a 
claim  for  dressing  the  injured  person's  wounds. 

BrldBiiee — Telafruni— Parol  Teatlnumr. — Where  there  Is  no  evidence  to  show 
that  certain  telegrams  were  reduced  by  the  sender  to  writing,  parol  testimony  of 
the  terms  of  the  telegrams  is  admissible. 

Appeal  from  Circuit  Court,  Putnam  County. 

Action  by  George  W.  Stockwell  against  the  Terre  Haute  & 
Indianapolis  R.  Co.  to  recover  the  value  of  certain  professional 
services  rendered  by  the  plaintiff  upon  the  defendant's  employ- 
ment. The  defendant  appeals  from  a  verdict  and  judgment  for 
the  plaintiff. 

John  G.  Wiliiaitts  for  appellant. 

S.  A,  Hays  for  appellee. 

Berkshire,  J, — There  are  two  errors  assigned:  (i)  The  court 
erred  in  overruling  the  demurrer  to  the  complaint. 
(2)  The  court  erred  in  overruling  the  motion  for  a  new     Alltga- 
trial.     The  complaint,  in  substance,  alleges  that  in  the     tioatla 
year  1884,  the  appellant,  by  its  employes,  operating    Muplaint. 
and  running  a  locomotive  engine  and  train  of  cars  over 
its  railroad  track,  through  Reelsville,  a  station  on  the  line  of  its 
railroad,  then  and  there  ran  said  locomotive  engine  against  one 
William  McCray,  and  then  and  there,  and  thereby,  seriously  in- 
jured him  by  then  and  there  causing  a  compound  comminuted 
fracture  of  both  bones  in  the  left  forearm,  etc.;  that  the  injury 
was  of  a  character  so  serious  as  to  require  immediate  attention; 
that    the   said   station  is  -many  miles  distant   from    the   principal 
offices  of  the  appellant,  and  from  the  residences  of  its  principal 
officers,  and  that  John   Trindle  was  the  conductor  in  charge  of 
said   train,  and,  as   the   agent  of   the   appellant,   employed  the 
appellee,  who  was  a  resident  surgeon  and  physician  at  said  station, 
to  render  professional   services  to  the  said    McCray,  and  that  he 
did,  in  accordance  with  said  request  and  employment,  render  the 

said  McCray  surgical  aid  and  attention  from  the day  of 

,  1884,  to  the  ■ day  of  ■  —  ■  ■-,  1885,  and  that  his  ser- 
vices and  employment  were  made  known  to  the  company  imme- 
diately after  the  accident,  and  it  had  full  knowledge  thereof;  that 
the  said  services  so  rendered  were  of  the  value  of  $300;  that  the 
said  conductor  was  the  highest  representative  of  the  appellant, 
and  the  superior  officer  present  when  the  accident  occurred  and 
said  employment  made.  A  bill  of  particulars  is  filed  with  the  com- 
plaint as  a  part  of  it. 

We  are  of  the  opinion  that  the  complaint  stated  a  cause  of  ac- 
tion. It  is  not  necessary  that  we  determine  whether  or  not,  un- 
der the  circumstances  averred,  the  conductor,  as  the  agent  of  the 
company,  had  authority  by  a  single  employment  to  bind  the  com- 
pany for  the  services  rendered.      It  is  shown  that  the  injury  oc- 
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curred ;  that  the  conductor  employed,  as  the  agent  of  the  company, 
the  appellee  to  render  the  services ;  that  when  the  services  were 
rendered  the  appellant  had  full  knowledge  of  all  the 
facts ;  and  that  the  appellee  was  never  discharged  by 
~"^  ^^^  appellant.   We  are  of  the  opinion  that,  if  the  ser- 

'7^'  vices  were  rendered  under  the  employment,  as  stated, 

^"^  and  with  a  full  knowledge  of  all  the  facts  at  or  about 

'^'^*'''  the  time  of  the  accident  or  employment,  and  that  the 
appellant  permitted  the  appellee  to  go  on  and  render  services  after 
it  had  acquired  such  knowledge,  it  thereby  became  liable  for  the 
services  rendered;  that  is  to  say,  the  company — having  been  in- 
formed of  the  accident,  the  employment  of  the  appellee  by  its 
conductor,  claiming  to  act  as  its  agent ;  that  the  appellee  was  act- 
ing under  the  employment^ — if  it  did  not  intend  to  hold  itself 
responsible  for  the  services  rendered,  it  became  and  was  its  duty 
to  so  notify  the  appellee,  and  its  failure  to  do  50  was  a  ratification 
of  the  employment  as  made  by  the  conductor.  Terre  Haute  & 
1.  R.  Co.  V.  McMurray,  98  Ind.  358;  Toledo,  W.  &  W.  R.  Co.  v. 
Rodrigues,  47  111.  1S8 ;  Toledo,  W.  &  W.  R.  Co.  ».  Prince,  50  111. 
26;  Indianapolis  &  St.  L.  R.  Co.  v.  Morris,  6;  111.  295 ;  Cairo  & 
St.  L.  R.  Co.  V.  Mahoney,  82  III.  73. 

The  first  reason  for  a  new  trial  is  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  The  second  reason  is 
that  the  verdict  is  contrary  to  law.  We  may  consider 
the  two  reasons  together.  The  evidence  establishes 
the  facts  of  the  accident,  the  employment  by  the  con- 
ductor; that  he  was  the  superior  officer  present  when 
the  accident  occurred;  and  that  the  appellee  rendered 
the  services  sued  for.  The  agent  of  the  appellant  at  the  station 
where  the  accident  occurred  testified  that  on  the  same  day,  and 
soon  thereafter,  the  conductor  came  into  the  office  and  sent  tele 
grams,  both  to  the  general  superintendent  and  general  agent  of 
the  company,  that  the  train  of  which  the  conductor  had  charge 
had  struck  a  man  and  broken  one  or  two  arms;  and  that  he  had 
left  him  in  charge  of  Dr.  Stockwell,  The  conductor  testified  to 
having  sent  the  telegrams  as  stated  by  the  agent,  and,  further, 
that  when  he  arrived  at  St,  Louis  that  evening  he  reported  to  the 
general  superintendent  that  he  had  struck  a  man  at  Reelsville, 
and  had  employed  a  physician  to  dress  his  wounds.  On  the  28th 
day  of  April,  1885,  the  appellee  addressed  a  letter  to  the  presi- 
dent of  the  company,  stating  the  circumstances  of  the  employ- 
ment, the  services  he  had  rendered  in  a  general  way,  and  demand- 
ing payment  therefor.  We  must  conclude  that  this  letter  was 
duly  received,  for  the  appellant  produces  and  introduces  it  in 
evidence  on  the  trial.  There  is  no  evidence  tending  to  show  that 
the  appellant  ever  questioned  or  repudiated  the  employment  as 
made  by  the  conductor;  not  even  after  the  receipt  of  the  appel- 
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lee's  letter.  From  the  evidence  the  court  trying  the  cause  was 
fully  justified  in  finding  that  the  conductor's  employment  of  the 
appellee  to  render  the  services  was  thereafter  ratified  and  con- 
firmed, and  rendered  the  appellant  liable. 

The  third  reason  for  a  new  trial  assigned  is  that  the  court  erred 
in  its  assessment  of  the  amount  of  damages,  and  the 
fourth  reason  is  excess  in  damages  assessed.    It  is  con-    SunagM- 
tended  that  the  employment  extended   only  to  the    Extsnt  of 
dressing  of  the  wounds  at  the  station,  and  that  the     employ- 
aft  er-services  were  not  within  the  employment,  and    mrat. 
that  the  appellant  is  not  liable  therefor.     Wc  are  not 
of  this  opinion.     The  appellee  testified  that  the  conductor  in- 
formed him  that  he  would  leave  McCray  in  his  care  for  treatment. 
Two  other  witnesses  testify  that  the  conductor  said  to  the  appel- 
lee that  he  would   leave  McCray  in   his  care.     The   conductor 
testified  that  he  called  for  a  physician,  and  that   the  appellee 
spoke  up  and  stated  that  he  was  one,  and  that  he  said  to  the  ap- 
pellee that  he  should  dress  McCray's  wounds,  and  send  the  bill  to 
the  general  superintendent.      It  is  our  opinion  that  the  court  was 
authorized  by  the  evidence  in  finding  that  the  employment  given 
to  the  appellee,  and  subsequently  ratified,  covered  all   services 
necessary  and  proper  which   the  appellee  might  render  until  the 
patient  had  become  convalescent.      The  letter  of  the  appellee 
introduced  in  evidence  fixed  the  value  of  the  services  at  the  same 
amount  as  found  by  the  court.     All  the  other  evidence  in  the 
case  on  that  subject  placed  the  value  much  higher.    We  are  there- 
fore of  the  opinion  that  the  appellant  has  no  cause  to  complain  of 
the  amount  of  damages  assessed. 

The  fifth  and  last  reason  for  a  new  trial  is  that  the  court  erred 
in  admitting  the  evidence  of  the  witness  Ford  as  to 
the  contents  of  the  telegrams  sent  by  the  conductor.      Tel^nmi- 
It  is  a  well  settled  rule  of  evidence  that  parol  evidence     Parol  im- 
cannot  be  introduced  of  the  contents  of  a  written  in-     tdmini;. 
strument  until  some  excuse  is  shown  for  its  absence. 
The  objection  to  the  introduction  of  the  evidence  was  that  the 
loss  or  destruction  of  the  telegrams  was  not  shown.     The  diffi- 
culty standing  in  the  way  of  this   objection  is  that   it  nowhere 
appears  that  the  telegrams  were  in  writing.     If  the  conductor  did 
not   reduce   the  telegrams  to  writing,  but  gave  them  verbally  to 
the  operator,  then  what  he  said  to  the  latter  was  an  oral  commu- 
nication, and  susceptible  of  parol  testimony.     Wc  know,  as  a 
matter  of  fact,  that  many  telegrams  are  communicated  and  sent 
in  the  manner  we  have  su^ested,  and  we  should  not  conclude 
that  the  telegrams  in  question  were  given  to  the  operator  who 
sent  thein  in  writing,  without  proof.     If  the  point  should  be  made 
that  they  were  reduced  to  writing  at  the  receiving  office,  the  an- 
swer would  be  that  the  court  could   not  find  that  out  without 


DigiLizedbyGoOglc 


282         CENTRAL  It,  b  BANKING  CO.   ET  AL.    V.  CHEATHAM, 

proof,  for  jt  is  not  impossible  for  both  telegrams  to  have  been  de- 
livered by  word  of  mouth.  The  witness  Ford  does  not  testify 
that  the  telegrams  were  reduced  to  writing  by  the  conductor. 
The  evidence  on  that  subject  is:  "The  conductor  of  the  train, 
John  Trindle,  came  to  the  office,  and  sent  a  telegram.  I  don't 
think  I  have  the  telegram.  I  did  not  look  for  it,  as  I  did  not 
think  it  was  necessary,  as  is  the  custom  of  the  office,  after  a  cer- 
tain length  of  time,  to  destroy  the  telegrams,  and  I  think  this  one 
was  destroyed."  The  witness  evidently  has  no  recollection  upon 
the  subject,  and  simply  gave  his  opinion  and  conclusion  from  what 
he  knew  to  be  the  custom  of  his  office  in  disposing  of  old  tele- 
grams. But  there  is  a  further  reason  why  there  is  no  available 
error  in  the  admission  of  the  testimony.  The  conductor  testified 
that  he  gave  the  information  conveyed  by  the  telegrams  to  the 
general  superintendent  the  same  evening  of  the  accident,  after 
arriving  at  St.  Louis.  Therefore  the  appellant  was  not  injured 
because  of  the  admission  of  the  evidence  objected  to. 

We  see  no  error  in  the  record,  and  are  of  the  opinion  that  the 
judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs, 

Coffey,  J.,  took  no  part  in  the  decision  of  this  case. 

Mitchell,  J.,  does  not  concur  in  this  opinion  so  far  as  it 
seems  to  hold  that  the  conductor  could  bind  the  railroad  com- 
pany by  the  employment  of  a  physician  without  some  express 
authority  to  that  end.  ■ 

Medical  smti 
panies  for  servii ^  ,  ,     ^ 

riv'B  agents,  see  note,  ii   Am.  &  Eng.  R.  R.  Cae.  30  :  i  Am,  &  Eng.  Encj'c.  of 
i6s- 


Central  Railroad  and  Banking  Co.  et  al. 


Cheatham. 

(Alalmma  Sufremr  Court,  yuly  17,  1888.) 

Beirard — OSar — ObotmctlnK  Track — mtra  Vlni. — An  offer  of  a  general  stand- 
ing reward  for  the  detection  of  persons  obstructing  the  track  of  a  railroad  com- 
pany is  not  ultra  vires  of  the  corporation. 

a ■in«- -Bap ertntenaent — Bcope  of  Authority. — A  railroad  company  having  an 
implied  power  to  offer  a  general  reward  for  the  detection  of  persons  obstructing 
its  road,  such  authority  is  incident  lo  the  business  and  duties  of  the  superintend- 
ent and  consequently  is  within  the  scope  of  his  agency. 

Him*    Oorporata  ContrMt.— A   circular   was  issued  offering  a  reward  for  the 
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detecCJon  of  persons  obstructing  the  (rack  Ola  certain  railroad  company.  The 
circular  was  signed  "A.  B.,  Supt.,''  but  at  the  head  of  it  was  prefixed  the  name 
of  the  company.  Hrld,  that  the  offer  was  the  contract  of  the  railroad  company 
and  not  of  the  superintendent  individually. 

Same — ETldenco— Oonipet«iiC7. — A  niilroad  company  pleaded  in  defence  of  an 
action  to  recover  a  reward,  that  it  was  the  contract  oV  the  sunerinlendent  indi- 
vidually. Held,  that  testimony  to  the  effect  that  the  plaintiff,  in  reply  to  a  letter 
addressed  to  the  superintendent,  received  by  mail  the  printed  circular  encloeed 
In  one  of  the  buainesa  envelopes  of  the  railroad  company  addressed  in  the  hand- 
writing of  the  superintendent's  secretary,  was  admisBible  for  the  purpose  of 
showing  that  the  contract  was  made  by  the  corporation  and  not  by  the  superin- 
tendent aa  an  individual. 

Buns — Knowledge  of  Compuiy, — In  an  action  to  recover  a  reward  offered  by  a 
a  railroad  company,  evidence  that  circulars  offering  the  reward  were  posted  at 
various  public  places  on  the  line  of  the  railroad  by  direction  of  an  employe  of  the 
company  who  was  under  the  control  of  the  superintendent,  and  remained  posted 
for  about  three  months  and  until  after  the  rendition  of  services,  is  admissible  for 
the  purpose  of  showing  that  the  officers  and  agents  were  cognixant  of  the  offer. 

8uD»~Ooaitractlon — Fftit  uid  Tntnre  Offencei. — An  offer  of  a  reward  "for  the 
arrest  of  any  person  or  persons  for  the  malicious  obstructing  of  the  tracks"  of  a 
railroad  company,  applies  not  only  to  future  but  also  to  past  offences. 

Appeal  from  Montgomery  City  Court. 

Action  to  recover  the  amount  of  a  reward  offered  by  the  de- 
fendants for  the  arrest  and  conviction  of  persons  maliciously  ob- 
structing the  tracks  of  the  defendant  companies.  The  defend- 
ants appeal  from  a  judgment  for  the  plaintiff. 

Arringlon  &■  Graham  for  appellants. 

Rice  &  Wiley  for  appellee. 

Clopton,  J. — In  June,  1886,  the  appellee  arrested  three  indi- 
viduals for  the  offence  of  having  maliciously  obstructed  the  rail- 
road of  the  Montgomery  &.Eufaula  Railway  Company. 
One  of  them  was  discharged  by  the  magistrate  on  the  Fmu. 
preliminary  investigation.  The  other  two  were  com- 
mitted, subsequently  mdicted,  and  convicted.  Thereupon  ap- 
pellee brought  the  suit  to  recover  a  reward  claimed  to  have  been 
offered  by  the  appellants.  The  offer  was  by  means  of  a  printed 
circular,  of  which  the  following  is  a  substantial  copy:  "  Central 
Railroad  &  Banking  Company  of  Georgia,  Southwestern  Railroad 
Division.  Montgomery  &  Eufaula  Railway  Company  of  Ala- 
bama. $300  reward  for  the  arrest,  with  proof  to  convict,  any  per- 
son or  persons,  for  the  malicious  obstructing  of  the  tracks  of  these 
companies.  Theo.  D.  Kline,  Supt."  The  offer,  though  gen- 
eral, being  for  the  arrest  of  any  persons  committing  the  specified 
offence,  may  be  regarded  a  promise  conditional  on  doing  the  pro- 
posed acts,  and  by  performance  becomes  a  binding  contract,  not 
having  been  previously  revoked.  To  entitle  the  plaintiff  to  re- 
cover, it  was  incumbent  on  him  to  prove,  not  merely  the  arrest, 
but  also  that  he  furnished  proof  to  convict.  The  nature  and 
sufficiency  of  the  proof  so  furnished  need  not  be  circumstantially 
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shown ;  it  is  sufficient   if  shown  that  he  furnished  the  ]>roof  on 
which  the  conviction  was  had. 

The  material  and  important  questions,  on  which  the  liability  of 
the  defendants  depends,  arc  raised  by  the  objection  to  the  admis- 
sion in  evidence  of  the  circular.  The  objection  in- 
Powar  of  volves  the  power  of  railroad  corporations,  and  the  au- 
voTpantioB  thority  of  the  superintendent,  in  the  absence  of  ex- 
t»  offor  press  authority  by  the  managing  body,  to  offer  such 

Taward.  general   rewards,  the  nature  and   extent  of  the  offer, 

and  the  collateral  rulings  of  the  court  on  the  admissi- 
bility of  the  evidence  to  show  that  the  offer  was  made  by  the 
superintendent,  and  that  it  was  adopted  and  ratified  by  the  cor- 
porations. Without  controverting  the  power  of  such  corporations 
to  offer  rewards  in  special  cases,  it  is  contended  that  they  have  no 
implied  power  to  offer  a  general  standing  reward.  The  argument 
is  that,  the  state  having  enacted  laws  to  protect  their  property, 
and  being  presumed  capable  of  enforcing  them,  such  implied 
power  is  unnecessary.  The  genera!  principle  will  be  conceded 
that  a  corporation  can  do  no  acts  and  make  no  contracts  except 
such  as  are  authorized  by  its  charter  or  by  the  general  law.  All 
the  powers,  however,  need  not  be  conferred  in  express  terms. 
There  are  implied  powers  incident  to  every  private  corporation  ; 
power  to  do  such  acts  as  are  necessary  or  proper,  directly  or  indi- 
rectly, to  carry  the  express  powers  into  effect,  and  to  enable  it  to 
answer  the  purposes  of  its  creation.  Among  the  powers  inci- 
dental to  all  private  corporations  is  the  authority  to  institute  the 
established  and  appropriate  legal  proceedings  for  the  enforcement 
of  their  rights  and  the  protection  of  their  property.  It  is  of  the 
highest  importance  and  necessity  that  the  tracks  of  railroad  com- 
panies, employing  the  powerful  agency  of  steam  in  the  transpor- 
tation of  freight  and  passengers  by  day  and  by  night,  shall  be 
kept  free  from  obstructions,  and  that  every  reasonable  precaution 
to  secure  safety  should  be  used  by  the  officers  or  agents  to  whom 
this  duty  is  entrusted.  For  the  purpose  of  affording  protection, 
the  statute  declares  that  any  person  who  wantonly  or  maliciously 
places  any  obstruction  or  impediment  on  a  railroad  shall  be  gull^ 
of  a  felony.  The  enforcement  of  the  criminal  law  is  essential  to 
the  peace,  good  order,  and  security  of  the  community.  The  in- 
stitution of  prosecutions  against  those  who  commit  the  offence 
of  obstructing  the  railroad  is  a  legitimate  and  proper  means  of 
protecting  the  property  of  such  corporations.  The  power  to  in- 
stitute such  prosecutions  is  a  necessary  implication  from  the 
nature  of  their  business  and  the  necessities  of  their  condition. 
The  prosecution  of  persons  accused  of  crime  by  citizens,  whose 
rights  have  been  specially  offended,  is  encouraged  in  aid  of  the 
state  authorities  to  bring  them  to  justice,  and  the  offer  of  rewards 
for  the  apprehension  of  perpetrators  of  felonies  when  unknown. 
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and  of  fugitives  from  justice  when  known,  is  the  policy  of  the 
state.  Code  1886,  §  4746.  There  can  be  no  question  of  the  au- 
thority of  the  corporations  to  offer  rewards  and  employ  agents  to 
detect  and  arrest  violators  of  the  criminal  law  enacted  for  their 
protection.  On  the  ground  of  such  authority  is  founded  their  re- 
sponsibility for  the  wilful  and  malicious  acts  of  such  agents  when 
done  in  executing  the  agency.  Railroad  companies  ordinarily 
operate  long  lines,  which  render  it  impracticable  to  guard  every 
section.  Usually,  obstructions  are  placed  on  the  roadbeds  under 
cover  of  secrecy,  and  the  perpetrators  are  unknown.  Prompt 
action  is  necessary  to  their  detection.  Delay  after  the  commis- 
sion of  the  offence  renders  the  detection  more  difficult,  and  fre- 
quently defeats  it  altogether.  A  general  reward  tends  to  promote 
immediate  and  prompt  vigilance  and  effort,  is  more  efficient  to 
prevent  the  commission  of  such  offences,  and  is  not  inconsistent 
with  any  law  or  public  policy,  nor  foreign  to  the  objects  of  the 
corporation.  A  general  standing  reward  may  be  offered  by 
natural  persons,  and  equally  by  corporations.  Ricord  v.  Central 
Pacific  R.  Co.,  15  Ncv.  167  ;  Express  Co.  v.  Patterson,  73  Ind.  430. 

But,  though  the  corporation  may  have  such  implied  power,  it 
is  insisted  that  the  superintendent  has  no  authority  to  offer  a  gen- 
eral reward  unless  expressly  granted  by  the  board  of 
directors.  A  corporation  necessarily  acts  by  represen-  Sune- 
tation,  and  the  appointment  of  an  agent  includes  Anthoritrof 
power  to  do  anything  necessary  and  usual  to  execute  rapHin- 
the  authority  with  effect.  The  scope  and  character  of  t«nd«it. 
the  business  which  he  is  empowered  to  transact  is  the 
measure  of  the  authority  of  a  general  agent.  The  real  authority 
of  a  superintendent  is  not  restricted  to  such  powers  as  may  be 
conferred  in  terms  by  the  board  of  directors,  or  the  by-laws,  or 
by  the  usages  of  the  corporation,  but  also  includes  such  powers  as 
are  incident  to  his  general  duty  and  express  authority.  To  him 
is  intrusted,  as  the  representative  of  the  corporation,  the  general 
management  and  supervision  of  the  running  and  operation  of  the 
road,  and  it  is  his  general  duty  to  take  care  that  it  is  kept  in  safe 
condition.  In  the  discharge  of  his  duty  he  may  adopt  any  legiti- 
mate mode,  and  employ  any  means  which  are  usually  deemed 
effectual  and  proper  to  protect  the  road  against  obstructions. 
As  we  have  shown  that  railroad  corporations  have  the  implied 
power  to  offer  a  general  reward  for  the  detection,  apprehension, 
and  bringing  to  justice  of  persons  obstructing  the  road,  such  au- 
thority is  incident  to  the  business  and  duties  of  the  superintend- 
ent, and  to  the  purposes  of  his  department;  consequently  within 
the  scope  of  his  agency.  Toledo,  W.  &  W.  R.  Co.  v.  Rodrigues, 
47  111.  188. 

The  objection  to  the  introduction  in  evidence  of  the  circular  is 
founded  on  the  further  ground  that  the  offer  of  the  reward  is,  on 
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its  face,  the  personal  obligation  of  the  superintendent,  and  on  the 
absence  of  evidence  showing  that  it  was  intended  to  bind  the  de- 
fendants. The  general  rule  undoubtedly  is  that  when 
Adjulnian  of  a  contract  is  made  by  an  agent  in  order  to  bind  the 
«)rciilar  in  principal,  it  should  be  made  in  his  name  and  purport 
BTidoaM-  to  be  his  contract.  An  exception  to  the  general  rule  is, 
PaTMDai  when  an  agent  has  incidental  authority  to  make  con- 
oblig»Uoii  tracts  in  relation  to  his  usual  and  general  employment, 
«f  inparlu-  both  he  and  the  principal  may  be  personally  respon- 
tendmit.  slble,  though  the  contract  may  be  made  in  the  name  of 

the  agent,  and  that  the  true  character  of  the  transaction 
may  be  shown  by  parol  evidence.  McTycr  v.  Steele,  26  Ala.  487. 
It  is  true,  no  attempt  was  made  to  show,  by  extrinsic  evidence, 
that  the  offer  was  intended  to  be  the  personal  engagement  of  the 
defendants,  and  the  mere  affix  of  the  abbreviation  of  superintend- 
ent to  his  signature  docs  not,  prima  facie,  impose  a  personal  liabil- 
ity on  them.  But  the  form  and  manner  of  the  signature  are  not 
conclusive^  The  offer  itself  furnishes  its  own  interpretation.  It 
purports  by  the  heading  to  be  made  in  the  names  of  both  defend- 
ants, and  is  in  relation  to  and  connected  with  their  property  and 
business.  In  such  case,  the  signature  of  Kline  as  superintendent 
must  be  regarded  as  the  signature  of  the  corporations  by  him. 
In  form  and  terms  the  offer  is  the  joint  and  several  contract  of  the 
defendants.     Collins  if.  Hammock,  59  Ala.  448. 

For  the  purpose  of  showinfj  that  the  offer  was  made  by  Kline 
as  superintendent,  the  plaintiff  was  allowed  to  prove,  against  the 
,  objection  of  the  defendants,  that  he  wrote  a  letter  to 
Proof  of  lot-  Kline,  without  stating  its  contents,  which  was  sent  by 
Wr  written  mail,  addressed  to  him  at  Macon,  Ga.,  his  place  of  resi- 
to  •oporin-  dence  and  business.  A  few  days  thereafter  he  '  re- 
toDdontand  ceived  by  mail  the  printed  circular,  enclosed  in  an  en- 
roply.  velope,  post-marked  Macon,  Ga.,  on  which  were  printed 

the  words,  "  Official  Business,  Office  of  Superintend- 
ent, "  and  the  names  and  description  of  defendants  as  they  ap- 
pear in  the  circular;  and  also  that  after  the  arrests,  in  an  inter- 
view with  Kline,  the  plaintiff  stated  that  he  wished  one  Mulloy, 
who  was  in  the  employ  of  one  of  the  defendants,  as  a  witness  at 
the  trial  of  the  accused  persons,  who  Kline  promised  should  be 
present,  and  that  he  was  present  at  two  terms  of  the  court.  That 
Kline  was  superintendent  of  the  southwestern  division  of  the 
Central  Railroad  &  Banking  Company,  and  of  the  Montgomery  & 
Eufaula  Railway  Company,  which  was  part  and  parcel  of  the 
former,  were  admitted  facts.  His  name,  as  affixed  to  the  circular, 
was  printed,  which  rendered  the  positive  proof  of  his  signature 
impracticable,  and  resort  to  circumstantial  evidence  compulsory. 
The  printed  circular  having  been  sent  by  mail,  in  response  to  a 
letter  directed  to  the  superintendent,  and  in  an  official  envelope 
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addressed  in  the  handwriting  of  his  secretary,  the  presumption  is, 
in  the  absence  of  rebutting  evidence,  that  it  was  an  official  trans- 
action. The  facts  and  circumstances  above  stated  were  relevant 
and  proper  to  be  considered  by  the  jury  in  determining  the  ques- 
tion whether  the  ofter  was  made  by  the  defendants  through  Kline 
as  their  superintendent. 

When  an  act  is  done  without  authority,  under  an  assumed 
agency,  it  is  the  duty  of  the  principal,  if  he  would  avoid  personal 
responsibility  therefor,  to  disavow  and  repudiate  it 
in  a  reasonable  time  after  information  of  the  transac-  BatiJlMtlon 
tion.  Mobile  &  M.  R.  Co.  v.  Jay,  65  Ala,  113,  It  broom^j. 
would  be  unjust  to  permit  plaintiff  to  expend  his  time, 
labor,  and  skill  in  detecting,  arresting,  and  procuring  proof  to  con- 
vict on  the  faith  of  the  offer  of  reward,  and  then  allow  defendants, 
if  cognizant  of  the  offer  to  disavow  the  obligation  after  receiving 
the  benefits,  under  the  pretence  of  want  of  authority.  On  the 
question  of  ratification,  the  facts  that  the  circulars  were  posted  at 
various  public  places  on  the  line  of  the  railroad,  by  direction  of  an 
employe  of  the  defendants,  who  was  under  the  control  of  the  su- 
perintendent, and  remained  posted  tor  about  three  months,  and 
until  afterthe  rendition  of  the  service,  were  proper  to  go  to  the 
jury,  as  tending  to  show  that  the  officers  or  agents  of  defendants 
were  cognizant  of  the  offer,  Kelsey  v.  National  Bank,  69  Pa, 
St.  426. 

It  is  further  insisted  that  the  olTer  of  the  reward  was  prospec- 
tive, and  did  not  apply  to  the  arrest,  with  proof  to  convict,  of  per- 
sons who  had  committed  the  offence  previously  to  its 
date.     While  the  offer  may  be  largely  preventive  in  its    C<mttnieU<» 
nature   and    purpose,  prevention  may  be  rendered  as    of  oflm- 
effectual  by  industrious  efforts  to  bring  to  justice  those    Put  utd 
who  have  already  committed,  as  by  causing  the  arrest    fnton 
and  punishment  of  those   who  may  thereafter  commit    offtoiuN, 
the  offence.     The  words,  "  for  the  malicious  obstruct- 
ing of  the  track  of  these  companies, "  were  used  to  designate  the 
special  offence,  and  were  not  intended  to  confine  the  reward  to 
the  commission  of  future,  to  the  exclusion  of  past,  offences.     Its 
terms   are   broad  enough    to  embrace  both  ;  but,  if  it  should  be 
limited  to  either,  the  reasonable  construction  would  be  in  favor 
of    its    application  to    offences  committed,  and  not  solely  antici- 
pative  of  future  commissions.     We  discover  nothing  in  the  terms 
of  the  offer  which  authorizes  the  construction  contended  for  by 
appellants.     The  rulings  and  charges  of  the  court   are  in  accord 
with  the  foregoing  principles.     Affirmed, 

WlMU  B«Tard  Earned. — If  proceedings  against  the  criminals   are  dismissed  at 

■■" "■■"'  "  ■'  '     "  ble  for  the  reward,  al- 

n  of  the  guilty   parties. 
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Artusy  et  ai. 


Missouri  Pacific  R.  Co. 

(  Texas  Supreme  Cetirt,  March  1,  1889.) 

X  on  Track — CoTitTl]>utor7  Nasllfencs — ItaailiaBi. — An  aged  man  with 
defective  hearing  was  struck  bv  a  train  whilst  upon  a  railroad  track,  and  was 
killed.  His  deafness  was  not  known  to  those  operating  the  train.  .  The  tr;un 
was  composed  of  about  twenty  cars  in  advance  of  the  locomotive,  and  was  mov- 
ing bIowIjt.  The  deceased  was  seen  hy  the  lookout  upon  the  first  car  long  be- 
fore the  train  reached  him,  but  it  was  supposed  that  when  necessarj'  for  his  safetjr 
he  would  leave  the  track.  When  the  train  was  about  loo  feet  from  him  the 
lookout  signalled  to  atop  it,  but  l>efore  the  cars  could  be  stopped  he  was  run  over 
and  fatally  injured.  He/d,  that  the  railroad  company  was  not  guilty  of  negli- 
gence and  was  not  liable. 

Appeal  from  District  Court,  Harris  County. 

Action  to  recover  damages  for  the  wrongful  killing  of  Charles 
Artusy,  the  husband  and  father  of  the  plaintiffs.  The  plaintifls 
appeal  from  a  judgment  for  the  defendant. 

Brady  &  Ring  for  appellants. 

Baker,  Bolts  &  Baker  for  appellee. 

StaytON,  C.  J. — This  action  was  brought  by  appellants,  the 
widow  and  minor  children  of  Charles  Artusy,  to  recover  damages 

for  an  injury  that  resulted  in  his  death.  At  the  time 
1Mb.  Charles  Artusy  was  injured  he  was  walking   on  and 

along  the  track  of  the  railway,  on  which  he  had  trav- 
elled a  half  mile  or  more  before  he  was  struck  by  a  moving  car. 
He  was  an  aged  man,  with  defective  hearing;  but  this  was  not 
known  to  the  persons  operating  the  train,  so  far  as  the  record 
shows,  and  there  was  nothing  in  his  appearance  to  indicate  his 
inability  to  take  care  of  himself.  He  was  fully  aware  of  the  dan- 
ger of  walking  on  the  track,  which  it  .seem-s  he  had  been  accus- 
tomed to  do ;  and  on  the  day  of  his  injury,  being  advised  against 
such  a  course  by  a  niece  from  whose  home  he  was  returning  to 
his  home  when  injured,  had  promised  her  not  to  walk  on  the 
track.  The  place  where  he  was  injured  was  not  in  a  street,  but 
on  private  property  of  the  railway  company,  over  which,  however, 
it  was  shown  persons  on  foot  frequently  passed.  There  was  nothing 
to  prevent  the  seeing  of  approaching  trains  for  a  long  distance 
from  where  be  was  injured  in  the  direction  from  which  the  train 
came  that  injured  him.  The  track  on  which  he  had  travelled 
seems  to  have  been  in  a  street  until  it  reached  a  point  a  short 
distance  from  where  he  was  injured,  and  at  or  about  the  place 
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where  that  street  ended  it  was  traversed  by  another  street,  known 
as  Nance  street.  It  is  claimed  that  the  train  was  negUgently 
made  up,  in  that  it  consisted  of  about  20  cars  in  advance  of  the 
locomotive,  and  that  this  contributed  to  the  injury.  It  is  further 
contended  that  no  signals  of  the  approaching  train  were  given, 
but  as  to  this  the  evidence  is  conflicting.  It  is  further  contended 
that,  although  there  was  a  person  on  the  foremost  car  as  a  look- 
out, that  he  failed  to  discharge  his  duty,  and  could  and  ought  to 
have  seen  the  deceased  in  time  to  have  stopped  the  cars  before 
they  reached  him.  There  is  evidence  that  the  lookout  did  see 
him  long  before  the  train  reached  him,  and  supposed  when  neces- 
sary for  his  safety  he  wouid  leave  thi;  track  ;  fully  expected  he 
would  do  so  when  he  reached  Nance  street;  saw  nothing  to 
induce  him  to  believe  that  he  did  not  know  of  the  approaching 
train,  or  would  expose  himself.  It  further  appears  that  the  train 
was  moving  slowly,  and  that  when  the  lookout  saw  that  de- 
ceased did  not  leave  the  road  at  Nance  street,  but  continued  to 
approach,  the  signal  to  stop  the  train  was  given.  At  that  time 
deceased  was  as  much  as  100  feet  from  the  train,  if  the  evidence 
is  to  be  believed,  but  before  the  cars  could  be  stopped  they  came 
in  contact  with  him.  It  is  urged  that  the  court,  under  this  state 
of  facts,  erred  in  giving  the  following  charges  ;  "  Second.  That,  if 
the  proof  satisfy  you  that  Artusy,  deceased,  was 
walking  on  defendant's  track,  and  did  not  use  his  ears  Imtrnotloiia 
or  eyes  in  such  a  way  as  a  man  of  ordinary  sense  and  sliced  to  b* 
discretion  should  have  done,  and  if  defendant's  ser-  erronMoi. 
vants  in  charge  of  the  train  did  not  have  any  reason- 
able grounds  to  beheve  that  he  would  not  get  off  the  track  in  time 
to  avoid  being  run  over,  and  if  such  servants  used  all  reasonable 
skill,  care,  and  effort  to  stop  the  train,  and  avoid  running  against 
deceased,  after  it  became  manifest  that  deceased  did  not  intend 
to  get  off  the  track,  then  your  verdict  should  (if  you  so  find  the 
facts  to  be)  be  for  the  defendant.  Third.  On  the  other  hand, 
if  from  the  evidence  you  find  that  deceased  was  not  negligent  in 
walking  on  defendant's  track,  or  in  the  manner  of  his  doing  so, 
or,  if,  negligent,  yet,  if  satisfied  that  after  deceased  was  discovered 
on  the  track  defendant's  servants  in  charge  of  the  train  negligently 
failed  to  use  such  care,  attention,  and  skill,  and  effort  to  stop  or 
check  up  the  train,  and  avoid  collision  with  deceased  as  they  rea- 
sonably should  have  done  after  it  reasonably  became  apparent  to 
them  that  deceased  would  not  get  off  the  track,  and  if  de- 
ceased received  injuries  resulting  in  his  death  through  the  fault  and 
negligence  of  such  servants,  as  above  spoken  of,  then  find  for 
plaintifl  and  the  two  minors,  interveners,  and  assess  their  damages. 
As  to  all  the  other  interveners,  find  for  the  defendant,  as  their 
suit  was  filed  too  late,  if  a  cause  of  action  ever  existed  in  their 
favor."  These  charges  did  not  assume  the  existence  of  any  fact 
37  A.  &  E.  R.  R.  Cm.— 19 
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about  which  there  could  be  any  controversy,  and  seems  to  us  to 
present  the  law  arising  upon  the  facts  very  fairly. 

The  cases  of  Galveston  City   R.  Co.  v.  Hewitt,  67  Tex.  475; 
34  Am.  &  Eng.  R.  R.  Cas.  63,  and  Houston  &  T.  C.  R.  Co.  v. 

Boozer,  70  Tex.  531,  are  cited  upon  the  proposition 
Cue  Ttqnlzad  that  a  higher  degree  of  care  is  requisite  on  the  part  of 
of  d«f8iiduit-  a  railway  company  in  the  management  of  its  trains 
Intknt*  «nd  than  is  made  necessarj'  by  the  charges  to  exonerate 
kdnlti.  appellee.     The   cases  referred  to  were  cases  in  which 

children  were  injured  while  crossing  railway  tracks,  and 
can  have  but  little  application  to  the  case  of  an  adult  who  deliber- 
ately walks  along  a  railway  track.  In  the  one  case  the  fact  of  in- 
fancy gives  warning  to  those  in  charge  of  a  train  of  want  of  capacity 
and  ability  of  the  child  to  take  care  of  itself,  and  the  law  therefore 
Imposes  the  duty  of  exercising  a  degree  of  care  proportioned  to 
the  helplessness  of  the  child,  who  ought  not  to  be  presumed 
to  know  when  to  leave  a  track  for  its  own  safety,  or  to  be  pre- 
sumed to  be  able  to  do  so  with  that  facility  and  promptness  that 
an  adult  could  and  may  ordinarily  be  trusted  to  do  when  his  safety 
depends  on  his  act.  In  case  of  an  aduil,  not  known  or  appearing 
to  be  bereft  of  any  of  his  senses,  and  apparently  able  to  take  care 
of  himself,  persons  in  charge  of  a  train  may  reasonably  suppose 
when  he  is  seen  on  the  track  that  he  will  leave  it  in  time  to  avoid 
danger,  and,  if  he  does  not,  but  is  injured,  then  a  case  arises  in 
which  it  becomes  necessary  for  the  jury  to  determine  whether  the 
injury  resulted  from  the  contributory  negligence  of  the  person 
injured,  or  from  the  failure  of  the  servants  of  the  company  to 
exercise  due  care  under  the  circumstances.  In  railroad  Co.  v. 
Weisen,  65  Tex.  442,  it  appears  that  the  person  injured  was  an 
pld  man,  who  at  a  distance  of  200  yards  from  an  approaching 
train,  commenced  leaving  the  track,  and  had  succeeded  in  nearly 
clearing,  when  he  was  struck  by  a  car  step,  and  injured.  He  was 
seen  by  the  engineer  at  the  distance  of  400  yards,  but  it  was 
supposed  that  he  would  leave  the  track  in  time  to  avoid  injury  ; 
and,  although  the  signal  of  the  approaching  train  was  given,  its 
speed  was  not  slackened  until  it  was  seen  that  he  would  probably 
not  be  able  to  clear  the  track,  when  some  effort  was  made  to 
slacken  the  speed,  orstop  the  train.  The  court  found  as  a  fact  that 
after  his  peril  was  known  the  engine  could  have  so  lessened  the  speed 
as  to  have  avoided  or  lessened  the  injury  and  in  disposing  of  the 
case  it  was  said  :  "  The  court  below  found  as  a  fact  that,  after 
the  servants  of  appellant  discerned  the  danger  to  which  appellee's 
negligence  exposed  htm,  they  negligently  failed  to  use  the  means 
in  their  power  to  prevent  or  lessen  the  injury.  The  injury  would 
not  have  happened  if  the  appellee  had  not  been  on  the  appellant's 
track  at  a  time  when  he  ought  not  to  have  been  there ;  still,  after 
it  was  discovered  that  he  could  not  effect  his  escape  in  time  to 
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avoid  injury,  it  was  -the  duty  of  appellant  to  prevent  the  result." 
This  is  the  law  dictated  by  reason  as  well  as  humanity,  and  is  in 
accordance  with  other  decisions  in  this  State.  Houston  &  T.  C. 
R.  Co.  V.  Symkins,  54  Tex.  615. 

As  the  case  was  presented  by  the  chaises  the  jury  doubtless 
found  that  the  employes  of  appellant  did  not  fail  to  use  due  care 
to  prevent  injury  to  deceased,  after  it  became  appar-  ' 

ent  that  he  would  not  leave  the  track.  This  leaves  Contrnmtorj 
the  case  standing  on  his  own  negligence,  which  wa,s  negUfMut 
evidently  such  as  to  defeat  a  recovery,  had  he  sur-  ofdMaawd. 
vived,  and  the  suit  been  brought  by  him.  This  being 
so,  it  defeats  a  recovery  by  appellants,  who  could  only  recover 
on  facts  that  would  have  entitled  the  deceased  to  a  recovery  had 
he  survived.  The  law  applicable  to  the  case  is  well  settled. 
Houston  &  T.  C.  R.  Co.  v.  Smith,  52  Tex.  185 ;  Houston  &  T.  C. 
R.  Co.  V.  Richards,  59  Tex.  376;  12  Am.  &  Eng.  R.  R.  Cas.  70; 
Hughes  V.  Galveston,  H.  etc.  R.  Co.,  67  Tex,  596 ;  34  Am.  &  Eng. 
R.  R.  Cas.  66 ;  Galveston  City  R.  Co.  v.  Hewitt,  67  Tex.  480 ;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Ryon,  70  Tex,  56.  The  servants 
of  appellee  had  no  knowledge  that  the  deceased  was  a  man 
of  defective  hearing,  and  the  fact  that  such  was  his  con- 
dition made  it  the  more  necessary  that  he  should  not  place 
himself  in  a  place  of  danger,  rendered  as  to  him  more  dan- 
gerous by  the  fact  that  he  was  not  in  the  full  possession 
of  that  sense.  Appellants  asked  an  instruction  under  which  the, 
jury  would  have  felt  authorized  to  enquire  whether  the  arrange- 
ment of  the  train  was  not  the  proximate  cause  of  the  injury,  and 
it  is  urged  that  it  was  error  to  refuse  such  a  charge.  In  view  of 
the  facts  of  the  case,  the  court  did  not  err  in  refusing  the  charge. 
If  there  was  any  matter  not  submitted  by  the  court  below,  which, 
in  the  opinion  of  counsel  for  appellants,  ought  to  have  been  sub- 
mitted, they  should  have  asked  a  charge  upon  that,  and,  having 
failed  to  do  so,  cannot  now  complain. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

Tretpucw  on  Truk— DaafuaH.— In  an  action  to  recover  damageB  tar  the 
wrongful  killing  of  a  person  upon  a  railroad  track,  the  fact  that  the  deceased  was 
deaf  or  had  defective  hearing  is  immaterial,  uniesa  it  Ije  shown  that  the  servants 
of  the  conipanj  in  charge  of  the  train  knew  of  his  infirmity  and  that  thej  recog- 
nized him  on  the  track  in  time  to  save  him  by  the  use  of  reaeonable  care.  State 
V.  Baltimore  &  O.  R.  Co.  (Md),  16  All.  Rep.  no. 

LUUUty  for  Injurtgi  to  I>«mf  Pertoni.— See  Nichol's  Admr.  v.  Louisville  &  N. 
R.  Co..  and  note,  34  Am.  &  Eng.  R.  R.  Cas.  37,  -18:  Kennedy  v.  Denver,  S. 
P.  &  P.  R.  Co.,  34  lb.  40. 
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Hannibal  and  St.  Joseph  R.  Co. 

{Mhtouri  Sufreme  Court,  March  IS,  I8S9.) 

Ferwmal  Injurlai — TrBspmiier  on  Trftck — Sntr  of  Oampuiy. — In  an  action  k> 
recover  damages  for  the  death  of  the  plaintitTs  husband,  it  appeared  that  he 
went  upon  [he  railroad  track  hi  a  time  when  a  train,  to  his  knowledge, 
was  due.  The  train  catne  up  behind  him.  and.  an  he  did  not  look  out  for  it  in 
that  direction,  he  was  struck  and  killed.  He  could  have  seen  the  train  al  a  dis- 
tance of  JOO  yards  and  the  engineer  could  see  a  person  on  the  track  for  nearly 
the  same  distance.  No  signal  was  given  by  those  in  charge  of  the  train.  Held, 
that  as  the  deceased  was  a  trespasser  on  the  track  and  the  cornpanj  owed  him  no 
dulj  except  not  to  wantonly  injure  him,  he  could  not  recover  in  the  absence  or 
any  evidence  to  show  that  he  had  actually  been  seen  by  the  engineer. 

Appeal  from  Circuit  Court,  Buchanan  County. 

Action  against  the  Hannibal  &  St.  Joseph  R.  Co.  by  Malissa 
Barker  to  recover  damages  for  the  death  of  the  plaintiff's  hus- 
band. An  instruction  requested  by  defendant  in  the  nature  of  a 
demurrer  to  the  evidence  was  refused,  and  a  verdict  having  been 
returned  for  the  plaintiff,  the  defendant  appealed. 

White  6-  Spencer,  W.  P.  Hall,  and  Doniphon  &  Reed  for  re- 
spondent. 

Strong  &Mostnafi  for  appellant. 

Black,  J, — This  is  a  suit  by  the  widow  of  E.  B.tBarker,  to  re- 
cover the  statutory  penalty  of  $5,000  for  the  death  of 
Faeu.  her  husband,  who  was  run  over  and  killed  by  a  train 

of  the  defendant's  cars.  The  defendant  offered  no 
evidence,  and  the  question  is  whether  the  defendant's  -instruction 
in  the  nature  of  a  demurrer  to  the  plaintiff's  evidence  should 
have  been  given.  The  evidence  offered  by  the  plaintiff  discloses 
these  facts:  Barker  resided  in  a  house  close  to  the  defendant's 
track.  There  is  a  public  road  thirty-five  feet  south  of  his  house. 
The  south  side  of  this  road  is  separated  from  the  defendant's 
right  of  way  by  a  fence,  and  the  track  of  the  Wabash  Railway 
Company  runs  parallel  to  the  track  of  the  defendant,  but  adjoin- 
ing and  to  the  south  thereof.  Barker  left  his  house,  went  south 
across  the  public  road,  which  goes  directly  to  St.  Joseph,  got  over 
the  fence,  and  ascended  a  bank  some  six  or  eight  feet  in  height  to 
the  defendant's  track.  He  then  started  westward  on  the  track 
towards  St.  Joseph,  where  he  was  going,  without  stopping  or  look- 
ing to  the  east.    He  had  not  travelled  more  than  sixty  to  seventy- 
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five  feet  when  a  regular  daily  west-bound  passenger  train  came 
through  a  cut,  around  a  curve,  and  on  a  down  grade,  and  ran  over 
and  killed  him.  Had  Barker  looked  to  the  east,  he  could  have 
seen  the  train  for  a  distance  of  two  hundred  yards,  and  the  engi- 
neer could  have  seen  a  person  on  the  tr^ck  for  nearly  the  same  dis. 
tance.  Barker  knew  the  train  was  due  when  he  got  upon  the 
track.  There  was  a  tie  train  standing  on  the  Wabash  track  at  the 
time,  and  it  seems  probable  that  his  attention  was  attracted  to  the 
men  at  work  on  that  train.  He  was  a  little  hard  of  hearing,  but 
could  hear  ordinary  conversations.  The  evidence  tends  to  show 
that  no  signal  was  given  by  sounding  the  whistle  or  ringing  the 
bell,  and  that  the  train,  if  on  a  level  track,  could  have  been  stopped 
in  a  distance  of  one  hundred  yards.  It  does  not  appear  within  what 
distance  it  could  have  been  stopped  on  this  down  grade.  There 
can  be  no  doubt  but  Barker  was  guilty  of  negligence 
in  going  upon  the  track,  at  a  time  when  he  knew  the  Bukw  a, 
train  was  due,  without  looking  or  listening  for  it.  Be-  tnquur- 
sides  this,  he  got  upon  the  track  at  a  place  other  than  Doty  of 
a  crossing,  and  was  making  a  foot-path  out  of  the  rail-  oompuir 
road  track,  and  that,  too,  at  a  place  where  the  defend-  to  him, 
ant  was  required  to  and  had  fenced  its  road.  In  short, 
he  was  a  trespasser,  declared  to  be  such  by  the  statute  law  of  this 
state.  Section  809,  Rev.  St.  1879.  Being  a  trespasser,  the  com- 
pany owed  him  no  duty,  except  not  to  wantonly,  wilfully,  or 
with  gross  negligence  injure  him.  The  company  was  not  in  duty 
bound  to  look  out  for  him.  Maher  v.  Atlantic,  etc.  R.  Co.,  64 
Mo.  267;  Hallihan  IT.  Hannibal  &  St.  J.  R.  Co.,  71  Mo.  114;  2  Am. 
&  Eng.  R.  R.  Cas.  117;  Maloy  v.  Wabash,  St.  L.  etc.  R.  Co.,  11  S. 
W.  Rep.;  84  Mo.  270;  Rine  ».  Chicago  &  Alton  R.  Co.,  88  Mo., 
392;  Williams  v.  Kansas  City,  S,  &  M.  R.  Co.  (not  yet  officially 
reported),  9  S.  W.  Rep,  573;  Langan  v.  St.  Louis,  I.  M.  etc.  R. 
Co.,  72  Mo,  394;  Comly  v.  Pennsylvania  R,  Co.,  12  Atl.  Rep.  496. 
Some  of  the  authorities  just  cited  and  many  others  show  that 
though  a  person  is  a  trespasser  on  a  railroad  track,  still,  if  such 
person  is  in  a  dangerous  position  to  the  knowledge  of  the  servants 
of  the  railroad  company,  then  it  becomes  their  duty  to  use  all  rea- 
sonable efforts  within  their  power  and  at  their  command  to  avoid 
injuring  such  person  thus  in  the  wrong.  Shear.  &  R.  Neg.  §  36. 
But  this  duty  on  the  part  of  the  defendant's  servants  only  arises 
when  and  after  the  perilous  position  of  the  person  is  discovered. 
Now,  in  this  case,  there  is  no  evidence  whatever  of  a  wanton  or 
wilful  injury;  nor  is  there  any  evidence  tending  to  show  tljat  the 
engineer  saw  the  deceased  on  the  track  in  time  to  have  avoided 
the  calamity.  The  fact  that  no  signal  was  given  tends  to  show 
that  the  deceased  was  not  seen  by  the  engineer,  in  the  absence  of 
any  other  evidence.  But  the  argument  is  made  on  behalf  of  the 
plaintiff  that  if  the  engineer  was  at  his  post  of  duty,  and  on  the 
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lookout,  he  could  have  seen  the  deceased,  and  if  he  was  not,  then 
he  was  guilty  of  negligence.  The  answer  to  all  this  is  that  the 
company  owed  the  deceased  no  duty  to  be  on  the  watch  for  him, 
As  to  passengers,  it  was  of  course  the  duty  of  the  engineer  to  see 
that  he  had  a  clear  track,  but  the  defendant  owed  no  sucha  duty 
to  the  deceased.  As  to  him  there  was  no  breach  of  duty  for  a 
simple  failure  to  discover  him  in  the  commission  of  a  trespass. 
As  stated  by  a  reliable  text-writer,  the  general  duty  of  a  railroad 
company  to  run  its  trains  with  care  becomes  a  particular  duty  to 
no  one  until  he  is  in  a  position  to  have  a  right  to  complain  of 
neglect.  Cooley,  Torts,  660.  The  deceased  was  in  no  position  to 
complain  of  neglect  on  the  part  of  the  engineer,  and  would  only 
be  in  such  a  position  when  and  after  it  is  made  to  appear  that 
some  person  in  charge  of  the  train  saw  or  knew  of  his  presence 
on  the  track  in  time  to  have  avoided  the  injury.  It  is  thought 
advisable  to  say  again  that  Barker  got  upon  the  track,  and  was 
killed  at  a  place  where  defendant's  road  was  fenced,  and  where 
there  was  nothing  in  the  surroundings  that  would  naturally  or 
reasonably  lead  the  servants  in  charge  of  the  trains  to  suspect 
that  persons  would  be  on  the  track.  We  have  been  speaking 
of  the  case  before  us,  and  not  of  others  which  may  present  a 
different  state  of  /acts.  The  death  of  plaintiff's  husband  can  be 
attributed  to  nothing  but  his  own  wrongful  act  and  reckless  care- 
lessness, and  the  plaintiff  has  no  Just  ground  for  damages  against 
the  defendant,  and  the  judgment  is  simply  reversed. 

Ray,  C. 'J.,  and  Barclay,  J.,  dissent.     The  other  judges  con- 
cur. 


Tisipuaer  on  TnLck — LUbUlty  of  CompMij. — An  engine  and  tender  which 
were  running  backward  on  a  track  through  the  country,  ran  over  and  killed  a 
trespasser  on  the  track.     The  road  was  straight  and   the  view  entirelv  unob- 


evidence  to  show  that  the  presence  of  the  deceased  on  the  track  was  known  to 
any  of  the  employes  on  the  train  until  after  the  accident  had  occurred.  Held, 
that  as  the  aervantE  of  the  company  were  not  under  any  obligation  to  keep  a 
lookout  for  the  protection  of  the  deceased,  the  compahy  was  not  guilty  of 
negligence  and  no  recoverv  could  be  had.  State  v.  Baltimore  &  O.  R.  Co.  {Md.), 
16  Atl.  Rep.  no. 

A  train  on  the  defendant  company's  road,  whilst  it  was  running  on  a  down 
grade,  broke  in  two.  The  engineer  to  prevent  a  collision  lietween  two  sections  of 
the  train,  increased  his  npeed.  thus  making  a  gap  between  them.  The  plaintilTs 
intestate  had  gone  upon  the  track  at  a  place  where  there  was  no  crossing,  and. 
after  the  first  section  of  the  train  had  passed,  stepped  upon  the  track  in  front  of 
the  s:-ond  section.  There  was  no  evidence  to  show  that  any  persons  engaged 
in  the  management  of  the  train  knew  that  the  deceased  was  on  the  track. 
Held,  that  there  was  no  evidence  upon  which  the  plaintiff  could  recover,  and 
that  a  nonsuit  ought  to  have  been  granted.  John's  Admr.  v.  Louisville  &  Nash- 
ville R.  Co.  (Kv.).  10  S.  W.  Rep.  417. 

Plaintiff's  husl>and  was  killed  whilst  crossing  a  trestle  8  or  lo  feet  high.  A 
clear  stream  8  or  lo  feet  wide  and  4  or  5  feet  deep  ran  beneath  the  trestle,  and 
where  there   was  no  water,  there  was  a  sand  bed  of  soil  sand  forming  a  safe 
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place  to  jump.  Ai  soon  u  the  train,  which  was  a  fast  mail,  rounded  a  curve  so 
ai  to  commijid  a  view  of  the  trcBlle  which  was  somewhat  less  than  a  quarter  or 
a  mile  distant,  the  whistle  was  blown  and  the  air  brakes  applied,  but  it  was 
impoasihle  to  stop  the  train  in  so  short  a  distance.  Held,  that  it  was  not  error 
to  grant  a  nonsuit  on  tlie  ground  of  the  deceased's  negligence.  May  v.  Central 
R.  &  Banking  Co.  (Ga.},  4  S.  E.  Rep.  330. 

See  Guenther  t>,  St.  Louis,  I.  M.  &  S.  R.  Co.,  and  note,  34  Am.  &  Eng.  R.  R, 
Cas.  47,  S5. 


(50  Arkansas  ^77.) 

Fananal  lajnrlea— Minor— AeUou  hr  Farant.— Under  the  Arkansas  Statute 
(Mansf.  Dig.,  Sec.  5539)  which  provides  that  "when  any  person  shall  bewounded 
by  a  railroad  train  running  in  this  State,  he  majr  sue'. for  damages  in  his  own 
name;  or  if  he  be  a  minor,  his  father  if  living  may  sue;  and  if  the  father  lie 
dead,  then  the  mother  may  sue:  and  if  both  father  and  mother  be  dead,  then  the 
guardian  of  such  minor  may  sue,"  two  rights  of  action  arise,  orre  in  favor  of  the 
infant  for  his  personal  injuries  and  one  in  favor  of  the  parent  for  loss  suffered 
by  him  or  her. 

Sune — SpMlftl  Flndlnc — SnSlcleiLay  of  Evidence, — On  the  second  trial  of  an 
action  to  recover  damages  for  injuries  sustained  by  a  person  uptin  a  railroad 
track,  the  engineer  testified  that  he  did  not  see  the  plaintiff  until  he  was  within 
tfi  or  60  feet  of  him  and  that  he  applied  the  brakes  and  slopped  as  soon  as 
he  could.  Upon  cross-examination,  it  was  shown  that  the  witness  had  testified 
on  the  first  trial  that  he  had  discovered  the  plaintiff  about  100  yards  ahead  of 
the  engine,  and  that  in  a  deposition  which  was  taken  at  another  lime  he  placed 
the  distance  at  75  yards.  The  mail  agent  on  the  train  testified  that  he  saw  the 
plaintitr  on  the  track  several  hundred  yards  ahead  of  the  train.  The  jury 
returned  a  special  finding  that  the  plaintiff  was  at  least  loo  yards  from  the  engine 
when  seen  by  the  engineer.  Held,  that  the  evidence  was  sufficient  to  sustain 
such  a  finding. 

Buse — ais&«l — ConBletliig  TaiUnioay — Inatmction. — Where  the  testimony  as 
to  whether  the  whistle  was  sounded  by  the  engineer  is  conflicting,  it  is  not  error 
for  the  court  lo  refuse  to  instruct  thai  the  positive  testimony  of  a  witness  who 
says  he  heard  the  whistle  blow,  is  entitled  to  more  weight  than  the  negative 
testimony  of  a  witness  who  says  he  did  not  hear  it. 

Appeal  from  Circuit  Court,  Lonoke  County. 
Action  to  recover  damages  for  personal  injuries  sustained  by 
the  plaititiffv 

U.  M.  &  G.  B.  Rose  for  appellant. 
John  C.  &  C.  W.  England  for  appellee. 

COCKRII.L,  C.  J. — The   appellee,    Ratliffe,  was  injured  by  an 
engine  of  the  Memphis  &  Little  Rock  Railway.     He 
was  a  minor  at  the  time ;  and,  after  obtaining  permis-    Cue  itatad. 
sion  of  the  court  which  appointed  Sibley  receiver  of 
the  company,  brought  suit,  by  his  next  friend,  to  recover  damages 
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for  the  injury.  There  was  a  trial  and  verdict  for  the  plaintiff, 
which  the  court  set  aside.  Afterwards  the  defendant  moved  to 
dismiss  the  action  because  it  had  not  been  instituted  at  the  in- 
stance of  the  minor's  father,  mother,  or  guardian.  RatlifFe, 
liaving  reached  his  majority  in  the  meantime,  asked  and  obtained 
li;ave  to  prosecute  the  action  in  his  own  name,  and  the  motion 
to  dismiss  was  thereupon  denied.  A  second  trial  resulted  in  a 
verdict  for  the  plaintiff  for  $1,500.  The  court  refused  to  disturb 
it.  Judgment  was  entered  accordingly.  The  defendant  took  his 
bill  of  exceptions  and  appealed. 

1.  It  is  urged  that  the  court  erred  in  refusing  to  dismiss  the  ac- 

tion. The  statute  directing  by  whom  suit  may  be 
Iiquyto  brought  for  an  injury,  not  resulting  in  death,  done  to 
KlAor-  a  person  by  a  railroad  train  in  this  state,  is  as  follows: 

AMlon  bf  "  When  any  person  shall  be  wounded  by  a  railroad 
pwrnt.  train  running  in  this  State,  he  may  sue  for  damages  in 

his  own  name ;  or,  if  he  be  a  minor,  his  father,  if  living, 
may  sue:  and,  if  the  father  be  dead,  then  the  mother  may  sue; 
and,  if  both  father  and  mother  be  dead,  then  the  guardian  of  such 
minor  may  sue  for  and  recover  such  damages  as  the  court  or  jury 
trying  the  case  may  assess."  Mansf,  Dig,  g  SS39.  Statutes  sub- 
stantially like  this  are  in  force  in  many  of  the  States,  and  the 
construction  placed  upon  them  by  the  courts  is  that,  in  case  of  an 
injury  to  a  minor  child,  two  causes  of  action  arise :  one  in  favor 
of  the  infant  for  his  personal  injuries,  and  one  in  favor  of  the 
parent  for  losses  suffered  by  him  or  her.  Durkee  v.  Central  Pa- 
cific R.  Co..  56  Cal.  388;  8  Am.  &  Eng.  R.  R.  Cas.  321.  See 
authorities  collected  in  note  to  Iron  Co.  v.  Rupp,  7  Am.  &  Eng. 
R.  R.  Cas.  30;  Shear.  &  R.  Neg.  §  608.  As  a  right  of  action 
accrued  to  the  minor  by  reason  of  the  injurj-,  it  was  not  error  to 

Eermit  him  to  prosecute  the  suit  in  his  own  name,  after  reaching 
is  majority,  to  recover  such   damages  as  he  was  entitled  to. 
Smith  V.  Smithson,  48  Ark.  261. 

2.  It  is  argued  that  the  evidence  is  not  sufficient  to  sustain  the 

verdict,  and  that  the  court  misdirected  the  jury,  and 
iMMtt  refused  to  charge  as  requested.      The   plaintiff   had 

(gitruk-  started  to  walk  over  the  defendant's  railway  track 
tfecitl  from  Madison  to  Lonoke.     On  the  second  day  of  his 

journey,  he  was  struck  by  a  passing  engine,  and  per- 
manently injured.  The  jury  were  required  by  the 
court  to  find  the  facts  specially  in  response  to  the 
following  questions:  "(l)  What  was  Ratliffe  doing 
when  he  was  struck  by  the  engine?  {2)  How  far  was  the  engine 
from  Ratliffe  when  the  engineer  first  saw  him?"  To  the  first 
query  they  responded  as  follows:  "We,  the  jury,  believe  the 
plaintiff  was,  at  the  time  he  was  struck,  sitting  on  the  side  of  the 
track  asleep."    And  to  the  second,  that  "  he  was  at  least  two  hun- 
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dreo  yards  from  the  engine  when  seen  by  the  engineer."  Upon 
both  propositions  the  evidence  was  conflicting.  As  the  jury  is  the 
final  arbiter  or  trier  of  the  facts,  we  pass  by  the  evidence  which 
contradicts  the  verdict,  and  look  only  to  that  which  tends  to  sus- 
tain it.  If,  out  of  the  conflicting  mass,  we  find  enough  to  justify 
the  verdict, -we  decline  to  interfere,  in  accordance  with  a  long-set- 
tled practice,  regardless  of  the  preponderance  of  the  evidence.  It 
is  not  contended  that  there  is  no  evidence  to  support  the  first 
special  finding  of  the  jury.  It  is  said  there  is,  none  to  sustain 
the  second  special  finding,  or  the  general  verdict.  The  engineer 
testified  that  he  did  not  see  the  plaintiff  until  he  was  within 
fifty  or  sixty  feet  of  him;  that  he  was  lying  on  the  ground  near 
the  rail,  and  so  obscured  as  to  render  it  impossible  to  see  him 
earlier;  that  he  recognized  the  object  as  a  man  the  instant  he  saw 
it;  and  that  he  put  on  the  brakes,  reversed  the  engine,  "stopped 
as  soon  as  he  could,  and  blew  the  whistle."  Upon  cross-exam- 
ination it  was  developed  that  this  witness  had  testified,  on  the 
forhier  trial  of  the  cause,  that  he  discovered  the  plaintiff  about 
one  hundred  yards  ahead  of  the  engine ;  and  that,  in  his  deposi- 
tion which  was  taken  at  another  time,  he  placed  the  distance  at 
seventy-five  yards,  and  said  that  he  had  sounded  the  alarm  to 
warn  the  plaintiff  of  his  danger.  Bush,  who  was  a  United  States 
mail  agent  on  the  train,  testified  that  he  was  standing  in  the  door 
of  the  mail  car  just  before  the  accident,  ready  to  throw  the  mail 
sack  off  at  the  next  station  ;  and,  as  he  looked  ahead,  he  saw  the 
plaintilT  on  the  track,  or  ends  of  the  cross-ties,  several  hundred 
yards  ahead  of  the  train;  that  he  turned  to  Rowland,  who  was  in 
the  car  with  him,  and  told  him  of  the  circumstances ;  and  that 
Rowland  went  to  the  car  door  in  time  to  see  the  plaintiff  about 
fifty  yards  in  front  of  the  engine.  Rowland  corroborated  the  lat- 
ter part  of  this  statement.  It  was  in  proof  that  the  train  could 
have  been  stopped  within  a  distance  of  350  feet ;  that  the  whistle 
was  not  sounded  or  the  bell  rung.  It  is  immaterial  whether  the 
jury  was  accurately  correct  in  fixing  the  distance  at  which  the  en- 
gineer discovered  the  plaintiff  on  the  track  at  not  less  than  200 
yards.  If  his  perilous  condition  was  discovered  at  a  less  dis- 
tance, the  collision  might  have  been  prevented.  When  we  look 
to  the  engineer's  statement  that  he  discovered  the  plaintiff  at  the 
earliest  moment  it  was  physically  possible  to  see  him  from  his 
position  in  the  cab,  and  to  that  of  Bush  that  he  (Bush)  actually 
saw  him  several  hundred  yards  ahead,  from  a  less  advantageous 
position,  we  cannot  say  there  is  any  inaccuracy  in  the  special  find- 
ing. From  the  conflicting  statements  of  the  engineer  alone,  the 
jury  could  have  drawn  the  conclusion  that  he  saw  the  plaintiff 
100  yards  in  front  of  the  engine,  and  realized  the  peril  of  his  posi- 
tion at  once ;  and  if  they  further  believed  the  testimony  of  other 
witnesses,  to  the  effect  that  he  made  no  effort  to  avert  the  dan- 
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ger  or  warn  the  victim,  their  conclusion  was  justifiable.  We  can- 
not say  that  the  verdict  is  without  evidence  to  sustain  it. 

3.  The  law  governing  the  duty  of  a  railway  to  a  trespasser  upon 

its  track  has  been  stated  time  and  again  by  this  court. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Monday,  49  Ark.  257; 
^*'^.  ^  31  Am.  &  Eng.  R.  R.  Cas.  424;  St.  Louis,  1.  M.  &  S. 
'''*'**^*'  R.  Co.  I-.  Fairbairn,  48  Ark.  49i;3oAm.  &  Eng.  R.R. 
''•■^■■'^     Cas.   166;  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Haynes, 

47  Ark.  497;  28  Am.  &  Eng,  R.  R.  Cas.  572 ;  St.  Louis. 
L  M.  etc.  R.  Co.  V.  Wilkerson,  46  Ark.  513;  St.  Louis,  I.  M.  etc. 
R.  Co.  V.  Ledbetter,  45;  Ark.  249:  Little  Rock  &  F.  S.  R.  Co.  -,'. 
Pankhurst,  36  Ark.  371;  5  Am.  &  Eng.  R.  R.  Cas.  635:  St.  Louis, 
I.  M.  etc.  R.  Co.  V.  Freeman.  Id.  41 ;  4  Am.  &  Eng.  R.  R.  Cas.  608. 
It  is  not  necessary  to  do  more  than  cite  the  previous  cases,  and 
state  the  substance  of  the  court's  chaise  to  the  jury,  to  show  that 
the  defendant  was  not  prejudiced  in  this  respect.  Only  a  part  of 
the  court's  charge  in  this  case  was  excepted  to,  and  our  attention 
is  not  directed  to  any  part  of  it  as  being  inconsistent  with  what 
we  have  previously  ruled  in  similar  cases.  Only  errors  of  omis- 
sion, or  rather  of  refusal  to  charge  as  requested  by  the  defendant, 
are  assigned  here.  The  jury  were  instructed,  in  the  language 
asked  by  the  defendant,  to  the  effect  that  the  plaintiff  was  a  tres- 
passer while  on  the  railway  track;  that  he  went  upon  the  track  at 
his  peril ;  and  that  he  could  not  recover  unless  he  showed  that  he 
was  wilfully  injured  by  the  company's  agents,  or  unless  they, 
knowing  his  perilous  situation,  and  that  he  was  not  apprised  of 
his  peril,  recklessly  ran  the  train  on  him.  They  were  told  that 
the  servants  of  the  company  had  the  right  to  presume  that  he 
(plaintiff)  would  get  off  the  track  in  time  to  avoid  injury  unless 
there  was  something  unusual  in  his  situation  to  warn  them  that 
he  would  not ;  that  they  were  not  bound  to  check  the  speed  of 
the  train  unless  they  discovered  that  there  was;  and  that  an  omis- 
sion to  sound  the  whi.stle  or  ring  the  bell  must  have  been  wilful 
and  reckless,  to  warrant  a  recovery.  Other  requests  in  the  line  of 
those  already  given  were  rejected.    We  cannot  say  that  was  error. 

4.  The  refusal  to  give  the  following  language  in  charge  to  the 

jury  is  the  final  assignment  of  error:  "The  positive 
SigwUi-  testimony  of  a  witness  who  says  he  heard  the  whistle 

ConflleUng  blow,  is  entitled  to  more  weight  than  the  negative  tcs- 
tMtliiMiiT.       timony  of  a  witness  who  says  that  he  did  not  hear  it." 

It  is  doubtful,  from  the  conflicting  statements  of  the 
engineer,  whether  he  sounded  the  whistle  before  the  injury  was 
inflicted.  As  to  whether  it  was  sounded  or  not,  the  testimony  of 
other  witnesses  is  conflicting.  It  was  the  province  of  the  jury  to 
determine  the  question  of  veracity  between  the  witnesses.  The 
rejected  request  to  charge  upon  this  point  may  be  a  correct 
statement  of  a  conclusion  of  logic  when  the  witnesses  who  testify 
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negatively  and  affirmatively  are  of  equal  credibility,  and  have  the 
same  opportunities  for  hearing  the  signal.  But  the  request  falls 
short  of  stating  the  full  proposition.  Keith  v.  State,  49  Ark,  439. 
It  may  be  doubted  whether,  if  proper  in  any  case  to  instruct  the 
Jury  on  the  weight  to-be  given  to  evidence  (see  Keith  v.  State, 
supra),  it  cannot  be  said  to  be  error  to  refuse  to  do  so  (Chicago  & 
Alton  R.  Co.  V.  Robinson,  106  111.  142;  19  Am.  &  Eng.  R.  R.  Cas. 
396,  and  note.)  It  was  not  error  to  refuse  the  request. 
Affirmed. 

UJoilat  to  CUIOtmi— Blcltt  of  AeUuk.— The  general  rule  is  that  the  father  has  ■ 
right  of  action  for  loas  ofserviceE  and  expenees  occesioned  hy  injuries  to  his 
minor  child,  while  the  child,  bv  his  neit  friend,  m&y  recover  damages  for  the  in- 
juHes.  Wilton  v-  Middlesex  R.  Co.,  135  Mase.  130;  Texas  &  P.  R.  Co.  v.  Morln. 
.  is  Am.  &  Eng.  R.  R.  Cas.  539;  Houston  &  G.  N, Rail  road  Co,  v.  Miller,  51  Tex. 
J75;  B.  c,  49  Tei.  312;  Central  R.  Co.  v.  Benieon,  64  Ga.47s;  s.  c.,8  Am.  &  Eng. 
R.  R.  Cbb.  343;  Durkee  v.  Central  Pac,  R.  Co.,  56  Cal.  3S8;  ».  c,  8  Am.  &  Eng. 
R.  R.  Cas.  331;  Little  Rock  &  F.  S.  R.  Co.  i;.  Barker,  33  Ark.  350;  Coolngton 
S.  R.  Co.  V.  Packer,  9  Bush  (Ky.)  455;  Ohio  k  M.  R.  Co.  v.  Tindall,  13  Ind. 
166;  Stak  V.  Baltimore  &  Ohio  R.  Co.,  14  Md.  84;  Cregin  v.  Brooklyn  C.  R. 
to.,  75  N.  Y.  igj;  McGovern  v.  New  York  Cent.  &  H.  R.  R.Co.,67  N.  Y.  617; 
O'Mara  v.  Hudson  River  R.  Co.,  iS  N.  Y.  445;  Pennsylvania  R.  Co.  v.  Butler, 
57  Pa.  St.  33s;  Oakland  R.  Co.  i/.  Fielding,  48'  Pa.  St.  330;  Pennsylvania  R.  Co. 
!■.  Zebe,  33  Pa.  St.  318;  Ewen  v.  Chicago  &  N.  W.  R.  Co.,  38  Wis.  613, 
A  diminution  in  the  capacity  of  the  child  to  earn  money  during  hU  minority  gives 
a  cause  of  action  only  to  the  parent,  unless  it  is  shown  that  the  child  has  been 
emancipated.  Texas  &  P.  R.  Co.  v.  Morin,  35  Am.  &  Eng.  R.  R.  Cas.  539; 
Railroad  Co.  v.  Miller,  51  Tex.  375. 


Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

(\riii«rsala  Sufremc  Comrt.  March  19,  1889.) 

TleadliiB — Amandmant — DlacTBtloii  of  Court, — In  an  action   to  recover  damage* 

for  the  negligent  killing  of  a  person  upon  a  railroad  track,  it  is  not  an  abuse  of 
the  discretion  of  the  court  let  refuse  to  allow  the  defendant  to  withdraw  an  ad- 
mission that  the  death  of  the  deceased  directly  resulted  from  the  accident,  and  to 
assert  that  the  accident  was  hut  the  remote  cause  of  the  death,  when  the  applica- 
tion for  such  amendment  is  not  mode  until  the  second  day  of  the  trial, 

MSBliceat  Kllllnc — Contrllintory  ITegUcanoe— Spur  TiMk. — Deceased  was  em- 
ployed in  a  brickyard,  for  the  accommodation  of  which  a  spur  track  had  l>een 
constructed.  When  wood  was  required  for  the  kilns  laborers  from  the  brick- 
yard would  uncouple  a  car  and  would,  by  hand,  push  il  down  grade  to  the  de- 
sired point  on  the  spur  track  opposite  the  kilns.  It  was  well  known  to  the  switch 
crew  employed  at  this  point  that  this  was  the  custom  of  the  brickyard  handa. 
Whilst  the  deceased  was  engaged  in  pushing  a  car  of  wood  along  the  spur  track, 
the»wltch  crew  backed  down  a  number  of  other  cars  until  they  struck  Ihe  car 
which   the   deceased  was  pushing   In   such  a  manner  that  he  was  caught  and 
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them  down  and  had  withdrawn.  Held,  that  the  deceased  was  not  guilcj  of  ci 
tributory  negligence  and  that  the  plaintilT  wa«  entitled  to  recover  on  account  of 
the  [legfigence  of  the  switch  crew  in  moving  the  cars  down  without  taking  pre- 
cautions to  guard  against  injuries  to  those  puEhing  the  car  of  wood. 

Appeal  from  District  Court,  Carver  County. 

Action  against  the  Chicago,  Milwaukee  &  St.  Paul  R.  Co.  by 
Frederick  litis,  as  administrator  of  the  estate  of  one  Happ,  to  re- 
cover damages  for  n^ligentiy  causing  the  death  of  the  plaintiff's 
intestate.  The  defendant  appeals  from  a  verdict  and  judgment 
for  the  plaintiiT. 

JV.  H.  Norris  for  appellant. 

W.  C.  Odell  and  H.  J.  Peck  for  respondent. 

Collins,  J, — The  plaintiff,  as  administrator  of  the  estate   ol 
one  Happ,  brought  this  action  against  defendant   railway  com- 
pany, to  recover  damages  for  causing,  through  negli- 
<lMe  itated.     gence,  the   death  of  his   intestate,  in   the  month  ol 
June,  1886,  and  secured  a  verdict  in  the  court  below 
From  an  order  denying  a  new  trial,  defendant  appeals. 

The  appellant's  main  line  of  road  runs  through  the  village  of 
Chaska,  easterly  and  westerly,  and  about  300  feet  south  of  the 
brickyard  of    Riedele  &   Sons,  in    which    Happ  had 
TMt*.  worked   as  a  common  laborer  some   two  years  when 

killed.  A  spur  track,  used  solely  for  Riedele  &  Sons, 
extends  from  the  east  side  of  their  brickyard  along  in  front  of  the 
kilns  across  Pine  street,  near  its  intersection  with  Sixth,  and 
thence  obliquely  over  and  across  Sixth  to  the  main  line.  The 
general  course  of  this  spur  or  side  track  is  southwesterly,  and  it  is 
nearly  500  feet  in  length.  Between  the  yard  and  the  main  line  is 
another  spur  known  as  the  "Bierline  side  track;"  the  switch 
thereof  being  some  300  feet  south  of  the  kilns.  More  or  less 
switching  was  done  in  the  forenoon  of  each  secular  day  in  this 
vicinity  by  a  locomotive  and  crew  of  men  who  came  for  that  pur- 
pose from  another  station,  the  men  being  well  acquainted  with 
the  work.  The  switching  done  upon  the  Riedele  track  consisted 
in  first  taking  out  loaded  cars, — usually  six  or  seven  in  number, — 
and  then  putting  in  empties,  and  cars  filled  with  wood  for  use  in 
making  brick.  This  was  done  almost  daily,  and  these  cars  were 
usually  left,  coupled  together,  east  of  the  plank  crossing  upon 
Pine  street,  and  near  the  kilns.  Occasionally  a  part  would  be 
left  between  the  plank  crossings  on  Pine  and  Sixth,  in  the  streets. 
As  the  empties  were  needed  for  loading,  or  as  the  wood  could  be 
unloaded  during  the  day,  laborers  from  the  yard  would  uncouple 
a  car,  and  by  hand  easily  push  it  down  grade  to  the  desired  point 
opposite  the  kilns.     This  practice  was  well  known  to  the  switch- 
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ing  crew,  as  was  shown  by  the  testimony.  And  it  was  also  well 
established  upon  the  trial  that  it  was  the  invariable  custom  of  the 
train  men  to  make  up  the  cars  destined  for  the  brickyard  side 
track  out  on  the  main  line  and  Bjerline  spur,  in  the  exact  order 
indicated  by  a  "switching  list  "  prepared  by  the  station  agent,  or 
under  his  supervision,  and  then  set  them  in  in  such  order.  In 
other  words,  it  was  the  rule  to  put  the  cars  for  the  yard  in  a  cer- 
tain order  elsewhere,  and  then,  by  one  trip  of  the  locomotive 
upon  the  side  track,  place  them,  coupled  together,  where  they 
would  remain  until  moved  by  the  laborers, — Happ  being  one  of 
the  men  who  habitually  helped  in  the  moving.  This  long  estab- 
lished practice  was  not  observed  upon  the  day  of  the  accident. 
Seven  cars — three  filled  with  wood — had  been  set  apart  for  the 
brickyard  switch,  and  a.  list  furnished  the  conductor.  The  seven 
had  been  placed  in  the  designated  order  upon  the  Bierline  spur 
(the  wood  cars  being  the  fourth,  fifth,  and  sixth  from  the  loco- 
motive, which  was  attached  at  the  west  end  of  the  string),  when 
a  tr^sposition  was  ordered,  so  as  to  place  a  car  of  wood  nearest 
the  kilns. 

The  appellant  claims  that  this  order  was  given,  just  as  the  train 
was  moving,  by  one  of  the  proprietors  of  the  yard,  who  happened 
to  board  the  third  car  from  the  locomotive,  about  this  time. 
This  is  denied  by  the  person  so  charged,  although  he  admits  hav- 
ing so  directed  the  station  agent,  earlier  in  the  day.  We  fail  to 
see  that  discussion  over  this  point  is  of  any  consequence  to  appel- 
lant, for  it  is  immaterial  who  caused  the  shifting  of  the  cars,  if 
thereby  negligence  resulted,  and  deceased,  without  contributing 
to  such  negligence,  lost  his  life.  In  order  to  put  the  wood  first 
upon  the  side  track  the  train  was  pulled  off  from  the  Bierline  spur, 
and  westerly  along  the  main  line  to  within  a  few  rods  of  the 
brickyard  switch,  when  it  was  uncoupled  between  the  fourth  and 
fifth  cars,  both  of  which  were  loaded.  This  left  three  empties, 
and  one  box  car  filled  with  wood,  attached  to  the  engine,  while 
one  empty  and  two  loaded  remained  on  the  main  line.  The  four 
cars  attached  to  the  locomotive, — the  ore  filled  with  wood  now 
in  the  front, — were  then  pushed  easterly  along  the  side  track  in 
the  direction  of  the  kilns  until  they  cleared  the  planking  at  the 
Pine  street  crossing,  when  the  engine  returned  to  the  main  tine 
for  the  balance  of  the  train.  It  is  obvious  that  immediately  after 
this  Happ  and  two  other  laborers  from  the  yard  came  to  the  west 
end  of  the  car  of  wood,  and  commenced  to  push  it  along  further 
east.  While  so  doing,  and  before  they  had  gone  many  feet,  the 
locomotive  returned  with  the  three  cars,  pushed  them  along  until 
they  struck  those  previously  placed  on  the  side  track,  throwing 
all  forward  with  sufficient  force,  and  in  such  a  violent  manner, 
that  the  deceased  was  caught  and  crushed  (as  he  was  pushing  the 
wood  car)  so  seriously  as  to  cause  his  death  the  next  day. 
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Twenty-three  errors  are  assigned  by  appellant,  and  these  may 
be  condensed  into  five,  for  consideration  in  this  opinion.     First, 
error  in  refusing   to  allow  an  amendment  to  the  an- 
KiTV  swer  ;  second,   in  excluding  certain  testimony  offered 

MrigMd.         by  appellant ;  third,   in    refusing  to   submit    specific 
questions  for  the  jurors  to  answer,  with  their  general 
verdict;  fourth,  in  giving  certain  instructions  to  the  jury  ;    fifth, 
in  holding  that  the  evidence  justified  the  verdict. 

The  answer  admitted,  wc  think,  although  this  was  not  unre- 
servedly conceded  by  appellant's  counsel  upon  the  trial,  that 
Happ's  death  resulted  directly  from  the  accident.  . 
The  amendment,  which  was  not  proposed  until  the 
second  day  of  the  trial,  withdrew  this  admission,  and 
asserted  that  the  accident  was  but  a  remote  cause  of 
the  death.  The  application  to  amend  is  always  ad- 
dressed to,  and  must  largely  rest  in,  the  discretion  of 
the  court.  There  was  no  abuse  of  discretion  in  the  refusal  to 
permit  the  amendment  asked.  It  follows  that  many  questions 
thereafter  asked,  which  would  liave  been  pertinent  under  different 
issues,  were  iiiimaterial  and  irrelevant,  as  held  by  the  court  when 
objection  was  made. 

The  appellant  argues  that  the  court  erred  greatly  in  excluding 
testimony   tending   to  show   that  it  was  the  custom  of  the  yard 
men  to  keep  away  from  the  cars  while  switching  was  in 
XvUeiioa  h     progress.     The  court  properly  sustained  an  objection 
toonttomof     to   a  question  concerning  this  custom,  but  notwith- 
yud  man.       Standing  the  ruling  the    witness   seems   to   have   an- 
swered.    He  stated  that  he  had  never  known,  nor  had 
he  seen  yard  men  about  while  switching  was  being  done.     Had 
appellant  followed  its  usual  method  on  this  occasion,  and  put  the 
seven  cars  on  the   side  track  as  a  whole,  and  by  one  trip  of  the 
locomotive,  the  custom  of  the  laborers  might  have  been  material. 
Had  it  pursued    its  usual  course,  the  deceased  and  his  fellow  ser- 
vants  would  have  done  their  work  in  perfect  safety.     Although 
the  custom  seems  to  have  been  shown  despite  the  attempt  to  ex- 
clude it,  it  was  immaterial,  the  circumstances  not  being  the  same. 
In  a  proper  exercise  of  its  discretion  the  court  refused  to  sub- 
mit and  send  out  with  the  jury  six  special   findings  prepared  by 
counsel  for  the  appellant,  to  which  he  asked  answers. 
^padal  Nearly  all  were  immaterial.     Their   discussion  by  the 

Indlnsi-        jurors  would  have  led  to  much  confusion  over  matters 
B«(DMd  of  little  or  no  moment,  while  the  views  of  the  jury, 

to  nlMlt.       whether  affirmatively  or  negatively  expressed,  would 
be  of  no  value  to  either  of  these   litigants.     We  see 
no  reason  for  sustaining  the  counsel's  assertion  that  the  court  in 
its  rulings  upon  this  question  abused  its  discretion. 

The  charge  of  the  court  stated  tlie  rules  of  law  which  govern 
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actions  of  this  character — so   well  known  that 'repetition   is  un- 
necessary— concisely,  completely,  and  with  evident  fair- 
'ness.     Possibly  paragraphs  might  be  found  which,  con-    BhIm  of 
sidered   independently  of  those  which  preceded  or  foi-     Uw  go»- 
iowed,  might  have  misled,  but  as  a  whole  it  was  with-     walng 
out  contradictory  or  irreconcilable  propositions.     We    tha  utimi. 
are   confident   that  by  it  the  jury  was  well  and  fairly 
advised  of  the  law  applicable  to  the  issues. 

We  now  approach  a  brief  review  of  the  facts  as  they  were  dis- 
closed by  the  evidence,  and  a  discussion  of  the  appellant's  con- 
tention  that  the  verdict  of  the  jury  was  manifestly  and 
palpably  against  the  weight  of  the  testimony.  To  FtLJiniw  to 
sustain  the  charge  that  the  train  men  were  negligent  glvoilgiul- 
in  handling  appellant's  locomotive  and  cars  when  go-  ETidanM. 
ing  upon  the  side  track  a  second  time,  testimony  was 
introduced  by  the  plaintiff  tending  to  show  that  the  usual  signal 
— ringing  the  bell — was  omitted,  and  a  negligent  and  dangerous 
rate  of  speed  maintained,  by  means  of  which  the  six  cars  imme- 
diately in  front  of  the  engine  were  violently  and  negligently  pre- 
cipitated  forward  onto  the  one  which  was  being  moved  to  its  des- 
tination, near  the  kilns.  There  was  testimony  that  the  beli  upon 
the  locomotive  was  not  rung  at  all,  by  one  or  two  persons  who 
seem  to  be  very  positive  about  it,  as  well  as  by  others  who  claim 
to  have  been  in  a  position  to  hear  it  had  it  been  in  motion,  and 
did  not.  Should  we  agree  with  counsel  for  the  appellant  that  the 
preponderance  of  the  testimony  on  this  point  is  with  him,  the  ver- 
dict could  not  be  set  aside  for  that  reason  alone.  There  was  testi- 
mony which  would  warrant  the  jurors  in  concluding  that  the  cus- 
tomary signal  of  warning  was  not  given  when  the  second  instal- 
ment of  cars  was  being  pushed  along  the  side  track  for  coupling 
with  the  others.  We  have  not  overlooked  Harris  v.  Minneapolis 
&  St.  Louis  Railway  Co.  33  Minn.  459,  cited  by  counsel  as 
recognizing  the  distinction  which  should  be  made  between  posi- 
tive testimony  that  signals  were  given  and  negative  tes- 
timony that  they  were  not, — a  doctrine  which  he  claims  is  perti- 
nent here.  In  that  case  plaintiff  attempted  to  show  by  one  wit- 
ness, who  did  not  claim  to  have  been  in  a  position  to  hear  had 
they  been  given,  that  the  customary  signals — sounding  the  bell 
and  whistle — were  neglected  as  the  train  approached  a  road  cross- 
ing, while  upon  the  other  hand,  there  was  positive  evidence  that 
the  bell  was  rung  and  the  whistle  blown  in  a  proper  manner,  and 
at  the  usual  place.  As  it  did  not  appear  probable  that  plaintiff's 
witness  would  have  heard  the  signals  had  they  been  given,  his 
testimony,  simply  that  he  did  not  hear  them,  was  considered  asof 
no  value  whatever  as  against  positive  evidence  to  the  contrary. 
Had  the  plaintiff's  witness  in  that  case  been  in  a  position  to  hear 
the  signals,  if  sounded,  the  testimony  could  not  have  been  char- 
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acterized  as  valueless.  Here  the  disagreement  between  the  wit- 
nesses as  to  the  ringing  was  as  sharply  drawn  as  it  well  could  be. 
In  this  connection  we  call  attention  to  the  fact  that  when  in  this 
vicinity,  when  on  the  main  as  well  as  side  tracks,  it  was  the  habit 
to  sound  the  bell  continually,  according  to  appellant's  witnesses; 
that  the  cars  which  were  being  put  on  the  brickyard  spur  pre- 
ceded the  motive  power,  upon  which  was  the  bell ;  that  in  such 
a  position  its  ringing  would  naturally  attract  less  attention  than  if 
it  had  been  in  front  of  instead  of  behind  the  cars:  and  that,  had 
the  deceased  heard  it,— a  second  trip  upon  the  spur  being  a  de- 
parture from  the  rule,  and  therefore  unexpected  by  Happ  and 
those  with  him, — there  might  be  some  excuse  for  su^esting  that 
these  men  were  liable  to  be  misled,  and  to  have  assumed  that  the 
ringing  was  out  on  the  main  line. 

The  testimony  shows  that  defendant  had  no  brakeman  upon 
the  cars  first  set  in.  They  seem  to  have  been  left  under  the 
management  of  one  of  Happ's  employers, — Anton 
iTidaMBM  Riedele, — and  two  young  boys,  one  of  whom  was  at 
tooompMiT'i  the  brake  on  top  and  at  the  easterly  ( front )  end  of  the 
MgllgMM  car  of  wood.  When  the  locomotive  reached  the  Pine 
eontfiUrMl.  street  crossing,  it  was  cut  off,  and  immediately  re- 
turned to  the  main  line.  The  cars  then  run  slowly 
along  towards  the  kilns,  until  stopped  by  the  setting  of  the  brakes 
by  Riedele  and  his  companions.  The  boy  upon  the  wood  car, 
directed  so  to  do  by  Riedele,  clambered  down,  and  uncoupled  it 
from  the  others,  and  then  returned  to  the  brake.  It  began  to 
move  down  grade,  about  the  time  the  laborers  commenced  to 
push  on  the  westerly  end,  and  had  gone  but  a  few  feet  (lo  or 
IS,)  when  Riedele  discovered  the  approach  of  the  balance  of  the 
consignment  of  cars,  and  shouted  to  the  boys  to  seize  the  brakes 
and  prepare  for  the  shock,  which  he  seems  to  have  realized  as 
imminent.  It  is  apparent  that  Riedele  knew  that  all  the  cars 
were  not  put  in  together,  but  it  is  not  shown  that  he  was  aware  of 
the  position  of  Happ,  or  that  his  men  were  anywhere  about  the 
wood.  But  had  it  been,  or  had  it  appeared  that  his  misconduct 
and  negligence  contributed  to  the  injury,  that  would  have  been 
no  excuse  for  the  appellant.  There  is  much  difference  of  opinion 
between  the  witnesses  as  to  the  rate  of  speed  with  which  the  last 
cars  were  sent  upon  the  spur.  We  can  best  judge  of  the  momen- 
tum by  the  results.  These  clearly  indicate  that  they  came  back 
to  the  stationary  cars  with  force  sufficient  to  make  considerable 
noise  as  they  collided,  and  to  cause  Riedele  and  the  boys  some 
difficulty  in  maintaining  their  places  on  top,  although  they  were 
sitting  down,  holding  to  the  brakes,  prepared  for  the  crash.  It  is 
also  evident  that  they  came  back  with  such  rapidity  and  violence 
as  to  put  three  cars,  with  set  brakes,  in  rapid  motion,  and  to  pro- 
pel them  forward  with  speed  and  suddenness  sufficient  to  over- 
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take  and  catch  the  men  at  the  rear  of  the  wood  car,  to  or  15  feet 
in  advance,  and  already  moving.  Without  considering  the  testi- 
mony of  the  two  persons  who  assert  positively  that  one  of  the 
train  men,  either  from  the  ground  or  from  the  top  of  one  of  the 
cars,  used  vigorous  language  to  the  engineer  because  he  did  not 
,"  back  up  "  with  more  force,  these  facts  and  circumstances  tend 
strongly  to  indicate  that,  whatever  the  rate  of  speed  may  have 
been,  the  locomotive  and  cars  were  not  properly  controlled.  The 
appellant's  negligence  was  well  demonstrated  by  the  testimony. 

The  case  therefore  resolves  itself  into  a  question  of  contribu- 
tory negligence.  Happ  had  been  steadily  employed  about  the 
yard  for  some  two  years,  assisting  daily  in  pushing 
cars  into  position,  cast  of  the  place  where  usually  left  cntrltmtoiy 
by  the  appellant.  From  daily  observation  he  could  iwgllg«wM 
have,  and  undoubtedly  did,  learn  the  well  established  ofdMMMd. 
method  of  putting  cars  upon  the  spur  ;  that  it  was 
safe  for  him  to  approach  and  work  about  the  cars  after  the  loco- 
motive had  once  appeared  and  withdrawn :  and  that  there  was  no 
danger  to  be  apprehended,  because  the  locomotive  was  upon  . 
another  track,  engaged  in  other  business.  There  was  nothing  to 
indicate  that  on  this  day  there  would  be  a  dangerous  departure 
from  the  common  practice  of  at  least  two  years' standing,  or  to 
suggest  that  he  could  not  perform  his  ordinary  work  with  as  per- 
fect safety  as  on  previous  occasions.  The  deceased,  educated  by 
the  appellant's  customary  habit,  had  a  right  to  depend  to  some 
extent  upon  his  knowledge,  to  rely  upon  a  well-generated  con- 
viction that  it  was  an  ordinarily  safe  place,  when  one  trip  had 
been  made,  and  the  cars  left  upon  the  side  track.  Of  course  this 
knowledge  of  the  common  practice  would  not  warrant  indiffer- 
ence or  carelessness  by  those  engaged  about  such  a  place,  for  it 
always  has  its  hazards-;  but  it  would  excuse  a  want  of  that  care 
and  diligence  imposed  upon  people  when  approaching  and  cross- 
ing railways,  in  general.  It  would,  in  a  degree,  absolve  one  should 
he  be  less  alert  and  watchful  when  going  upon  the  track. 

It  is  impossible  to  say  that  the  deceased  took  the  precaution  to 
look  and  listen  before  stepping  upon  the  track,  but  the  testimony 
discloses  that  persons  occupying  a  much  more  elevated  position, 
on  top  of  the  cars,  (some  of  whom  knew  that  the  engine  would 
return )  neither  saw  nor  heard  its  approach  until  a  moment  before 
the  collision.  It  is  also  evident  that  several  men  in  the  vicinity 
did  not  hear  or  see  it  until  the  crash  came,  while  others,  who  saw  it 
and  watched  its  coming,  state  that  they  did  not  hear  the  bell  sound. 
And  one  of  Happ's  comrades  testifies  that  just  as  he  closely  followed 
Happ  in  between  the  cars,he  looked  and  saw  the  locomotive  "pushed 
out  'at  the  switch.  If  Happ  used  his  eyes,  it  is  fair  to  presume  that 
he  too  saw  the  engine  in  a  position  upon  the  main  line  which  had 
for  a  long  period  of  time— without  a  single  exception,  so  far  as  the 
37  A.  &  E.  R.  R.  Cae.— 10 
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record  shows — signified  absolute  safety  to  those  employed  about 
the  brickyard.  If  by  listening  when  he  went  upon  the  track  he 
could  not  hear  a  note  of  warning  because  there  was  none,  or  if, 
by  looking,  he  was  lulled  into  a  sense  of  security  by  reason  of  the 
well-settled  custom  of  the  appellant,  it  would  not  seem  to  be  im- 
portant to  show  that  he  was  vigilant,  or  did  either.  The  deceased 
was  bound  to  exercise  such  diligence  as  persons  of  common  pru- 
dence and  inteUigence  would  exercise  under  the  circumstances. 
In  considering  what  ordinary  prudence  required  with  the  sur- 
roundings of  this  transaction,  regard  must  be  had  to  the  danger 
to  be  apprehended,  the  reasonable  probability  of  incurring  it,  as 
well  as  the  natural  presumption  that  the  appellant  would  dis- 
charge its  duty,  and  act  with  due  care.  See  Shaber  v.  St.  Paul, 
M.  &  M.  R.  Co.,  28  Minn.  103;  2  Am.  &  Eng.  R.  R.  Cas.  185. 
The  deceased  cannot  be  charged  with  negligence  by  failing  to 
anticipate  some  particularly  negligent  act  of  the  train  men,  or,  as 
in  this  instance  (if  the  plaintiff's  witnesses  and  manifest  resultsof 
the  collision  can  be  depended  upon),  their  evident  negligence  in 
putting  the  second  section  of  cars  upon  the  side  track  without 
warning,  without  a  lookout,  and  at  a  dangerous  rate  of  speed. 
The  order  refusing  a  new  trial  is  affirmed. 

PeTMnal  InJarlBa — ConurlbuutT  H«KllK>sca. — While  plaintiff,  an  exprrienced 
railroad  man  and  j'ardmastur  of  another  company,  was  standing  between  the 
tracks  he  was  struck  hy  a  train  belonging  to  the  defendant  which  came  upon  him 
from  behind.  The  accident  occurred  in  the  yard  where  there  were  manjr  tracks 
and  trains  were  consequently  being  made  up.  There  was  evidence  to  the  efTect 
that  at  the  time  of  the  accident  the  locomotive  bell  was  ringing.  The  plaintiff 
when  struck  was  not  in  a  place  where  he  should  have  been  in  the  proper  per- 
formance of  his  duty.  There  was  no  tight  on  the  rear  end  of  the  train  which 
struck  him.  I/eld.  that  the  plaintiff's  negligence  and  not  thai  of  the  defendant 
was  the  proximate  cause  of  his  injuries  and  that  he  could  not  recover,  notwith- 
standing the  absence  of  a  light  from  the  defendant's  train.  Ryall  i-.  Central 
Pacific  K.  Co.  (Cal.),  18  Pac.  Rep.  430. 

Plaintiff  with  full  knowledge  of  the  custom  of  a  railroad  company  as  to  the  use 
of  its  switch  engines  In  the  removal  of  cars  thrown  in  upon  a  T  track  stepped 
upon  the  track  and  attempted  to  cross  In  the  front  of  a  moving  engine.  At  the 
time  of  the  accident  a  passenger  train  was  standing  upon  a  parallel  track  await- 
ing the  clearing  of  the  main  track  by  the  throwing  in  of  the  freight  cars.  Held, 
that  as  the  plaintiff  could  by  looking  and  'listening  for  approaching  trains  have 
avoided  the  injury,  he  was  guilty  of  such  contributory  negligence  as  barred  his 
right  to  recover.     Ohio  &  Mississippi  R.  Co.  r.  Hill  (Ind.).  18  N.  E.  Rep.  461. 

Oostrllintory  HBBllcenca — BnlBelsner  of  Flsdlng. — In  an  action  against  a  rail' 
road  company  for  causing  the  death  of  the  plaintiff's  intestate,  (he  jury  returned 
a  specia!  nndmg  that  the  deceased  was  a  trespasser  and  that  his  death  wan 
caused  wholly  by  his  negligence  and  without  any  fault  or  negligence  on  the  part 
of  the  servants  of  the  railroad  company.  Held,  that  the  fact  that  the  jury  failed 
to  agree  on  the  question  whether  it  was  the  railroad  company's  duly  to  have  a 
brakeman  at  the  end  of  the  train  where  the  deceased  was  killed,  and  whether 
such  brakeman  would  have  prevented  the  accident,  was  immaterial.  Whitlock's 
Admr.  V.  Pennsylvania  R,  Co.  (Ky.).  1 1  S.  W.  Rep.  109. 

By  section  1 144  of  Che  Alabama  Code,  the  engineer  is  required  to  ring  the  bell 
or  whistle  at  least  a  quarter  of  a  mile  before  entering  any  village,  town  or  city, 
and  to  continue  to  do  so  at  intervals  while  running  within  the  limits  of  the  same. 
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By  eection  1700  of  the  Code  (as  amended  by  the  »ct  of  February  28,  1887),  it  U 
provided  that  in  acllons  for  injuricB  resulting  from  a  Tailure  to  comply  with  the 
rrquireroents  of  section  1144,  the  burden  of  proof  is  upon  the  company  to  estab- 
liah  a  compliance  therewith,  when  it  has  been  shown  that  a  person  has  sustained 
injuries  which  can  easily  be  traced  to  a  nonobservance  of  the  statutory  require- 
ments. In  an  action  to  recover  damages  for  the  killing  of  a  child  less  Ihan  two 
years  of  age,  it  appeared  that  the  engineer  did  not  blow  the  whistle  or  ring  the 
bell  on  entering  the  corporate  limits  or  while  passing  through  the  town;  thai  the 
roud  was  straight  for  about  sixty  yards  from  the  place  where  the  child  was  killed; 
that  the  train  was  running  at  the  speed  of  twelve  or  fifteen  miles  an  hour  on  an 
up  grade;  that  the  engineer  had  the  window  on  his  right  closed,  although  he  kept 
a  look-out  through  the  front  window;  that  there  were  two  brakemen  on  the  car. 
one  of  whom  was  sitting  on  the  end  of  a  car  thirty  feet  distunt  from  the  brake; 
thai  the  latter  failed  to  reach  the  brake  before  the  child  was  nm  over,  having 
been  thrown  down  by  the  jostling  of  the  car.  There  was  no  evidence  to  show 
within  what  distance  the  car  couhl  have  been  stopped  by  the  use  of  the  brakes. 
Held,  that  the  evidence  was  not  sufficient  to  establish  negligence  on  the  part  of 
the  train  hands,  or  to  show  that  the  conditions  were  such  that  Ihc  train  could 
not  have  been  stopped  in  time  to  prevent  injury  if  a  proper  look-out  had  been 
kept  and  all  means  at  hand  had  been  promptly  used  to  stop  the  train.  Georgia 
Pacific  R.  Co.  V.  Blantun  (Ala.),  4  S.  Rep.  621. 

Plaintiff  was  engaged  in  the  construction  of  a  sewer  beneath  a  railroad  track 
in  a  tunnel.  The  work  was  carried  on  at  night  only,  when  the  tunnel  wa»  closed 
to  the  passage  of  trains.  On  the  evening  of  the  accident  plaintiff  entered  the 
tunnel  before  trains  had  stopped  running  through  it.  The  jury  returned  special 
findings  to  the  effect  that  the  engineer  did  not  and  could  not  see  plaintiff.  Held, 
that  as  plaintiff  had  voluntarily  put  himself  in  a  dangerous  poiiition  at  a  time 
when,  and  place  where  he  had  no  right  to  be,  his  injuries  were  the  result  of  his 
own  negligence  and  that  a  demurrer  to  the  evidence  should  have  l>een  sustained. 
Loeffler  v.  Missouri  Pac.  R.  Co.  (Mo.),  9  S.  W.  Rep.  580. 

In  an  action  to  recover  damages  for  personal  injuries,  plaintiff  testified  that  he 
was  in  the  depot  of  the  defendant  on  business;  that  the  passenger  platform  was 
alongside  tracks  which  ran  between  it  and  the  depot;  that  there  was  also  a  side 
track  which  went  through  the  depot:  that  he  passed  out  of  the  depot  by  the  usual 
way  and  was  struck  between  the  wall  of  the  depot  and  the  platform.  He  further 
testified  that  the  way  he  was  going  he  could  not  see  a  train  approaching  from 
the  east  because  there  was  a  car  on  the  side  track  and  he  had  no  warning  of  any 
approaching  train,  although  he  listened  as  he  went  out  of  the  depot.  There  was 
also  some  evidence  that  there  was  so  much  noise  about  the  place  of  exit  from  the 
depot  that  the  sound  of  the  advancing  train  could  not  be  distinguished.  The  op- 
posing testimony  was  to  the  effect  that  plaintiff  ran  carelessly  through  the  depot; 
that  he  knew  that  Che  train  was  approaching  and  that  he  might  have  guarded 
himself  against  it;  and  thot  he  stopped  at  the  exit  of  the  depot  long  enough  to 
have  looked  backward.  Held,  (hat  the  question  of  the  defendant's  negligence  and 
of  the  plaintifTs  contributory  negligence  were  for  the  jury,  and  tiiat  it  was  error 
for  the  court  to  direct  a  verdict  for  the  defendant  Jones  v.  East  Tenn^  Va.  & 
Go.  Co^  118  U.  S.  443. 
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Memphis  and  Charleston  R.  Co. 


(84  Ala.  14S.) 

HafllKMit  EiUlaf — Ivld«»«— Bm  Ocitae.— -The  declaration  of  one  of  the  trcin 
men  made  immediately  after  the  stoppage  of  the  train  in  consequence  of  an  acci- 
dent, that  they  had  run  over  a  man  and  killed  him,  is  not  admisstble  as  part  of 

FwTCiia  on  Traak— Implied  Uc«iic«--]>atr  of  OonvaAr.— The  right  of  way  of  a 
railroad  company  Is  its  exclusive  property;  and  the  fact  that  persons  have  been 
accustomed  to  walk  on  the  track  does  not  confer  upon  the  public  a  rieht  to  use  i(, 
nor  create  any  obligation  on  the  company  to  look  out  for  persons  using  it  other 
than  the  general  duty  of  look-out  for  obstructionB, 

Smu* — OontrllintoiT  Hefllnnet — Intoxlaatod  P«non. — In  an  action  for  negli- 
gently causing  the  death  of  Che  plaintiSfs  intestate,  it  appeared  that  the  last  time 
the  deceased  was  seen  alive  he  was  walking  on  the  railroad  track  at  the  entrance 
to  a  cut,  where  there  was  no  public  crossing.  He  was  intoxicated  at  the  time, 
but  his  Intoxication  was  not  known  to  persons  in  charge  of  the  train.  He  could 
not  be  seen  by  the  engineer  until  the  train  was  within  sixty  or  seventy  feet  of 
Iiim  and  the  train  could  not  be  stopped  within  that  distance.  Held,  that  the  ac- 
cident was  the  result  of  the  deceased's  own   negligence  and  that  plaintiff  could 

•  Verdlot.— The  verdict  of  the  coroner's  jury  that 
m  over  b^-  one  of  defendant's  trains  is  inadmissible 

r  his  death. 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  Martha  Cotnpton,  as  administratrix  of  her  husband, 
Charles  Compton,  against  the  Memphis  &  Chattanooga  R.  Co.  to 
recover  damages  for  the  negUgent  killing  of  plaintiff's  intestate  by 
one  of  defendant's  trains.  Whilst  the  suit  was  pending  the  plain- 
tiff married  one  Womack,  and  the  court  thereupon  ordered  that 
the  action  should  be  continued  in  the  name  of  Martha  Womack, 
administratrix,  etc.  Defendant  pleaded  the  plaintiff's  marriage  as 
a  bar  to  the  continuance  of  the  suit,  but  a  demurrer  to  the  plea  was 
sustained.  Evidence  was  received  on  behalf  of  the  plaintiff  that 
a  witness  heard  one  of  the  train  men  say  after  the  killing  and 
stoppage  to  the  train,  "We  have  run  over  a  man  and  killed  him 
dead  as  hell."  Evidence  of  the  verdict  returned  by  the  coroner's 
jury  that  the  deceased  was  accidentally  run  over  by  one  of  de- 
fendant's trains  was  excluded.  The  defendant  appeals  from  a 
verdict  for  the  plaintiff. 

Humes,  Walker,  Sheffey  &  Gordon  for  appellant. 

Brown,  Brickell  &  Hunt  for  appellee. 
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Clopton,  J. — The  declaration  of  one  of  the  train  men,  testified 
to  by  the  witness  Larkin,  should  have  been  excluded,  on  the 
authority  of  the  following  cases:  Alabama  G.  S.  R.  Co.  v.  Hawk, 
72  Ala.  112;  18  Am.  &  Eng.  R.  R.  Cas.  194 ;  Tanner  v.  Louisville  & 
N.  R.  Co.,  60  Ala.  621.  The  declaration  was  not 
sufficiently  connected  with  the  main  fact  or  contem-  EvldoiM- 
poraneous  therewith,  to  constitute  a  part  of  the  res  Dadmtloii 
gesta.  Without  serving  to  explain  or  elucidate  its  of  train  man 
character,  it  was  merely  a  heartless  tiarration  of  a  -BMgMtu. 
transaction  really  and  substantially  past,  only  tending 
to  prejudice  the  minds  of  the  jury,  and  which  should  not  and 
does  not  bind  the  defendant. 

It  is  the  settled  doctrine  in  this  State,  supported  by  the  great 
weight  of  authority  in  England  and  America,  that  ordinarily  the 
right  of  way  of  a  railroad  company  is  its  exclusive  property.  Its 
free  and  unobstructed  use  is  essential  to  the  transac-  ^^^^^ 
tion  of  the  business  of  the  company  in  transporting  ^ 
freight  and  passengers,  and  to  the  safety  of  its  trains.  .^J*.  ^ 
Mere  acquiescence  in  the  use  of  such  right  of  way  does  jj^ti^'rf 
not  confer  on  the  public  a  right  to  use  it,  nor  create  ~ 

any  obligation  to  look  out  for  persons  using  it,  other  "°'»*^- 
than  the  general  duty  of  lookout  for  instructions.  In  the  absence 
of  law  making  such  acts  punishable,  railway  companies  are  power- 
less to  prevent  such  use  of  their  tracks:  Under  the  conditions  in 
which  they  are  situated,  physical  prevention  is  impracticable,  and 
acquiescence  is  morally  compulsory.  Mere  acquiescence,  under 
such  circumstances,  is  not  permission.  Coal  Co,  v.  Davis,  79  Ala. 
308;  Frazer  v.  South  and  North  Ala.  R.  Co.,  81  Ala.  185;  28  Am.  & 
Eng.  R.R.  Cas.  565;  Tanner  7^.  Lousville  &  N.  R.Co.,j»/ra.  The 
evidence  of  the  custom  of  persons  to  walk  on  the  track  was  cal- 
culated to  mislead  the  jury  by  inducing  the  inference  that  the 
defendant  owed  deceased  a  greater  and  other  duty,  at  the  place  of 
the  accident,  because  of  such  custom,  than  to  intruders  at  other 
places  not  so  used.     It  should  have  been  excluded. 

As  the  judgment  must  be  reversed,  and  only  two  enquiries  are 
involved,  a  consideration  and  discussion   in  detail  of  the  charges 
(;iven  and  refused  by  the  court   would  be  an    unnecessary  and 
tedious  extension  of  this  opinion.     It  will  better  suffice 
the    purpose    of    another  trial,  and    a    correct    deter-  "" 

mination   of  the  case,   to  state  the  principles  of  law 
which  are  applicable  and  should  govern  its  decision.    "T  ~~ 
on  the   undisputed   facts  and  the  tendencies   of   the 
evidence  as  to  any  facts  -controverted.     The  following  ** 

facts  cannot  be  disputed:  The  deceased  left   Larkins-    '""™' 
vtlle  about  sundown,  intoxicated,  to  go  home,  about  half  a  mile 
distant.     There  was  a  dirt  road  running  parallel  with  the  railroad. 
The  deceased,  the  last  time  he  was  seen  alive,  was  walking  on  the 
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railroad  track,  and  was  killed  about  night-fall  at  the  entrance  of 
what  is  called  the  "  Little  Cut,"  where  there  is  no  public  cross- 
ing. He  was  clearly  a  trespasser  on  the  right  of  way  of  the  de- 
fendant. Persons  in  charge  of  a  train  arc  not  required  to  antici- 
pate wrongful  intrusion  on  the  track.  They  have  a  right  to 
presume  and  act  on  the  presumption,  that  intelligent  beings  will 
leave  it  free  and  unobstructed  for  passing  trains.  The  law  does 
not  impose  any  obligation  to  use  special  precaution  against  pos- 
sible, but  unanticipated,*injuries  to  trespassers.  A  railroad 
company  does  not  owe  to  an  intruder  the  duty  to  keep  a  vigilant 
lookout  for  obstructions  when  such  lookout  is  only  rendered 
necessary  by  his  wrongful  act.  As  there  is  no  duty  to  anticipate 
wrongful  acts  in  others,  the  omission  to  keep  a  vigilant  lookout 
for  trespassers  is  not  a  failure  in  duty  to  such  wrong-doers.  Any 
person  who  enters  and  walks  at  places  where  the  public  have  no 
right,  unless  by  the  invitation  or  licence  of  the  company,  is  a  tres- 
passer, and  assumes  the  peril  of  the  position  in  which  he  has 
voluntarily  placed  himself.  These  views  are  not  intended  to  an- 
tagonize or  impair  the  rule  that  a  failure  to  keep  a  lookout  when 
a  train  of  cars  is  being  moved  within  the  limits  of  a  town  or  city, 
or  passing  a  public  crossing,  fixes  the  charge  of  negligence,  as  held 
in  Savannah  etc.  R.  Co.  v.  Shearer.  58  Ala.  672  ;  South  and 
North  Alabama  R.  Co.  !!.  Sullivan,  59  Ala,  272  ;  and  South  and 
North  Alabama  R.  Co.  v.  Donovan,  84  Ala.  141.  Under  the 
circumstances  of  this  case,  the  intoxication  of  the  deceased  docs 
not  exempt  him  from  the  consequences  of  his  contributory  negli- 
gence. His  intoxication  was  unknown  to  the  persons  in  charge  ' 
of  the  train,  and  they  had  no  reason  to  anticipate  that  he  was  on 
the  track  in  such  condition.  On  the  undisputed  facts,  the  court 
should  instruct  the  jury  that  the  contributory  negligence  of  the 
deceased  disentitles  the  plaintiff  to  recover,  unless  the  defence  is 
overcome  by  the  failure  of  the  defendant  to  perform  a  duty  sub- 
sequently arising  and  imposed  by  law.  Memphis  &  C.  R-  Co,  v 
Copeland,  61  Ala,  376;  Frazer  v.  South  and  North  Alabama  R. 
Co,,  supra;  6  Am.  &  Eng.  R.  Cas.,  note  19.  From  a  regard  for 
human  life,  the  taw  imposes  the  duty  of  due  precaution  and 
reasonable  effort  to  prevent  unnecessary  injury.  Having  said 
that  there  was  no  special  obligation  to  discover  the  deceased, 
unless,  it  may  be,  that  the  agents  or  employes  of  the  defendant 
had  information  which  should  lead  them  to  anticipate  he  was  on 
the  track,  no  special  duty  to  him  arises  until  he  is  discovered  ;  and, 
when  discovered,  if  his  intoxication  was  unknown,  those  in  chaise 
of  the  train  had  a  right  to  presume  that  he  would  extricate 
himself  from  the  danger  of  an  impending  collision.  The  nature 
and  extent  of  the  duty  is  that  no  injury  shaJI  be  produced  by 
wanton  or  reckless  or  intentional  negligence.  If,  after  the  de- 
ceased was  seen,  and   his  peril  discovered,  or  the  train  was  in  a 


DgizedbyGoOglC 


PERSONS  ON  TRACK— IMPLIED  LICENCE.  311 

position  that  those  in  charge  ought  to  have  discovered  his  peril 
— that  is,  if  it  would  be  manifest  to  a  vigilant  observer  that  he 
was  unaware  of  his  danger,  or  unable  to  extricate  himself, — it 
became  then  their  duty  to  use  proper  skill  and  diligence  to  make 
reasonable  and  necessary  efforts  to  avoid  injuring  him.  The 
omission  to  do  so,  when  such  injury  might  have  been  prevented 
by  a  prompt  resort  thereto,  constituted  wanton  or  reckless  or 
intentional  negligence.  This  rule,  however,  does  not  apply,  if 
when  the  deceased  and  his  peril  were  discovered,  the  train  was  so 
near  that  preventive  effort  could  not  have  availed  to  avert  the 
catastrophe.  Frazer  v.  South  &  North  Alabama  R.  Co.,  supra. 
The  enquiry  in  such  case  is,  could  the  injury  have  been  averted 
by  the  use  of  reasonable  skill  and  diligence  after,  not  only  the 
deceased  was  seen  on  the  track,  but  also  his  peril  discovered? 
It  only  remains  to  apply  these  principles  to  the  aspects  of  the 
case  presented  by  the  tendencies  of  the  evidence.  The  deceased 
was  killed  at  a  place  where  the  track  curves,  and  where  he  could 
not  have  been  seen  at  as  great  a  distance  as  on  a  straight  track. 
The  only  reasonable  inference  is  that  he  was  lying  down,  either 
asleep,  or  insensible  to  danger  from  drunkenness.  If  the  evidence 
of  the  engineer  be  believed,  who  is  the  only  witness  testifying  to 
the  immediate  facts  of  the  accident,  the  deceased,  at  the  place 
and  in  the  position  in  which  he  had  placed  himself,  could  not 
have  been  seen  until  the  train  approached  to  within  60  or  70  feet 
of  him.  When  the  engineer  first  discovered  some  object  on  the 
track,'which  he  could  not  have  done  sooner,  the  train  could  not 
have  been  stopped,  in  time  to  prevent  striking  it,  by  the  use  of 
all  the  appliances  at  hand.  If  these  be  the  Tacts,  no  skill  and 
diligence,  and  no  preventive  effort,  could  have  averted  the  ac- 
cident,and  the  defenceof  contributory  negligence  is  not  overcome. 
The  court  should  so  instruct  the  jury. 

There  is  no  error  in  excluding  the  verdict  of  the  coroner's  Jury. 

By  the  marriage  of  the   plaintiff  during  the   pendency  of  the 
suit,  she  did  not  cease  to  be  administratrix.     Her  mere  marriage  is 
not  thepropersubject  of  a  plea  against  the  further  con- 
tinuance  of  the  suit.     But,  as  her  husband  became  ad-    .^ 
ministrator  in  the  right  of  his  wife,  the  suit  should  not  """ 

be  allowed  to  proceed  in  the  name  of  the  plaintiff  ac-  TTV^'  ^ 
quired  by  the  marriage,  without  joining  her  husband  as  * 

co-plaintiff.     Section  2602,  Code  1886, does  not  apply  to  such  case. 

Reversed  and  remanded. 

Stone,  C.  J.  {dissenting). — The  authorities  are  in  conflict  on 
the  question  whether  railroad  officers  owe  any  duty  of  watch- 
fulness or  care  to  trespassers  on  their  track  at  places  other  than 
cities,  towns,  and  public  crossings,  1  think  the  spirit  of  our  de- 
cisions leads- to  an  affirmative  answer  to  this  enquirj'.     Tanner  v. 
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Louisville  &  N.  R.  Co.,  60  Ala.621;  South  &  North  Ala.  R.  Co. 
V.  Sullivan,  59  Ala.  272;  Gothard  v.  Alabama  Great  Southern  R. 
Co.,  67  Ala.  1 14;  Cook  v.  Central  R.  &  B.  Co.,  Id,  533;  Frazer  v. 
South  &  North  Ala.  R.  Co.,  81  Ala.  185;  28  Am.  &  Eng.  R.  R. 
Cas.  56;.  So  I  think  humanity  and  the  known  habits  of  the 
public  impose  the  duty  of  ordinary  care  in  such  cases.  I  cannot 
agree  to  the  rule  declared  by  my  brothers,  but  would  be  willing 
to  hold  that  when  a  trespasser,  under  such  circumstances,  com- 
plains of  an  injury,  the  burden  is  on  him  to  establish  want  of 
dilligence  on  the  part  of  those  in  charge  of  the  train. 

IntozloiAKl  Panon — 81«epls(  on  Truik. — In  an  action  to  recover  damages  for 
the  negligent  killing  or  plaintiff's  intestate,  it  appeared  that  at  the  time  of  the 
accident  the  deceased  was  drunk;  that  he  was  lying  outside  of  the  track  and  at 
right  angles  to  it,  his  head  between  the  jutting  ends  of  two  cross  ties  in  a 
depression  and  Invisible  until  the  train  was  almost  upon  it;  that  a  Kmall  portion 
of  his  bodj'  was  Blightlj>  visible  to  an  approaching  engineer,  but  that  no  part  was 
visible  which  approached  nearer  than  i6  or  iS  inches  to  the  rail;  that  it  was 
impossible  to  tell  from  the  visible  part  that  it  was  a  human  being,  and  that  when 
the  train  was  so  near  the  deceased  that  it  was  iui  possible  to  stop  it  before  striking 
him,  he  raised  his  head  and  thus  disclosed  for  the  ftrst  time  that  it  was  a  human 
being.  If  Ihe  deceased  had  not  raised  his  head,  the  train  would  have  passed 
without  harming  him.  Neid.  that  the  death  of  the  plaintiff's  intestate  was  the 
result  of  his  own  negligence,  and  that  there  could  be  no  recovery.  Columbus  Si 
Western  R.  Co.  v.  Wood  (Ala.),  5  ,S.  Rep.  463. 

Buna — GontrltratoiT  MegUtanM. — Deceased,  who  was  partially  intoxicated, 
was  killed  by  an  engine  belonging  to  the  defendant  whilst  he  was  walking  upon 
the  track  in  the  defendant's  railroad  yard  where  trains  were  constantly  being 
made  up.  Just  before  dark,  deceased  started  from  a  point  near  the  tracks,  of 
which  he  had  a  good  view,  to  go  to  a  point  several  hundred  yards  distant  on  the 
other  side  of  the  track.  There  were  three  other  routes  by  which  he  could  have 
reached  his  destination  without  going  on  the  tracks  except  to  cross  them.  After 
going  a  part  of  the  way  he  went  upon  the  tracks  and  walked  carelessly  along 
one  of  them  without  looking  back.  The  engine  by  which  he  was  struck  had 
stopped  at  a  switch  to  await  the  passage  of  a  freight  train  in  the  opposite 
direction  from  that  in  which  the  deceased  was  going.  When  it  passed,  the 
engine  moved  on,  slowly  ringing  the  bell,  although  deceased  did  not  seem  to 
hear  it.  Thinking  the  deceased  would  step  off  tlie  track  as  others  were  doing, 
the  engineer  did  not  try  to  slop  until  within  one  and  a  half  car  lengtlis  from  him 
when  he  used  his  best  efforts  to  do  so.  Other  persons  tried  to  warn  the 
deceased  of  his  danger,  but  without  result.  Extraordinary  precautions  had  l>een 
taken  by  the  defendant's  servants  during  Ihe  day  to  prevent  accidents.  The 
court  overruled  a  demurrer  to  the  evidence.  Held,  that  deceased's  own  negligence 
was  the  proximate  cause  of  the  Injurv.  and  that  the  demurrer  should  have  been 
sustained.     Norfolk  &   Western  R.  do.  v.  Harman  (Va.),  8  S,  E.  Rep.  251. 

Farmu  on  Tiaek— Impllad  Ueanoa.— As  to  the  liability  of  railway  companies 
to  persons  using  track  under  an  implied  licence.  See  Troy  ''■  Cape  Fear  &  Y. 
V.  R.  Co.,  and  note,  34  Am.  &  Eng.  R.  R.  Cas.  13,  10;  Virginia  Midland  R.  Co. 
■V.  White's  Admr.,  34  lb.  23;  St.  I.^uis,  A.  &  T.  R.  Co.  v.  Crosooe,  fost,  p,  313. 
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St.  Louis,  Arkansas  and  Texas  R.  Co. 


( Texas  Supreme  Court,  November  S3,  1S88.) 

Perwni  Oroulnc  Tnwk — Implltd  Ucenoe— UaUUty.^ir  persons  are  accus- 
tomed to  cross  a  switch  truck  in  a  railroad  yard  without  objection  from  the 
company,  the  railroad  company  must  use  reasonable  diligence  to  prevent  acci- 
dents to  persons  crgssing,  and  will  be  liable  for  injuries  to  a  person  crossing  the 
track  caused  by  sending  cars  swiftly  along  it  without  any  one  at  the  brake. 

Appeal  from  District  Court,  Smith  County. 

Action  against  the  St.  Louis,  Arkansas  &  Texas  R.  Co.  to 
recover  damages  for  personal  injuries  sustained  by  the  plaintiff, 
H.  C.  Crosnoe.  The  defendant  appeals  from  a  judgment  for  the 
plaintiff. 

JV.  Webb  Finley  for  appellant. 

John  M.  Duncan  for  appellee. 

Walker,  J. — ^This  is  an  appeal  from  a  judgment  in  favor  of 
Crosnoe  for  personal  injuries  inflicted  upon  him  May 
23,  1887,  at  Corsicana,  Texas,  by  a  moving  car  on  the 
railway  track  of  defendant  running  upon  the  plaintiff 
while  he  was  crossing  the  track  at  a  public  highway. 
The  defendant  answered  that  the  "defendant  company  had  a 
yard  upon  which  was  constructed  sidings  and  switches  for  the  ex- 
clusive purpose  of  switching  car  from  the  main  track,  changing 
cars,  and  making  up  trains;  that  this  yard  is  located  at  a  point 
where  its  sidings  and  switches  do  not  intersect  or  cross  any 
street,  alley,  or  public  way  of  travel,  and  that  no  person  has  a 
legal  right  to  enter  upon  or  cross  over  defendant's  railroad  at 
such  point,  so  exclusively  appropriated  by  it  for  switching  pur- 
poses; that  it  is  necessary  and  proper  for  the  conduct  of  its  busi- 
ness at  Corsicana  for  it  to  have  and  maintain  such  a  yard,  etc.; 
that  upon  one  of  its  sidings  or  switches  in  said  private  yard 
some  flat  cars  had  been  placed,  and,  while  an  engine  was  be- 
ing used  to  effect  a  coupling,  ...  in  the  usual  and  ordinary 
manner,  at  usual  rate  of  speed,  one  of  the  cars  being  moved  was 
forced  against  said  flat  cars,  moving  them  from  their  position 
some  four  or  five  feet,  thereby  passing  upon  the  plaintiff; 
.  .  .  that  plaintiff  was  a  trespasser,  having  entered  upon 
the  track  at  a  point  where  he  had  no  legal  right  to  do  so,  and  by 
his  own  wrong,  without  fault  of  the  defendant  company,  brought 
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Upon  himself  the  injury,"  etc.  By  supplemental  petition  it  is 
alleged  "that  there  were  cars  standing  upon  the  side  tracks  of 
defendant  at  or  near  the  scene  of  the  accident,  and  also  a  coal 
chute  or  bin,  constructed  between  the  said  side  tracks,  all  of 
which  tended  to  and  did  obstruct  plaintiff's  view,  so  that  he 
could  not  see  the  moving  cars  which  were  run  against  those 
which  struck  plaintiff  until  they  were  almost  upon  him;  that 
the  place  where  the  accident  occurred  was  in  the  midst  of  the 
city  of  Corsicana,  and  at  a  place  in  defendant's  track  commonly 
used  by  footmen  ;  that  same  had  been  for  years  and  is  now  noto- 
■  riously  used  by  the  public  as  a  crossing  for  foot-passengers  going 
from  East  Corsicana  to  West  Corsicana,  and  returning;  that  said 
defendant  at  all  times,  as  well  as  its  agents  and  servants,  operating 
train  in  Corsicana,  well  knew  of  such  open,  notorious,  and  con- 
stant use  of  said  place  as  a  crossing  by  the  public,  and  prior  to 
said  accident  had  made  no  objection  thereto." 

There  is  no  contest  over  the  fact  and  the  extent  of  the  injury, 

or  as  to  the  manner  the  same  was  caused.  There  was 
lutnw-  a  contest  as  to  the  extent  and  publicity  of  the   use  of 

ttoni.  the  place  as  a  way  by  footmen  in  passing  east  and  west 

between  the  two  parts  of  the  city  of  Corsicana,  and 
some  dispute  as  to  the  care  taken  by  plaintiff  in  the  act  of  attempt- 
ing to  cross  the  track.  The  counsel  for  defendant,  by  carefully 
prepared  instructions  requested,  but  which  were  refused  by  the 
court,  sought  to  have  the  jury  charged  that  the  plaintiff,  being  in 
the  yard  and  upon  the  track,  not  upon  a  street  or  public  crossing, 
was  a  trespasser,  and  that  under  such  circumstances  he  could  not 
recover,  unless  the  employes  had  seen  his  danger,  and  neghgently 
permitted  him  to  be  injured,  or  had  neglected  to  use  due  efforts 
for  his  safety  after  seeing  his  danger.  The  court  chained  the 
jury,  among  other  things:  "A  person  who  goes  upon  a  railroad 
track  other  than  at  a  public  street  or  crossing,  or  such  private  way 
as  is  commonly  used  by  the  public  with  the  knowledge  and  per- 
mission of  the  company  operating  the  track,  is  a  trespasser,  and 
the  railroad  company  has  a  right  to  expect  that  the  person  will 
leave  the  track,  and  wotild  not  be  held  liable  unless,  after  seeing 
the  impending  danger,  they  took  no  precautions  to  prevent  in- 
jury; and,  if  they  took  precautions  after  seeing  the  danger,  the 
railroad  company  would  not  be  liable.  (8)  So  that  ...  if 
you  find  from  the  testimony  that  plaintiff,  Crosnoe,  went  upon 
the  track  of  the  defendant,  at  a  place  other  than  at  a  public  cross- 
ing, or  private  way  that  was  commonly  used  by  the  public,  and 
the  company's  agents  knew  that  fact,  and  permitted  it,  he  would 
be  a  trespasser,  and,  though  the  company  may  have  acted  negli- 
gently, yet  the  plaintiff  cannot  recover  unless,  after  seeing  his 
peril,  the  agents  and  employes  of  defendant  failed  to  use  precau- 
tions to  prevent  the  injury.     If  ihcy  did  see  his  danger,  and  did 
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not  try  to  prevent  the  injury,  then  the  plaintiff's  negligence  would 
not  be  the  cause  of  the  injuries,  and  you  will  find  for  plaintiff. 
Yet,  though  you  may  find  that  plaintiff  was  a  trespasser,  still,  if 
the  proof  shows  that  defendant's  agents  knew  that  people  were 
in  the  habit  of  crossing  the  track  at  the  place  where  Crosnoe  was 
injured,  if  you  further  find  that  defendant's  agents  and  employes, 
knowing  that  people  were  in  the  habit  of  crossing  the  track  at 
that  point,  in  a  reckless  and  wanton  maixner  propelled  the  cars  in 
such  a  way  as  to  show  a  total  indifference  to  the  consequences  of 
such  act,  and  that  the  plaintiff  was  injured  by  such  wantonness, 
then  the  defendant  company  would  be  liable.  (9)  Plaintiff  can- 
not recover  if  he  did  not  use  his  senses  to  ascertain  the  approach 
of  a  train;  and  if  he  went  upon  the  track  without  acquainting 
himself  of  the  approaching  train,  and  was  injured  thereby,  he 
cannot  recover,  unless,  after  he  got  upon  the  track,  the  agents  of 
defendant  saw  him  in  time  to  try  to  use  the  means  to  avoid  the 
danger,  and  failed  to  do  so.  If,  however,  the  proof  shows  that 
Crosnoe  went  to  a  place  that  was  a  private  way  over  defendant's 
road,  commonly  used  by  persons  on  foot,  and  that  this  fact  was 
known  by  defendant's  agents  and  employes  in  charge  of  the 
trains;  and  if  the  proof  further  shows  that,  before  he  went  upon 
the  track,  he  used  the  utmost  care  to  find  out  if  a  train  was  ap- 
proaching, and  by  the  exercise  of  this  care  he  did  not  know  of 
an  approaching  train,  and  started  across  the  track;  and  the  de- 
fendant's agents  and  employes,  knowing  that  this  was  a  private 
way,  did  not  use  ordinary  care,  before  explained,  to  prevent  in- 
jury, and  neghgently  ran  their  cars  over  plaintiff;  and  the  proof 
further  shows  that  plaintiff  used  that  degree  of  care  required  of 
him,  and  was  not  negligent  in  going  upon  the  track,  and  he  was 
injured  thereby,  the  defendant  company  would  be  liable.  .  ,  , 
If  the  place  where  plaintiff  attempted  to  cross  the  track  was  not 
a  private  way,  commonly  used,  the  plaintiff,  in  going  upon  the 
track,  would  be  a  trespasser,  and  the  defendant  company  would 
not  be  liable  if  they  run  over  him,  unless  their  agejits  and  em- 
ployes saw  him  in  time  to  prevent  the  injury,  and  failed  to  do  it. 
But  if  it  was  commonly  known  to  the  defendant  company  that 
people  were  in  the  habit  of  crossing  at  this  point,  and  though 
plaintiff  had  no  right  to  be  upon  the  track,  but  was  not  guilty 
of  negligence  in  trying  to  cross  the  track,  and  defendant's  agents 
and  employes  propelled  their  cars  forward  and  over  him  in  such 
a  reckless  and  wanton  manner  as  to  show  a  disregard  to  the  con- 
sequences of  their  act,  and  plaintiff  was  injured  thereby,  without 
fault  on  his  part,  the  company  would  be  liable." 

Examining  the  statement  of  facts,  it  is  apparent  that  there  was 
testimony  that  the  plaintiff,  before  stepping  upon  the  track,  both 
looked  and  listened,  thus  using  great  care;  that  the  attempt  to 
cross  was  not  at  a  street  crossing  or  other  public  way;  and  that 
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it  was  upon  a  side  track  used  by  the  defendant  company  in  its 
business.    The  investigation  is  narrowed  down  to  the  enquiry  as 
to  the  duty  of  the  defendant,  under  the  circumstances 
Tuti.  attending  the  act  complained  of.    It  is  not  insisted  up- 

on that  the  employes  did  see  the  plaintiB,  nor  that  they 
could  have  seen  him  from  the  positions  they  are  shown  to  have 
occupied  at  the  time ;  nor  is  it  insisted  that  the  place  was  at  a 
street  crossing  or  other  pubhc  highway,  nor  is  such  a  u.ser  of  the 
crossing  shown  as  amounted  to  the  right  of  way  by  foot  passen- 
gers to  cross  the  track  of  the  company  against  its  orders  or  ob- 
struction, if  it  had  been  interposed ;  nor  is  any  express  licence  or 
consent  claimed.  It  is,  however,  alleged  that  the  place  of  the 
attempted  crossing  was  "in  the  city  of  Corsicana,  and  at  a  place 
in  the  track  commonly  used  by  footmen  in  going  from  the  east  to 
west  parts  of  the  city,  and  in  returning,  and  that  the  use  was  noto- 
rious, and  well  known  by  the  company,  its  agents  or  employes." 
The  testimony  shows  such  use  common  and  continuous;  that  a 
footpath  had  been  worn  by  the  passing  at  the  place;  that  such 
use  was  known  to  the  agents  and  employes  of  the  defendant  com- 
pany; and  that  no  protest  or  orders  otherwise  had  been  made 
against  such  use,  nor  any  efforts  to  guard  the  passers-by  from  the 
dangers  of  the  passage.  It  was  shown  that  the  work  engaged  in 
upon  the  switch  track  was  part  of  the  ordinary  daily  task  of  the 
employes,  and  was  not  dangerous  to  those  engaged  therein.  It  is 
shown  that  the  bell  of  the  engine  was  ringing  at  the  time  that 
the  engine  pushed  three  cars  upon  the  switch  towards  the  car 
which  ran  upon  the  plaintiff,  and  when  at  some  distance  from  it 
the  engine  was  detached  and  run  back,  the  three  cars  by  their 
momentum  running  to  and  striking  the  car  next  to  plaintiiT,  and 
pushing  it  a  distance  from  five  to  twelve  feet,  against  and  upon 
the  plaintiff,  inflicting  the  injury.  One  man  was  upon  the  de- 
tached cars,  but  he  was  not  at  a  brake,  nor  in  a  position  to  check 
the  cars,  had  danger  been  noticed.  This  hand  did  not  see  plain- 
tiff, nor  could  he  have  seen  him  from  his  position  before  the  col- 
lision. It  was  shown  that  the  employes  did  not  keep  an  outlook 
upon  the  switch  track,  expecting  the  way  to  be  clear.  The  appli- 
cation to  this  condition  of  facts  in  the  charge  was  that  "if  the 
agents  and  employes  in  a  dangerous  and  reckless  manner  pro- 
pelled the  cars  in  such  a  way  as  to  show  a  total  indifference  to 
the  consequences  of  such  act,  and  that  the  plaintiff  was  injured 
thereby,  the  defendant  company  would  be  liable;"  and  again,  if 
they  did  Jiot  use  ordinary  care  to  prevent  injury,  and  negligently 
ran  their  cars  over  plaintiff,  etc.,  the  company  would  be  liable. 

Our  courts  have  held  that  a  railroad  company  owes  no  duty  to 
one  who  makes  a  highway  of  a  railroad  track,  and  is  injured  by 
a  train  upon  it.  Houston  &  T.  C.  R.  Co.  v.  Richards,  59  Tex. 
3?7;  12  Am.  &  Eng.  R.  R.  Cas.70.    This  must,  however,  bcsub- 
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ject  to  a  higher  principle,  protecting  the  life  and  limb  even  of  a 
vagabond.  "A  high  degree  of  care  is  necessary  on  the  part  of  a 
railway  company  in  operating  its  trains  on  any  part  of 
its  road."     Galveston  C.  R.  Co.  v.   Hewitt,  67  Tex,     AoqulM- 
479;  Hughes  V.  Galveston,  H.  8e  S.  A.  R.  Co.,  67  Tex.     ««bm1ii 
598 ;  34  Am.  &  Eng.    R.  R.  Cas.  66 ;   Shelby  v.  Cin-    m«  of  owt- 
cinnati,  N.  O.  &  T.  P.  R.  Co.  (Ky.),  3  S.  W.  Rep.  157.    img  by 
In  the  case  of  Houston  &  T.  C.  R.  Co.  v.  Boozer,  34    pnbiig- 
Am.  &  Eng.  R.  R.  Cas.  63  (Austin  term,  1888).  it  was     Dmtyof 
held  that  where  a  boy  ten  years  of  age  was  killed  by    eowpMij. 
a  train  at  the  crossing  of  a  foot  path,  leading  from  the 
thickly  populated  part  of  the  city  of  Dennison  to  houses  on  the 
opposite  side  of  the  railroad  track,  it  was  a  question  for  the  jury, 
under  the  circumstances,  to  determine  whether  the  railway  com- 
pany used  "that  care  which  it  should  have  used  to  guard  persons 
against  injury.     While  the  case  was  an  action  for  the  death  of  a 
boy  not  of  mature  years,  which  fact  entered  into  the  decision, 
yet  the  principle  is  recognized  that  at  such  a  crossing  some  out- 
look was  imposed  from  considerations  of  safety  to  those  passing 
upon  it. 

The  extent  and  nature  of  the  use  of  the  way  across  the  track 
in  Corsicana  in  this  suit  was  part  of  the  basis  for  the  action  of  the 
jury  in  passing  upon  the  care  which  ought  to  have  been  taken  by 
the  company  and  its  employes  at  and  before  the  collision.  If  the 
facts  were  equivalent  to  an  implied  consent  to  the  use,  a  licence 
may  have  been  assumed  by  the  public  to  exist,  from  which  the  act 
of  crossing  would  not  be  an  invasion  of  any  right  of  the  railway 
company,  and  not  a  trespass,  so  long,  at  least,  as  the  work  of  the 
employes  was  not  obstructed.  As  men  were  commonly  passing, 
or  likely  to  be  passing,  those  operating  the  cars  would  know  of 
the  danger  in  turning  loose  a  car  or  cars  without  control,  at  speed 
sufficient  to  inflict  damage.  While  the  railway  company  is  enti- 
tled to  the  right  of  a  clear  track,  and  ordinarily  its  employes  are 
not  chargea'ble  with  the  duty  of  looking  out  for  trespa.ssers,  yet, 
when  the  facts  show  from  the  common  use  of  a  private  way  across 
the  track  that  it  is  likely  that  men  may  be  upon  it,  such  fact  can- 
not be  ignored  by  the  employes  working  upon  and  using  the 
track,  without  being  guilty  of  want  of  proper  care  for  human  life 
and  safety,  which  may  amount  to  recklessness,  equivalent  to  wilful 
injury,  if  injury  should  result,  and  the  negligence  be  gross.  The 
same  rule  is  recognized  in  Byrne  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  lo  N.  E.  Rep.  539,  by  court  of  appeals  of  New  York.  The 
opinion  cites  with  approval  from  Barry  v.  New  York  Cent.  etc.  R. 
Co.,  92  N.  Y.  289 ;  13  Am.  &  Eng.  R.  R.  Cas.  61 5 :  "In that  case 
it  was  held  that,  where  the  public  for  a  series  of  years  had  been 
in  the  habit  of  crossing  the  railroad,  the  acquiescence  of  the  de- 
fendant in  the  public  use  amounted  to  a  licence  or  permission  to 
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all  persons  to  cross  at  that  point,  and  imposed  the  duty  upon  it 
lis  to  all  persons  so  crossing  to  exercise  reasonable  care  in  the 
movement  of  its  trains,  so  as  to  protect  them  from  injury."  This 
rule  is  recognized  in  Updike  v.  Elevator  Co.  8  S.  W.  Rep.  yyg,  by 
the  supreme  court  of  Missouri;  and  in  Nichols'  Admr.  v,  Wash- 
ington, O.  &  W.  R.  Co.  5  S.  E.  Rep.  171 ;  32  Am.  &.Eng.  R.  R. 
Cas.  27;  by  supreme  court  of  Virginia.  In  Louisville  &  N.  R. 
Co.  V.  Schuster,  7  S.  W.  Rep.  875,  Justice  Holt,  of  Kentucky 
court  of  appeals,  said :  "  The  degree  of  care  to  be  exercised 
.  .  .  .  must  necessarily  depend  upon  the  location,  and  the 
circumstances  of  the  case.  At  places  not  frequented  by  the  pub- 
lic, either  by  right  or  the  permission,  express  or  implied,  of  the 
company,  and  in  localities  where  people  are  not  constantly  pass- 
ing about,  and  where,  they  cannot  reasonably  be  expected  to  be, 
those  in  chaise  of  a  train  are  not  required  by  law  to  be  on  the 
lookout  for  them.  In  such  cases  the  company  is  entitled  to  the 
exclusive  use  of  its  track,  and  those  upon  it  are  trespassers;  and 
those  in  charge  of  a  train  are  only  required  to  avoid  injury  to 
them  if  they  can  do  so  upon  becoming  aware  of  their  peril." 
Otherwise,  where  persons  are  shown  to  be  constantly  passing 
about  and  across  the  track,  and  may  reasonably  be  expected  to 
be.  See,  also  Louisville,  N.  A.  &  C.  R.  Co.  v.  Phillips,  112  Ind. 
59;  Chicago  &  E.  I.  R.  Co.  v.  Hedges,  105  Ind.  398;  Bellefon- 
taine  &  I.  R.  Co.  v.  Snyder,  18  Ohio  St.  399. 

Actionable  negligence  has  been  defined  as  consisting  "in  the 
case  of  persons  who  are  not  in  a  relation  of  privity,  in  the  exer- 
cise of  rights  in  a  manner  which  is  not  according  to 
^^  the  conduct  of  reasonable  and  prudent  men  in  a  like 

situation,  and  which  results  in  injury  to  others." 
"""^"^  Pierce,  R.  R.  310.  Applying  this  rule  to  the  facts 
iMguganM.  ^j  jjijg  case,  we  cannot  hold  the  verdict  to  have  been 
wrong  in  finding  that  the  turning  loose  of  the  cars  in 
swift  motion  upon  the  switch  track,  where  men  were  commonly 
passing  or  likely  to  pass,  though  not  a  street  crossing  or  public 
highway,  was  actionable  negligence;  nor  can  we  assent  to  the 
proposition  ui^ed  by  appellant,  that  persons  crossing  the  switch 
track,  under  the  circumstances,  were  entitled  to  no  care  for  their 
safety  from  the  employes  in  moving  the  cars,  unless  the  danger 
should  be  seen.  The  following  additional  authorities  have  been 
examined:  Pierce,  R.  R,  330,  332;  PatL  Laws,  §§204,  205;  I 
Thomp.  Neg.  448,  462;  Hoppe  v.  Chicago,  M.  St  St.  P.  R.  Co.  19 
Am.  &  Eng.  R.  R.  Cas.  81  ;  McAllister  v.  Burlington  &  N.  W.  R. 
Co.,  19  Am.  &  Eng.  R.  R.  Cas.  108 ;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Bracken,  59  Tex.  74,  14  Am.  &  Eng.  R.  R.  Cas.  691 ;  Hous- 
ton &  T.  C.  R.  O).  V.  Richards,  Id.  373,  12  Am.  &  Eng.  R.  R. 
Cas.  70;  Texas  &  P.  R.  Co.  v.  Lowry,  61  Tex.  149;  Galveston  C. 
R.  Co.  V.  Hewitt,  67  Tex.  479 ;   Hughes  v.  Galveston,  H.  &  S.  A. 
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R.  Co.  67  Tex.  595.  34  Am.  &  Eng.  R.  R.  Cas.  66 ;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Ryon,  7  S.  W.  Rep.  687,  34  Am.  &  Eng.  R.  R. 
Cas.  30;  Houston  &  T.  C.  R.  Co.  v.  Boozer,  34  Am.  &  Eng.  R.  R. 
Cas.  63. 

The  judgment  below  is  affirmed. 


hy  the  people  of  a  villuee  to  reairh  the  railroad  Btalion,  nnd,  although  such  path 
■wus  not  a  puhlic  waj,  its  use  was  acquiesced  in  bv  the  railroad  company. 
The  path  crossed  a  transfer  track,  and  can.  were  frequentlj'  separated  at  the 
point  of  crossing  in  order  to  enable  the  public  to  use  il.  Deceased  left  the  station 
platform  and  walked  a  distance  of  alKiut  sixty  feet  towards  the  transfer  track  on 
wiiich  stood  some  six  or  seven  box  cars,  two  of  which  were  separated  at  a  point 
near  the  center  from  eighteen  inches  to  three  feet.  The  evidence  was  conflicting 
on  the  question  whether  this  opening  was  over  or  near  the  path.  He  attempted 
to  pass  between  these  cars,  but  juet  as  he  passed  between  them  a  freight  train 
moved  down  upon  them,  and  when  they  were  thrown  together  hj  contact  with 
Ihe  moving  train,  he  was  caught  between  the  bumpers  and  fatally  injured. 
Whilst  goin^  from  the  platform  to  the  transfer  track  the  freight  train  was  in  full 
view  and  hearing  of  the  deceased,  and  other  persona  who  were  not  anymore 
favorably  situated  than  he,  both  saw  and  heard  the  train,  and  two  of  them  at- 
tempted to  warn  him  of  his  danger.  It  appeared  that  the  train  men  were  negli- 
gent in  failing  to  keep  a  proper  look-out  and  in  not  ringing  the  bell.  Held,  that 
as  the  deceased'K  contributory  negligence  was  the  direct  cause  of  the  accident,  the 
plaintiff  was  not  entitled  to  recover,  notwithstanding  the  negligence  of  the  de- 
fendant's employes.  BcrteUon  i-.-Chicago,  Milwaukee  &  St  Paul  R.  Co.  (Dak.), 
40  N.  W.  Rep.  531. 

Plaintiff  attempted  to  crocs  the  track  of  the  defendant  company  at  a  point  used 
by  the  public  asa  crossing  without  objection  from  the  defendant,  though  it  was 
not  a  public  crossing.  In  his  eviderice  he  testified  that  he  looked  each  way  for  a 
train  and  saw  none.  It  appeared,  however,  that  there  was  nothing  to  prevent 
his  seeing  the  train  for  some  distance  if  he  had  looked  for  it  properly,  and  also 
that  he  was  run  over  as  soon  as  he  stepped  upon  the  track.  Held,  that  although 
the  train  by  which  he  was  run  over  was  l>eing  backed  rapidly  without  any  signal, 
the  accident  was  the  result  of  gross  carelessness  on  his  part,  directly  contribut- 
ing to  his  injury  and  a  nonsuit  should  have  been  ordered.  Marland  %■.  Pittsburgh 
&  Lake  E.ie  R.  Co.  (Pa.),  l6  Atl.  Rep.  613. 

Where  a  railroad  company  provides  offices  forihe  transaction  of  its  businew 
accessible  from  the  public  streets,  the  presence,  in  the  freight  yard  of  the  com- 
pany, of  a  person  having  business  with  such  ofRces.  Is  not  a  necessary  incident 
of  his  business  with  the  company.  He  is  at  best  a  licensee,  towards  whom  the 
company  owes  no  special  duty.  A  person  who  had  business  with  the  freight  de- 
partment of  a  railroad  company  was  struck  by  a  car  whilst  he  was  standing  on 
a  track  in  a  yard  of  the  railroad  company  with  his  back  toward  the  only  direc- 
tion from  which  danger  could  be  apprehended.  Held,  that  he  is  guilty  of  con- ' 
tiibutorv  negligence.     Diebold  v.  Pennsylvania  R.  Co.  (N.  J.),  14  Atl.  Rep.  576. 

In  Illinois,  the  fact  that  a  railroad  company  has.  without  objection,  allowed 
the  public  to  cross  its  tracks  at  a  place  which  is  not  a  public  crossing,  raises  no 
duty  on  the  part  of  the  company  towards  such  persons,  and  a  person  so  crossing 
the  tracks  is  a  trespasser.  The  evidence  showed  that  For  a  number  of  years  the 
workmen  in  certain  freight  houses  had  been  in  the  habit  of  walking  upon  the 
tracks  of  •  railroad  company  in  order  to  reach  their  homes  for  dinner  by  a 
shorter  route  and  that  this  custom  had  never  been  prohibited  by  the  railroad 
company.  At  the  time  the  deceased  was  killed  he  was  walking  along  the  track 
or  trying  to  cross  it  in  a  diagonal  direction.  Held,  that  the  deceased  was  not 
authorized  to  walk  upon  the  tracks  by  any  implied  permission  of  the  railroad  and 
must  be  regarded  as  a  trespasser.  Blanchard  v.  Lake  Shore  &  Michigan  South- 
em  R.  Co.  (III.).  18  N.  E.  Rep.  790. 

Id  an  action  for  the  wrongful  killing  of  a  person  by  •  railroad  company,  it  ap> 
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Kared  that  the  deceased  was  walking  on  defendant's  track  upon  a  fbot  path  lued 
the  people  of  the  neighborhood  without  objection  from  the  railroad  company. 
A  train  wag  approaching  deceased,  and  when  within  130  teet  of  him  he 
crossed  over  diagonHlly  to  the  side  of  the  track'  and  pursued  his  way  on  the  end 
of  the  croEB  ties  when  he  was  struck  and  killed.  He  could  have  seen  the  tnun 
at  a  distance  of  a  i,aoo  feet  from  the  place  of  the  accident  Held,  that  the  death 
of  the  deceased  was  caused  by  his  own  negligence  and  that  a  verdict  for  the  de- 
fendant should  have  been  ordered  by  the  court,  although  Che  train  was  running 
at  a  higher  rate  of  speed  than  was  permitted  by  a  city  ordituuice  Baltimore  & 
Ohio  R.  Co.  V.  State  (Md.),  16  Atl.  Rep.  112. 

See  also  Troy  v.  Cape  Fear&  Y.  V,  R.  Co.,  and  note  ;  34  Am.  &  Ene.  R.  R. 
Gas.  13,  jo;  Virginia  M.  R.  Co.  v.  White's  Admr.,  34  lb.  13;  Memphis  £  C.  R. 
Co.  V.  Womack,  84  Ala.  149,  ante,  p.  308. 


Kansas  Pacific  R.  Co. 


[39   Kan.  SSI.) 

Fanon  on  Tnek — Brldeaoe— OantrUmtory  NagUcmo*. — In  an  action  against  a 
railroad  company  for  recklessly  and  wantonly  injuring  a  little  boy  nine  years  of 
age,  who  was  on  the  track,  and  was  run  over  bv  one  of  defendant's  engines,  it 
was  error  not  to  allow  defendant  to  ask  a  witness,  who  was  the  Rreman  on  the 
engine,  and  had  lentified  to  all  the  facts,  whether  the  boy  had  ample  time  to  get 
offthe  track  after  the  engineer  blew  his  danger  whistle  before  he  was  struck  bv 
the  engine. 

Baau — ContTibntoTT  fi*fiitwai»-~DatT  of  CotiipaiL7.— 
lessly  put  himself  in  a  place  of  danger  iii  generally  not 
recklessly  or  wantonly  injure  hnn. 

Ilsmii  '  ffinlfifl  Injury. — Where  a  little  boy  nine  years  of  age  was  wrongfully 
walking  upon  the  track  of  a  railroad  company,  and  his  presence  was  discovered  in 
ample  time  to  prevent  his  being  injured,  the  company'  owed  to  him  the  duty  not  to 
recklessly  or  wantonly  run  over  him  after  hie  situation  wae  perceived.  In  such  a 
case,  the  liability  of  the  company  must  be  measured  by  the  conduct  of  its  em- 
ployes on  the  train  or  engine  after  they  became  aware  of  the  boy's  presence  upon 
the  track.  After  his  presence  was  discovered,  if  the  engineer  recklessly  or  wan- 
tonly runs  the  train  or  engine  upon  him,  without  doing  what  he  reasonably  could 
to  stop  and  avoid  the  injurv.  the  company  is  liable. 

Buna — Infant— IntaUlcaiico. — The  rule  of  law  in  regard  to  the  negligence  of  an 
adult  and  the  rule  In  regard  to  that  of  an  infant  of  tender  years  is  quite  different. 
Bv  the  adult  there  must  be  given  that  care  and  attention  for  his  own  protection 
th'at  is  ordinarilv  exercised  by  persons  of  intelligence  and  discretion.  If  he  faiU 
to  give  it,  his  injury  is  the  result  of  his  own  folly,  and  cannot  be  visited  upon  an- 
other. Of  an  infant  of  tender  years  less  discretion  is  required,  and  the  d^rec 
depends  upon  his  age  and  apparent  knowledge. 

Error  to  District  Court,  Douglass  County. 
y.  P.  Usher,  Cltas.  Monroe  and  A.  L.  Williams  for  pluntiff  in 
error. 

Byron  Sherry  and    Tkos.  P.  Fenlon  for  defendant  in  error. 
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HoRTON,  C.  J. — This  was  an  action  brought  by  Edwin  Whip- 
ple, an  infant,  by  his  next  friend,  Frank  B.  Whipple,  against  the 
Kansas  Pacific  Railway  Company,  for  damages  alleged  to  have 
been  caused  by  running  an  engine  carelessly,  recklessly,  and  wan- 
tonly over  and  upon  him.  His  arm  was  mashed,  his  leg  crushed 
and  his  head  badly  cut.  His  arm  was  subsequently  amputated. 
The  action  was  tried  before  the  court  and  a  jury.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  and  against  the  defendant,  for 
the  sum  of  $7,500,  and  costs.  The  defendant  brings  the  case  to 
this  court,  and  asks  fora  reversal  of  the  judgment.  The 
facts  of  the  case,  as  found  by  the  jury,  are  as  follows  :  Futi. 
Edwin  Whipple  at  the  time  of  his  injuries,  August  2, 
1879,  was  in  his  ninth  year,  and  deaf  and  dumb.  He  lived  with 
his  parents  in  the  east  part  of  North  Lawrence.  His  father  was 
a  shoemaker,  and  had  resided  at  the  same  place  in  North  Law- 
rence for  about  12  years.  His  shop  was  nearly  opposite  the  rail- 
road depot.  On  the  morning  of  August  2,  about  9  o'clock 
Edwin  and  his  mother  stopped  in  his  (ather'sshop  to  rest  on  their 
way  home.  He  went  from  his  father's  shop,  along  the  sidewalk 
on  Locust  street  as  far  as  the  L,,  L.  &  G,  crossing,  in  charge  of 
his  mother.  Then,  at  his  mother's  direction,  he  went  into  Dicker's 
store  after  candy.  From  there  he  went  upon  the  track  of  the 
railroad,  and  followed  his  mother  down  the  track.  His  mother 
directed  and  expected  him  to  follow  her,  but  did  not  mention  any 
track  upon  which  he  was  to  go.  After  F.dwin  came  upon  the 
railroad,  he  passed  along  between  the  rails  for  some  distance 
before  he  was  struck  by  the  engine.  He  could  have  seen  the 
engine  approaching  him  from  behind  if  he  had  looked.  A  short 
time  before  he  was  run  over,  Mr.Tudhope,  having  authority  from 
the  railroad  company,  directed  Kennedy,  an  engineer  opperating 
3  locomotive,  to  take  Mr.  Mallison,  one  of  the  company's  em- 
ployes to  his  home  east  of  the  depot,  near  Bismark,  upon  the 
engine.  The  engine  was  then  standing  on  the  first  side  track 
south  of  the  main  track  in  the  yard  of  the  railroad  company,  a 
short  distance  east  of  the  depot.  The  engineer  ran  his  engine 
and  tender  west  over  the  switch  at  the  depot  platform,  so  as 
to  get  on  the  main  track,  and  then  started  east  on  the  track 
towards  Bismark.  He  stopped  his  engine  opposite  or  near  the 
carpenter  shop  of  the  railroad  company,  and  took  Mallison  on 
board,  and  then  he  started  toward  Bismark.  The  engine  was 
moving  backward,  the  tender  being  in  front,  as  it  proceeded  east  _ 
on  the  main  track.  It  was  796  feet  from  the  place  where  Mallison 
got  on  the  engine  to  Main  street  or  Dicker's  crossing.  The  boy 
was  struck  by  the  engine  769  feet  from  the  Main  street  crossing, 
but  there  was  no  street  crossing  at  the  place.  The  bell  of  tiu 
engine  was  rung  at  starting,  but  ceased  at  some  point  betwee  i 
the  carpenter  shop  and  Dicker's  crossing.  The  whistle  w„j 
37  A.  &  E.  R.  R.  Cas.— 31 
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sounded  upon  the  engine  about  45  or  go  feet  frpm  the  boy  before 
he  was  struck.  Neither  the  engineer,  or  anybody  else  on  the 
engine,  knew  who  the  boy  was  that  they  were  approaching  on  the 
track,  nor  did  they  know  that  the  boy  was  deaf.  The  engine  was  run- 
ning at  the  rate  of  twelve  miles  an  hour.  The  engineer  shut  off 
the  steam  on  the  engine  at  ornear  the  Main  street  crossing.  The 
plaintiff's  mother  knew  that  engines  and  trains  were  frequently 
passing  alofig  the  railroad  where  her  boy  was  struck.  There  was 
a  travelled  way  for  teams  and  wagons  along  the  south  side  of  the 
track  where  the  boy  was  struck,  where  he  could  have  walked 
without  being  between  the  rails.  There  was  also  a  path  along  the 
side  of  the  track,  where  the  boy  could  have  walked  without  going 
between  the  rails.  There  was  also  one  or  more  travelled  streets 
by  which  the  boy  and  his  mother  could  have  gone  from  Dicker's 
store  to  his  home  without  passing  upon  the  track  at  all.  The 
boy,  by  reason  of  his  deafness,  was  unfit  to  pass  along  the  railroad 
tracks,  or  to  be  in  places  of  danger  unattended.  His  mother  was 
aware  that,  on  account  of  his  infirmities,  he  was  unfitted  to  be  in 
places  of  danger.  In  the  discharge  of  her  parental  duty,  it  was 
the  duty  of  the  mother  to  attend  and  see  that  her  boy  was  not 
exposed  to  danger,  and  that  he  should  not  go,  by  himself,  in  places 
of  danger.  The  jury  also  returned  the  following  special  findings 
of  facts  :  "  Could  the  injury  to  the  plaintiff  have  been  avoided  by 
the  exercise  of  reasonable  care  upon  the  part  of  the  employes, 
considering  all  the  surrounding  circumstances?  Yes.  Was  not 
the  injury  inflicted  by  and  through  the  reckless  and  wanton 
neglect  of  the  employes  in  charge  of  the  engine?  Yes.  Were 
such  warnings  given  by  the  employes  of  the  defendant  on  the 
engine  as  would  have  enabled  plaintiff  to  have  known  of  the 
approach  of  the  engine  in  time  for  him  to  have  left  the  track  if 
he  had  not  been  deaf  ?  No  ;  not  one  of  his  years  and  discretion. 
Did  not  the  engineer,  as  soon  as  he  suspected  and  apprehended 
that  the  plaintiff  did  not  or  would  not  heed  the  signals,  reverse 
his  engine,  and  attempt  to  stop  it  ?  His  signal  was  not  given  in 
time  to  ascertain  the  intention  of  the  plaintiff." 

On  the  part  of  the  plaintiff  the  testimony  of  Jones,  Evans,  and 
Titus  was  to  the  effect  that  the  engine  which  struck  the  boy  was 
going  from  20  to  25  miles  an  hour,  and  that  no  be!!  was  sounded 
or  whistle  blown.  The  testimony  of  Kennedy,  the  engineer,  was: 
"  I  first  saw  a  boy  walking  on  the  track  a  little  east  of  the  tool 
house.  The  tool  house  is  two  huridred  or  two  hundred  and  fifty 
feet  east  of  the  crossing  on  Main  street,  which  is  the  street  that 
goes  by  Dicker's  store.  I  was  at  the  Main  street  crossing  when 
I  first  saw  the  boy.  The  bell  was  ringing  ail  the  time  from  the 
!  me  we  started  from  the  carpenter  shop.  When  I  was  within 
.  ')out  one  hundred  and  fifty  feet  of  the  boy,  I  sounded  the  whistle, 
;,>ing  four  or  five  successive  blasts.     As  I  got  nearer  to  him, — 
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say  from  thirty  to  forty  feet, — I  was  afraid  he  was  not  going  to 
get  off  the  track,  and  whistled  again,  and  at  the  same  time  reversed 
the  engine.  It  usually  takes  three  motions  to  reverse  the  engine, 
but  in  this  case  it  took  two  motions  only,  as  1  had  shut  off  the 
steam  about  the  Main  street  crossing,  and  the  two  motions  were 
made  in  an  instant.  The  speed  of  the  engine  was  about  six  miles 
an  hour  before  I  shut  off  steam.  After  that  it  gradually  decreased 
until  I  reversed  the  engine,  but  it  would  not  decrease  very  much 
in  that  distance.  After  I  reversed  the  engine,  it  went  about  one 
hundred  feet  before  it  stopped.  As  soon  as  it  stopped,  I  got  off 
the  engine,  and  went  to  the  boy.  He  was  lying  on  the  track 
about  ten  feet  west  of  the  engine;  that  is,  the  tender  and  engine 
had  gone  over  him,  and  passed  ten  feet  beyond.  I  should  think 
that  the  engine  and  tender  were  fifty  feet  long.  Of  course,  if  I 
had  known  the  boy  was  deaf,  I  could  have  stopped  the  engine 
after  I  saw  him,  but  I  did  not  know  the  boy,  nor  know  he  was 
deaf  and  dumb.  I  thought  he  was  large  enough  to  understand 
the  signals.  Until  I  whistled  the  second  time,  and  reversed  the 
engine,  I  had  no  reason  to  suppose  that  he  did  not  hear  the  first 
whistle  and  the  bell,  and  thought  that  he  intended  to  stay  on  the 
track  until  the  engine  got  most  to  him,  and  then  jump  off,  as  boys 
of  his  size  had  frequently  done  before,  along  the  track,"  The 
testimony  of  Mallison  was:  "After  the  engine  came  down  and 
stopped,  I  got  on,  and  Mr.  Tudhope  gave  the  engineer  orders  to 
take  me  home.  We  went  leisurely  along, — about  six  miles  an 
hour,  I  was  standing  partly  on  the  engine,  and  partly  on  the 
tender,  with  my  face  towards  Bismark.  As  we  were  passing  down 
we  saw  a  boy  on  the  track,  about  five  hundred  feet  ahead  of  us. 
The  bell  was  rung  for  the  crossing,  and  rung  until  we  got  over  the 
crossing.  I  think  we  rung  the  bell  at  the  crossing  the  second 
time,  and  blew  the  whistle.  I  supposed  the  boy  would  get  off 
the  track.  I  did  not  know  him.  Judging  him  as  he  appeared  to 
me  while  standing  on  the  engine,  he  was  of  sufficient  size  to 
apprehend  danger  signals.  I  heard  the  whistle.  Kennedy  blew 
the  whistle  near  the  boy  when  he  saw  the  boy  was  not  going  to 
get  off.  He  blew  several  whistles  in  succession  sharply.  We 
were  from  two  hundred  and  fifty  to  three  hundred  feet  from  the 
boy  when  the  whistle  was  blown.  The  engineer  reversed 
the  engine  when  he  saw  the  boy  was  not  going  to  get 
off.  By  throwing  the  engine  over,  he  arrested  its  passage.  It 
stopped  after  going  over  the  boy.  It  passed  over  him  about  ten  ■ 
feet ;  and  I  think  we  were  from  two  hundred  to  two  hundred  and 
fifty  feet  from  the  boy  when  I  observed  the  engineer  reversing  the 
engine."  The  testimony  of  Wilham  Dillon  was  :  "  I  was  fireman 
on  the  engine  that  ran  over  the  boy.  Mallison,  about  opposite 
the  carpenter  shop,  came  along  with  his  carpet  satchel ;  and  after 
we  had  fixed  the  cars,  and  he  said  he  was  ready  to  go,  he  got  on 
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and  1  rung  the  bell,  and  we  started.  I  attended  to  ringing  the 
bell  and  to  minding  the  street  crossings.  I  let  go  the  bell  rope 
to  attend  to  the  fire  and  Kennedy  sounded  the  whistle,  for  then 
there  were  several  going  along  the  track.  We  noticed  thu  boy- 
some  distance  ahead, — some  two  or  three  hundred  yards.  We 
run  on  down.  We  whistled  for  the  boy,  and  rung  the  bell.  He 
did  not  seem  to  pay  any  attention,  and  so  we  tried  to  stop  the 
engine ;  but,  before  we  could  stop,  it  ran  over  the  boy.  The 
engine  was  about  at  the  crossing  when  we  saw  the  boy. — about 
six  hundred  feet  or  a  little  more.  The  engineer  whistled  for  the 
crossing.-  After  he  passed  the  crossing  he  gave  three  whistles. 
They  were  danger  whistles.  I  think  the  engine  was  making 
between  eight  and  ten  miles  an  hour;  and  wc  were  about  forty 
or  fifty  feet  from  the  boy  when  the  danger  signals  were  sounded." 
The  following  questions  were  asked  by  the  defendant  of  Dillon: 
"  Question.  Were  these  whistles  danger  whistles?  Ansivcr.  They 
were  ;  yes,  sir.  That  is  what  they  are  called.  Q.  Was  there 
time,  after  giving  these  last  whistles  for  the  boy  to  get  off  the 
track  ?  [Objected  to  by  plaintiff  as  irrelevant,  and  incompetent. 
Objection  sustained,  and  defendant  excepted.]  Q.  You  don't 
recollect  where  he  was  when  he  reversed  his  engine  ?  A.  No,  sir. 
Q.  Was  it  after  he  blew  the  danger  whistle  ?  A.  Yes,  sir.  Q. 
And  that  was  ample  time  for  the  boy  to  get  off  if  he  had  heard 
you?  [Objected  to  by  plaintiff  as  incompetent,  irrelevant,  and 
immaterial.  Objection  sustained,  and  defendant  excepting.]" 
The  evidence  was  not  only  admissible,  but  important.  It  was 
therefore  error  not  to  allow  the  defendant  to  ask  witness  the 
questions  objected  to.  The  careless,  reckless,  and  wanton  conduct 
of  the  defendant  in  running  its  engine  and  tender  over  the  track 
where  the  boy  was  injured,  as  specially  alleged  in  the  petition, 
was  the  "rate  of  speed  of  the  engine  at  twenty  miles  an  hour, 
without  giving  any  notice  or  warning,  by  the  ringing  of  the  bell 
or  blowing  the  whistle,  or  otherwise,  of  its  approach,  while  the 
back  of  the  plaintiff  was  towards  the  engine,"  For  some  reason, 
the  jury  disregarded  most  of  the  evidence  of  the  plaintiff,  and 
also  most  of  the  evidence  of  the  defendant,  as  to  the  rate  of  speed 
of  the  engine  and  tender,  and  also  as  to  the  place  where  the  bell 
was  rung  and  the  whistle  sounded.  Instead  of  finding  that  the 
engine  was  going  at  a  speed  of  20  to  25  miles  an  hour,  as  testified 
to  by  Jones,  Evans,  and  Titus,  or  from  6  to  8  miles  an  hour,  as 
testified  to  by  Kennedy  and  Mallison,  they  made  the  finding  that 
the  speed  of  the  engine  was  10  or  12  miles  an  hour.  Again,  instead 
of  finding  that  no  bell  was  rung  or  whistle  sounded,  as  testified  to 
by  Jones,  Evans,  and  Titus,  they  found  the  bell  was  rung  at  the 
starting  of  the  engine,  but  ceased  at  some  point  before  it  reached 
Dicker  s  crossing ;  and  that  the  whistle  was  sounded  upon  the 
engine  about  45  or  50  feet  from  the  boy  before  he  was  struck. 


DigiLizedbyGoOglc 


TRESrASBEK — INFANT — CONTHIBTITOBY  NEGLIGENCE,       335 

The  testimony  of  Dillon  was  that  the  engine  was  running  upon 
the  track  from  8  to  lo  miles  per  hour,  and  that  the , engine  was 
about  45  or  50  feet  from  the  boy  when  the  danger  signals  were 
sounded.  The  jury  accepted  his  testimony  as  the  more  truthful 
account  of  the  transaction  than  that  of  the  others.  At  least,  the 
finding  of  the  speed  of  the  train,  and  the  place  where 
the  whistle  was  blown,  are  more  in  accordance  with  lUfnwl  to 
his  testimony  than  that  of  the  other  witnessses.  ptmit 
Having  given  such  a  preference  to  Dillon  as  to  the  flramu  t» 
correctness  of  his  testimony,  the  refusal  to  permit  the  •mwm 
witness  to  answer  the  questions  asked  and  objected  to  qnsitioiu. 
is  the  more  serious  because  the  jury  specially  found 
that  the  signals  of  the  engineer  were  not  given  in  time.  In  the 
case  of  Quinn  v.  New  York,  N.  H.  &  H.  R.  Co.,  12  Atl.  Rep.  97, 
a  somewhat  similar  question  was  ruled  upon.  LOOMIS,  J.,  speak- 
ing for  the  court  in  that  case  said  :  "  Assumingthat  the  answer  in- 
volved an  opinion,  it  was  clearly  admissible ;  for,  in  the  time 
required  for  such  sudden  movements  as  are  referred  to,  it  would 
be  impossible  to  estimate  in  minutes  or  seconds  with  any  approx- 
imation to  accuracy  ;  but  every  observer  familiar  with  the  run- 
ning of  trains  and  hand  cars,  as  this  witness  was,  would  carry  in 
his  mind,  though  unconsciously,  the  measure  of  time  required  for 
jumping  from  the  car  as  compared  with  the  time  it  took  the 
train,  after  it  was  discovered,  to  reach  the  place  of  collision.  In 
strictness,  we  doubt  whether  such  evidence  should  be  considered 
matter  of  opinion.  It  would  seem  to  be  rather  matter  of  fact, 
discernible  by  judgment  or  estimate.  If  the  mental  process  be 
analyzed,  it  would  seem  to  involve  just  as  much  a  matter  of 
opinion  had  the  question  been  how  long  it  would  have  taken  to 
jump  from  the  hand  car,  and  how  long  it  took  for  the  train,  after 
its  discovery,  to  reach  the  place  of  the  accident."  See  also  State 
T.  Folwell,  14  Kan.  105;  City  of  Parsons  v.  Lindsay,  26  Kan.  426. 
The  court  had  previously  admitted  similar  testimony  to  that 
objected  to  as  to  a  signal  150  feet  from  the  boy ;  and  it  was  more 
important  to  admit  such  testimony  where  the  signal  was  not 
given  until  the  engine  was  within  40  or  50  feet  of  the  boy. 

Further,as  we  read  the  instructions,  they  contain  much  surplus- 
age, and  were  therefore  misleading  and  confusing.  All  the  facts 
in  this  case  are  embraced  in  a  narrow — very  narrow — compass. 
The  petition  alleged  that  the  defendant  "did  rccklcssjyand  wanton- 
ly run  upon  the  little  boy,  and  injure  him."  No  liability  is  charged 
or  claimed  against  the  defendant  in  consequence  of  „  trtobor- 
common  or  ordinary  negligence.  The  plaintiff  was  J^  ^ 
not  entitled  to  recover,  and  cannot  recover,  unless  he  ***" 

was  recklessly  or  wantonly  run  over.  The  negligence  ™""" 
of  the  mother  has  nothing  whatever  to  do  with  the  "'''"T- 
case.     If  she  had  fastened  her  little  boy  upon  the  track,  instead 
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of  leaving  him  unattended,  and  if  his  presence  there  was  known 
to  the  engineer  upon  the  engine,  he  would  have  had  no  right 
to  recklessly  or  wantonly  run  over  him.  It  is  admitted  that  the 
boy  was  walking  upon  the  railroad  track  in  the  yard  of  the  de- 
fendant, and  was  injured  at  a  place  where  there  was  no  public 
crossing.  It  is  also  admitted  by  the  defendant  that  its  employes 
upon  the  engine  saw  the  boy  upon  the  track  as  the  engine  was 
about  crossing  Main  street.  This  was  769  feet  from  where  the 
boy  was  struck.  Conceding  that  the  plaintiff  was  wrongfully  upon 
thetrack.and  that  nodutyarose  in  his  favor  until  his  presence  was 
discovered,  nevertheless  the  defendant  owed  to  him  the  duty  not 
to  recklessly  or  wantonly  run  over  him  after  his  situation  was 
perceived.  The  liability  of  the  defendant  must  therefore  be 
measured  by  the  conduct  of  its  employes  on  the  engine  after  they 
became  aware  of  the  boy's  presence  upon  the  track.  It  is  not 
claimed  that  they  failed  to  discover  him.  After  his  presence  was 
discovered,  if  the  engineer  recklessly  or  wantonly  ran  the  train 
upon  him,  without  doing  what  he  reasonably  could  to  stop  and 
avoid  the  injury,  the  defendant  is  liable.  As  the  engineer  exercised 
control  over  the  movements  of  the  engine,  it  was  incumbent  upon 
him,  after  he  saw  the  boy  upon  the  track  ahead  of  the  engine,  to 
use  reasonable  care  to  avoid  doing  him  any  injury.  The  fact  that 
one  has  carelessly  put  himself  in  a  place  of  danger  is  never  an 
excuse  for  another  recklessly  or  wantonly  injuring  him.  Kansas 
Cent.  R.  Co.  v.  Fitzsimmons,  22  Kan.  686;  Kansas  City,  F.  S.  & 
G.  R.  Co.  V.  Kelly,  36  Kan.  655;  Union  Pacific  R.  Co.  v.  Dunden, 
37  Kan.  i;  Morris  v.  Chicago,  B.  &  Q.  R.  Co.,  45  Iowa  29;  St, 
Louis,  I.  M.  &  S.  R.  Co.  v.  Monday,  4  S.  W.  Rep.  782;  31  Am.  & 
Eng.  R.  R.  Cas.  424;  Bouwmeester  v.  Grand  Rapids  &  I.  R.  Co., 
31  Am.  &  Eng.  R.  R.  Cas.  376. 

This  case  should  have  been  tried,  and,  upon  another  trial,  must 
be  tried,  upon  the  part  of  the  plaintiff,  as  if  the  boy  was  not  deaf 
and  had  not  lost  his  power  of  speech, because  it  is  clearly  shown  that 
the  defendant,  and  all  of  its  employes  upon  the  engine,  had  no 
knowledge  or  notice  of  the  infirmities  of  the  boy  until  after  he 
was  struck.  If,  in  this  case,  the  plaintiff  were  an  adult,  we  might, 
perhaps,  say,  as  a  matter  of  law,  upon  the  facts  disclosed  upon 
the  trial,  that  he  could  not  recover.  Mason  v.  Missouri  Pacific 
R.  Co.,  27  Kan.  83;  6  Am.  &  Eng.  R.  R.  Cas.  i;  Union  Pacific  R. 
Co.  V.  Adams,  33  Kan,  427;  19  Am.  &  Eng.  R.  R.  Cas.  376; 
Clark  f.  Missouri  Pacific  R.  Co.,  35  Kan.  350;  Finlayson  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  I  Dill.  579.  But  the  party  injured  was  not 
an  adult.  He  was  only  a  little  boy,  in  his  ninth  year  of  age. 
"  The  rule  of  law  in  regard  to  the  negligence  of  an  adult  and  the 
rule  in  regard  to  that  of  an  infant  of  tender  years  is  quite  different. 
By  the  adult  there  must  be  given  that  care  and  attention  for  his 
own  protection  that  is  ordinarily  exercised  by  persons  of  intel- 
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ligence  and  discretion.  If  he  fails  to  give  it,  his  injury  is  the 
result  of  his  own  foHy,  and  cannot  be  visited  upon  another.  Of 
an  infant  of  tender  years  less  discretion  is  required,  and  the  degree 
depends  upon  his  age  and  apparent  knowledge.  Of  a  child  of  three 
years  of  age  less  caution  would  be  required  than  of  one  of  seven, 
and  of  a  child  of  seven  less  than  one  of  twelve."  Washington  & 
G.  R.  Co.  V.  Gladmon,  IJ  Wall,  402.  As  the  engineer  knew  of 
the  presence  of  the  boy  upon  the  track  as  the  engine  was  about 
crossing  Main  street,  and  as  he  must  have  known,  when  he  saw 
him,  that  he  was  a  boy  of  tender  age,  and  not  so  capable  of  taking 
care  of  himself  as  an  older  person  or  an  adult,  he  should  have 
brought  to  bear,  for  the  safety  of  the  boy  arid  his  undeveloped 
judgment,  the  exercise  of  adult  judgment  and  caution  to  prevent 
his  being  run  over.  If  the  boy  had  not  been  seen  by  the  engineer 
upon  the  track,  or  if  he  had  been  seen  too  late  to  avert  the  ac- 
cident, then  an  entirely  different  question  would  be  presented  for 
ourdetermination. 

Counsel  for  defendant  contend  that  the  words "  carelessly, 
recklessly,  and  wantonly,"  alleged  in  the  petition,  are  not  words 
synonymous  with  "purposely  and  wilfully."  Therefore  that  the 
plaintiff  in  his  pleading  intended  to  charge  the  defendant  with 
negligence  only,  and  that  the  plaintiff  cannot  recover 
because  of  his  contributory  negligence.  They  insist  Buw- 
that,  unless  the  defendant  purposely  or  wilfully  ran  AltcgatlMi 
upon  the  plaintiff  with  its  engine,  plaintiff  cannot  re-  inpatiUon- 
cover  because  he  voluntarily  exposed  himself  upon  the  "Wuton- 
track  in  a  place  of  danger.  There  is  a  distinction 
between  ordinary  negligence  and  recklessness  and 
wantonness,  as  defined  in  ourdecisions.  A  party  may  iie«t." 
recover  for  the  reckless  or  wanton  conduct  of  another.or, 
as  we  have  said,  "  for  gross  negligence  amounting  to  wanton- 
ness," without  a  formal  and  direct  intention  to  injure  any  particu- 
lar person.  Mr.  Bishop  says:  "There  is  little  distinction,  except 
in  degree,  between  positive  will  to  do  wrong  and  an  indifference 
whether  wrong  is  done  or  not.  Therefore  carelessness  is  criminal, 
and,  within  limits,  supplies  the  place  of  direct  intent."  i  Crim. 
Law,  20.  Judge  Cooi.EV  says :  "  Where  the  conduct  of  the  de- 
fendant is  wanton  and  wilful,  or  where  it  indicates  that  degree  of 
indifference  to  the  rights  of  others  which  may  justly  be  character- 
ized as  recklessness,  the  doctrine  of  contributory  negligence  has 
no  place  whatever,  and  the  defendant  is  responsible  for  the  injury 
he  inflicts,  irrespective  of  the  fault  which  placed  the  plaintiff  in 
the  way  of  such  injury."  Law  of  Torts,  674.  Mr.  PlERCE  says : 
"A  railroad  company  has  no  right  to  inflict  wanton  injury  on  persons 
who  are  unlawfully  on  its  location;  and,  where  human  life  and  limb 
are  concerned,  that  injury  may  well  be  treated  as  wanton,  sub- 
jecting the  company  to   damages,  when,  although  able  to  do  so, 
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they  neglect  to  arrest  the  engine,  which  they  have  good  reasons 
to  believe  will,  without  an  effort  to  stop  it,  result  in  injury  to  the 
wrong-doer.  A  wrong-doer  is  not  necessarily  an  outlaw  as  to  his 
property;  still  lessasto  his  person,"  On  Railroads,  330.  Reckless- 
ness "is  an  indifference  whether  wrong  is  done  or  not, — an  in- 
difference to  the  rights  of  others."  Wantonness  "  is  reckless 
sport ;  wilfully  unrestrained  action,  running  immoderately  into 
excess."  "Whoever  exercises  slight  care,  and  no  more, 
is  guilty  of  ordinary  negligence:  whoever  exercises  less 
than  slight  care  is  guilty  of  gross  negligence,  and  may  be 
guilty  of  wilful  and  wanton  wrongs,"  Union  Pacific  R.  Co. 
V.  Rollins,  5  Kan.  167.  In  popular  use  and  by  our  decisions, 
"recklessness"  and  "wantonness"  are  stronger  terms  than  mere 
or  ordinary  negligence,  and  therefore,  if  a  person  recklessly  or 
wantonly  injures  another,  such  person  maybe  subject  to  damages, 
even  if  the  other  party  has  been  guilty  of  some  negligence  or  is  a 
trespasser.  In  Pierce,  R.  R.,  supra,  it  is  said:  "A  person  enter- 
ing without  right  on  a  railroad  company's  track  does  so  at  his 
peril,  and  cannot  recover  for  injuries  suffered  by  him  in  a  collision 
with  its  engines  except  when  it  inflicts  them  intentionally  or 
wantonly."  In  Bouwmeester  v.  Grand  Rapids  &  I.  R.  Co.,  34  N. 
W.  Rep,,  supra,  the  opinion,  referring  to  a  former  case,  uses  the 
following  language  :  "  That  case  was  decided  expressly  upon  the 
ground  that  the  engineer,  knowing  that  the  whistles  and  bells  were 
not  sufficient  to  warn  Brande!  of  his  danger,  and  being  able  to  stop 
his  train  before  reaching  him,  ran  recklessly  and  heedlessly  upon 
him.  In  such' case  the  contributory  negligence  of  the  deceased 
would  not  avail  against  the  criminal  conduct  of  the  engineer."  In 
Missouri,  K.  &  T.  R.  Co.  v.  Weaver,  16  Kan.  456,  Mr.  Justice 
Brewer  said  in  the  opinion:  "Theexpulsionmayhave  been  wrong- 
ful, but  it  does  not  seem  to  have  been  wanton."  In  Kansas  Pac. 
R.  Co.'!'.  Kessler,  18  Kan.  523,  the  same  judge,  in  the  opinion, 
said:  "There  was  such  gross  negligence  on  the  part  of  the  rail- 
way company,  such  wanton  and  reckless  disregard  of  the  rights  of 
the  defendant,  as  to  justify  mulcting  it  in  the  damages  allowed." 
Mason  V.  Missouri  Pacific  R.  Co.,  supra,  the  railway  company 
was  not  guilty  of  gross  or  wanton  negligence ;  and  this  court  said 
that  the  plaintiff  in  that  case  could  not  cover  because  the  negli- 
gence of  the  company  did  not  amount  to  wantonness.  See  also 
Palmer  v.  Chicago,  St.  L.  &  P.  R.  Co.,  14  N.  E.  Rep.  70;  31  Am.  St 
Eng.  R.  R.  Cas.  364,  for  comments  upon  wilful,  reckless,  and 
wanton  acts. 

There  are  various  other  matters  discussed  in  the  briefs,  but  it  is 
unnecessary  to  deal  with  them. 

The  judgment  of  the  district  court  will  be  reversed. 

All  justices  concurring. 
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Infuit — HasUcantly  ElUliis. — Deceased,  a  boy  of  nine  years  of  age  was  last 
■een  bj  his  father  a  [iltle  more  than  a  quarter  of  a  mile  troTn  his  home  walking 
upon  the  tracks.  At  that  time  he  was  moving  in  the  direction  of  his  home, 
which  he  ought  to  have  reached  In  the  course  of  a  quarter  of  an  hour.  An  hour 
and  a  half  alter  deceased  was  seen,  a  heavily  loaded  freight  train  passed,  carrying 
a  bright  head  light  and  making  a  noise  that  could  be  heard  at  a  distance  of  a  mile. 
The  neict  morning  the  mangled  remains  of  the  boy  were  found  on  the  track  ijo 
or  300  yards  from  a  crossing.  Several  witnesses  teetitied  that  they  saw  blood  on 
the  track  and  at  a  distance  variously  estimated  by  them  of  from  ij  to  40 yard* 
from  the  crossing.  Contrary  to  the  usual  custom,  no  bell  was  rung  or  whistle 
blown  by  the  freight  train  when  it  passed  the  crossing.  There  was  no  witness  to 
the  actual  death  of  the  boy,  nor  was  there  anything  to  show  (hat  he  had  exercised 
'due  care.  Held,  thai  the  evidence  was  inaufiicient  to  sustain  a  verdict  for  the 
plaintiiT.     Missouri  Pacific  R.  Co,  v.  Porter  (Tex.),  11  S.  W.  Rep.  334. 

An  action  was  brought  to  recover  damages  for  the  death  of  plaintiff's 
daughter,  a  girl  nine  years  of  age  At  the  time  the  girl  was  killed  sFie  was 
returning  from  school,  and  she  with  other  children  waited  on  the  line  of  the 
track  until  an  engine  and  cars  attached  to  il  had  passed.  Immediately  after  the 
engine  and  cars  nad  passed,  the  deceased  ran  upon  the  track,  attempted  to  cross  , 
it  on  her  way  home,  when  some  cars  which  had  become  detached  from  the  main 
train  and  which  were  running  at  the  rate  of  about  18  miles  an  hour,  ran  over 
and  killed  her.  The  evidence  showed  that  the  train  had  been  broken  some  20a 
yards  from  the  place  of  the  killing;  that  the  officers  and  agents  ofthe  company 
In  charge  of  the  train  did  everything  in  their  power  to  prevent  the  accident  alter 
the  tram  had  become  detached;  but  there  was  no  evidence  liefore  the  court 
as  to  any  care  or  diligence  On  the  part  of  the  defendant  or  its  employes  to 
prevent  (he  breaking  of  the  train  into  two  sections  before  it  occurred.  Held, 
that  the  evidence  was  insufficient  to  support  a  finding  that  the  uncoupling  of  the 
train  was  the  direct  cause  of  the  accident  and  that  the  defendant  Is  therefore 
liable.  Galveston,  Harrisburg  &  Han  Antonio  R.  Co.  v.  Chambers,  (Tex.)  11  S. 
W.  Rep.  179. 

Ohllibeii  TraapaailiLK  on  Railroad  Track. — See  Houston  v.  Vicksburg,  S.  &  P. 
R.  Co.,  34  Am.  &.  Eng.  R.  R.  Cos.  76;  Reilly  v.  Hannibal  Si  St.  J.  R.  Co.,  34  lb. 
«i:  Chrystal  I.  Trov  &  B.  R.  Co.,  31  lb.  411,  note  415;  Keyset  w.  Chicago  &  G. 
T.  R.  Co..  31  lb.  3<w:  4  Am.  &  Eng.  Encyc.  of  L.  53". 

Oontiiltnlory  IfesUfonce  at  Chlldien.— See  Erwin  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  35  Am.  Si.  Eng.  R,  R.  Cas.  390,  note  394;  4  Am.  St  Eng,  Encyc.  of  L,  41. 


Williams  et  Ux. 


Kansas  Citv,  Springfield  and  Memphis  R.  Co. 

(»6  Mo.  275.) 

Treipaaier  on  Track— Dntr  of  CompaaT—Iualmctloii.— Where,  in  an  action 
to  recover  damages  for  negligently  killing  plaintifl's  minor  son  whilst  playing 
in  the  defendant's  switchyard,  it  appears  that  there  was  no  evidence  that  the 
defendant  knew  of  the  bov's  presence  or  of  his  danger,  It  is  error  for  the  court 
to  instruct  the  jury  that  the  plaintiff  can  recover,  although  there  was  con- 
tributory negligence  on  the  part  of  the  deceased  If  the  accident  could  have  been 
prevented  by  reasonable  care  on  the  part  ofthe  railroad  employes  after  dis- 
covering his  danger. 

Same— Bwltoh^xd. — Railroad  employes  are  under  no  obligation  to  watch  for 
and  discover  the  presence  of  a  boy  playing  in  Ihe  company's  switchyard. 

Uunfr— lalWiVT-Vaulan  UDnry— Snfflclauor  of  BTldenct.— A    train    composed 
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partly  of  box  care  and  partly  of  flat  cars  having  come  Into  defendant'e  depot, 
the  switch  engineer  cut  the  flat  cars  loose  and  left  Ihem  standing  on  the  main 
track.  He  ran  the  box  cars  a  distance  of  about  a  quarter  of  a  mile  intending  to 
place  them  on  a  side  track,  but  hearing  a  passenger  train  approaching,  he 
reversed  his  engine,  signalled  the.  passenger  train  to  come  forward  and  ran  his 
train  back.  As  the  box  cars  struck  the  flat  cars,  one  of  the  laller  ran  over  the  boj. 
The  boy.  said  aher  he  was  hurt  that  he  was  sitting  on  a  brake  at  the  time  of  the 
accident.  The  testimony  showed  that  the  box  cars  struck  the  flat  care  harder 
than  usual.  The  witnesses,  with  one  exception,  testified  that  they  were  running 
at  from  6  to  8  miles  an  hour.  The  remaining  witness  testified  that  the  train  was 
running  very  fast,  from  35  to  40  miles  an  hour.  It  appeared  that  the  witness 
did  not  see  the  train  and  that  he  made  his  estimate  of  the  rate  of  the  speed  from 
the  noise  occasioned  by  the  jam.  Held,  that,  as  there  was  no  obligation  upon  the 
company  to  anticipate  the  presence  of  the  tray,  there  was  no  evidence  of  wanton 
Injury  nor  was  there  any  sufficient  evidence  of  gross  and  reckless  carelessness. 

Appeal  from  Circuit  Court,  Howell  County. 

Action  by  Joseph  Williams  and  wife  against  the  Kansas  City, 
Springfield  and  Memphis  R.  Co.  to  recover  damages  for  negli- 
gently causing  the  tleath  of  plaintifF's  son.  A  verdict  for  the 
plaintiff  for  $3,500  was  returned.  Defendant's  motion  for  a  new 
trial  and  in  arrest  of  judgment  having  been  overruled,  it  appealed. 

Wallace  Pratt  and  C.  B.  McAfee  for  appellant. 

W.  N.  Evans  and  Livingston  &  Pitts  for  respondents. 

Black,  J. — The  plaintiffs,  who  are  husband  and  wife,  brought 
this  suit  to  recover  damages  for  the  death  of  their  son,  who  was 

run  over  by  defendant's  cars,  and  killed,  at  the  town 
FMti.  of    Augusta,  also   called   Thayer.      Plaintiffs   kept  a 

boarding  house  in  the  town,  about  lOO  yards  from  the 
depot.  The  boy  was  intelligent,  twelve  years  of  age,  and  had 
been  raised  on  and  near  railroads.  A  train  of  eight  or  ten  box 
cars  in  front,  loaded  with  ties,  and  several  empty  cars  in  the  rear, 
came  in  from  the  south.  Stuer,  the  switch  engineer,  took  the 
train  up  opposite  the  freight  depot.  The  flat  cars  were  then  cut 
loose,  and  left  standing  on  the  main  track,  and  he  ran  the  box 
cars  north  a  half  or  a  quarter  of  a  mile,  intending  to  place  them 
on  a  side  track  ;  but  before  the  rear  car  passed  the  north  end  of 
the  switch  he  heard  a  passenger  train  coming  from  the  north.  He 
reversed  his  engine,  signaled  the  passenger  train  to  come  forward, 
and  ran  his  train  back,  and  put. the  ilat  and  box  cars  on  the  switch 
at  the  south  end.  As  the  box  cars  hit  the  flat  cars  one  of  the  lat- 
ter run  over  the  boy.  The  petition  alleges  that  the  boy  was 
killed  at  a  crossing,  and  at  a  point  opposite  the  freight  depot ;  but 
the  evidence  shows  that  he  was  run  over  three  or  four  hundred 
feet  north  of  the  street,  which  crosses  the  track,  and  at  a  point 
opposite  the  freight  depot,  where  there  is  no  crossing  at  all.  Ha- 
zen,  a  witness  for  plaintiff,  testified  that  he  got  on  top  of  one  of 
the  box  cars  before  they  were  run  up  to  the  depot;  that  he  rode 
up  to  the  north  end  of  the  switch,  and  that  when  the  cars  started 
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back  on  the  main  track  the  brakeman  ran  along  on  the  ground, 
and  signaled  Suter  to  stop ;  that  the  brakeman  then  climbed  up 
on  one  of  the  cars,  and  again  signaled  Suter  to  stop  when  within 
300  feet  of  the  flat  cars,  but  Suter  did  not  stop  or  check  up,  Ha- 
zen  says  he  was  nearer  the  flat  cars  than  the  brakeman,  and  that 
he  did  not  see  the  boy.  Several  of  the  witnesses  were  at  and 
near  the  freight  depot,  and  they  all  say  they  did  not  see  the  boy 
on  the  car  or  track.  One  witness  says  the  boy  was  on  the  flat 
cars  when  they  were  going  up  to  the  depot,  but  this  witness  did 
not  see  the  boy  at  that  place.  It  seems  the  boy  said,  after  he  was 
hurt,  that  he  was  sitting  on  a  brake  at  the  time  of  the  accident. 
The  witness  Hazen,  who  was  on  the  box  car,  "  to  pass  away  the 
time,"  as  he  expresses  it,  says  there  was  danger  from  both  ways, 
and  that  he  jumped  off,  when  within  icX)  feet  of  the  flat  cars, 
without  being  hurt;  that  Suter  shut  off  steam  before  he  struck 
the  flat  cars.  He  and  other  witnesses  testified  that  the  box  cars 
struck  the  flat  cars  "at  an  unusual  rate  of  speed;"  "it  was  a 
harder  jam  than  usual ;"  "  cars  seemed  to  bow  up  where  coupled." 
Hazen  says  the  jam  broke  the  engine  loose  from  the  box  cars. 
The  proof  is  that  the  bell  was  ringing  all  the  while,  and  the  wit- 
nesses who  testify  as  to  rate  of  speed,  with  one  exception,  place 
it  at  six  to  eight  miles  per  hour.  Other  evidence  is  to  the  effect 
that  the  jam  was  not  of  unusual  force,  and  that  the  cars  were  not 
injured  by  it.  There  is  evidence  that  Suter  was  often  about 
saloons,  and  drank  considerable ;  but  there  is  no  proof  that  he 
was  intoxicated  at  the  time  of  the  accident,  and  the  only  witness 
that  speaks  of  his  competency  says  he  was  regarded  as  a  careful 
engineer.  There  is  evidence  that  plaintiffs  got  water  for  their 
boarding  house  from  a  spring,  to  reach  which  they  had  to  cross 
these  tracks ;  but  there  is  no  evidence  that  the  boy  was  on  any 
such  an  errand.  He  was  three  or  four  hundred  feet  north  of  the 
crossing  by  which  the  spring  was  reached. 

The  most   important   question  in  this  case  is  whether  the  de- 
fendant's instruction  asked  at  the  close  of  the  case,  in 
the  nature  of  a  demurrer  to  the  evidence,  should  have     Liability 
been  given.     This  question  will,  however,  be  consid-    notwltb- 
ered  in  the  light  of  the  second   instruction  given  at     lUndiiig 
the  request  of  plaintiffs,  which  is  as  follows:  "  No.  2.     boy'i  iwgli- 
That  although  the  jury  may  believe  from  the  evidence     gtnat- 
that  the   deceased,  Charles  Williams,   was  guilty  of    Imtrno- 
negligence  by  being  on  or  about  defendant's  track  or    tion. 
cars  at  or  near  its  depot,  yet  if  they  further  believe 
from  the  evidence  that  his  death  could  have  been  prevented  by 
the  exercise  of  reasonable  care  on  the  part  of  defendant's  serv- 
ants and  employes  after  discovery  of  danger  in  which  the  said 
Charles  Williams  stood,  or  if  defendant's  servants  and  employes 
failed  to  discover  the  danger  in  which  said  Charles  Williams  was 
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at  the  time,  through  their  recklessness  and  carelessness,  when  the 
exercise  of  ordinary  care  would  have  discovered  his  danger  and 
averted  the  calamity,  then  the  defendant  is  liable,  and  the  Jury 
should  find  for  the  plaintiffs."  It  must  be  kept  in  mind  through- 
out this  case  that  the  boy,  at  the  time  of  the  accident,  was  on  a 
car  or  the  track  in  the  defendant's  switchyard,  and  that,  too,  with- 
out invitation  or  right,  In  short,  he  was  a  trespasser.  The  prin- 
ciples of  law  which  are  to  be  applied  in  cases  of  this  kind  are  not 
to  be  confounded  with  those  which  are  applied  where  the  party  is 
on  the  car  or  track  by  right,  nor  with  those  which  regulate  the 
duties  of  railroad  corporations  at  public  crossings,  or  where  the 
company  has  violated  some  statutory  or  municipal  regulation.  It 
has  been  held  in  a  number  of  cases,  where  the  party  injured  or 
killed  was  wrongfully  on  a  railroad  track — was  a  trespasser— that, 
in  order  to  make  the  defendant  liable,  it  must  appear  that  the 
proximate  cause  of  the  injury  was  the  omission  of  the  defendant 
to  use  reasonable  care  to  avoid  the  injury,  after  becoming  aware 
of  the  danger  to  which  the  injured  party  was  exposed.  Isabel  v. 
Hannibal  &  St.  J.  R.  Co.,  60  Mo.  47s ;  Harlan  v.  St.  Louis  etc,  R. 
Co.,  64  Mo.  480 ;  Zimmerman  v.  Hannibal  &  St.  J.  R.  Co.,  71  Mo. 
477;  2  Am.  &  Eng.  R.  R.  Cas.  191 ;  Yarnall  v.  St.  Louis,  K.  C. 
etc.  R.  Co,,  75  Mo.  583  ;  10  Am.  &  Eng.  R.  R.  Cas.  726 ;  Maher  v. 
Atlantic  etc.  R.  Co.,  64  Mo.  267.  While  the  evidence  shows  that 
the  brakeman  when  on  the  ground  at  the  north  end  of  the  switch, 
and  when  on  top  of  the  car,  signaled  the  engineer  to  stop,  yet  it 
is  clear  he  gave  the  signal,  not  because  he  saw  the  boy  on  the  car 
or  track,  but  because  he  supposed  the  box  cars  were  to  be  placed 
on  the  side  track,  and  not  run  back  on  the  main  track.  There  is, 
indeed,  nothing  to  show  that  either  he  or  the  engineer  saw  or 
knew  that  the  boy  was  on  or  about  the  flat  cars.  Not  a  witness 
saw  the  boy  on  the  car  at  the  time  of  the  accident,  though  some 
of  them  were  in  a  more  favorable  position  to  see  him  than  the 
brakeman.  There  is  no  evidence  upon  which  to  base  a  liability 
on  the  ground  that  the  defendant's  servants  saw  or  knew  of  the 
danger  to  which  the  boy  was  exposed,  and  for  this  reason  the 
plaintiffs'  Second  instruction  should  not  have  been  given.  In- 
deed, the  third  instruction  given  at  the  request  of  the  defendant 
told  the  jury  that  there  was  no  evidence  that  defendant's  servants 
saw  or  knew  that  he  was  on  the  car  or  track. 

But  it  is  necessary  to  examine  the  other  branch  of  the  plaintiffs' 
second  instruction.     The  general  rule  of  the  authorities 
»i        to"'"     ^^^^""^  cited  implies  that  the  engineer  is  not  bound  to 
^"^*™  foresee   the  wrongful    presence   of    persons    upon  the 

track  or  cars.  The  rule,  however,  a.s  before  stated,  will, 
in  some  cases,  require  a  modification.  It  was  said 
in  case  of  Harlan  7'.  St.  Louis  etc.  R.  Co.,  65  Mo. 
22,  that   the  company  would  be  liable,   though  the 
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person  injured  or  killed  was  wrongfully  on  the  track,  if  the  de- 
fendant failed  to  discover  the  danger  through  the  recklessness  or 
carelessness  of  its  employes,  when  the  exercise  of  ordinary  care 
would  have  discovered  the  danger,  and  averted  the  calamity. 
This  qualification  of  the  general  rule  was,  in  substance,  asserted 
in  Scoville  v.  Hannibal  &  St.  J.  R.  Co.,  81  Mo.  434;  Frick  v.  St. 
Louis,  K.  C.  etc.  R.  Co.,  75  Mo.  595;  8  Am.  &  Eng.  R.  R.  Cas. 
280;  Kelley  v.  Hannibal  &  St.  J.  R.  Co.,  Id.  138.  The  reason  for 
the  application  of  this  qualification  of  the  general  rule  in  the 
Kelleyca.se  is  found  in  these  observations,  made  in  that  case: 
"  From  all  the  evidence,  it  is  by  no  means  a  forced  deduction  that, 
if  the  engineer  and  fireman  had  been  at  their  proper  places  on  the 
locomotive,  and  running  with  that  care  and  watchfulness  which  is 
demanded  of  them  in  running  through  the  streets  of  a  populous 
city,  they  would  have  observed  this  man  on  the  track."  So,  in 
the  Frick  case,  the  train  was  going  through  the  suburbs  of  a  city, 
across  and  between  streets,  and  where  there  were  dwelling  houses 
on  either  side  of  the  track.  So  if  warning  should  be  given  to  an 
engineer,  and  seen  or  heard  by  him,  which  a  reasonably  prudent 
person  would  understand  to  indicate  danger  ahead,  then  the  com- 
pany would  be  liable  for  his  failure  to  take  all  reasonable  precau- 
tions to  avoid  the  danger;  and  this  would  be  true  whether  in  a 
city  or  town,  or  in  a  country  district.  Donahoe  v.  Wabash,  St. 
Louis  etc.  R.  Co.,  83  Mo.  543.  After  stating  the  general  rule  that 
an  engineer  is  not  bound  to  foresee  persons  wrongfully  on  the 
track,  it  has  been  said  :  "  But  it  has  been  held  that,  if  common 
experience  has  shown  that  persons  or  cattle  are  constantly  upon 
the  track,  a  recovery  may  be  had  for  injuries  suffered  by  them 
through  the  neglect  of  the  engineer  to  look  after  them,  even  if  he 
did  not  see  them."  Shear.  &  R.  Neg.  §  493.  Thus  it  will  be  seen 
that  cases  may  and  do  so  arise  where,  though  the  company  is  enti- 
tled to  a  dear  track,  it  cannot  be  fairly  presumed  that  the  track 
wi!l  be  clear.  A  duty  then  arises  to  look  out,  and  the  liability  is 
not  limited  to  want  of  care  after  discovery  of  the  danger.  In- 
stances of  such  cases  have  been  given,  and  perhaps  the  rule  can- 
not be  generalized  in  better  terms  than  that  quoted  from  Shear. 
&  R,  It  will  be  for  the  court,  in  the  first  instance,  to  say  whether 
the  evidence  offered  tends  to  present  such  a  case.  But  where  the 
company  has  a  right  to  have,  and  has  a  right  to  anticipate,  a  clear 
track,  there  can  be  no  reason  or  justice  in  predicating  a  liability 
of  the  defendant  to  one  wrongfully  on  the  track,  on  the  ground 
that  he  might  have  been  seen  by  the  exercise  of  ordinary  care. 
In  such  cases  there  is  no  duty  on  the  part  of  the  company  to  watch 
for  him ;  and  how  can  there  be  a  liability  for  a  failure  to  watch  ? 
The  liability  arises  only  from  a  breach  of  duty.  The  duty  in  such 
cases  is  only  not  to  wantonly  or  with  reckless  carelessness  injure 
any  one,  and  that  does  not  require  the  company  to  be  on  the 
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watch  for  trespassers.  Rine  v.  Chicago  &  Alton  R.  Co.,  88  Mo, 
392;  25  Am.  &  Eng.  R.  R.  Cas.  545  ;  Hallihan  v.  Hannibal  &  St. 
J.  R.  Co.,  71  Mo.  113;  2  Am.  &  Eng.  R.  R.Cas.  117.  It  seems  to 
be  sometimes  supposed  that,  if  the  case  can  go  to  the  jury  on  the 
ground  of  want  of  care  after  the  danger  is  discovered,  that  the 
same  evidence  will  call  for  a  submission  of  the  case  on  the  other 
ground,  namely,  "or  might  have  been  discovered  by  the  exercise 
of  ordinary  care ;"  but  enough  has  been  said  to  show  that  the 
supposition  is  rtot  well  founded.  Now,  in  this  case,  the  boy  was 
on  the  track  or  car  in  the  defendant's  switchyards,  not  at  or  near 
a  place  where  he  had  a  right  to  be.  These  tracks  were  much  used 
for  the  purpose  of  switching  cars  or  making  up  trains,  being  at 
the  end  of  the  road  divisions.  The  train  had  just  gone  to  the 
north  end  of  the  switch;  and,  there  being  no  evidence  that  the 
persons  in  charge  of  the  train  saw  or  knew  that  the  boy  was  on 
the  cars  or  track,  they  were  not  bound  to  foresee  or  anticipate  his 
presence.  It  follows  that  the  instruction  is  wrong  as  to  the  second 
branch  or  ground  of  'liability. 

The  instruction  just  considered  assumes  that  the  boy  was  guilty 

of  negligence ;  and  the  question  remains  whether  the 
Wmton  case  should  go  to  the  jury  on  other  and  different  in- 

litjiii7  structions.     If  the  boy  used  that  care  which  may  be 

to  boy-  reasonably  expected  from  boys  of  his  age  and  capacity, 

lTid«iioB.        then  he  was  not  guilty  of  contributory  negligence ;  and 

whether  he  did  or  not  use  that  care  is  a  question  for 
the  jury.  So,  if  the  defendant's  servants  saw  him  on  the  car  or 
track,  they  could  not  presume  that  he  would  get  out  of  the  way 
or  out  of  danger,  as  they  might,  under  some  circumstances,  had 
he  been  a  person  of  mature  years  and  discretion.  But  assume 
that  he  was  not  guilty  of  negligence  contributing  directly  to  his 
death:  the  question  is  whether  there  is  evidence  of  neghgence  on 
the  part  of  the  defendant's  servants.  As  we  have  seen,  they  were 
not  bound  to  be  on  the  watch  for  him,  and  there  is  no  evidence 
tending  to  show  that  they  knew  he  was  on  or  about  the  car.  As 
said  in  the  case  of  Morrissey  v.  Eastern  R.  Co.,  126  Mass.  377, 
where  the  action  was  brought  by  a  child  four  years  old,  and  who 
was  on  the  track,  but  not  seen  by  the  engineer:  "The  plaintiff  at 
the  time  of  the  accident  was  a  mere  intruder  and  trespasser 
upon  the  railroad  tracks.  No  inducement  or  implied  invitation 
to  enter  upon  the  tracks  had  been  held  out.  He  was  neither 
a  passenger,  nor  on  his  way  to  become  one,  but  was  there 
merely  for  hi^  own  amusement,  and  was  using  the  track  as  a  play- 
ground. The  defendant  corporation  owed  him  no  duty,  except 
the  negative  one,  not  maliciously,  or  with  gross,  reckless  careless- 
ness to  run  over  him."  It  is  true  that  the  evidence  shows,  or 
tends  to  show,  that  the  box  cars  were  set  back  against  the  flat 
cars  with  more  than  usual  force ;  but  it  is  an  undisputed  fact  that 
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the  engineer  was  endeavoring  to  avoid,  or  not  delay,  the  incom- 
ing passenger  train,  as  it  was  his  duty  to  do.  There  is  no  evi- 
dence of  a  wanton  injury,  and  we  can  but  conclude  that  there  is 
no  evidence  of  gross  and  reckless  carelessness,  lest  it  be  that  of 
witness  Burnei",  which  is  as  follows:  "My  livery  stable  is  across 
the  street  from  freight  dqpot,  and  above  the  depot.  I  heard  the 
jam  together.  I  went  over  at  once.  Dr.  Crider  was  not  there. 
He  was  sent  for  two  or  three  times  before  I  saw  him  come.  It 
was  five  or  ten  minutes  after  the  boy  was  hurt.  He  came  from 
town.  The  train  that  came  backing  and  jammed  the  cars  was 
ringing  the  bell  very  loud.  It  came  very  fast,  and  was  running 
twenty-five  to  thirty  miles  an  hour." 

Cross-examined  :  "  Question.  Could  you  not  drop  off  a  mile  or 
so  from  that  rate?  Answer.  No;  if  I  should  change,  I  should 
put  it  faster  than  what  I  have  stated.  Q.  If  a  train  was  running  at 
thirty  miles  an  hour,  would  a  person  get  jammed  or  hurt  in  jump- 
ing off?  A.  It  would  depend  upon  what  he  lit  on.  I  am  not  a 
railroad  man.  The  train  made  noise  as  it  came  running  back.  I 
think  I  could  have  heard  it  two  miles.  Have  heard  trains  sixteen 
miles."  This  witness  appears  to  have  been  at  his  stable  at  the 
time  of  the  accident,  and  the  only  inference  from  his  evidence  is 
that  he  did  not  see  the  cars  when  they  came  together.  He  heard 
the  jam,  and  from  that  alone  makes  his  estimate  of  the  rate  of 
speed — an  estimate  at  war  with  all  the  other  evidence  in  the  case. 
While  the  rate  of  speed  of  an  engine  or  car  may  be  shown  by  the 
opinion  of  witnesses  who  saw  the  engine  or  car  in  motion,  still 
such  evidence  seems  to  be  admitted  on  the  ground  that  the  esti- 
mate involves  the  consideration  of  many  circumstances  which 
cannot  be  accurately  or  fully  detailed.  Hence  the  conclusion 
drawn  by  the  witness  from  the  circumstances  is  admitted.  It  is 
but  the  opinion  of  the  witness.  Such  an  opinion,  formed  by  a 
nonexpert  solely  from  hearing  the  jam  of  the  cars,  is  of  no  value, 
and,  we  conclude,  entitled  to  no  consideration.  The  witness,  if  not 
an  expert,  ought  to  have  before  his  mind  and  eye  something  more 
than  the  noise  made  by  the  jam  of  the  cars  to  entitle  his  opinion 
of  the  rate  of  the  speed  of  the  cars  to  any  consideration. 

The  judgment  is  reversed, 

Rav,  J.,  absent.  NORTON  and  Sherwood,  J.  J.,  concur  in  the 
result.     Brace,  J.,  concurs. 

iDjnrlH  to  Infmt.— ir  Hie  engineer  tells  a  child  seven  years  of  age  who  was 
riding  on  the  engine  contrary  to  the  rules  of  the  company,  to  get  off  the  engine 
■whilst  it  is  in  motion  and  he  is  injured  in  doing  so,  the  company  is  liable  for  his 
injuries  whether  he  was  on  the  engine  bj  the  engineer's  invitation  or  not.  An 
instruction  that  the  plaintiff,  h  child  of  seven  years  of  age,  and  the  engineer  in 
charge  of  the  locomotive  were  fellow -servants,  has  no  application  in  an  action 
to  recover  damages  for  injuries  to  (he  plaintilT  caused  by  his  attempting  to  leave 
the  engine  whilst  il  was  in  motion  in  obedience  tu  the  direction  of  the  engineer. 
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even  though  the  plaintiff  went  upon  the  engine  to  ring  the  bell  hy  request  of  the 
engineer  and  under  the  engineer's  promise  to  pay  him  therefor.  Chicago,  Mil- 
waukee &  St.  Paul  R.  Co,  V.  West  (111.),  17  N.  E.  Rep,  7S8, 

Plaintiff  with  a  number  of  other  boys  got  upon  a  car  Btanding  on  a.  track  laid 
on  the  levee  of  the  MissisBippi  River  for  the  purpose  of  viewing  a  boat  r; 
The  railroad  emploves  backed  an  engine  down,  coupled  it  to  the  car  1 
started  up  with  it.  '  The  boys  in  the  car  where  frightened  by  the  starting  t 
began  pushing  one  another  around  in  the  car.  and  just  as  it  rounded  a  cui 
plaintiff  WHS  pushed  off  and  fell  under  the  wheels.  Held,  that,  the  employes 
were  not  bound  to  anticipate  plaintiff's  presence  in  the  car  and  that  a  demurrer 
to  the  evidence  ought  to  have  l>een  sustained.  Curley  v.  Missouri  Pac.  R.  Co. 
(Mo.),  10  S.  W.  Rep.  S93- 

OotLtrflmtDry  MesUseuos  of  Cblldran.— See  Erwin  v.  St.-Louis,  I.  M.  &  S.  R. 
Co.,  35  Am.  &  Eng.  R.  R,  Cas.  390,  note  394;  4  Am,  &  Eng.  Encyc.  of  L.  42. 


Winona  and  St.  Peter  R.  Co. 

{Minnesola  Sufreme  Court,  Avgusl  30,  1888.) 

TrsBpuBar  on  Track — Contributory  KegUeence — Cbild. — A  child  of  such  tender 
years  as  to  be  incapable  of  exercising  any  judgment  or  discretion  cannot  be  chatted 
with  contributory  negligence.  But  where  a  child  has  attained  Buch  an  age  as  to 
be  capable  of  exercising  his  judgment  and  discretion,  he  is  responsible  for  the 
exercise  of  such  a  degree  of  care  and  vigilance  as  might  reasonably  he  expected 
of  one  of  his  age  and  mental  capacity. 

Sun« — Tom  Table. — A  boy  of  the  age  of  nearly  io>^  years,  and  of  average 
intelligence,  who  had  been  frequently  in  the  vicinity  of  a  railway  turn  table,  and 
had  a  general  knowledge  of  its  structure  and  operation,  and  had  been  repeatedly 
warned  by  his  father  that  it  was  dangerous  to  play  upon  it,  and  told  not  to  do  so, 
and  knew  that  the  railway  company  prohibited  children  from  playing  on  the 
table,  and  also  knew  that,  he  liad  no  right  to  play  upon  it,  and  that  it  y-a» 
dangerous  to  do  so,  engaged  with  other  boys  in  swinging  upon  it  while  in  mo- 
tion, and  was  injured  by  his  foot  being  caught  between  the  arm  of  the  table 
and  the  stationary  abutments.  Held,  that  the  conduct  of  the  bay  amounted  to 
contributory  negligence,  although  he  might  not  have  been  of  sufficient  age  and 
discretion  to  understand  and  comprehend  the  full  extent  of  the  danger  to  which 
his  conduct  exposed  him. 

Appeal  from  District  Court,  Nicollet  County. 
Wilson  &  Bowers  for  Winona  &  St.  Peter  Railroad  Company, 
appellant. 

Lttsk  &  Bunn  for  Frank  Twist,  respondent. 


Mitchell,  J. — This  action  was  brought  to  recover  damages 

for  personal  injuries  sustained  by  plaintiff's  son  while 

Fasu.  playing  on  one  of  defendant's  turn  tables.     The  table 

was  situated  upon  defendant's  own  premises,  in  the 

suburbs  of   St.  Peter,  some  five  or  six  hundred  feet  from  the 

depot.     The  premises  were  unenclosed,  but  the  table  was  not  so 
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near  any  highway  or  street  as  to  interfere  with  the  safety  or  con- 
venience of  public  travel.  It  was  what  is  called  a  "skeleton" 
turn  table,  of  the  kind  in  general  use  by  railways  except  in  round- 
houses. In  accordance  with  the  general  usage,  it  was  not  locked, 
but  was  supplied  with  latches  of  the  usual  kind  to  keep  it  in  place 
when  in  use.  Thes?  latches  weighed  four  or  five  pounds  each, 
but  could  be  lifted  out  of  their  sockets,  and  the  table  set  in  mo- 
tion, by  comparatively  small  children.  Boys  had  been  frequently 
in  the  habit  of  setting  the  table  in  motion,  and  playing  on  it, 
and  during  the  fifteen  or  twenty  years  it  had  been  there,  three 
boys  had  been  injured  by  it,  all  of  which  facts  were  known  to  the 
defendant.  The  agents  of  the  railway  company  had  frequently 
forbidden  children  from  playing  on  the  table,  and  were  in  the 
habit  of  driving  them  away  when  they  saw  them  doing  so.  It 
does  not  appear  but  that  some  way  might  be  devised  of  keeping 
such  turn  tables  locked  when  not  in  use,  but  the  evidence  does 
show  that  no  such  contrivance  has  yet  been  devised,  and  that* the 
general  custom  is  to  leave  them  unlocked  and  merely  held  in  place 
by  latches,  as  this  one  was.  Plaintiff's  son,  a  boy  of  the  age  of 
ten  years  and  four  months,  went,  in'company  with  several  other 
boys,  into  the  vicinity  of  the  table,  and,  after  the  others  had  set 
the  table  in.  motion,  he  also  joined  in  swinging  on  it,  and  sustained 
the  injuries  complained  of,  in  the  usual  way,  by  his  foot  being 
caught  between  the  arm  of  the  table  and  the  stationary  abut- 
ments. The  negligence  charged  against  the  defendant  is  in  not 
locking  the  table,  so  that  it  could  not  be  set  in  motion  by  chil- 
dren. 

The  rule  invoked  by  plaintiff  is  that  laid  down  by  this  court  in 
Keffe  V.  Milwaukee   &  St.  Paul  R.  Co.,  21  Minn.  207, 
and  by  the  supreme  court  of  the  United  States  in  what     Datruid 
may  be  termed  the  pioneer  "turn  table  case"  (Sioux     n^lfgnioe 
City  &  Pac.  R.  Co.  v.  Stout,  17  Wall.  657),  in  which  it    ofrailro«di 
is  held  that  the  owner  of  dangerous  machinery,  who    innrsof 
leaves  it  in  an  open  place,  though  on  his  own  land,     turn 
where  he  has  reason  to  believe  that  young  children     tablM. 
will  be  attracted  to  play  with  it,  and  be  injured,  is 
bound  to  use  reasonable  care  to  protect  such  children  from  the 
danger  to  which  they  are  thus  exposed.     The  line  of  argument 
adopted  in  the  "  Kefle  Case,"  in  support  of  this  rule,  is  that  such 
machinery,  being  attractive  to  young  children,  presents  to  them  a 
strong  temptation  to  play  with  it,  and   thus  allures  them  into  a 
danger  whose  nature  and  extent  they,  being  without  judgment 
and  discretion,  can  neither  apprehend  nor  appreciate,  and  against 
which  they  cannot  protect  themselves;  that  such  children  maybe 
said  to  be  induced  by  the  owner's  own  conduct  to  come  upon 
the  premises;  that  what  an  express  invitation  is  to  an  adult,  an 
attractive  plaything  is  to  a  child  of  tender  years ;  that  as  to  them 
37  A.  &,  E.  R,  R.  Cas.— 33 
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such  machinery  is  a  hidden  danger — a  trap.  Much  of  the  briefs 
of  counsel,  especially  of  that  of  defendant,  is  devoted  to  the  con- 
sideration of  the  doctrine  of  these  so-called  "turn  table"  cases, 
and  of  the  question  of  the  duty,  if  any,  which  the  owner  of  dan- 
gerous machinery  or  other  articles  situate  on  his  own  premises 
owes  to  intermeddling  or  trespassing  children.  The  doctrine  of 
these  cases  has  been  questioned  by  some  courts,  and  repudiated 
by  others,  who  hold  that  a  land  owner  is  not  bound  to  take  active 
measures  to  insure  the  safety  of  intruders,  even  children;  nor  is 
he  liable  for  any  injury  resulting  from  the  lawful  use  of  his  premi- 
ses to  one  entering  without  right ;  that  to  intruders  or  trespassers 
the  land  owner  owes  no  duty ;  and  where  there  is  no  duty  to  per- 
form there  can  be  no  negligence.  Frost  v.  Eastern  R.  Co.,  9  Atl. 
Rep.  790.  Applied  to  one  of  sufficient  mental  capacity  to  be  a 
conscious  trespasser,  this  is  undoubtedly  a  sound  rule;  but  if  ap- 
plied to  children  of  tender  years,  strictly  non  sui  juris,  it  would 
seem  harsh  and  inhuman.  Properly  qualified  and  limited  in  its 
application,  the  doctrine  of  the  Keffe  case  is,  in  our  judgment,  in 
accordance  with  both  reason  and  the  dictates  of  humanity.  But 
some  of  the  cases  have  undoubtedly  gone  too  far.  By  adopting 
an  extreme  or  extraordinary  standard  of  duty  on  the  part  of  the 
land  owner  on  the  one  side,  and  on  the  other  side  by  attributing 
the  conduct  of  all  children  to  their  childish  instincts  so  as  to  ex- 
empt them  from  the  charge  of  contributory  negligence,  regardless 
of  age  or  mental  capacity,  it  is  obvious  that  the  rule  of  the  Keffe 
and  similar  cases  is  capable  of  indefinite  and  unbounded  applica- 
bility. To  the  irrepressible  spirit  of  curiosity  and  intermeddling 
of  the  average  boy  there  is  no  limit  to  the  objects  which  can  be 
made  attractive  playthings.  In  the  exercise  of  his  youthful  inge- 
nuity, he  can  make  a  plaything  out  of  almost  anything,  and  then 
so  use  it  as  to  expose  himself  to  danger.  If  all  this  is  to  be 
chained  to  natural  childish  instincts,  and  the  owners  of  property 
are  to  be  required  to  anticipate  and  guard  against  it,  the  result 
would  be  that  it  would  be  unsafe  for  a  man  to  own  property,  and 
the  duty  of  the  protection  of  children  would  be  charged  upon 
every  member  of  the  community  except  the  parents  of  the 
children  themselves.  This  court  itself,  if  it  has  not  modified 
the  Keffe  case,  has  at  least  indicated  that  the  doctrine  which  it 

announces  is  not  to  be  given  any  such  extreme  and 
Gontrlb-  unlimited  application.    Kolsti  v.  Minneapolis  &  St.  L. 

ntorji  R.  Co.,  32  Minn.  133;  19  Am.  &  Eng.  R.  R.  Cas.  140; 

MgUgmM*  Emerson  v.  Peteler,  35  Minn.  481.  It  is  unnecessary, 
of  boj.  however,  to  determine  whether,  upon  the  facts  in  the 

present  case,  the  finding  of  negligence  on  part  of  the 
defendant  can  be  sustained,  inasmuch  as  it  is  clearly  established 
by  both  the  evidence  and  the  special  findings  of  fact  that  the 
boy   himself   was    guilty    of  contributory   negligence.     The  law 
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very  properly  holds  chat  a  child  of  such  tender  years  as  to  be  in- 
capable of  exercising  judgment  and  discretion  cannot  be  charged 
with  contributory  negligence ;  but  this  principal  cannot  be  applied 
as  a  rule  of  law  to  all  children  without  regard  to  their  age  or 
mental  capacity.  Children  may  be  liable  fortheir  torts  or  punished 
for  their  crimes  and  they  may  be  guilty  of  negligence  as  well  as 
adults.  The  law  very  humanely  does  not  require  the  same  degree 
of  care  on  the  part  of' a  child  as  of  a  person  of  mature  years, 
but  he  is  responsible  for  the  exercise  of  such  care  and  vigilance  as 
may  reasonably  be  expected  of  one  of  his  age  and  capacity; 
and  the  want  of  that  degree  of  care  is  negligence.  The  fact  that 
he  may  not  have  the  mature  judgment  of  an  adult  will  not  excuse 
<i  child  from  exercising  the  degree  of  judgment  and  discretion 
which  he  possesses,  or  for  disregarding  the  warnings  and  orders  of 
his  seniors,  and  heedlessly  rushing  into  known  danger.  In  the 
Stout  case,  the  defendant  made  an  expres-S  disclaimer  of  any  con- 
tributory negligence  on  the  part  of  the  plaintiff.  In  the  Keefe 
case,  which  was  disposed  of  on  the  pleadings,  this  court' said  ; 
"  It  was  not  urged  upon  the  argument  that  plaintiff  was  guilty  of 
contributory  negligence,  and  we  have  assumed  that  he  exercised 
as  he  was  bound  to  do,5uch  reasonable  careas  a  child  of  his  age  and 
understanding  was  capable  of  using."  And  as  was  remarked  in 
the  Keefe  case,  in  the  cases  cited  in  support  of  these  "turn  table" 
cases,  the  principal  question  discussed  is  not  whether  the  defend, 
ant  owed  the  plaintiff  the  duty  of  care,  but  whether  the  defend- 
ant was  absolved  from  liability  for  breach  of  duty  by  reason  of 
the  fact  that  the  plaintiff  was  a  trespasser,  who  by  his  own  act 
contributed  to  the  injury;  and  the  distinction  is  not  sharply 
drawn  between  the  effect  of  plaintiff's  trespass  as  a  bar  to  his 
right  to  require  care,  and  the  plaintiff's  contributory  negligence  as 
a  bar  to  his  right  to  recover  for  the  defendant's  failure  to  exercise 
such  care  as  it  was  his  duty  to  use.  But  the  authorities  are  all 
one  way,  and  to  the  effect  that  even  a  child  is  bound  to  use  such 
reasonable  care  as  one  of  his  age  and  mental  capacity  is  capable  of 
using;  and  his  failure  to  do  so  is  negligence.  VVendall  v.  New 
York  Cent,  etc,  R.  Co.,  91  N.  Y.  420;  14  Am.  &  Eng.  R.  R.  Cas. 
663;  Messenger!'.  Dennie,  141  Mass.  335;  Chicago,  R,  I.  &  P.  R. 
Co.  V.  Eininger,  1 14  111.  79;  Brown  7:  European  &  N.  A.  R.  Co., 
58  Me.  384:  Achtenhagen  v.  City  of  Watertown,  18  Wis.  331; 
Masser  v.  Chicago,  R.  I.  &  P.  R.  Co.,  68  Iowa  6o3;  Murray  i'. 
Richmond  &  D.  R.  Co.,  93  N.  C.  92;  Ludwlg  v.  Pillsbury,  35 
Minn.  256;  Washington  &  G.  R.  Co.  v.  Gladmon,  15  Wall.  401; 
Gillespie  v.  McGowan,  100  Pa.  St.  144. 

The  evidence  in  the  present  case  shows  without  conflict  sub- 
stantially the  following  facts:  The  boy  was  nearly  lOj^  years 
old,  and  of  at  least  average  intelligence.  He  had  been  at  school 
since  he  was  6  or  7  years  old.     His  father  was   a  railroad  man,  in 
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the  employment  of  the  defendant  around  fhe  yard  and  depot, 
and  the  boy  had  been  frequently  around  the  railroad  grounds 
and  the  turn  table  with  his  father.  He  was  evidently  familiar,  at 
least  in  a  general  way,  with  the  working  of  the  turn  table,  and 
the  use  of  the  latches.  His  father  had  repeatedly  warned  him 
against  going  on  the  turn  table,  and  told  him  of  the  danger,  and 
that  he  must  not  go  on  it.  He  evidently  had  quite  a  lively  sense 
of  the  danger  of  playing  on  the  table,  and  of  the  manner  in  which 
accidents  were  liable  to  occur  to  those  swinging  on  it,  Tiie  boy 
himself  admits  that  he  knew  there  was  great  danger  of  getting 

hurt  on  it.  He  knew  that  playing  on  it  was  forbidden 
rvTtlui  by  the  railroad  company,  and  that  if  its  agents  saw 

fuu.  children  doing  so  they  would  drive  them  off.     It  is 

suggested  that  his  motive  of  going  to  the  table  was  to 
try  to  induce  the  other  boys  to  get  off  lest  they  might  get  hurt. 
But  if  he  had  such  a  realizing  sense  of  thcirdanger,  somuchthe 
more  inexcusable  was  it  for  him  to  go  and  do  precisely  what  he 
knew 'was  exposing  them  to  danger.  Upon  this  state  of  the 
evidence  the  jury,  in  addition  to  their  general  verdict,  found  the 

following  facts  in  answer  to  the  following  questions 
%mU1  submitted  to  them:  "First.    Did   Verne   Twist,  when 

finding!,         he  went  to  play  on  this  turn  table,  on  the  day  when 

he  was  hurt,  know  that  it  was  dangerous?  Ansiver. 
Yes.  Second.  Did  Verne  Twist,  when  he  went  to  play  on  this 
turn  table  on  the  day  when  he  was  hurt,  know  that  he  had  no 
right  to  go  there,  and  that  it  was  dangerous  to  play  on  the  turn 
table  ?  A.  Yes,  Third.  Was  Verne  Twist,  when  he  went  to 
play  on  this  turn  table,  on  the  day  when  he  was  hurt,  of  sufficient 
age  and  discretion  to  understand  and  comprehend  the  danger  he 

subjected  himself  to  ?  A,  No."  These  special  find- 
Bim*—  ings  must,  if  possible,  be  so    construed   as  to  be  con- 

IMMkduit  sistent  with  each  other,  and  also  supportable  by  the 
not  Umble.      evidence.     If  the  third  finding  means  that  the  boy  was 

of  such  tender  years  as  to  be  incapable  of  exercising 
any  judgment  and  discretion,  or  of  understanding  that  his  acts 
exposed  him  to  danger,  it  would  be  inconsistent  with  the  other 
findings,  and  wholly  unsupported  by  the  evidence.  In  the  light 
of  the  testimony,  and  taken  in  connection  with  the  previous  find- 
ings, all  that  it  can  mean  is  that  while  the  boy  knew  that  he  had 
no  right  to  play  on  the  turn  table  and  that  it  was  dangerous  to 
do  so,  yet  he  did  not  fully  understand  or  appreciate  the  extent  of 
the  danger  in  all  its  possibilities.  But  this  may  be  said  of  almost 
every  case  of  contributory  negligence,  even  on  part  of  adults. 
No  one  voluntarily  and  unnecessarily  enters  a  danger  which  he 
knows  to  exist  without  expecting  to  escape  it.  In  all  cases  of 
conscious  self  exposure  there  is  a  failure  to  realize  the  extent  or 
degree  of  the  risk.     But  the  act  is  none  the  less  contributory 
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negligence,  if  the  party  fails  to  exercise  ordinary  care.  In  the 
present  case,  while  the  boy  did  not  realize  the  extent  of  the  danger 
as  fully  as  would  an  adult,  yet  he  knew  that  he  had  no  right  to 
go  upon  the  turn  table ;  that  his  father  had  warned  him  that  it 
was  dangerous,  and  he  himself  knew  that  it  was  dangerous.  Yet 
he  goes,  a  conscious  trespasser,  and  does  the  forbidden  and 
dangerous  act.  While  we  are  not  disposed  to  adopt  a  severe  rule 
by  which  to  judge  the  conduct  of  childhood,  yet  such  conduct  on 
part  of  an  intelligent  boy  of  nearly  loj^  years  amounts  to  con- 
tributory negligence,  and  cannot  be  excused  on  the  plea  of  child- 
ish instincts.  We  are  of  opinion  that  upon  the  special  findings 
the  defendant  was  entitled  to  judgment. 

The  cause  is  remanded  with  directions  to  the  district  court  to 
enter  judgment  for  defendant. 

Injnxiei  to  Ohlldren — Tnm  TkblM. — In  an  action  to  recover  damages  for  In- 
juries sustained  by  a  boy  of  tender  years  upon  a  turn  table,  while  evidence  as  to 
the  intelligence  of  the  boy  and  his  capacity  to  Icnow  and  understand  the  danger 
is  admissible,  yet  testimony  as  to  his  prudence  or  recklessness  in  encountering  it 
is  incompetent  and  it  is  not  error  to  exclude  the  testimony  of  a  witness  as  to  the 
boy's  judgment  and  discretion.  In  such  an  action,  evidence  as  to  former  acci- 
dents upon  the  turn  table  is  not  admissible  unless  knowledge  thereof  is  first 
brought  home  to  the  defendants.  Where  the  plaintiff  has  offered  testimony  that 
one  railroad  company  had  in  fact  locked  its  turn  tables,  the  testimony  of  wit- 
nesses on  behalf  of  the  defendant  as  to  the  custom  of  well  regulated  railroads  in 
reference  to  locking  and  guarding  Iheir  turn  tables  is  admiasible  as  bearing  on 
the  question  of  negligence.  Bridgcr  v.  Ashevitle  &  S.  R.  Co.  {S.  Car.),  3  S.  E. 
Rep.  36o. 

In  an  action  to  recover  damages  for  injuries  sustained  by  a  child  whilst  play- 
■  ing  on  a  turn  table,  the  test  of  the  child's  capacity  for  contributory  negligence  is 
his  age.  his  intelligence,  his  ability  to  know  his  surroundings  and  the  danger  of 
what  he  was  doing  with  the  turn  table,  and  if  the  injured  boy  does  not  seem  on 
the  one  hand  to  have  been  so  young  as  to  require  the  judge  to  say  that  he  could 
not  contribute  to  his  injury,  nor  on  the  other  hand  of  that  age  where  the  pre- 
sumption would  necessarily  arise  in  the  absence  of  testimony  to  the  contrary,  the 
question  is  properly  left  to  the  jury.  Bridger  v.  Asbeviile  k  S,  R.  Co.  (S.  Car.), 
3  S.  E.  Rep,  S60. 

Such  an  action  Is  governed  by  the  law  of  the  place  wiiere  the  injury  was  in- 
flicted and  where  the  parties  resided.  Accordingly,  where  the  plaintiff  sued  in 
South  Carolina  for  an  injury  sustained  in  North  Carolina,  it  is  not  error  for  the 
court  to  charge  "  that  children  of  tender  ^ears  could  only  t>e  held  responsible  for 
contributory  negligence  according  to  tlieir  age,  capacity  and  development,  unless 
the  jury  come  to  ttie  conclusion  that  the  low  of  North  Carolina  fixed  an  age  at 
which  they  were  to  be  held  as  responsible  as  adulU."  Bridger  v.  Asheviile  &  S, 
R.  Co.  (S.  Car.).  3  S.  E.  Rep.  Sfw. 

Bkine — CrMiing  Trkok — Contrlbntory  NegllKaaoa. — Plaintiff,  a  boy  ten  years 
old,  active,  bright  and  intelligent  for  his  age,  attempted  to  cross  a  railroad  track 
at  a  public  crossing  as  soon  as  a  train  had  passed.  When  he  reached  the  further 
tracli  he  was  struck  by  a  train  coming  in  the  opposite  direction  which  was  travel- 
ling at  a  rale  of  speed  prohibited  by  law  and  without  ringing  the  bell  or  giving 
any  warning.  Held,  that  the  contributory  negligence  of  the  plaintilf  was  prop- 
erly submitted  to  the  jury,  the  caution  required  of  the  boy  being  according  to 
his  age  and  capacity,  and  determinable  from  the  facts  and  circumstances  devel- 
oped on  the  trial.  'WcGuire  v.  Chicago,  Milwaukee  &  St.  Paul  R.  Co.,  37  Fed. 
Rep.  S4- 

See  also  4  Am.  &  Eng.  Encyc.  of  L.  53.  note  25  Am.  &  Eng.  R.  R.  Gas.  543-, 
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Union  Pac.  R.  Co.  v.  Dunden,  34  lb.  88;  Koleti  u.  Minneapolis  &  Si.  L.  R.  Co., 
19  lb.  141;  Nagel  v.  Mlesouri  Pac.  R.  Co.,  iq  lb.  702;  Evaneich  v.  Gulf,  C.  &  &. 
F,  R.  Co,  6  lb.  i8a. 


Gulf,  Colorado  and  Santa  Fe  R.  Co. 


(70  Tex.  ae.) 

ttXtmuH  iBjnrlM— Bwlte&M— ProBB— MaKllffBne*.— In  an  action  brought  in 
TexaB  to  recover  damages  for  Injuries  sustained  through  plsinlifTs  foot  being 
caught  in  the  unblocked  frog  of  a  ewitch  upon  a  public  street,  testlmonv  that 
railroads  In  the  northwestern  States  had  adopted  a  device  conEiating  of  a  block 
of  wood  fastened  between  the  rails  at  the  frogs  of  switches  and  had  used  the  eame 
for  four  or  five  ^eara,  and  that  without  some  similar  contrivance  the  switches 
were  not  safe  for  pedestrians,  Is  admissible  for  the  purpose  of  showing  negligence 
on  the  part  of  the  railroad  company. 

Same — Inttruotlaii. — In  such  an  action  it  is  not  error  for  the  court  to  refuEe  to 
charge  that  railroad  companies  are  not  required,  to  diecard  reasonably  Bale  ap- 
pliances in  order  to  introduce  new  inventions,  the  question  in  isi^ue  being  the- 
adoption   of  a  safeguard  against  a  known  danger  in  addition  to  the  appliances 

Suna — Publlo  Btnet — TrMpa*a«r — Inatmetioii. — Where  a  person  is  injured 
through  the  uneafe  condition  of  the  tracks  laid  upon  a  public  street,  it  is  not  error 
for  the  court  to  refuse  to  inetruct  the  jurv  that  railroad  companies  are  not  boimd 
t9  use  the  highest  degree  of  care  to  avoid  injuring  one  who  may  possibly  trespass 
upon  its  property,  the  plaintiff  in  such  action  being  in  no  sense  a  trespasser. 

Same— Klsbt  of  PnbUc — Inatmetlou. — In  an  action  to  recover  for  injuries  sus- 
tained through  plaiiitilT's  foot  catching  in  the  unguarded  frog  of  a  switch  In  a 
public  street  in  which  there  are  no  sidewalks,  it  is  not  error  for  the  court  to 
charge  "that  the  primary  purpose  and  design  of  a  public  street  in  a  city  is  for 
vehicles  and  persons  to  pass  over  and  travel  upon,  and  the  use  of  such  street  for 
railroad  tracks  and  trains  thereon,  when  permitted,  is  to  a  certain  extent  and  in  a 
limited  sense,  subservient  to  the  original  design  of  such  streets  for  travel  over 
and  upon  them,"  though  the  court  do  not  define  the  words  "to  a  certain  extent 
and  in  a  limited  sense." 

Suns — Daly  or  Company — Degree  of  flue. — In  such  an  action,  an  instruction 
that  "  a  railroad  company  using  a  public  street  in  the  city  for  its  track  and  train* 
thereon  must  use  all  the  care  and  precaution  that  it  reasonably  could  and  should 
to  prevent  accidents  to  any  persons  using  sue li  streets"  properly  instructs  the 
jury  as  to  the  degree  of  care  required  of  the  company. 

Sun* — Inatmctlan — Foraiiglit. — In  such  case,  an  Instruction  which  declares 
the  defendant  to  be  liable  if  the  jury  find  "  that  either  the  owner  of  the  track  or 
those  using  it,  in  the  exercise  of  care,  prudence  and  foresight  should  have  had  tlie 
track  protected  so  as  to  avoid  danger  therefrom  "  is  not  open  to  the  objection 
that  by  the  use  of  the  word  "  foresight "  the  court  Imposed  upon  the  defendant  a 
degree  of  care  greater  than  the  law  requires. 

Same — HesUseitoe  orEsfliiser. — It  is  not  error  for  the  court  to  charge  in  such 
action  that  the  jury  must  tind  for  the  defendant  if  the  track  was  safe  and  if  the- 
engineer  was  not  negligent  in  failing  to   ring  his  bell   or  blow  his  whistle,  or  in 
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Appeal  from  District  Court,  Harris  County. 

Action  by  Wm.  Walker,  Jr.,  by  his  next  friend,  against  the 
Gulf,  Colorado  &  Santa  Fe  R.  Co.  to  recover  damages  for  per- 
sonal injuries  sustained  through  being  run  over  by  one  of  defend- 
ant's trains  in  a  street  in  the  city  of  Houston.  A  verdict  for  the 
plaintiff  of  $2,000  having  been  rendered,  the  defendant  moved  for 
a  new  triai.  The  motion  having  been  overruled,  defendant  ap- 
pealed. The  sixth  assignment  of  error  referred  to  in  the  opinion 
is  in  the  following  terms : 

"  If  you  are  satisfied,  from  the  evidence,  that  the  injuries  to 
William  Walker  were  done  and  occasioned  by  defendant's  train, 
on  a  track  then  in  its  use,  and  that  such  injuries  were  proximately 
caused  from  negligence  of  the  engineer,  or  from  want  of  there  be- 
ing at  that  place  guards  to  the  frogs  of  such  track ;  if  you  find 
that  either  the  owner  of  the  track  or  trains  using  it,  in  the  exer- 
cise of  care,  prudence,  and  foresight,  should  have  had  the  track 
protected  so  as  to  avoid  danger  therefrom;  and  if  you  further 
find,  from  the  evidence,  that  William  Walker  was  not  himself 
negligent,  or  that,  if  negligent,  yet  his  injuries  would  not  have 
occurred  had  the  engineer  used  all  such  care  and  caution  as  he 
reasonably  should  in  blowing  the  whistle  and  ringing  the  bell, 
and  endeavoring  to  stop  the  train,  from  the  time  it  reasonably  ap- 
peared, or  should  have  appeared,  that  plaintiff  would  not  or  could 
not  get  off  the  track,  then,  and  in  case  you  so  find  the  facts,  your 
verdict  should  be  for  the  ptaintil?." 

yones  &■  Garnett  for  appellant. 

Brady  &  King  for  appellee. 

Gaines,  J. — Appellee,  while  walking  along  the  track,  in  the 
city  of  Houston,  of  a  railroad  upon  which  the  appel- 
lant ran  its  trains,  had  his  foot  caught  between  the  Fmii. 
rails  of  the  switch,  and  ran  over  by  trai/i  of  the  com- 
pany. The  accident  resulted  in  the  loss  of  his  foot.  He  was  but 
a  boy  at  the  time  of  the  injury,  and  brought  suit  by  his  father  as 
his  next  friend,  and  obtained  a  verdict  and  judgment  against  the 
appellant  for  $2,000.  The  depositions  of  three  witnesses  residing 
in  Davenport,  Iowa,  were  taken  on  behalf  of  plaintiff,  who  testi- 
fied that  a  certain  device  consisting  of  a  block  of  wood  fastened 
between  the  rails  at  the  frogs  of  the  switches  were  in  use  upon 
certain  railroads  in  the  northwest,  and  had  been  so  used  for  four 
or  five  years;  that  it  prevented  the  danger  to  persons  employed 
upon  or  walking  over  the  track  of  catching  a  foot  in  the  switch ; 
and  that  without  some  similar  contrivance  the  switches  were  not 
safe.     To  the  reading  of  this  testimony  the  defendant  objected, 
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but  the  objection  was  overruled  by  the  court.     The  objections 
were,  in  substance,  that  the  answers  of  the  witnesses  showed  only 

that  the  appliance  had  been  used  upon  a  few  rail- 
XrldMiM  roads  in  a  distinct  part  of  the  country,  and  was  not 
M  to  d»-  competent  to  prove  that  its  use  was  so  long  and  so  gen- 
Tl«Mfiir  erally  established  as  to  make  the  duty  of  the  defendant 

blooking  company  to  adopt  and  use  it  upon   its  road  in  Texas, 

frogs.  We  do  not  think  the  objection  well  taken.     It  is  true 

that  it  is  not  the  duty  of  a  railroad  company  to  dis- 
card reasonably  safe  machinery,  and  to  adopt  a  new  device  for 
the  safety  of  its  employes,  until  by  its  general  and  continued  use, 
or  otherwise,  its  superiority  has  been  established.  The  evidence 
in  this  case  shows  that  the  frog  of  the  switch  without  some  guard 
of  this  character  was  dangerous  to  brakemen,  and,  though  to  a 
lesser  degree,  also  to  pedestrians  passing  over  the  track.  The 
testimony  objected  to  tended  very  strongly  to  prove  not  only  that 
an  unblocked  switch  was  unsafe,  but  also  that  there  was  a  simple, 
cheap,  and  effectual  device  by  which  danger  of  accidents  from  this 
source  might  be  avoided.  It  also  appeared  from  other  evidence 
in  the  case  that  at  the  place  where  the  accident  occurred  there 
were  no  sidewalks,  and  that  the  street  was  practically  taken  up 
with  railroad  tracks.  The  public  had  the  right  to  use  the  street 
to  pass  over  it  either  on  foot  or  with  vehicles,  notwithstanding 
the  right  of  way  granted  to  the  railroad  company.  Baltimore 
etc.  R.  Co.  V.  Fitzpatrick,  35  Md.  32.  There  being  evidence  cal- 
culated to  prove  that  the  switches  were  dangerous  to  persons  who 
had  the  right  to  pass  along  or  over  the  streets,  the  testimony 
under  consideration  was  admissible  as  tending  to  show  that  there 
was  a  simple  appliance  which  would  have  remedied  the  defect. 
We  therefore  think  the  court  did  not  err  in  admitting  it. 

During  the  progress  of  the  trial  the  counsel  for  defendant  asked 

the  court  to  give  the  following  instruction:  "The  jury 
IntrodQo-  are  instructed  that  railroad  corporations  are  not  re- 
tlonotntw  quired  to  discard  their  machinery  and  appliances  for 
ftppiiuce-  operating  theij  trains,  in  order  to  introduce  new  inven- 
lastructlon,     lions  which  are  supposed  to  be  improvements  on  the 

old  appliances  in  use,  but  which  are  not  in  general  use; 
and  you  are  further  charged  that  railroad  companies  are  not,  any 
more  than  individuals,  bound  to  use  the  highest  degree  of  care 
to  avoid  injuring  one  who  may  possibly  trespass  upon  its  prop- 
erty, but,  as  to  such  persons,  are  only  required  to  use  ordinary 
care."  This  was  refused  by  the  court,  and  its  refusal  is  assigned 
as  error.  But  in  our  opinion  the  assignment  is  not  well  taken. 
We  think  that  both  the  propositions  contained  in  the  charge  were 
calculated  to  mislead  the  jury.  The  evidence  did  not  present  a 
question  of  the  propriety  o(  discarding  old  machinery  for  new,  but 
one  of  the  proprietyandpracticability  of  providing  against  a  known 
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danger  by  the  addition  of  a  simple  device  to  appliances  already  in 
use.  The  first  proposition  may  have  led  the  jury  to  conclude 
that,  in  the  opinion  of  the  court,  there  was  something  to  be  dis- 
carded, and  was  not  applicable  to  the  evidence,  and  therefore  im- 
proper. The  second  proposition  in  the  instruction  was  calculated 
to  induce  the  jury  to  consider  the  plaintiff  as  a  trespasser  upon 
the  track  of  the  company.  He  had  the  right  to  pass  along  the 
street,  especially  in  a  case  like  this  where  there  was  no  sidewalk, 
although  the  streets  were  occupied  by  the  railroad  track,  and 
although  it  was  his  duty  to  get  out  of  the  way  of  a  passing  train. 

He  was  not  in  any  sense  a  trespasser.     The  charge  being  cal- 
culated to  mislead  the  jury,  it  was  not  error  to  refuse  it. 

What  we  have  already  said  is  sufficient  to  dispose  of  the  fourth 
assignment  of  error.    It  complains  of  the  refusal  of  the 
court   to   give   a   special  charge  which    would   have     Plaintiff 
directly  instructed    the  jury  that,   if    plaintiff    went    not  a 
upon  the  track  of  the  railroad,  he  was  a  trespasser,  and     tmfaam. 
the  company  was  under  no  obligations  toconstruct  its 
track  with  reference  to  the  safety  of  such  trespassers.     Such  an  in- 
struction, as  applicable  to  the  case  made,  was  clearly  erroneous, 
and  was  properly  refused. 

Appellant's  fifth  assignment  is  that  the  court  erred  in  charging 
the    jury     as    follows :       "  That     the     primary    purpose    and 
design  of  a  public  street  in  a  city  is   for  vehicles   and  persons  to 
pass  over  and  travel  upon,  and  the  use  of  such  street  for  railroad 
tracks   and  trains  thereon,  when  permitted,  is,  to  a  certain  extent 
and  in  a  limited  sense,  subservient  to  the  original  de- 
sign of  such  streets   for  travel  over  and   upon  them.     B»iIio>d* 
In  this  case  it  is  admitted   that  defendant   company     In  itTMta- 
had  the  right  to  use  the  track,  and  that  the  Texas  &     Dniy  ot 
New  Orleans  Railway  Company  owned  the  track,  and     ComjMijr- 
has  the  right  to  use  the  street  at  the  place  where   the     In*trn»- 
accident    occurred,      A    railroad    company    using     a     tiom. 
public  street  in  a  city  for  its'track  and  trains  thereon 
should  use  all  the  care  and  precaution  that   it    reasonably  could 
and  should  to  prevent  accidents  to  any  and  all  persons  using  such 
streets,  and  the  nature  and  extent  of  danger  from  neglect  of  duty 
on  defendant's  part,"     The  first   objection  to   this  instruction  is 
that  it  does  not  define  what  the  court  means  by  the  words,  "to  a 
certain  extent  and  limited  sense."     But  we  think  no  such  defini- 
tion necessary.     There  is  nothing  in  this,  when  considered  in  the 
light  of  the  whole  charge,  to  leave  the  jury  to  infer  that  the  com- 
pany did  not  have  the  right  to  run  their  trains  over  the  track  at 
all  times.     They  may  have  inferred  that  this  right  was  limited  by 
the  duty  of  exercising  reasonable  care  in  keeping  in  order  their  track 
and  operating  their  trains,  so  as  to  prevent  injuries   to   persons 
who  also  had  the  right  to  use  the  streets  in  passing  from  one 
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f)oint  in  the  city  to  another.  The  charge  intimates  no  other 
imitation  upon  the  right  of  the  defendant  company  to  the  use  of 
its  track  along  the  street,  and  the  jury  could  not  have  been  misled 
into  supposing  that  any  other  was  meant.  The  further  ground 
of  objection  to  this  charge  is  that  it  did  not  properly  state  the 
law  as  to  the  degree  of  care  required  of  the  defendant  company. 
The  instruction,  in  effect,  tells  the  jury  that  the  defendant  was 
bound  to  exercise  reasonable  care  to  prevent  danger  to  persons 
lawfully  using  the  street.  In  a.  leading  case  this  langu^e  is  used : 
"  It  is  correctly  said  that,  generally,  between  persons  standing  in 
no  particular  relation  to  each  other,  that  alone  is  reasonable  care 
which,  in  the  judgment  of  men  in  general,  is  proportionate  to  the 
probability  of  injury  toothers  ;  and,  consequently,  he  who  does 
what  is  more  than  ordinarily  dangerous  is  bound  to  use  more  than 
ordinary  care."  Morgan  v.  Cox,  22  Mo.  373.  This  defendant  in 
this  case  was  bound  to  use  a  degree  of  caution  corresponding  to  the 
danger  of  operating  its  trains  over  the  street  of  a  city,  where  by 
reason  of  the  absence  of  sidewalks,  persons  might  be  expected  to 
walk  along  and  across  the  tracks.  This  was  reasonable  care 
and  therefore  the  charge  was  not  erroneous. 

Another  portion  of  the  charge  is  also  complained  of  in  the  sixth 
assignment  of  error.     The  court  there  uses  this  language:     "If 
you  find  that  either  the  owner  of  the  track  or  trains 
Sum-  using  it,  in  the  exercise  of  care,  prudence  and  foresight, 

"Fortilglit."  should  have  the  track  protected  so  as  to  avoid  danger 
therefrom;"  and  it  is  contended  that  by  the  use  of  the 
word  "foresight"  the  court  imposed  upon  the  defendant  a  degree 
of  care  much  greater  than  the  law  requires.  But  we  think,  in  the 
connection  in  which  it  is  used,  the  term  was  synonymous  with 
•Jjrudence,"  and  added  nothing  to  the  meaning  of  that  word. 
The  word  "foresight"  might  very  properly  have  been  omitted,  but 
we  do  not  see  that  the  jury  could  have  been  misled  by  its  use. 

Neither  do  we  find  any  error  in  that  part  of  the  charge  set  out 
in  appellant's  seventh  assignment.     It  instructs  the  jury  in  effect, 
to  find  for  the  defendant  if  the  track  was  -safe,  and  if 
Signal!-         the  engineer  was  not  negligent  in  failing  to  ring  his 
iMkont.  bell,  or  blow  the  whistle,  or  in  failing  to  keep  a  proper 

lookout,  and,  if  after  discovering  plaintiff  upon  the  track, 
he  did  everything  in  his  power  to  stop  the  train."  This  was  cor- 
rect. If  there  was  a  failure  on  part  of  the  company  or  its  engineer 
in  either  particular  so  mentioned,  and  this  failure  was  the  cause 
of  the  injury,  then  the  verdict  should  have  been  for  the  plaintiff. 
In  another  portion  of  the  charge  the  jury  were  told  that  plaintiff 
could  not  recover  if  by  his  own  negligence  he  contributed  to  the 
injury. 

This  disposes  of  the  assignments  presented  in  the  appellent  s 
brief,  and  we  find  no  error  in  the  rulings  or  charge  of   the  court. 
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The  judgment  is  therefore  affirmed. 

MafUsanM  0«a»liif  Death— BUtntorr  U&bllltr.— Previous  to  the  amendatory 
act  of  March  15,  1&87,  a  railroad  company  was  only  Hable  for  groGS  negligence, 
and  not  for  ordinary  negligence,  of  servants  under  the  provisions  of  the  Texas 
Revised  Statutes,  Art.  2899,  conferring  a  right  of  action  against  railroad  com- 
panies for  injuriea  causing  deatli,  when  the  death  was  caused  by  the  negligence 
of  the  proprietor  or  by  "the  unfitness,  gross  negligence  or  carelessness  of  the 
servants."  The  plaintiff  In  an  action  to  recover  damages  for  injuries  to  a  child, 
cannot  recover  under  the  statute  encept  the  company's  servants  were  guilty  of 
gross  negligence  even  though  they  saw  that  the  child  was  in  danger  from  the 
train.     Sabine  &  East  Texas  R.  Co.  v.  Hanks  (Ten.),  11  S.  W.  Rep.  377. 

IMteetlve  Bwllch«a-^Unblock*d  Fron— IoJutIm  to  Bmplorei. — A  brakeman  whO' 
enters  the  services  of  a  railroad  company  and  remains  in  it  without  coraplai 
after  he  is  aware  of  the  condition  of  the  frogs  in  use,  assumes  the  risii  of  aci 
dents  arrising  therefrom,  and  cannot  recover  for  injuries  sustained  while  cou, 
[ingcars  through  his  foot  having  caught  in  an  unblocked  frog.  Lake  Siiore  St 
M.  S.  R.Co..  74  Ind.  440;  s.  c,  5  Am.  &  Eng.  R.  R,  Cas.  474;  McGInnIa  v.  Can- 
ada Southern  B.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  135;  Rush  r.  Missouri  Pac.  R. 
Co.,  28  Am.  &  Eng.  R.  R.  Cas.  4S4;  Burlington,  C.  R.  &  N.  R.  Co,  v.  Coatee,  i  ^ 
Am.  &  Eng.  R.  it,  Cas.  26.S.  The  burden  of  proving  that  tne  employe  had  know ' 
edge  of  the  condition  of  the  frog  and  continued  in  the  employment  of  the  cor 
pany  without  making  complaint  is  on  the  defendant.  Burlington,  C.  R.  &  N.  1 
Co.  V.  Coates,  15  Am,  &  Eng,  R.  R,  Cas,  165. 

An  allegation  in  an  action  by  a  brakeman  that  defendant  had  failed  in  its  duty 
to  its  servants  in  failing  to  block  its  frogs;  and  that  the  use  of  blocks  would  have 
precluded  the  accident  from  happening  is  not  sufliciently  supported  by  showing 
blocks  were  In  use  in  Canada  and  to  some  extent  in  the  United  States,  without 
showing  that  they  were  in  general  use,  or  that  it  was  desirable  for  the  proper 
management  of  railroads  that  they  should  be  adopted.  McGinnia  v.  Canada  S. 
B.  Co,,  8  Am.  &  Eng.  R.  R.  Cas.  13s. 

Where  it  appeared  from  the  evidence  that  unblocked  switches  had  been  in  use 
throughout  (lie  country  for  years,  and  it  might  reasonably  be  inferred  that  the 
blocking  of  switches  was,  up  to  that  time,  only  an  experiment,  the  court  held 
that  there  was  no  obligation  on  the  company  to  block  its  frogs  for  the  safetv  of 
Its  employes.  Chicago,  R.  1.  &  P.  R.  Co.  n.  Londergan,  28  Am.  &  Eng.  R".  R. 
Cas.  491. 

When  the  injury  has  been  occasioned  while  coupling  cars,  a  witness  cannot 
testily  what  danger  arises,  under  such  circumstances,  from  the  use  of  unblocked 
frogs,  and  whether  a  person  engaged  in  coupling  could  see  the  frog  or  track. 
But  the  plaintiff  may  show  that  the  company  issued  a  general  order  to  block  alt 
frogs,  and  that  the  particular  frog  which  caused  the  injury  was  neglected. 
Burlington,  C.  R.  &  N.   R.  Co.  v  Coates,  15  Am.  &  Eng.  R.  R.  Cas.  265. 

Where  a  brakeman  failed  to  couple  cars  at  the  first  attempt,  and  instead  of 
stepping  out  from  between  them,  continued  the  attempt  while  the  cars  were  mov- 
ing on,  and  caught  his  foot  in  the  frog,  it  was  held  that  although  the  company 
failed  to  furnish  cars  which  would  couple  easily,  yet  its  failure  to  do  so  was  not 
the  proximate  cause  of  llie  accident.  Williams  i'.  Central  R,  Co.,  43  Iowa  396. 
See  also  Waldheir  x;  Hannibal  &  St.  J.  R.  Co.,  87  Mo.  37. 

Buna — InJluiAB  to  FaiMliKeTa. — Where  a  street  railway  company  operates  a 
double  track,  and  a  car  has  lo  be  lilted  to  the  wrong  tracli  in  order  to  pass  an  ob- 
struction, the  company  is  not  negligent  in  not  placing  frogs  so  as  to  prevent  a  car 
going  in  the  wrong  direction  from  being  thrown  off  the  rails.  White  f.  Mil- 
waukee CiQ-  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  J13. 
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Morgan's  Louisiana  and  Texas  R.  and  Steamboat  Co. 

{Louisiana  Supreme  Court,  Ocloher,  1S88.) 

PeraoiuU  EoJorlM — Inbnt — VltnMi — Comp«t«na7. — In  a  suit  by  (he  father  of  k 
minor  child  for  the  latter's  separate  use  and  benefit,  the  mother  is  not  disqualiRed 
as  a  witness,  because  she  does  not  teGti|y  for  or  against  her  husband,  but  for  or 
against  the  child;  and  the  case  is  not  aftected  hy  the  provision  of  law  giving  to 
fathers  and  mothers  the  enjoyment  of  the  estate  of  their  minor  children. 

•anw — Oo-oparktlas  Cattwi — Proxima  Cauia. — When  two  causes  co-operate  to 
produce  the  damage  resulting  from  a  legal  injurj',  the  proiimate  cause  is  the 
originating  and  efficient  cause  which  sets  the  other  cause  in  motion. 

Same — Sick  Fersott — Xaaanre  of  DamacM. — The  dutv  of  care  and  of  abstaining 
from  the  unlawful  injurv  of  another  applies  to  the  sick,  the  weak,  the  Infinn,  as 
fully  BE  to  the  strong  and  healthy;  and  when  Che  duty  is  violated  the  measure  of 
damages  is  the  injury  done,  even  though  such  injury  might  not  have  resulted  but 
for  the  peculiar  phj'sica!  condition  of  the  person  injured,  or  may  have  been  ag- 
gravated thereby. 

Sams — Hertdltary  Pradlnxnltlon  to  ]>l«eafe.— Thus,  though  the  damage  done  to 
a  child  by  an  Injury  appears  lobe  agravated  by  a  latent  hereditary  hysterical 
diathesis,  which  had  never  exhibited  itself  before  the  accident,  and  migfil  never 
have  developed  but  for  it,  the  party  in  fault  will  be  held  for  tlie  entire  damage  as 
the  direct  result  of  the  accident. 

Appeal  from  District  Court.  Parish  of  Iberia. 

Action  by  a  father  to  recover  damages  for  a  personal  injury  re- 
ceived by  his  minor  child.  Defendant  appeals  from  a  verdict  and 
judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Robert  S.  Perry  for  plaintifT. 

Don  Caffcry  for  defendant. 

Fenner,  J. — The  plaintiff  sues  in  behalf  of  his   minor  child, 
Marie  Lapleine,  to  recover  damages  for  injury  inflicted 
TmU.  upon  hsr  through  the  fault  of  the  defendant  company. 

He  alleges  that  in  April,  1885,  Marie,  with  other  chil- 
dren, was  at  play  in  the  rear  part  of  her  father's  yard',  on  the  in- 
side of  a  plank  fence  separating  said  yard  from  the  railroad  track 
of  said  defendant,  when  a  train  of  cars  belonging  to  the  latter, 
and  loaded  with  split  lumber,  passed  along  said  track;  and  the 
stakes  confining  said  lumber  becoming  loose  or  disarranged,  the 
lumber  broke  away  from  its  fastening  and  tumbled  off  the  car, 
part  of  it  being  precipitated  over  the  fence,  and  falling  into  plain- 
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tiff's  yard,  striking  the  child   Marie,  and  inflicting  on  her  the  in- 
juries complained  of. 

The  evidence  is,  to  our  minds,  conclusive  on  the  following 
points,  viz. :  (l)  that  the  lumber  was  precipitated  from  defend- 
ant's car,  over  plaintiff's  fence  and  into  his  yard,  substantially  in 
the  manner  charged;  (2)  that  this  was  caused  by  the  improper 
loading  or  insufficient  fastening  of  the  lumber,  and  by  the  impru- 
dent handling  of  the  train,  and  is  imputable  exclusively  to  the 
negligence  and  fault  of  defendant ;  (5)  that  the  child  Marie  was 
struck  and  injured  by  the  falling  lumber;  {4)  that  the  child  was 
entirely  free  from  any  fault  or  contributory  negligence  of  any  kind 
whatever. 

As  to  all  the  above  points,  except   the  third,  there  is  no  room 
for  the  slightest  dispute.     As  to  the  third  point  the 
evidence  is  conflicting,  but  after  a  thorough  scrutiny    Child  In- 
we  are  perfectly  satisfied   that  Marie  was  struck  and    jnrrf  by 
injured  by  the  lumber.    The  child  was  undoubtedly  in     tUluv 
the  yard,  and  was  where  the  lumber  fell.     The  lumber    Imnbtr. 
was  pitched  over  into  that  yard.     Immediately  after- 
wards the  child  was  found   with  a  wound  upon  her  head  and 
bruises  on  her  body ;  and  she  stated  she  had  been  hurt  by  the 
falling  lumber,  although,  by  reason  of  her  age  and  condition,  she 
was  not  admitted  as  a  witness.     The  colored  nurse,  Mary  Cole- 
man, was  the  only  immediate  witness  of  the  injury  to  the  child. 
She  is  a  curious  example  of  utter  depravity  and  insensibility  to 
the  obligation  of  truthfulness.     She  pretends  to  have  been  bribed 
by  both  parties,  and  her  only  complaint  was  that  neither  had  paid 
the  promised  bribe.     She  was  put  on  the  stand  by  plaintiff,  and 
testified  on  every  point  in  her  favor.     The  counsel  for  defendant 
then  produced  a  written  statement  made  by  her  before  a  notary, 
and  under  oath,   some  time  before,  in  which  she  contradicted 
nearly  everything  she  had  just  been  saying.     Of  course  such  a 
witness  is  unworthy  of  belief.     But  it  is  a  significant  fact  that  in 
the  statement  above  referred  to,  which  had  been  obtained  from 
her  by  the  agents  of  defendant,  and  was  produced  by  it  on  the 
trial,  she  stated  positively  that  Marie  was  struck  and  hurt  by  the 
lumber.    On  this  point  we  believe  she  told  the  truth.    She  is  con- 
firmed by  Mrs.  Lapleine,  the  mother  of  Marie,  who  saw  the  child 
when  she  was  withdrawn  from  the  lumber  that  had 
fallen  upon  her.     Her  testimony  was  objected  to  on     Tatimonj 
the  ground  that  she  was  incompetent  under  the  pro-    ofohUd'a 
vision  of  Rev.  Civ.  Code,  art.  2281,  which  declares  that     mothw. 
a  "  husband  cannot  be  a  witness  for  or  against  his  wife, 
nor  a  wife  for  or  against  her  husband."    It  is  clear  that  this  is  not 
the  husband's  suit,  but  that  of  the  child.     The  petition  itself  ex- 
pressly declares  that  he  sues  "in  his  capacity  as  father  to  his 
minor  child,  Marie,  and  for  her  separate  use,  benefit,  and  advan- 
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tage."  The  circumstance  that,  under  Civ.  Code,  art.  223,  "  Fathers 
and  mothers  shall  have,  during  marriage,  the  enjoyment  of  the 
estate  of  their  children  until  their  majority  or  emancipation," 
subject  to  the  obligation  of  supporting  and  educating  them,  is 
not  sufficient  to  disqualify  either  of  them  as  witnesses  in  cases  in 
which  their  children  are  parties.  If  it  would  disqualify  either,  it 
would  disqualify  both,  since  the  law  gives  the  enjoyment  to  "  fath- 
ers and  mothers." 

There  is  much  other  corroborating  and  confirmatory  testimony ; 
and  the  whole  taken  together  completely  overwhelms 
Phyilcal  the  efforts  of  one  or  two  employes  of  the  railroad  to 

Injnriei  establish  that  Marie  was  not  struck  by  the  lumber,  but 

rwMtved  was  some  distance  from  where  it  fell,  and  was  hurt  by 

by  abUd.  tripping  and  falling  as  she  ran  away  in  alarm.  Not 
only  is  this  theory  inconsistent  with  all  the  facts  and 
other  testimony,  but  it  is  utterly  insufficient  to  account  for  even 
the  apparent  physical  injuries  which  Marie  undoubtedly  received. 
The  foregoing  points  being  thus  settled,  it  conclusively  follows 
that  the  defendant  is  responsible  for  the  damages  legally  occa- 
sioned by  its  negligent  fault.  As  to  the  nature  and  extent  of  the 
injury,  it  is  shown,  without  any  semblance  of  contradiction,  that 
up  to  the  moment  of  this  accident  Marie,  then  eight  years  old, 
had  been  a  bright,  intelligent,  active,  and  thoroughly  healthy 
child.  From  that  moment  she  became  and  has  remained  a  con- 
stant invalid,  seriously  affected  in  mind  and  body,  her  nervous 
system  shattered,  subject  to  headache,  to  attacks  of  nausea  and 
vomiting,  to  frequent  and  sudden  fainting  or  falling  fits,  ema- 
ciated, indisposed  to  physical  or  mental  exertion,  dragging  her 
limbs  in  walking,  and  otherwfse  afflicted.  At  the  time  of  this 
trial  about  two  years  had  elapsed  since  the  accident,  and,  though 
slightly  improved,  the  child  continues  to  a  great  extent  affected, 
as  above  indicated.  The  medical  testimony  indicates  that  it  is 
doubtful  when  or  whether  she  will  ever  entirely  recover. 

If  the  foregoing  injury  and  suffering  has  been  occasioned  by 
the  accident,  as  the  legal  proximate  cause,  it  would  be 
fluiM-  difficult  to  say  that  the  verdict  of  the  jury  for  $7,500 

Proxiiiiau  was  excessive.  But  defendant  maintains  that  the 
wue-  physical  injuries  directly  inflicted  upon  the  child  were 

litjitryag-  slight  and  unimportant,  and  utterly  inadequate  in 
grB7»t«d  themselves  to  produce  the  disastrous  .results  which 
bj  diMBH.  have  been  manifested ;  that  these  results  have  been 
occasioned  by  the  peculiar  constitution  of  the  child, 
who  inherited  from  its  mother  a  hysterical  tendency,  or  diathesis, 
the  development  of  which  has  intervened  as  the  operative  and 
efficient  cause  of  her  affliction  and  sufferings;  and  that  the  acci- 
dent is  not,  therefore,  the  true  causa  causans — the  proximate  and 
efficient  cause — casting  responsibility  on  defendant.     We  are  by 
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no  means  satisfied  that  the  external  manifestations  indicate  con- 
clusively the  extent  and  nature  of  the  injury  received,  or  that  the 
shock  and  derangement  of  the  nervous  centers  and  spinal  cord 
may  not  have  l>een  sufficient  to  produce  like  results  in  an  ordina- 
rily constituted  child.  It  is,  however,  proved  that  the  mother  of 
the  child  is  subject  to  hysteria ;  that  hysteria  is,  in  many  cases, 
heritable;  and  that  the  symptoms  of  the  child's  affliction  are  in 
many  respects  of  a  hysterical  character.  But  it  is  very  certain 
that  the  child  had  never  exhibited  the  slightest  symptom  of  hys- 
teria or  other  constitutional  disease  prior  to  this  accident.  The 
medical  testimony  does  not  establish  that  hysteria  is  necessarily 
or  universally  inherited ;  and  it  does  not  appear  that,  but  for  this 
accident,  Marie  might  not  have  passed  her  entire  life  without  the 
slightest  development  of  hysteria.  Admitting,  therefore,  that  the 
child  had  a  latent  hysterical  diathesis,  in  order  to  escape  liability 
it  would  devolve  on  defendant  to  show  that  such  diathesis  was  by 
itself  a  sufficient  independent  cause  which  would  have  operated 
in  producing oraggravatingthedamage  independently  of  the  acci- 
dent. In  this  defendant  has  entirely  failed.  If  the  hysterical 
diathesis  concurred  with  the  accident  in  producing  the  damage, 
in  determining  which  of  the  two  is  the  proximate  cause,  we  must 
enquire  which  was  the  cause  that  set  the  other  cause  in  motion. 
In  the  langus^e  of  the  supreme  court  of  the  United  States :  "  The 
proximate  cause  is  the  efficient  cause;  the  one  that  necessarily 
sets  the  other  causes  in  motion."  j^tna  Ins.  Co.  v.  Boon,  95  U. 
S.  117. 

We  are  cited  to  a  Colorado  case,  which  holds  that  where  the 
physical  condition  of  the  person  injured  is  at  the  time 
of  the  injury  such  that  the  injuries  caused  by  the  neg-    Sudb- 
ligence  are  thereby  aggravated,  the  railway  is  not  liable     Atitliiirlti«, 
for  that  aggravation.     Car  Co.  v.  Barker,  4  Col.  344. 

We  think,  however,  the  doctrine  is  not  sound,'  and  is  not  in 
accord  with  the  weight  of  authority.  The  duty  of  care  and  of  ab- 
staining from  injuring  another  is  due  to  the  weak,  the  sick,  the 
infirm,  equally  with  the  healthy  and  strong;  and  when  that  duty 
is  violated  the  measure  of  damage  is  the  injury  inflicted,  even 
though  that  injury  might  have  been  aggravated,  ormight  not  have 
happened  at  all  but  for  the  peculiar  physical  condition  of  the  per- 
son injured.  Thus  in  one  case  a  person  afflicted  with  scrofulous 
disease  was  injured  by  the  negligence  of  a  municipal  corporation 
in  failing  to  keep  its  streets  in  repair,  and  suffered  damage  greatly 
in  excess  of  what  he  would  have  suffered  but  for  his  disease ;  yet 
the  court  held  that  the  corporation  was  bound  to  keep  its  streets 
in  repair  for  the  sick  and  infirm  as  well  as  for  the  well,  and  held 
the  city  liable  for  the  whole  damage.  Stewart  v.  Ripon,  38  Wis. 
584- 

In  another  case  a  pregnant  woman  was  injured,  resulting  in  mal- 
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formation  of  the  child  carried,  and  its  subsequent  delivery  dead; 
and  the  author  of  the  negligence  was  held  liable  for  the  whole 
dami^e.     Shartle  v.  Minneapolis,  17  Minn.  308. 

So  a  railway  was  held  liable  for  cancer  following  at  an  interval 
of  three  weeks  after  a  blow  on  the  breast  of  a  female.  Baltimore 
City  Pass.  R.  Co,  v.  Kemp,  61  Md.  74,  See  also  Terre  Haute  & 
I.  R.  Co.  V.  Buck.  96  Ind.  346;  Jucker?'.  Chicago  &N.W.  R.  Co., 
52  Wis.  150;  Delie  v.  Chicago  &  N.  W.  R.  Co.,  51  Wis.  400;  Sau- 
ter  V.  New  York,  C.  &  H.  R.  R.  Co.,  66  N.  Y.  50;  Beauchamp  '.: 
Saginaw  Min.  Co.,  50  Mich.  163;  Barbee  v.  Reese,  60  Miss.  906; 
Patterson,  R.  Ace.  L.  g§  29,  278;  2  Thomp.  Neg.  1099. 

The  inheritance  of  an  hysterical  diathesis  (if  one  existed)  was  a 
misfortune,  but  certainly  not  a  fault,  in  this  child;  in  no  manner 
diminished  her  right  to  protection  from  injurj'  by  the  fault  of  de- 
fendant. Prior  to  this  accident  she  had  never  suffered  from  this 
latent  constitutional  taint.  But  for  the  accident  she  might  never 
have  suffered  from  it.  The  accident  was  the  direct,  immediate, 
and  efficient  cause  which  set  in  motion  all  other  causes  which 
created  or  aggravated  the  damage;  and  the  defendant  is  justly 
bound  to  answer  for  these  deplorable  consequences  of  his  fault. 
There  is  evidence,  however,  showing  that  the  child's  affliction  and 
injury  have  been  aggravated  by  the  injudicious  conduct  and  treat- 
ment of  her  mother.  For  such  aggravation  of  the  damage  suf- 
fered it  goes  without  saying  that  defendant  cannot  be  held  liable. 
We  need  not  particularize  as  to  the  nature  of  this  conduct,  except 
to  say  that  it  does  not  reflect  upon  her  sincerity,  but  only  on  her 
injudicious  sympathy,  encouragement,  and  excitement  of  the 
child's  disordered  nervous  system.  This  and  some  other  consid- 
erations lead  us  to  reduce  the  damages  allowed  by  the  jury. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  judg- 
ment appealed  from  be  amended  by  reducing  the  principal  thereof 
to  $5,000,  and  as  thus  amended  it  be  affirmed;  appellee  to  pay 
cost  of  appeal. 

DlMkM  DeT*lop«A  or  AKKTATRted  b7  InJiUT. — See  4  Am.  &  Eng.  Encj-c.  or  L. 
31;  East  Line&  R.  R.  R.  Co.  v.  Rushing, 34  Am.  &  Eng.  R.  R.  Cas.  367;  Owens 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  33  lb.  524,  note,  530. 
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Pennsylvania  R.  Co. 


(Pennsylvania  Snfreme  Court.  February  II,  ISSS.) 

Pmoiul  l4)ii't*B — BUtnM  umtttng  UaMiUij — BapMl. — A  statutory  provUton 
that  the  amount  to  be  recovered  in  acCionB  againat  railroad  companies  shall  be 
limited  to  (3,000  in  caaeK  of  personal  injuries,  and  $5,000  in  cases  of  death,  and 
that  "  upon  the  acceptance  of  the  provisions  hereof  by  any  carrier  or  corpora- 
tion, the  same  shall  become  a  part  of  its  act  of  incorporation,"  does  not,  by  ac- 
ceptance of  the  provisions  of  the  act  by  a  company  incorporated  betore  its  enact- 
ment, tiecome  a  contract  between  the  company  and  the  State  which  cannot  be 
abrogated  by  the  repeat  of  the  statute. 

Error  to  Circuit  Coutt  of  Common  Pleas,  Philadelphia  County. 

Action  by  Mary  Bowers  against  the  Pennsylvania  R.  Co.  for 
damages  for  negligently  killing  Thomas  L.  Bowers,  plaintiff's 
husband.  The  jury  returned  a  verdict  for  $14,500,  of  which 
$10,000  was  remitted  and  judgment  entered  for  the  remainder. 
The  defendant  brings  error. 

Geo.  Tucker  Bispham  for  plaintiiif  in  error. 

P.  F.  Rothcrmel,  Jr.  for  defendant  in  error. 

Paxson,  C.  J. — The  fifth  assignment  squarely  raised  the  im- 
portant question  of  this  case.  It  alleges  that  the  learned  court 
below  erred  in  affirming  the  plaintiff's  second  point. 
The  point  is  as  follows:  "That  the  limitation  of  OiuMiaii 
liability  for  damages,  claimed  by  the  defendant  under  at  iMoa. 
and  by  virtue  of  the  act  of  April  4,  1868,  has  been 
revoked  and  avoided,  as  to  the  defendant  corporation,  by  the 
provisions  of  the  twenty-first  section  of  article  3  of  the  constitu- 
tion of  Pennsylvania,  known  as  the  'new  constitution'."  This 
second  section  of  the  act  of  1868  (P.  L,  58}  limits  the  amount  to 
be  recovered,  in  actions  against  railroad  companies  and  common 
carriers  for  negligence,  to  83,000  in  cases  of  personal  injuries,  and 
$5,000  in  case  of  death.  The  fourth  section  of  said  act  pro- 
vides that,  "upon  the  acceptance  of  the  provisions  hereof  by  any 
carrier  or  corporation,  the  same  shall  become  a  part  of  its  act  of 
incorporation."  Upon  the  trial  below  the  defendant  company 
proved  its  acceptance  of  the  provisions  of  this  act,  and  claimed 
that  by  such  acceptance  the  act  of  1868  was  written  into  its 
charter.  The  manner  of  the  proof  of  this  fact  has  been  criticised. 
The  acceptance,  as  shown  upon  the  trial,  was  by  a  resolution  of 
37  A.  U  E.  R.  R.  Cas.— 33 
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the  board  of  managers,  and  not  by  a  vote  of  the  stockholders. 
We  prefer,  however,  not  to  decide  this  case  upon  technical  grounds, 
and  shall  treat  the  action  of  the  managers  as  an  acceptance  by  the 
company. 

Section  21,  art.  3,  of  the  constitution  is  as  follows :  "  No  act 
of  the  general  assembly  shall  limit  the  amount  to  be 
Llmltat.  of  recovered  for  injuries  resulting  in  death,  or  for  injuries 
to  persons  or  property,  and,  in  case  of  death  from  such 
injuries,  the  right  of  action  shall  survive,  and  the  gen- 
eral assembly  shall  prescribe  for  whose  benefit  such 
actions  shall  be  prosecuted.  No  act  shall  prescribe 
any  limitations  of  time  within  which  suits  may  be 
brought  against  corporations  for  injury  to  persons  or 
property,  or  for  other  causes  different  from  those  fixed  by 
general  laws  regulating  actions  against  natural  persons,  and  such 
acts  now  existing  are  avoided."  This  clause  of  the  constitution 
first  came  up  for  consideration  in  connection  with  the  act  of  1868, 
in  Pennsylvania  R.  Co.  v.  Langdon,  92  Pa.  St.  21 ;  i  Am.  &  Eng, 
R.  R.  Cas.  87.  It  was  there  held,  Mr.  Justice  Trunkey  dissent- 
ing, that  the  act  of  1868  was  not  avoided  by  the  above  recited  clause 
in  the  constitution.  The  writer  of  this  delivered  the  opinion  in 
that  case.  It  was  followed  by  Lewis  v.  Hollahan,  103  Pa.  St.  425, 
where  it  was  said  by  Mr.  Justice  SterreTT:  "The  case  of 
Pennsylvania  R,  Co.  v.  Langdon,  cited  and  relied  on  by  the  plain- 
tiff in  error,  was  well  decided  on  other  controlling  questions,  but 
we  do  not  see  our  way  clear  to  follow  it  as  authority  on  the  pre- 
cise constitutional  question  involved  in  this  case.  One  of  the 
questions  in  that  case  was  as  to  the  effect  of  acceptance  by  the 
company  of  the  act  of  1S68.  In  this  case  that  question  does  not 
,  arise."  There  was  no  dissent  in  that  case.  In  a  subsequent  case 
(Philadelphia  W.  &  B.  Co.  7'.  Conway,  112  Pa.  St.  511),  there 
was  an  attempt  to  raise  the  same  question  on  the  part  of  the 
above  named  railroad  company.  There  was  no  proof  on  the  trial 
below  that  the  company  had  accepted  the  provisions  of  the  act  of 
1868,  and  that  case  was  decided  upon  other  grounds.  In  deliver- 
ing the  opinion  of  the  court,  I  said  :  "  It  may  not  be outof  place 
just  hereto  correct  a  misapprehension  of  the  learned  judge  below  in 
regard  to  Pennsylvania  R.  Co.  v.  Langdon,  supra.  That  case  has  not 
been  overruled,  as  he  supposes.  Some  of  the  reasoning  by  which 
it  was  supported  is  not  sustained  by  the  late  case  of  Lewis  w.  Hol- 
lahan, and,  as  my  brethem  are  wiser  than  myself,  I  cheerfully 
submit  to  their  views.  Moreover,  if,  when  the  main  question 
comes  up  again,  Pennsylvania  R.  Co.  v.  Langdon  shall  be  found 
to  be  a  mistake,  it  will  afford  me  pleasure  to  join  in  overruling  it." 
This  was  our  latest  deliverance  upon  this  subject.  The  broad 
question  is  now  fairly  presented  again,  we  have  been  aided  by  an 
exceptionally  able  argument,  and  it  is  fitting  that  we  should  now 
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review  our  former  ruling  and,  if  necessary,  correct  it,  I  am  free 
to  say  that  my  own  views  upon  this  question  have  undergone  a 
serious  change. 

The  first  thought  which  an  examination  of  it  suggests  is  the 
effect  of  the  acceptance  by  the  defendant  company  of  the  act  of 
i86S.  If  it  was  a  contract  with  the  state  based  upon  a 
sufllicient  consideration,  and  a  contract  which  the  AooBpunea 
state  had  the  power  to  make,  there  would  be  room  for  ctpmrMou 
the  argument  that  it  came  within  the  principle  of  the  ofitantaa- 
well  known  line  of  cases,  commencing  with  the  Dart-  Impairing 
mouth  College  case.  The  act  of  1868,  however,  was  oontnet. 
not  a  part  of  the  original  charter  of  the  company.  Its 
road  was  not  constructed,  nor  was  a  dollar  expended,  upon  the 
faith  of  it.  So  far  as  appears  by  this  record,  no  consideration  was 
paid  for  it.  It  was  an  additional  franchise  or  right  which  the  State 
granted  to  the  company,  and  which  does  not  necessarily  involve 
a  contract.  At  common  law  a  promise  without  consideration  is 
not  binding.  So,  I  apprehend,  a  franchise  granted  without  a  con- 
sideration moving  from  the  grantees  of  such  franchise  is  not  bind- 
ing upon  the  state.  The  rule,  as  laid  down  in  2  Mor.  Priv.  Corp. 
§  1050,  is  as  follows :  "A  franchise  is  merely  a  legal  right  or 
privilege,  and  may  result  from  a  simple  legislative  enactment, 
without  any  contract  between  the  state  and  the  possessors  of  the 
privilege.  There  is  a  plain  distinction  between  a  simple  legislative 
enactment  that  a  person  or  association  shall  be  authorized  to  ex- 
ercise certain  rights  or  powers,  and  a  contract  or  treaty  made  by 
the  state  through  its  legislature  that  the  person  or  association  shall 
be  entitled  to  exercise  the  rights  or  powers.  If  a  franchise  is  the 
result  of  a  mere  legislative  enactment,  it  may  undoubtedly  be  cut 
short  by  repeal  of  the  enactment.  If,  however,  the  franchise  is 
conferred  by  a  contract  or  treaty  on  part  of  the  state,  and  is  abso- 
lute in  terms,  it  must  be  r^arded  as  an  irrevocable  right."  Based 
upon  the  same  common  law  rule,  that  a  promise  without  a  con- 
sideration is  not  binding,  a  grant  of  exemption  from  taxation  by 
the  legislature,  unless  based  upon  a  consideration,  does  not  bind 
the  state,  and  property  thus  exempted  by  one  legislature  may  be 
taxed  by  the  next.  In  the  recent  case  of  Ferry  Passenger  Rail- 
way Co.'s  appeal,  102  Pa.  St.  123,  in  which  I  had  the  honor  to 
deliver  the  opinion  of  the  court,  the  rule  is  thus  stated :  "  There 
b  reason  and  authority  for  holding  that  a  supplement  to  a  charter 
of  incorporation,  which  merely  confers  upon  it  a  new  right,  or 
enlarges  an  old  one,  without  imposing  any  new  or  additional 
burden  upon  it,  is  a  mere  licence  or  promise  by  the  state,  and  may 
be  revoked  at  pleasure.  It  is  without  consideration  to  support  it, 
and  cannot  bind  a  subsequent  legislature.  Johnson  v.  Crow,  87 
Pa.  St.  184;  Christ  Church  v.  Philadelphia,  24  How.  300.  In  the 
present  age   of  corporate   greed,  it  would   be  dangerous  to  hold 
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the  contrary  doctrine.  Were  we  to  do  so,  corporations,  instead  of 
being  the  creatures  of  the  State,  might  become  its  masters."  In 
the  same  line  are  Tucker  n.  Fei^uson,  22  Wall,  574;  West  Wis- 
consin R.  Co,  V.  Supervisors,  93  U.  S.  $95  i  Salt  Co.  v.  Elast  Sag- 
inaw, 13  Wall.  373;  Hewitt  v.  New  York  &  O.  M.  R.  Co.,  12 
Blatchf.  452. 

The  right  to  recover  damages  for  acts  of  negligence  resulting 
in  death  did  not  exist  at  common  law.  It  was  conferred  by  the 
legislature,  and  the  authority  which  gave  it  can  take 
Fsww  «(  it  away.  It  follows  that  it  may  limit  it.  The  right  of 
lagiiUtnra  the  legislature  to  barter  away  this  right  to  a  corpora- 
ngmlktian-  tion,  or  to  limit  it,  so  as  to  make  it  a  binding  contract, 
Aotion  lilt  beyond  the  reach  or  power  of  subsequent  legislatures 
dMth.  may  well  be  doubted.     It  was  within  the  power  of  the 

legislature  at  any  time  to  have  repealed  the  act  of 
1868.  It  follows  that  it  came  within  the  power  of  constitutional 
repeal,  and  we  are  all  of  opinion  that  the  provisions  referred  to 
of  said  att  are  avoided  by  the  present  constitution.  I  make  no 
apology  for  my  change  of  views.  Had  I  adhered  to  those 
formerly  expressed,  there  might  have  been  occasion  for  one, 

Pennsylvania  R.  Co.  v.  Langdon,  as  was  said  by  our  Brother  SteR- 
RETT,  in  Lewis  v.  Hollahan,  supra,  was  well  decided  on  other  con- 
troHing  questions,  and  upon  all  of  those  questions  it  stands  as 
authority.  To  the  extent,  however,  that  it  refers  to  the  effect  of 
the  present  constitution  upon  the  act  of  1868,  it  is  now  overruled. 

Judgment  affirmed. 

SBtct  Of  PMint7lTuil&  Conatltntldii, — For  other  coscb  involving  the  Kame  con- 

,  stituttonal  provision  and  statute  ae  the  principal  case,  see  Penneylvania  K.  Co.  v- 
Langdon,  i  Am.  &  Eng.  R.  R.  CaB.87;  Thirteenth  &  F.  Sts.  Pass.  R.  Co.  i-. 
Boudron,  i  lb.  30:  Philadelphia  &  R.  R.  Co.  v.  Boj'er,  3  lb.  171. 

Clilma  forDunmcn — VMtMl  Blxtito — Snlnent  Domain, — A  law  subjecting  rail- 
road companies  to  liability  for  consqeuential  damages  caused  bj  the  construction 
of  Uie  road  affects  remedies  only  and  is  not  within  the  constitutional  provision 
against  laws  impairing  the  obligation  of  contracts;  and  companies  already  in  e>i- 
istence  are  subject  thereto.  Duncan  v.  Pennsylvania  R.  Co.,  13  Phila.  (Pa.)  68;  7 
Am.  &  Eng.  R.  R.  Cas.  i. 

Sftina — lujDZle*  Ckuilnc  DmiUi. — Where  a  statute  repealing  the  act  conferring 
the  right  of  action  was  enacted  afler  a  suit  had  been  prosecuted  to  judgment,  it 
was  held  that  a  constitutional  provision  prohibiting  the  passage  of  laws  impair- 
ing the  obligation  of  contracts  or  retrospective  in  their  operation  had  the  effect 
ofgavtng  the  plaintifTs  right  of  action.     Denver,  S.  P.  &  P.  R.  Co.  v.  Woodward, 

tColo.  16a;  Lundin  v.  Kansas  Pac.  R.  Co.,  4  Colo.  413.  See  also  Chicago,  St. 
.&  N.  R.  Co.  If.  Pound,  11  Lea  (Tenn.)  127;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas. 
510.  Where,  at  the  time  of  the  death,  the  statutory  right  of  action  was  vested 
in  the  administrator  it  was  held  that  a  statute  enacted  two  months  after  the 
death  which  vested  the  right  of  action  in  the  widow,  merely  effected  a  change  of 
remedy,  and  was  not  unconstitutional  as  impairing  a  vested  right.  Collins  v. 
East  Tennessee,  V.  &  G.  R.  Co.,  9  Heislt.  (Tenn.)  841. 

A  constitutional  provision  which  makes  every  person  "  that  may  commit  a 
a  homicide  through  wilful  act  or  omission,  responsible  in  exemplary  damaees," 
does  not  abrogate  a  statute  conferring  a  right  of  action  for  compcnEatory  Jam- 
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Hannibal  and  St.  Joseph  R.  Co. 

{Missouri  Safreme   Conrl.  March  13,  1889.) 

■MtUCMittr  OAuHnf  I>mUi— Fanftltr — OioMlni— TaUnr*  to  King  B«ll.— Under 
the  provisions  of  the  Missouri  statute  that  a.  railroad  company  shall  "forfeit  and 
pay  the  Bum  of  $?,ooo"  for  causing  death  bjr  negligently  running  its  cars,  the 
penalty  may  be  recovered  where  a  person  Is  killed  at  a  crossing  through  the 
negligence  of  the  company's  servants  in  running  an  engine  and  cars  without  ring- 
ing the  bell  or  sounding  the  whistle. 

Skina — Defective  Track — FaaaaiiKers — FerKma  UiiUB  OroiiliiSB. — A  statutory 
provision  that  a  railroad  company  shall  be  liable  for  a  penalty  of  (5,000,  "  when 
any  passenger  shall  die  from  any  injury  resulting  from,  or  occasioned  by  any  defect 
or  insulGciency  in  any  railroad,  or  any  part  thereof,"  has  no  application  to  the 
case  of  a  person  killed  while  crossing  a  railroad  because  of  negligence  in  failing 
to  provide  a  proper  crossing,  and  it  is  error  for  the  court  In  such  case" to  direct 
tlie  jurj  that  If  they  iind  for  the  plaintiff  the  verdict  must  be  for  the  fixed  sum  of 
•5.000. 

Appeal  from  Circuit  Court,  Buchanan  County. 
White  &  Spencer  and  Green  &  Burns  for  respondent. 
Strong  &  Mosman  for  appellant. 

Black,  J. — This  is  an  action  by  the  widow  of  Samuel  Crump- 
ley  to  recover  damages  in  consequence  of  the  death  of 
her  husband,  who  was  killed  by  one  of  defendant's  Btatvunt  of 
trains  of  cars  while  he  was  driving  a  team  over  the  de-  owe. 
fendant's  railroad  at  a  public  crossing.  The  causes  of 
action  set  out  in  the  petition,  so  far  as  brought  forward  as  grounds 
of  recovery,  are — First,  a  negligent  failure  on  the  part  of  defend- 
ant's servants  in  chaise  of  the  train  to  ring  the  bell  or  sound  the 
whistle,  as  requirea  to  do  by  section  806,  Rev.  St. ;  and,  second,  a 
fkilure  on  the  part  of  the  defendant  to  construct  and  maintain  the 
crossing  in  the  manner  and  of  the  materials  specified  in  section 
JJ07.  The  court  directed  the  jury  that  if  they  found  for  the  plain- 
tiff, either  on  the  ground  of  a  failure  to  ring  the  bell  or  sound  the 
whistle,  or  on  the  ground  of  a  failure  to  construct  and  maintain 
the  crossing  as  prescribed  by  statute,  or  on  both  grounds,  then 
they  should  assess  the  damages  at  $5,000.  The  respondent  has 
filed  no  brief  tn  this  court,  and,  as  the  appellant's  abstract  does 
not  set  out  the  evidence,  there  is  but  one  question  before  us  for  a 
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consideration,  and  that  is  whether  there  is  error  in  the  instructions 
as  to  the  measure  of  damages. 

The  sections  before  mentioned  are  found  in  the  statute  law  con- 
cerning railroad  corporations,  and  section  So6  contains 
tnaltj  tbr  this  clause :  "  Said  corporation  shall  also  be  liable  for 
MglifMM  all  damages  which  shall  be  sustained  by  any  person  by 
in  nuiac  reason  of  such  neglect ;"  and  section  807  contains  a 
miim-  clause  to  the  same  effect.  The  contention  is  that  as  these 

Bwth.  sections  give  a  remedy,  and  do  not  fix  a  penalty,  the 

damages  must  be  compensatory  only,  and  that  section 
2121  of  the  personal  damage  act  does  not  apply.  In  the  applica- 
tion of  section  2121,  it  can  make  no  difference  whether  the  negli- 
gence, resulting  in  death,  is  a  breach  of  a  statutory  or  a  common- 
law  duty.  The  same  is  true  in  those  cases  of  negligence,  resulting 
in  death,  where  the  damages  are  to  be  assessed  by  the  jury  at 
some  amount  not  exceeding  $5,000.  Sections  2121-21Z3,  of  the 
damage  act,  give  to  the  representatives  of  the  deceased  person  a 
cause  of  action  where  none  existed  in  their  favor  at  common  law. 
In  other  words,  if  the  injured  party  would  have  had  a  cause  of 
action  had  death  not  ensued,  then  these  sections  give  to  the  des- 
ignated representatives  a  cause  of  action,  and,  if  the  case  comes 
within  section  2121,  the  defendant  "shall  forfeit  and  pay  the  sum 
of  five  thousand  dollars,"  The  enquiry,  then,  is  whether  the  pres- 
ent case  comes  within  the  terms  of  that  section.  The  conditions 
of  the  first  clause  of  section  2121  are  that  death  must  result  from 
or  be  occasioned  by  the  negligence,  unskilfulness,  or  criminal  in- 
tent of  the  servant  while,  running,  conducting,  or  managing  any 
locomotives,  car,  or  train  of  cars.  The  statute  requiring  the  bell 
to  be  rung  or  the  whistle  to  be  sounded  at  these  public  crossings 
is  a  regulation  for  running  the  locomotive  engine  and  cars.  A 
failure  to  comply  with  the  law  is  negligence  per  se,  and  negligence 
in  this  respect  is  negligence  while  running  the  locomotive  and  cars. 
If  death  results  from  such  negligence,  the  case  is  within  the  statute 
fixing  the  damages  or  penalty  at  $5,000.  We  have  recently  held 
that  the  widow  of  a  servant  who  was  a  trackwalker  could  recover 
this.penalty  for  negligence  on  the  part  of  servants  in  chaise  of  a 
train  which  ran  over  and  killed  him ;  the  deceased  not  being  a  fel- 
low-servant with  the  servants  in  charge  of  the  train.  The  statute 
is  both  penal  and  compensatory.  The  reason  of  the  statute,  as 
well  as  its  letter,  applies  to  a  case  where  the  person  is  killed  at  a 
crossing  by  reason  of  negligence  of  the  servants  in  running  the 
engine  and  cars,  by  reason  of  a  failure  to  ring  the  bell  or  sound 
the  whistle. 

But,  if  the  negligence  in  this  case  consisted  alone  in  a  failure  to 
construct  and  maintain  a  lawful  crossing,  then  it  cannot  be  said 
that  the  death  resulted  from  or  was  occasioned  by  the 
negligence  of  the  servants  while  running  the  locomotive  or  cars. 
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The  negligence  meant  is  that  of  the  servants  who  are  running  or 
conducting  the'  cars.     If  the  plaintiff  is  entihed  to  recover  the 
6xed  sumof  $5,000  because  of  negligence  in  afailureto 
provide  the  proper  crossing,  it  must  be  under  the  second     PanaUr 
clause  of  section  2121.     The  conditions  of  that  clause    tedMth 
are,  so  far  as  it  has  any  application  to  this  case,  "when     mbmA  bf 
any  passenger  shall  die  from  any  injury  resulting  from     dalMUTft 
or  occasioned  by  any  defect  or  insufficiency  in  any    truk. 
railroad,  or   any  part  thereof."      The  plaintiff's  hua. 
band  was  in  no  sense  a  passenger,  and  for  this  reason  the  case  does 
not  come  within  this  clause  of  that  section.     The  court  therefore 
erred  in  directing  a  verdict  for  $5,000  if  the  jury  found  for  plain- 
tiff by  reason  of  a  defective  crossing.     From  the  only  abstract 
filed,  it  cannot  be  told  on  which  ground  the  jury  based  their  ver- 
dict; nor  is  there  anything  to  show  that  they  found  for  plaintiff 
on  the  ground  of  a  failure  to  ring  the  bell  or  sound  the  whistle. 
The  judgment  is  therefore  reversed,  and  the  cause  remanded. 
All  concur, 

Injnilai  C«ni1n<  DMitb — Oonrtnutloo  omiMonil  BUitnt*. — Mo.  Rev. St.  f^iai 
is  both  penal   and  compensatory,  and   the  emancipation  of  a   minor  son  by  his 

girentG  is  no  defence  to  an  action  by  them  for  hU  death.     Phllpot   v.   Missouri 
ac.  R.  Co.,  37  Am.  &  Eng.  R.  R.  Cas.  323. 


Delaware  and  Hudson  Canal  Co. 

V. 

Commonwealth. 

(rennsylvama  Sufreme  Court.  Oclobtr  1,  18S8.) 

nuntton— a«M  Xscelpti— Iiit«riUte  ConmMroe.— The  Pennsylvania  act  of 
June  17,  1879,  which  imposes  a  tax  upon  the  gross  receipts  of  railroad  companies 
organized  or  doing  busine^  within  the  commonweallh  "  for  tolls  and  transporta- 
tion, telegraph  business  or  express  buKineBs"  is  invalid  as  a  contravention  of  the 
provision  of  the  federal  constitution  that  congress  shall  have  power  to  regulate 
interstate  commerce  in  so  far  as  luch  receipts  are  derived  from  commerce  be- 
tween points  within  aind  points  without  the  State, 

Buns— Forolgn  Oompui]'— LoenaoT  Proparty.— If  anv  part  of  ihe  receipts  of  a 
foreign  company  doin^  business  within  the  State  is' taxable,  the  fact  that  the 
company  has  remitted  its  receipts  to  its  princip^il  office  in  another  State  does  not 
affect  the  right  of  Ihe  stale  to  levy  n  ta\  thereon. 

flftina — IntentUe  Oommara*— Truuportatlon — TemporuT  Datantlon. — Where 
coal  destined  for  a  point  duiside  the  Stale  Is  temporarilv  detained  at  a  point 
within  the  Stale,  such  detention  doe*  not  inKTxupt  the  transit  as  to  malce  the 
transportation  of  such  coal   local  and  not   interstate  commerce. 

Error  to  the  Court  of  Common  Pleas,  Dauphin  County. 
Account  by  the  commonwealth  of  Pennsylvania  against  the 
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Delaware  &  Hudson  Canal  Co.  (or  tax  upon  the  gross  receipts  of 
the  defendant  for  six  months  ending  December  31. 
MatanentcC     1 886.     The  defendant  company  is  incorporated  under 
(M«.  the  laws  of  the  State  of  New  York  and  has  its  general 

office  and  treasury  in  the  city  of  New  York,  but  a  por- 
tion of  its  canal  and  railway  system  is  situated  within  the  State  of 
Pennsylvania.  The  tax  assessed  against  the  defendant  amounted 
to  $9,541.08,  being  eight-tenths  of  one  per  centum  upon  the  sum 
of  $742,645,03.  The  statute  by  virtue  of  which  the  tax  was  im- 
posed is  as  follows : 

"Section  7.  That  every  railroad  company,  canal  company,  .  .  . 
and  every  other  company  or  limited  partnership,  now  or  here- 
after incorporated  or  organized  by  or  under  any  law  of  this  Com- 
monwealth, or  now  or  hereafter  incorporated  or  organized  by  any 
other  State,  and  doing  business  in  this  Commonwealth,  and  own- 
ing, operating,  or  leasing  to  or  from  another  corporation,  company, 
or  limited  partnership  any  railroad,  canal,  ...  or  other  de- 
vice for  the  transportation  of  freight  or  passengers,  or  in  any  way 
engaged  in  the  business  of  transporting  freight  or  passengers, 
.  .  .  shall  pay  to  the  State  Treasurer  for  the  use  of  the  Com- 
monwealth a  tax  of  eight-tenths  of  one  per  centum  upon  the  gross 
receipt.s  of  said  company  for  tolls  and  transportation,  telegraph 
business,  or  express  business.  The  said  tax  shall  be  paid  semi- 
annually upon  the  last  days  of  July  and  January  in  each  year,  the 
first  payment  to  be  due  on  the  last  day  of  July,  Anno  D&minionc 
thousand  eight  hundred  and  seventy-nine;  and,  for  the  purpose 
of  ascertaining  the  amount  of  the  same,  it  shall  be  the  duty  of 
the  treasurer  or  other  proper  officer  of  said  company  or  limited 
partnership  to  transmit  to  the  Auditor  General  a  statement,  un- 
der oath  or  affirmation,  of  the  amount  of  gross  receipts  of  the 
said  company  or  limited  partnership  derived  from  all  sources  dur- 
ing the  preceding  six  months  ending  on  the  first  days  of  July  and 
January ;  and  if  any  such  company  or  hmited  partnership  shall 
neglect  or  refuse  for  a  period  of  thirty  days  after  such  tax  be- 
comes due  to  make  said  returns,  or  to  pay  the  same,  the  amount 
thereof,  with  an  addition  of  ten  per  centum  thereto,  shall  be  col- 
lected for  the  use  of  the  Commonwealth  as  other  taxes  are  recov- 
erable by  law  from  said  companies  or  limited  partnerships:  Pro- 
vided, That  whenever  any  corporation,  company,  or  limited  part- 
nership, liable  to  a  tax  on  gross  receipts  under  the  provisions  of 
this  section,  possesses  and  exercises  the  right  to  mine  or  purchase 
and  sell  coal,  the  receipts  derived  purely  from  the  sale  of  coal  so 
mined  or  purchased  by  said  company  or  limited  partnership  shall 
not  be  taxed,  but  every  such  company  or  limited  partnership  shall 
keep  an  account  of  the  said  coal,  and  in  the  said  account  shall 
charge  itself  with  the  transportation  thereof,  at  the  same  rates  as 
are  charged  or  would  be  charged  by  the  said  company  or  limited 


DigiLizedbyGoOglc 


TAJtATIO.N — BBOtW    HBCEIPTS — FORlCIQN  COMPANY.  301 

partnership  for  the  transportation  of  similar  freight  for  other  com- 
panies or  individuals,  and  the  sums  so  chatted  for  transportation 
shall  be  returned  by  the  said  company  orEmited  partnership  to 
the  Auditor  General,  and  shall  be  taxed  as  a  part  of  the  gross  re- 
ceipts of  said  company  or  limited  partnership:  And  provided 
further.  That  in  any  case  where  the  works  of  one  corporation, 
company  or  limited  partnership  are  leased  to  and  operated  by  an- 
other coqjoration,  company,  or  limited  partnership,  the  taxes  im- 
posed by  this  section  shall  be  adjusted  between  the  said  corpora- 
tions, companies,  or  limited  partnerships  m  accordance  with  the 
terms  of  their  respective  leases  or  agreements,  but  (or  the  pay- 
ment of  the  said  taxes  the  Commonwealth  shal!  first  look  to  the 
corporation,  company,  or  limited  partnership  operating  the  works, 
and, upon  payment  bythe  said  company  or  limited  partnership  of 
a  tax  upon  the  entire  receipts  derived  from  the  operation  thereof, 
the  corporation,  company,  or  limited  partnership  from  which  the 
said  works  were  leased  shall  not  be  held  liable  under  this  section 
for  any  tax  upon  the  proportion  of  said  receipts  received  by  it  as 
rental  for  the  use  of  said  works." 

The  company  appealed  from  the  assessment  to  the  court  of 
common   pleas  of  Dauphin  county,  and   filed  the  following  ob- 
jections: "(i)  The  Delaware  and  Hudson  Canal  Com- 
pany is  a  corporation  and  citizen  of  the  State  of  New    oljaotioB* 
York,  having  its  principal  office  and   place  of  business     M  Nttk- 
and  general  treasury  in  the  city  of  New  York,  in  said     tumt  tt 
State;  and   at  the  time  when   the   taxes   claimed   in     t*z. 
the  settlement  hereby  appealed   from   are   alleged   to 
have  accrued  or  become  due,  and  also  at  or  prior  to  the  time 
of  the  settlement   of    the  account  by   the  Auditor  General,  all 
of   the   receipts  upon   which  taxes   are  charged    were   the   per- 
sonal property  of   said   company  in   the  city  and  State  of  New 
York,  mingled  with  its  other  receipts  and  personal  property  in  said 
State,  and  were  not  subject  to  taxation  by  the  State  of  Pennsyl- 
vania.    (2)  Of  the  gross  amount  of  $742,635.03  upon  which  tax 
is  chai^d  in  the  settlement  hereby  appealed  from,  no  more  than 
$158,141.98  was  received,  or  ever  was,  physically,  within  the  Com- 
monwealth of  Pennsylvania,  and  the  said  sum  of  $158,141.98  re- 
ceived in  Pennsylvania  by  agents  of  the  company  had  been  by 
them  paid  into  the  general  treasury  of  the  company  in  the  city  of 
New  York,  before  the  time  at  which  the  taxes  claimed  are  alleged 
to  have  accrued  and  become  due,  and  before  the  date  of  the  set- 
tlement of  the  account  by  the  attorney  general.     {3)  The  taxa- 
tion by  the  State  of  Pennsylvania  of  property  owned  in  New  York 
by  a  corporation  of  the  State  of  New  York  is  in  violation  of  a 
necessary  implication  of  the  constitution  of  the  United  States, 
that  each  State  shall  have  jurisdiction  only  over  property  within 
its  own  territorial  limits.     (4)  A  large  proportion  of  the  receipts 
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taxed  in  the  settlement  hereby  appealed  from,  including  a  part  of 
the  $158,141.98  actually  received  within  the  State  of  Pennsylva- 
nia, as  well  as  the  receipts  never  physically  within  the  State  of 
Pennsylvania,  was  derived  from  freight  and  passengers  carried  by 
continuous  transportation  from  points  10  Pennsylvania  to  points 
in  other  States,  or  from  points  in  other  States  to  points  in  Penn- 
sylvania, or  from  points  in  other  States  to  points  in  other  States 
passing  through  the  State  of  Pennsylvania.  The  taxation  of 
freight  or  passengers  transported  by  continuous  lines  of  trans- 
portation out  of,  into,  or  through  the  State  of  Pennsylvania,  or  of  the 
receipts  forsuch  transportation  out  of,  into,  or  through  the  State  of 
Pennsylvania,  is  in  violation  of  that  clause  of  section  8,  art.  i ,  of  the 
constitution  of  the  United  States,which  provides  that  congress  shall 
have  power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes;  and  the  act  of  June  7, 
1879,  under  which  said  tax  is  claimed,  or  any  other  act  of  Assembly, 
if  it  shall  be  found  to  warrant  the  imposition  of  the  said  tax,  is 
unconstitutional  and  void.  {5)  The  taxation,  or  attempted  taxa- 
tion, by  the  State  of  Pennsylvania  of  moneys  never  physically 
within  the  State  of  Pennsylvania,  but  received  and  owned  in  New 
York  by  a  corporation  of  the  State  of  New  York,  because  said 
moneys  were  received  for  the  transportation  of  freight  or  passen- 
gers into,  out  of,  or  through  the  State  of  Pennsylvania,  is  in  vio- 
lation of  that  clause  of  section  8,  art.  i  of  the  constitution  of  the 
United  States,  which  reserves  to  congress  the  power  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes,  and  is  therefore  void." 

The  following  is  the  opinion  of  the  court  of  common  pleas: 

"This  case  was  tried  without  a  jury  under  the  act  of  1874.  We 
find  the  facts  to  be  as  follows : 

"(i)  The  defendant  is  a  transportation  company  incorporated 

by  the  State  of  New  York.     It  owns  and  operates  a 

nndini  of      canal  and  a  line  of  railroad,  part  of  which  is  in  New 

bat.  York  and  part  in  Pennsylvania.     It  is  doing  business 

in  this  Commonwealth. 

"(2)  For  the  six  months  ending  December  31,  1886,  its  gross  re- 
ceipts for  business  not  done  wholly  within  the  State  of  New  York 
were  as  follows : 

For  tollE  and  tramtportatlon  of  Treight  and  passengers   $375t5i6  ^ 

For  telegraph  business '''93  ^ 

For  express,. 3,18605 

For  transportation  of  coal  mined,  purchased,  and  sold 362,738  47 

Total •74^.*3S  P3 

"  (3)  Of  the  amount  received  for  tolls  and  transportation,  $220,- 
780.95  was  received  for  transportation  between  points  both  of 
which  are  within   the  State  of  Pennsylvania.;  $89,635.07  was  re- 
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ceived  for  transportation,  banning  in  Pennsylvania  and  ending 
in  other  States ;  $56,797.95  was  received  for  transportation,  be- 
ginning in  other  States  and  ending  in  Pennsylvania ;  and  $8,302.90 
was  received  for  transportation  beginning  and  ending  in  other 
States,  but  passing  through  Pennsylvania  on  the  way.  In  the  last 
three  classes  the  transportation  was  continuous  from  the  point  of 
beginning  to  the  point  of  ending,  and  the  freight  and  passengers 
were  carried  for  a  single  sum  or  chaise,  and  upon  a  single  way- 
bill or  ticket. 

"(4)  The  amounts  received  for  telegraph  business  and  for  ex- 
press business  were  wholly  for  business  done  between  points  both 
of  which  are  in  Pennsylvania. 

"  (5)  Of  the  amount  received  for  transportation  of  coal  mined, 
purchased,  and  sold,  $930.14  was  received  for  transportation  be- 
tween points  both  of  which  are  in  Pennsylvania;  $27,610.63  was 
received  for  the  transportation  of  coal  shipped  from  the  defend- 
ant's mines  in  Pennsylvania,  and  then  destined  to  points  without 
the  State,  but  temporarily  detained  at  Honesdale,  Pa.,  and  actually 
there  on  December  31,  1886:  and  $334,197.70  was  received  for  the 
transportation  of  coal  shipped  from  the  defendant's  mines  in  Penn- 
sylvania, and  ending  in  other  States.  The  coal  at  Honesdale  was 
afterwards  carried  to  its  destination  outside  the  State, 

"(6)  Of  the  amounts  received  fortransportation,  telegraph, and 
express  business,  between  points  both  of  which  are  in  Pennsylva- 
nia, viz. : 

♦210,780  95 
1,193  64 
3. '3°  OS 
930  '4 

1116,040  7S 

—Only  $156,948.34  was  received  or  ever  physically  within  the 
State  of  Pennsylvania,  the  rest  having  been  paid  to  the  defendant 
in  the  State  of  New  York.  The  said  sum  of  $156,948.34  was  re- 
mitted to  New  York  from  time  to  time  by  the  defendant's  agents 
in  Pennsylvania,  and  no  part  thereof  was  physically  within  the 
State  on  December  31,  1886. 

"(7)  This  settlement  taxes  the  entire  gross  receipts  mentioned 
in  paragraph  2  for  the  six  months  ending  December  31,  1886,  and 
is  made  under  section  7  of  the  act  of  1879  (P.  L.  116). 

"CONCLUSIONS  OF  LAW." 

"  The  first,  second,  third,  and  fifth  specification  of  appeal  can- 
not be  sustained.  If  any  part  of  the  company's  gross  receipts  are 
taxable,  the  tax  cannot  be  evaded  by  simply  sending  the  money 
out  of  the  State.    The  defendant  itself  is  here  for  purposes  of  pro- 
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£er  taxation,  and  it  does  not  matter  where  its  fundsare  physical>.- 
ept.  Western  Union  Telegraph  Co.  v.  Com.,  i  lo  Pa.  St.  405. 
"The  fourth  specification  raises  a  question  which  we  have  been 
reluctant  to  entertain,  and  which  nothing  but  a  clear 
Tu»tlmi  or  conviction  of  the  present  state  of  the  law  could  brinj; 
groMnoetpu  us  to  consider.  The  ai^ument  which  supports  it  i^ 
-Intontate  directly  in  the  face  of  the  Railway  Gross  Receipts  case. 
•offliMroe.  1 5  Wall.284  {decided  by  the  supreme  court  of  the  United 
States  in  1S72),  and  Philadelphia  &  S.  M.  Steamship 
Co.  V.  Com.,  104  Pa.  St.  109 ;  Pullman  Palace  Car  Co.  v.  Com.,  107 
Pa.  St.  148;  and  Western  Union  Tel^raph  Co.  v.  Com.,  1 10  Pa. 
St.  405  (decided  by  the  supreme  court  of  Pennsylvania).  Il  is 
perhaps  more  correct  to  say  that  the  ai^ument  chiefly  attacks  the 
case  in  1 5  Wall.,  for  the  Pennsylvania  cases  rest  upon  that,  and 
must  stand  or  fall  with  it.  If  we  had  any  doubt  upon  the  subject 
we  would  be  bound  to  gjve  the  commonwealth  the  benefit  thereof, 
and  uphold  the  tax  in  suit,  leaving  it  to  the  supreme  court  of  the 
United  States  to  choose  its  own  occasion  of  saying  plainly  how 
much  authority  its  own  decision  should  continue  to  have.  But 
if  the  court  has  already  spoken,  and  has  plainly  limited  or  destroyed 
the  force  of  its  earlier  opinion,  we  are  bound  by  this  action  also 
in  the  sphere  of  federal  law,  and  cannot  refuse  to  follow,  even  if 
some  of  our  own  decisions  are  still  formally  in  the  way.  That 
this  is  in  fact  the  present  situation,  and  that  the  case  in  15  Wail, 
has  been  in  effect  overruled,  carrying  with  it,  of  course,  the  cases 
in  which  our  own  court  simply  followed  that  decision,  we  are 
entirely  satisfied,  and  we  think  a  short  review  of  the  late  authori- 
ties will  make  clear. 

"  The  Railway  Gross  Receipts  case  was  that  of  the  Reading 
Railroad  Co.,  a  domestic  corporation,  and  its  receipts  from  all 
sources  were  held  to  be  taxable  by  Pennsylvania  for  two  reasons: 
First,  because  the  receipts  had  passed  into  the  general  property  of 
the  company,  and  had  thus  lost  their  distinctive  char- 
Ballw^r  acter  as  freight  earned  for  transportation ;  and,  second. 
erouBa-  because  the  tax  was  held  to  be  upon  the  company's 
Mlpu  saw  franchise,  and  to  be  only  measured  by  the  amount  of 
«nmlMd.  its  business  as  shown  by  its  receipts.  As  the  same 
court  had  just  decided  at  the  same  term,  in  the 
Freight  Tax  case,  15  Wall,  232,  that  a  tax  upon  the  freight  or 
tonnage  carried  from  one  State  into  another  was  a  regulation  of 
commerce,  and  could  not  be  imposed  by  the  State  of  Pennsylvania, 
even  upon  a  domestic  corporation,  engaged  in  such  carriage,  it  is 
not  too  much  to  say  that  the  Gross  Receipts  decision  was  received 
with  surprise.  It  was  at  once  felt  that  the  distinction  thus  drawn 
between  freight  and  the  money  paid  for  carrying  freight  was  unsound 
tnprinciple,andthat  the  decision  must  soon  be  overruled.  Even  at 
the  first,  its  force  was  much  weakened  by  the  strong  dissent  of 
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three  judges,  but,  of  course,  it  bound  all  inferior  courts,  what- 
ever their  opinion  of  its  reasoning  might  be,  and  it  was  followed 
here  in  the  cases  above  cited. 

"Since  1872,  however,  several  cases  on  the  subject  of  interstate 
commerce  have  been  decided  by  the  supreme  court  of 
the  United  States,  in  which  the  reasoning  of  the  court  Fugo  y. 
opposed  both  the  conclusion  and  the  logic  of  the  earlier  MloUgu 
decision;  and  finally  in  Fargo  v.  Michigan,  121  U.  5.  waalptd. 
230,  the  Railway  Gross  Receipts  case  was  taken  up  by 
name  for  consideration.  This  case  was  decided  in  April,  1887, 
while  the  last  case  on  this  subject  was  decided  by  the  supreme 
court  of  Pennsylvania  in  June,  1885.  Mr.  Justice  MILLER  easily 
and  plainly  distinguished  the  case  in  15  Wall,  from  the  case  then 
before  the  court,  and  would  naturally  have  then  dismissed  it  with- 
out further  discussion  of  its  authority  had  been  still  unquestioned; 
but  he  went  on  to  say,  with  much  significance,  and  with  an  evident 
reference  to  the  facts  of  the  earlier  case  :  '  The  proposition  that 
the  States  can,  by  way  of  a  tax  upon  business  transacted  within 
their  limits,  or  upon  the  franchises  of  corporations  which  they  have 
chartered,  regulate  such  business  or  the  affairs  of  such  corpora- 
tions, has  often  been  set  up  as  a  defence  to  the  allegation  that  the 
taxation  was  such  an  interference  with  commerce  as  violated  the 
constitutional  provision  now  under  consideration.  But  where  the 
business  so  taxed  is  commerce  itself,  and  is  commerce  among  the 
States  or  with  foreign  nations,  the  constitutional  provision  cannot 
thereby  be  evaded,  nor  can  the  States,  by  granting  franchises  to 
corporations  engaged  in  the  business  of  the  transportation  of  per- 
sons or  merchandise  among  them,  .  ...  acquire  the  right  to 
regulate  that  commerce,  either  by  taxation  or  in  any  other  way.' 
This  was  a  sufficiently  plain  declaration  that  the  second  ground 
on  which  the  tax  was  rested  in  1 5  Wall.,  viz.,  that  it  was  a  fran- 
chise tax,  could  not  be  maintained,  if  the  receipts  sought  to  be 
taxed  were  derived  from  interstate  commerce,  and  were  taxed  as 
receipts  from  transportation. 

"Fargo  V.  Michigan  was  followed  at  the  same  term  by  Philadel- 
phia &  S.  Steamship  Co.  v.  Com.,  122  U.  S,  326,  which  pi,iuajJH. 
was  a  case  substantially  identical  in  principle  with  the  gt.^* 

caseof  the  Railway  Gross  Receipts.  Ineach  the  defend-    ^,    „^ 
ant  was  a  Pennsylvania  corporation,  and  in  each  the  ^^^ 

tax  was  imposed  by  Pennsylvania  upon  its  gross  re-  ' 
ceipts,  including  those  derived  from  transportation  be- 
tween this  State  and  points  beyond  its  limits.  The  differences 
were — First,  that  one  defendant  was  a  railroad  company,  and  the 
other  was  a  steamship  company,  this  difference  being  immaterial, 
since  both  were  engaged  in  the  business  of  transportation  ;  and 
second,  that  the  act  of  1868  taxed  the  railroad  company  upon  its 
gross  receipts  .from  all  sources,  while  the  act  of   1877  taxed  the 
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steamship  company  only  upon  its  gross  receipts  fortollsandtrans- 
portation,  telegraph  business,  and  express  business,  this,  too,  being 
immaterial  from  the  present  point  of  view.  The  Commonwealth 
naturally  argued  that  the  case  in  15  Wall,  was  controlling,  and  that 
no  rational  distinction  could  be  drawn  between  that  decision  and 
the  case  of  the  steamship  company  then  before  the  court;  and, as 
we  understand  the  opinion,  which  was  delivered  by  Justice  BRAD- 
LEY, no  serious  effort  is  made  to  draw  such  adistinction.  On  the 
contrary,  he  expressly  declares  {122  U.  S.  342),  that  'a  review  of 
the  question  convinces  us  that  the  first  ground  on  which  the  de- 
cision in  State  Tax  on  Railway  Gross  Receipts  was  placed  is  not 
tenable;'  and,  as  the  second  and  only  other  ground  had  already 
been  declared  not  to  be  a  good  one  in  Fargo  v.  Michigan,  the  de- 
cision itself  would  seem  to  be  left  with  scanty  support.  Biit  Mr. 
Justice  Bradley  goes  on  to  speak  also  of  this  second  ground. 
While  he  does  not  think  that  the  tax  imposed  by  the  act  of  1877 
was  a  franchise  tax,  he  says  with  emphasis  :  '  It  certainly  could 
not  have  been  intended  as  a  tax  on  the  corporate  franchise,  because 
by  the  terms  of  the  act  it  was  laid  equally  on  the  corporations  of 
other  States  doing  business  in  Pennsylvania.  If  intended  as  a  tax 
on  the  franchise  of  doing  business,  which  in  this  case  is  the  busi- 
ness of  transportation  in  carrying  on  interstate  and  foreign  com- 
merce, it  would  clearly  be  unconstitutional.'  Further,  speaking 
of  the  general  subject  of  taxes  upon  interstate  commerce,  he  says 
(i  12  U.  S.  336), '  ]f,  then,  the  commerce  carried  on  by  the  plain- 
tiff in  error  in  this  case  could  not  be  constitutionally  taxed  by 
the  State,  could  the  fares  and  freights  received  for  transportation 
carrying  on  that  commerce  be  constitutionally  taxed  ?  If  the 
State  cannot  tax  the  transportation,  may  it  nevertheless  tax  the 
fares  and  freights  received  therefor?  Where  is  the  difference? 
Lookingat  the  substance  of  things,  and  not  at  mere  forms,  it  is 
very  difficult  to  see  any  difference.  The  one  thing  seems  to  be 
tantamount  to  the  other.  It  would  seem  to  be  rather  metaphysips 
than  plain  logic  for  the  State  officials  to  say  to  the  company :  "We 
will  not  tax  you  for  the  transportation  you  perform,  but  we  will 
tax  you  for  what  you  get  for  performing  it."  Such  a  position  can 
hardly  be  said  to  be  based  on  a  sound  method  of  reasoning.' 

"  If  the  case  thus  referred  to,  With  others  therein  cited,  and  the 
language  quoted,  do  not  completely  overthrow  the  authority  of 
the  State  tax  on  Railway  Gross  Receipts,  we  are  at  a 
Bailmy  loss  to  understand  their  meaning.     Believingthat  they 

OroM  do,  we  think  it  our  duty  to  disregard  that  decision,  and 

Btoalpto  to  follow  the  latter  cases  in  holding  that  a  statute 
«ua  oTw-  which  attempts  to  tax  the  gross  receipts  of  transporta- 
PHtod,  tion  companies,  derived  in  the  language  of  the   act 

before  us,  'from  tolls  and  transportation,  telegraph  busi- 
ness, or  express,'  is  not  valid,  so  far  as  such  receipts  are  derived 
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from  commerce  between  points  within  and  points  without  the 
State.  It  is  valid,  however,  as  to  all  receipts  derived  from  com- 
merce which  is  internal, — that  is,  the  commerce  which  is  wholly  con- 
fined within  the  limits  of  the  State, — for  this  is  as  much  under  its 
control  as  foreign  or  interstate  commerce  is  under  the  control  of 
the  general  government  (Sands  v.  Improvement  Co.,  123  U.S. 
2q5),  and  therefore  the  State  may  lawfully  tax  receipts  from  such 
internal  commerce,  although  the  company  doing  the  business  is  a 
foreign  corporation.  If  such  corporation  comes  into  Pennsylvania 
and  carries  on  here  the  business  of  internal  commerce,  its  receipts 
therefrom  may  be  taxed  precisely  as  if  it  were  a  domestic  corpor- 
ation. These  principles  require  us  to  say  that  the  defendant  is 
only  taxable  upon  $226,090.78  of  its  gross  receipts  for  the  period 
in  question.  The  rest,  being  the  sum  of  $5 16,544.25,  was  received 
for  transportation  between  points  within  and  points  without  the 
State,  or  between  points  without  the  State  but  passing  through 
the  State  on  its  way,  and  therefore  cannot  be  taxed  by  this  Com- 
monwealth. 

"  One  further  word  may  be  necessary.  Included  in  the  sum  of 
$516,544.25  is  the  sum  of  $27,616.63  for  transportation  of  coal 
from  the  defendant's  mine  to  Honesdale,  and  there  detained  while 
in  transit.  This  coal  was  all  destined  for  points  outside  the  State 
when  it  left  the  mines.  Lack  of  storage  room  at  points  of  destin- 
ation, or  some  other  reason,  detained  it  temporarily  at  Honesdale, 
but  its  place  of  destination  continued  to  be  outside  the  State,  and 
thither  it  was  ultimately  carried.  The  transportation,  therefore, 
had  actually  begun,  the  property  was  in  the  custody  of  the  car- 
rier, and,  as  the  article  was  destmed  for  a  point  without  the  State, 
interstate  commerce  was  already  being  carried  on.  The  tempo- 
rary stoppage  was  not  an  abandonment  of  the  original  movement, 
and  the  coal  was  therefore  as  fully  protected  at  Honesdale  as 
when  in  motion  upon  the  company's  cars.  Coe  v,  Errol,  1 16  U. 
S.  517.     The  amount  due  the  Commonwealth  is  as  follows: 

EigKt-tenths  of  one  per  cent,  upon  1116,090.78 |i,SoS  73 

rntere«t  from  May  30,  1887,  to  April  i,  18SS 181  67 

Attorney  general  b  commluion 90  40 

Total |i.dSi  79 

"For  which  sum  we  direct  judgment  to  be  entered,  if  exceptions 
are  not  filed  according  to  law." 

Both  plaintifT  and  defendant  bring  error. 

M.  E.  Olmsted  for  Delaware  and  Hudson  Canal  Company, 

W.  S.  Kirkpatrick,  Atty.  Gen.  and/oAw  F.  Sanderson,  Dep.  Atty. 
Gen.  for  the  Commonwealth. 

Per  Curiam. — We  have  examined  with  care  the  opinion  of 
of  the  learned  judge  who  tried  the  above  stated  case  in  the  court 
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below,  and  we  are  satisfied  that  the  conclusions  reached  t^  him 
are  correct ;  nor  do  we  deem  it  advisable  to  attempt  to  add  any- 
thing to  what  he  has  so  well  said. 
The  judgment  is  affirmed.  ' 

Tmiatlaa  tf  QroM  BaMlpU— blCTaUt*  OinuBtrM. — Although  the  frmnchiKt  of 
ft  comptn;  engaged  in  the  buiincus  of  ■  common  carrier  are  derived  from  the 
State,  the  State  has  not  the  power  to  tax  the  groeg  receipts  of  anj  «uch  carrier 
for  the  transportation  of  paescngers  of  freight  between  terminal  points,  one  or 
both  of  which  are  without  the  State.  Goods  transported  between  two  terminal 
pointu  both  of  which  are  within  the  State,  are  subject  to  the  taxation  hy  the 
State  although  part  of  tbe  route  is  situated  in  «n  adjoining  Slate.  The  carriage 
of  goods  bv  such  route  is  not  interstate  commerce.  Commonwealth  v.  Lehigh 
VaTlej'  R.  Co.  (Pa.),  17  Atl.  Rep.  179. 

See  Ratterman  T>.  Western  Union  Tel.  Co..  117  U.S.  411;  ».  c,  Jl  Am.  & 
Eng,  Corp.  Cas.  i,  note  10 ;  Northern  Pac.  R.  Co.  v.  Raj-mond,  feU,  p.  379. 
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LesuEUR,  County   Treasurer. 

{Arizona  Safreme    Court,  Srflembrr  IS,  ISSS.) 

taxtMon — Sxamptloii — Blsht  Of  Vfty. — The  exemption  of  a  right  of  wajr  from 
taxation  does  not  exempt  the  superstriicture,  r.  e.,  a  railway,  thereon. 

Bune — Tower  of  Turltorr — FnuieUM — latwatat*  ComoMra*. — Taxation  of  the 
franchise  of  a  railway  granted  by  act  of  congress,  by  the  territories,  is  not  in 
conflict  with  the  constitutional  grant  to  congress  of  the  power  to  regulate  com- 
merce among  the  several  States. 

•ujM — Fwlertl  Asonor- — Nor  Is  the  taxation  by  a  territory  of  the  franchise  of 
a  corporation  incorporated  by  act  of  congress  unconstitutional,  as  the  taxation 
of  a  federal  agency,  in  the  absence  of  such  restriction  in  the  grant  of  the  tax- 
ing power  to  the  territory,  as  congress  may  permit  the  territory  to  do  so. 

•ama — BtillUK  Btoek — aitm.— For  the  purposes  of  taxation,  the  silu-i  of  the 
rolling  stock  of  a  railway  company  is  where  It  is  habitually  used.  If  the  speci- 
fied properly  be  constantly  changing,  the  amount  maj"  be  fixed  by  the  average 

—Exemption  frocn  taxation  is  the  exception 
jfitained  only  from  the  strictest  construction. 
a. — The  words  "right  of  way"  in  a  grant 
describe  the  tenure,  not  the  land,  granted. 

W.  C.  Hascldine  {Sumner  Howard  and  E.  M.  Sanford  of  coun- 
sel) for  appellant. 

Baldwin  &  Baldwin  for  appellee. 

Barnes,  J. — This  was  a  suit  to  enjoin  the  collection  of  taxes 
levied  upon  the  property  of  the  plaintiff  by  the  proper  revenue  offi- 
cers of  Apache  county.     The  ground  upon  which  the  injunction 
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is  sought  is  that  the  assessment  was  illegal.     The  levy  was  made 
upon  the  improvements  on  a  certain  strip  of  land  in  said  county, 
200  feet  wide  and  112  miles  long,  upon  the  center  line 
of  which  the  railroad  of  plaintiff  is   situate ;  the  im-    sutMnnt 
provements   consisting   of    culverts,  wooden   bridges,     ^bm*. 
grading,  trestles,  rock,  earth  cuts,  ^nd  fills ;  also  265,- 
000  wooden    cross  ties,  steel    and   iron  rails,  fish   plates,  bolts, 
and  spikes  thereon;  also  steam  pumps  and  water  tanks,  section 
houses,  depot  buildings,   round  house,  hotel,  coal   chutes,  side 
tracks,  blacksmith  shops  thereon;  also  twelve  cottages,  used  by 
employes,  500  feet  from  the  track;  the  franchise  of  plaintiff  to  do 
business  and  collect  freights  and  fares,  except  business  with  the 
United  States;  also  a  telegraph   plant  along  the  said   line;  also 
safes  and  office  furniture;  also  railway  supplies;  also  fifteen  loco- 
motives, four  coaches,  two  mail  and  express  cars,  one  hundred 
box  cars,  seventy-five  flat  cars,  seven  caboose  cars,  sixteen  living 
cars,  fifteen  hand  cars,  coal  on  hand,  and  cross  ties. 

Against  the  legality  of  this  assessment  it  is  urged,  first,  that 
the  superstructure  and  improvements,  buildings,  etc., 
on  what  is  called  the  "  right  of  way  "  of  the  plaintiff  is  TukUm- 
exempted  from  taxation  by  its  charter.  By  its  char-  Bztaiipdon 
ter  (14  U.  S.  St.  at  Large,  292),  "the  right  of  way  of  "right 
through  the  public  lands  is  granted  to  plaintiff  for  the  ttwMj." 
construction  of  a  railroad  and  telegraph,  to  the  extent 
of  one  hundred  feet  on  each  side  of  said  road,  including  necessary 
grounds  for  station  buildings,  shops,  switches,  turn  tables,  and 
water  stations;  and  the  right  of  way  shall  be  exempt  from  taxa- 
tion within  the  territories  of  the  United  States."  It  is  said  that 
this  is  a  grant  of  an  interest  in  the  real  estate,  taken  for  a  right  of 
way,  and  that  whatever  is  attached  to  it  becomes  a  part  of  the 
realty,  and,  as  the  right  of  way  is  exempt,  that  the  exemption 
carries  with  it  whatever  has  become  a  part  of  the  realty.  No  one 
can  question  that  a  right  of  way  is  an  interest  in  the  realty:  nor 
that  culverts,  bridges,  railway  switches,  depot  buildings,  etc., 
thereon,  become  part  of  the  realty.  He  who  has  title  to  the 
right  of  way  has  title  to  the  superstructure.  They  would  pass  by 
grant,  and  would  be  subject  to  the  laws  regulating  the  convey- 
ance of  real  estate,  including  the  statute  of  frauds.  All  this  will 
be  conceded.  But  does  it  foiiow  that  the  exemption  of  the  right 
of  way  exempts  all  appurtenances  afterwards  attached  thereto? 
This  is  the  question.  The  supreme  court  of  Montana  seems  to 
hold  that  it  does,  though  a  careful  consideration  of  the  decision 
will  show  that  this  conclusion  is  dictum.  Northern  Pac.  R.  Co.  v. 
Garland,  3  Pac.  141 ;  17  Am.  &  Eng.  R.  R.  Cas.  364.  The  char- 
ter of  the  Northern  Pac.  R.  Co.  is  in  the  same  words  as  the  At- 
lantic  &  Pac.  R.  Co.'s  charter.  In  that  case  the  tax  was  levied 
upon  an  assessment  of  "  twenty  miles  of  railroad  and  rolling 
37  A.  &  E.  R.  R.  Ca«.-~J4 
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Stock."  The  assessment  of  twenty  miles  of  railroad  did  include 
the  right  of  way,  as  the  argument  of  that  case  and  the  cases  cited 
demonstrate  conclusively.  And  the  court  rightly  held  that  the 
assessment  was  illegal,  in  that  the  exempted  right  of  way  was  in- 
cluded in  it.  This  was  all  that  was  before  the  court,  and  is  all 
that  was  really  decided.  .  The  cases  cited  do  not  lead  beyond 
this  conclusion.  Appeal  of  North  Beach  &  M.  R.  Co.,  32  Cal. 
506.  This  case  holds  that  a  right  of  way  is  an  easement  in 
the  land,  and  that  the  estate  is  real  property,  and  may  be 
taxed  as  such.  The  opinion  is  quoted  at  large  in  the  Mon- 
tana case.  We  have  never  seen  the  principle  here  stated  doubted. 
Washb.  Easem.  5,  says:  "An  easement  always  implies  an  interest 
in  the  land.  It  may  be  a  freehold  or  a  chattel  one,  according  to 
its  duration.  It  is  real  property,  and  it  is  created  by  grant."  In 
this  it  differs  from  a  licence.  Rowbotham  v.  Wilson,  8  EI.  &  BI. 
157;  Ex  Parte  Coburn,  i  Cow.  570;  Heaton  a-.  Ferris,  l  Johns. 
146;  Wolfe  V.  Frost,  4  Sandf.  Ch.  86;  Foster  v.  Browning,  4  R.  I. 
51 ;  Buckeridge  v.  Ingram,  2  Ves.  Jr.  654;  Binney's  Case,  2  Bland 
145 ;  Bowman  v.  Wathen,  2  McLean  385 ;  Gas  Co.  v.  Thurber,  2 
R.  I.  21 ;  Albany  &  S.  R.  Co.  v.  Osborn,  12  Barb.  225  ;  Albany  & 
W.  S.  R.  Co.  V.  Canaan,  16  Barb.  247;  Sangamon  &  M.  R.  Co.  p. 
Morgan  Co.,  14  III.  166;  Williams  v.  New  York  Cent.  R.  Co.,  16 
N.Y.  100;  Mahon  f.  New  York  Cent.  R.  Co.,  24  N.Y.  658;  Wager 
V.  Troy  Union  R.  Co.,  25  N.Y.  526;  Waterloo  v.  Auburn  &  R.  R. 
Co.,  3  Hill  569;  People  v.  Cassity,  46  N.  Y.  46;  New  Haven  v. 
Fair  Haven  &  W.  R.  Co.,  38  Conn.  422;  Chicago  v.  Baer,4i  111. 
306;  Loan  &  Trust  Co.  v.  Hendrickson,  25  Barb.  494;  i  Washb. 
Real  Prop,  3,  These,  and  many  other  authorities  that  may  be 
cited,  clearly  point  out  the  law  as  stated.  An  assessment  of 
twenty  miles  of  railroad  was  an  assessment  of  the  real  estate,  and 
included  the  right  of  way  and  the  superstructure  thereon.  How 
we  are  to  conclude  from  these  premises,  however,  that  the  exemp- 
tion of  a  right  of  way  ex  vi  termini  exempts  from  taxation  the 
superstructure,  we  cannot  see.  It  is  non  sequitur.  Exemption 
from  taxation  is  an  exception  from  the  general  rule  that  all  prop- 
erty shall  be  taxed  equally.  He  who  asserts  that  his  property  is 
exempt  must  show  it  by  the  clear  letter  of  the  law.  No  intend- 
ments are  in  his  favor.  No  construction  will  aid  him. 
Oautroetlmi  Every  doubt  will  be  resolved  against  him.  He  does 
ofitatnta  not  stand  favored,  as  does  a  grantee  or  a  mortgagee. 
gruUnf  The  meaning  of  words  is  not  broadened  to  include  him. 
«unpttmi  Though  you  will  construe  liberally  when  you  tax,  you 
fromtuft-  fhust  construe  strictly  to  exempt.  You  must  point  it 
tlon.  out   in  the  words,   "//(j  lex  scripta  est  "  free  from 

doubt  or  ambiguity.  Cooley,  Tax'n,  204;  Philadel- 
phia &  W.  R.  Co.  V.  Maryland.  10  How.  376;  10  Am.  &  Eng.  R. 
R.  Cas.  792 ;  Bank  v.  Billings,  4  Pet.  j  14 ;  Vicksburg,  S.  &  P.  R. 
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Co.  V.  Dennis,  1 16  U.  S.  665 ;  Cottle  v.  Spitzer,  65  Cal.  459;  Wal- 
ler  V.  Hughes,  11  Pac.  Rep.  122.  Shields,  J.,  for  this  court, 
says :  "No  property  within  the  territory  is  exempt  from  the  oper- 
ation  of  these  revenue  laws,  unless  put  beyond  them,  designedly 
and  unequivocally,  by  the  legislative  or  other  sovereign  power. 
A  mere  inference  that  certain  property  is  exempt  from  taxation 
will  never  do ;  nor  will  it  be  assumed,  unless  the  language  used 
is  too  clear  to  admit  of  doubt."  Chicago,  B.  &  K,  C.  R.  Co.  v. 
Guffey,  120  U.  S.  560;  29  Am,  &  Eng.  R.  R.  Cas.  200:  "  It  is  the 
settled  doctrine  of  this  court  that  an  immunity  from  taxation  by 
the  State  will  not  be  recognized,  unless  granted  in  terms  too  plain 
to  be  mistaken." 

By  this  rule,  then,  we  come  to  a  construction  of  section  2  of 
the  plaintiff's  charter.     The  lands  of  plaintiff  are  not  assessed; 
nor  is  the  right  of  way  as  such.     Improvements,  cul- 
verts, bridges,  ties,  iron,  buildings,  etc.,  located  on  the    OoBrtnw- 
right  of  way,  are.     But  were  these  exempted  by  the     Uon  of 
exemption  of  the  right  of  way  ?     Had  congress  so  in-     ohvtat. 
tended,  it  would  have  been  easy  to  have  said  so ;  the 
addition  of  a  word  or  two  would  have  made  it  certain.     Congress 
granted  a  right  of  way  over  the  public  lands,  and  in  the  same 
section  it  exempts  what  is  granted  from  taxation.     It  did  not 
grant  improvements,  culverts,  bridges,  buildings,  iron,  ties,  etc. 
This  was  property  to  be  placed  there  afterwards  by  the  grantees- 
Shall  we  infer  that  it  exempted  what  it  did  not  grant,  when  it 
does  not  say  so  or  use  words  looking  in  that  direction  ?    We  think 
not.     We  should  stand  by  the  letter  of  the  law,  in  favor  of  equal- 
ity of  taxation.     We  will  not   infer  that  congress  has  done  so 
unjust  a  thing  as  to  expose  an  immense  property  thereafter  to  be 
created  where  it  would  demand  the  constant  protection  of  all  the 
machinery  of    organized  society  at  a  great  expense,  and  then 
relieve  it  of  its  just  burden  of  taxation  in  order  to  defray  these 
expenses.     It  was  projected  into  almost  a  wilderness,  where  in- 
habitants were  few ;  where  the  title  to  the  lands  was  in  the  United 
States,  free  from  taxation ;  where  the  burdens  of  sustaining  social 
order  would  at  best  be  heavy.     Such  a  property  as  this  would 
greatly  increase  these  burdens.     It  cannot  be  thought  for  a  mo- 
ment that  congress  intended  by  the  use  of  the  innocent  words, "and 
the  right  of  way  shall  be  exempt  from  taxation,"  to 
do  such  a  monstrous  wrong  as  to  exempt  the  mill-     enat  of 
ions   the  grantees  should  put  upon  the  right  of  way     "riglitat 
from  taxation  for  ail  time.       It  is   further  urged  with     w«r"doM 
great  force,  skill,  and  ability   that  the  grant  of  right     uotMnv^ 
of  way   to   a   railroad  is  sui  generis,  and  is  in  fact  a     th*  im. 
grant  of   the  fee;  and,  if  so,  to  exempt  the  fee   so 
granted-  exempts  the  superstructure.      It  is   said  that  the  term 
"  right  of  way  "  is  used  to  describe  the  land  granted — that  is,  that 
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these  are  words  of  description,  rather  than  of  tenure.  We  cannot 
concur  with  this  view,  and  no  authority  can  be  found  which  so 
holds.  We  must  conclude  that  the  words  are  used  in  their  com- 
mon, well-known,  and  universally  accepted  legal  meaning,  and 
that  it  was  a  grant  of  an  easement  as  defined  by  the  law.  It  was 
not  a  grant  of  the  fee.  Should  the  company  see  fit  to  change 
its  line  and  abandon  its  present  alignment  at  any  point,  the  right 
of  way  so  abandoned  would  revert  to  the  grantor. 

Again,  it  is  urged  that  the  assessment  of  the  franchise  of  this 
company  is  the  taxing  of  a  federal  agency,  and  hence  it  may  not 
be  taxed;  and  the  case  of  Philadelphia  &  S.  M.  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326,  is  cited.  That  case 
Tuatloa  and  the  authorities  cited  therein  hold  that  the  State 
of  bdnnl  may  not  tax  a  federal  agency  created  by  act  of  con- 
mgmej.  gress,  and  also  that  a  State  may  not,  by  taxation,  in- 

terfere with  interstate  commerce.  This  is  a  power 
specially  delegated  by  the  constitution.  "Congress  alone  can 
deal  with  such  transportation;  its  nonaction  being  equivalent  to 
a  declaration  that  it  shall  remain  free  from  burdens  imposed  by 
State  legislation."  Bradley,  J.,  in  case  supra.  California  v.  Cen- 
tral Pac.  R,  Co.,  127  U.  S.  41.  In  the  case  at  bar  congress  has 
acted.  The  act  says  this  right  of  way  shall  be  exempt  from  tax- 
ation. Inclusio  unius,  exclusio  alterius.  Congress  excludes  or 
exempts  only  the  right  of  way ;  hence  the  inference  is  that  all 
else  is  not  excluded  or  exempted.  The  constitution  declares 
that  "congress  shall  have  power  to  regulate  commerce  with  the 
foreign  nations  and  among  the  several  States,"  etc.  Article  1,  §  S. 
This  takes  the  power  from  the  States,  and  delegates  it  to  congress. 
Congress  might,  therefore,  tax  or  authorize  the  taxation  of  the 
franchises  of  interstate  carriers.  But  the  act  of  the  territory'  is 
the  act  of  congress.  Rev.  St.  U.S.  §  1851.  "The  legislative 
power  of  this  territory  extends  to  all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  constitution  and  laws  of  the 
United  States.  No  tax  shall  be  imposed  upon  the  property  of 
the  United  States;  norshall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or  property  of  residents." 
This  is  the  only  limitation  placed  upon  the  taxing  power  of  the 
territory,  and  should  be  held  to  be  a  delegation  by  congress  of  its 
admitted  power  to  the  territories  to  tax  all  else.  A  franchise  is 
property,  has  value,  and  it  is  not  prohibited  to  tax  it.  To  do  so 
is  not  inconsistent  with  the  constitution  or  laws  of  the  United 
States.  Section  1850,  Rev.  St.  U.  S.,  enacts  that "  all  laws  passed 
by  the  legislative  assembly  shall  be  submitted  to  congress,  and 
if  disapproved,  shall  be  null  and  void."  And  may  we  not  add, 
"otherwise  shall  have  full  force  and  effect?"  February  12, 18751 
the  territory  enacted  (Comp.  Laws,  §  2005)  that  "  all  property  of 
every  kind  and  nature  whatsoever  within  this  territory  shall  be 
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subject  to  taxation,  except,"  and  a  franchise  of  a  corporation  is 
not  in  any  of  the  exceptions.  We  must  conclude,  therefore, 
that  congress  has  granted  to  the  territory  the  right  to  tax  fran- 
chises, whether  they  be  federal  agencies  or  the  means  of  inter- 
state commerce.  Congress  may  withdraw  this  power  whenever 
it  sees  fit,  and  may  disapprove  of  this  legislation.  Until  it  does 
so,  it  must  be  enforced,  as  the  law  of  the  territory.  Congress 
will  carefully  guard  all  of  its  agencies,  and  see  to  it  that  the  ter- 
ritories do  not  impair  their  efficiency,  and  also  will  look  well  after 
the  commerce  among  the  States,  that  it  be  not  obstructed,  and 
will  act  when  occasion  requires.  Until  it  does,  it  must  be  re- 
garded as  having  approved  of  this  legislation. 

Again,  it  is  contended  that  all  of  this  rolling  stock  has  its  situs 
and  domicile  in  Albuquerque,  N.  M.,  and  was  not  subject  to  tax- 
ation within  said  county.     It  appears  that   the  headquarters  of 
the  western  division  of  plaintiff's  railroad  was  at  Albuquerque, 
N.  M.,  and  that  it  had  over  i.ooo  cars  and  engines  in 
constant     use     between    Albuquerque,     N.     M.,    and     T4zati<Hi— 
Mojave,  Cal.,  a  distance  of   over  800  miles,   moving    Utu  of 
passengers  and  freight."    Plaintiff  returned  fifteen  loco-    rolling 
motives,  16  office  cars,  and  7  caboose  cars  as  constant-    itotk. 
]y  in  Apache  county;   181   cars  were  added    by  the 
assessor.     This  question  is  set  at  rest  by  the  supreme  court  of  the 
United  States  in   Marye  v.  Baltimore  &  O.  R.  Co.,  8  Sup.  Ct. 
Rep.  1037  (April  23,  1888);   "  It  is  quite  true  as   the  situs  of  the 
Baltimore  &  Ohio  Company  is  in  the  State  of  Maryland,  that, 
also,  upon  general  principles,  is  the  situs  of  all  its  persona]  prop- 
erty ;  but  for  the  purposes  of  taxation,  as  well  as  for  other  pur- 
poses, that  situs  may  be  fixed  in  whatever  locality  the  same  may 
be  brought  and  used  by  its  owner,  by  the  law  of  the  place  where 
it  is  found."     "  And  such  a  tax  might  be  properly  assessed  and 
collected    in  cases  like  the   present,  where  the  specific  and  indi- 
vidual items  of  property  so  used  and  employed  were  not  contin- 
uously the  same,  but  were  constantly  changing,  according  to  the 
exigencies  of  the  business.     In  such  cases  the  tax  might  be  fixed 
by  an  appraisement  and  valuation  of   the   average  amount   of 
the  property  thus  habitually  used." 

In  the  above  case  the  situs  was  conceded  to  be  in  Maryland. 
That  State  granted  its  charter.  In  this  case,  it  is  by  no  means 
conceded  that  the  place  of  the  "headquarters  of  the  western  di- 
vision" is  the  situs  of  the  company.  The  charter  designates  no 
place  of  general  business.  For  the  purposes  of  taxation,  its  situs 
must  be  wherever  business  is  done,  and  its  personal  property  en- 
gaged in  that  business  shall  be  subject  to  the  taxing  laws  of  the 
place  where  it  is  so  used.  The  above  decision  makes  it  unneces- 
sary to  review  the  long  list  of  cases  cited,  as  this,  the  last  case, 
settles  all  conflict  and  resolves  all  doubt. 
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It  b  insisted,  also,  that  the  telegraph  Unes  erected  on  the  right 
of  way  are  exempt,  for  the  same  reasons  as  depots,  etc.  We 
think  not,  for  the  reasons  given  heretofore.  It  is  clear  that  sec- 
tion 3,  c.  53,  Comp.  Laws,  Ariz.,  refers  to  telegraph  lines  con- 
structed under  the  provisions  of  that  act.  The  lines 
of  this  plaintiff  are  constructed  by  authority  of  the 
at  uie-  act  of  congress  granting  its  charter.     Under  what  cir- 

gnph  IlBM.     cumstances  a  court  of  equity  will  entertain  jurisdic- 
tion to  enjoin  'the  collection  of  a  tax,  see  the  case  of 
Campbell  v.  Bashford,  l6  Pac.  Rep.  269,  where  the  question   is 
discussed  by  this  court. 

We  see  no  error  in  this  record,  and  the  judgment  of  the  district 
court  is  affirmed. 

Wright,  C.  J.,  and  Porter,  J.,  concur. 

Taxatton  of  NkUonal  OorporaUou. — See  note.  14  Am.  8c  Eng.  R.  R.  CaG.  34 ; 
California  v.  Cent.  Pac.  R.  Co.,  127  U.  S.  i  ;  «.  c,   33   Am.  &  Eng.  R.  R.  Cas. 

Ki;  Southern  Pac.  R.  Co.  r.  California,  118  U.  S.  109:  R.c,  15  Am.  &   Eng.  R- 
.  Cas.  525;  Allen  v.  Texas  &  Pac.  R.  Co.,  34  Am.  &  Eng.  R.  R.  Cas.  18;  Santa 
"'         J.  Southern  Pac.  R.  Co.,  13  lb.  183,  nole,  344;  note  13  lb.  377. 
m™  »»  B^iii..  aMu.h__c>^  Slate  r.  St.  Louis  County,  19  Am. 
r  Co.  T.  State  of  Texas,  64  Tex.  1 
e.  34  Am.  &  Eng.   R.  R.  Cas.  6j6,  637;  Vicks' 

^  _  ...  — . ,  __  .  .is8,  10s;  f.  c,  33  Am.  &  Eng.  R.  R.  Cas.  739; 

Fargo  V.  Auditor  General,  23  lb.  216;  Pulltnan  Southern  Car  Co.  v.  Nolan,  17 
lb.  398,  nole,  405;  Comstock  v.  Grand  Rapids, 17  lb.  457;  Baltimore  &  O.  R.  Co. 
V.  Allen,  17  lb.  461,  note,  466;  Raleigh  &  G.  R.  Co.  v.  Wake  County,  17  lb.  466^ 


San  Benito  County 

V. 

Southern  PAcmc  R.  Co. 

{.California  Snfrtme  Court,  Dectmber  IS,  iS88.) 

HtialelpU  OrdlnuLca — Lieme* — Valldltr. — An  ordinance  by  a  countj  requiring 
a  railroad  company  to  take  out  and  paj  for  a  licence  to  continue  its  business  of 
carrying  persons  or  freight  for  hire  by  means  of  railroad  cars  in  the  countv.  is 
void,  when  the  charter  and  franchise  of  the  company  are  derived  by  grant  of  the 
Congress  of  the  United  States, 

Appeal  from  Superior  Court,  San  Benito  County. 

N.  C.  Briggs,  J.  B.  Lamar,  Walter  A.  Lamar,  J.  E.  Foulds  for 
appellant. 

N.  A.  Hawkins,  District  Attorney  and  B.  B.  McCroskey  {Mc- 
Croskey  &■  Hunder,  of  counsel)  for  respondent. 

Patterson,  J. — In  view  of  the  decisions  of  the  supreme  court 
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o{  the  United  States  in  the  cases  of  State  v.  Central  Pac.  R.  Co., 
and  Same  v.  Southern  Pac.  R.  Co.,  rendered  April  30,  1888,  33 
Am.  &  Eng.  R.  R.  Cas.  45 1 ,  it  would  seem  useless  to  fol- 
low in  this  case  the  decisions  of  this  court  in  Central  Tumtiim  Vj 
Pac.  R.  Co.  v.  State  Board  of  Equalization,  60  Cal.  3;;  State  of 
Los  Angeles  v.  Southern  Pac.  R.  Co.,  6r  Cal.  59,  and  ftsnohiM 
Santa  Clara  Co.  v.  Southern  Pac.  R.  Co.,  66  Cal.  642,  gruted  bj 
13  Am.  &  Eng.  R.  R.  Cas.  1S2,  for  it  is  quite  clear  ttafttm. 
we  think,  that  the  supreme  court  of  the  United  States 
would  hold,  in  a  proper  case,  the  ordinance  before  us  herein,  re- 
quiring the  defendant  to  tal<e  out  and  pay  for  a  licence  to  continue 
its  business  of  carrying  persons  or  freight  for  hire  by  means  of 
railroad  cars  in  the  county  of  San  Benito,  to  be  void;  and  of  course 
we  ought  always  to  follow  the  rule  of  law  laid  down  by  that  court, 
when  our  judgment,  as  in  the  case  at  bar,  may  be  examined  by  it 
on  writ  of  error.  Belcher  v.  Chambers,  53  Cal.  643.  In  the  case 
referred  to  (State  v.  Central  Pac.  R.  Co.,  supra)  it  was  held  that 
the  defendant  therein  (defendant  herein),  having  been  invested 
with  certain  franchises  derived  from  the  government  of  the  United 
States,  in  connection  with  other  railroad  corporations,  by  certain 
acts  of  congress,  and  having  accepted  all  the  terms  and  conditions 
of  each  said  acts,  and  fully  complied  therewith,  "the  State  of  Cali- 
fornia can  neither  lake  them  away  nor  destroy  nor  abridge  nor 
cripple  them  by  onerous  burdens."  The  court,  in  this  case,  further 
said :  "It  may  undoubtedly  tax  outside  visible  property  of  the 
company  situated  within  the  State.  That  is  a  different  thing. 
But  may  it  tax  franchises  which  are  the  grant  of  the  United  States? 
In  our  judgment  it  cannot.  ...  No  private  person  can  es- 
tablish a  public  highway,  or  a  public  ferry  or  railroad,  or 
charge  tolls  for  the  use  of  the  same,  without  authority  from  the 
legislature,  direct  or  derived.  These  are  franchises.  ,  .  .  Cor- 
porate capacity  is  a  franchise.  .  .  .  How  can  it  be  possible 
that  a  franchise  granted  by  congress  can  be  subject  to  taxation 
by  a  State  without  the  consent  of  congress  ?  Taxation  is  a  burden, 
and  may  be  laid  so  heavily  as  to  destroy  the  thing  taxed,  or  render 
it  valueless.  As  Chief  Justice  MARSHALL  said,  in  McCuUock  v. 
Maryland,  4  Wheat.  316  :  'The  power  to  tax  involves  the  power 
to  destroy.'  Recollecting  the  fundamental  principle  that  the  con- 
stitution, laws  and  treaties  of  the  United  States  are  the  supreme 
law  of  the  land,  it  seems  to  us  almost  absurb  to  contend  that  a 
power  given  to  a  person  or  corporation  by  the  United  States  may 
be  subjected  to  taxation  by  a  State.  The  power  conferred 
emanates  from,  and  is  a  portion  of,  the'  power  of  the  government 
that  confers  it.  To  tax  it  is  not  only  derogatory  to  the  dignity, 
but  subversive  of  the  powers,  of  the  government,  and  repugnant 
to  its  paramount  sovereignty.  It  is  unnecessary  to  cite  cases  on 
this  subject.     The  principles  laid  down  by  this  court  in   McCul- 
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loch  V.  Maryland,  supra,  and  Osbom  v.  Bank,  9  Wheat.  817,  and 
Brown  V.  Maryland,  12  Wheat.  436,  and  in  numerous  cases  since, 
vhich  have  followed  in  their  lead,  abundantly  sustain  the  views  we 
have  expressed.  It  may  be  added  that  these  views  are  not  in 
conflict  with  the  decisions  of  this  court  in  Thomson  v.  Union  Pac, 
R.  Co.,  9  Wall.  579,  and  Union  Pac.  R.  Co.  v.  Peniston,  18  Wall. 
5,  As  explained  in  the  opinion  of  the  court  in  the  latter  case,  the 
tax  there  was  upon  the  property  of  the  company,  and  not  upon 
its  franchises  or  operations.  Id.  25, 37.  Taxation  of  a  corporate 
franchise,  merely  as  such,  unless  pursuant  to  stipulation  in  the 
original  charter  of  the  company,  is  the  exercise  of  an  authority 
somewhat  arbitrary  in  its  character.  It  has  no  limitation  but  the 
discretion  of  the  taxing  power.  ...  It  only  remains  to  con- 
sider whether  the  Southern  Pacific  Railroad  Company  as  well  as  the 
Ctntral  Pacific  was  invested  with  any  franchise  derived  from  the 
government  of  the  United  States.  Of  this  we  think  there  can 
be  no  question.  ...  It  follows  that  in  each  one  of  the  cases 
now  before  us  the  assessment  made  by  the  state  board  of  equal- 
ization comprised  the  value  of  franchises  or  property  which  the 
board  was  prohibited  by  the  constitution  of  the  State  from  in- 
cluding therein,  and  that  these  values  are  so  blended  with  the 
other  items  of  which  the  assessment  is  composed  that  they  can- 
not be  separated  therefrom.  The  assessmentsare  therefore  void." 
In  Union  Pac.  R.  Co.  v.  Peniston,  supra,  the  court,  referring  to 
McCulloch  z-.Maryland,  supra,  said :  "  The  tax,  thejefore,  was  not 
upon  any  property  of  the  bank,  but  upon  one  of  its  operations; 
in  fact,  upon  its  right  to  exist  as  created.  It  was  a  direct  impedi- 
ment in  the  way  of  a  governmental  operation  performed  through 
the  bank  as  an  agent.  It  was  a  very  different  thing,  both  in  its 
nature  and  effect,  from  a  tax  on  the  property  of  the  bank.  No 
wonder  then  that  it  was  held  illegal.  '  It  does  not  extend,'  said 
the  chief  Justice,  'to  a  tax  paid  by  the  real  property  of  a  bank, 
in  common  with  the  other  real  property  in  the  State,  nor  to  a  tax 
imposed  on  the  interest  which  the  citizens  of  Maryland  may  hold 
in  the  institution,  in  common  with  the  other  property  of  the  same 
description  throughout  the  State.  But  this  is  a  tax  on  the  opera- 
tions of  the  bank,  and  is  consequently  a  tax  on  the  operations  of 
ah  instrument  employed  by  the  government  of  the  Union  to  carry 
its  powers  into  execution.  Such  a  tax  must  be  unconstitutional. 
Here  is  a  clear  distinction  made  between  a  tax  upon  the  property 
of  a  government  agent,  and  a  tax  upon  the  operations  of  the  agent 
acting  for  the  government.  In  Osborn  v.  Bank,'  the  tax  held  un- 
constitutional was  a  tax  upon  the  existence  of  the  bank, — upon 
its  right  to  transact  business  within  the  State  of  Ohio.  .  .  . 
For  this  reason  the  power  of  the  State  to  direct  it  was  denied ; 
but  at  the  same  time  it  was  declared  by  the  court  that  the  local 
property  of  the  bank  might  be  taxed,  and,  as   jn  McCulloch  v. 
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Maryland,  a  difTerence  was  pointed  out  between  a  tax  upon  its 
property  and  one  upon  its  action.  ...  A  tax  upon  their 
operations  is  a  direct  obstruction  to  the  exercise  of  federal  [»w- 
ers,'" 

The  contention   that  the  exemption  claimed  ought  not  to  be 
implied  by  tke  court,  in  the  absence  of  any  legislation  by  Congress 
upon  the  subject  of    exemption,  is  answered  by  the 
court  in  Osbom  v.  Bank,  supra,  where  it  is  said :  "  It     V«t  mo**- 
is  contended  that,  admitting  Congress  to  possess  the     nrrUMt 
power,  this  exemption  ought  to  have  been  expressly     uasiptioB 
asserted   in  the  act  of  incorporation;  and,  not  being     ihovid  b* 
expressed,  ought  not  to  be  implied  by  the  court.     It     mprewed. 
is  not   unusual  for  a  legislative  act  to  involve  conse- 
quences which  are  not  expressed.     An  officer,  for  example,  is  or- 
dered to  arrest  an  individual.     It  is  not  necessary,  nor  is  it  usual, 
to  say  that  he  shall  not  be  punished  for  obeying  this  order.     His 
security  is  implied  in  the  order  itself.     It  is  no  unusual  thing  for 
an  act  of  Congress  to  imply,  without  expressing,  this  very  exemp- 
tion from   State  control,  which  is  said  to  be  so  objectionable  in 
this  instance.     .     .     .     It  is  secured  by  the  judicial  power  alone; 
that  is,  the  judicial  power  is  the  instrument  employed  by  the  gov- 
ernment in  administering  this  security.     ■     .     .     Can  a  contractor, 
for  supplying  a  military  post  with  provisions,  be  restrained  from 
making  purchases  within  any  State,  or  from  transporting  provis- 
ions to  the  place  at  which  the  troops  were  stationed?     Or  could 
he  be  fined  or  taxed  for  doing  so  ?     We  have  not  yet  heard  these 
questions  answered  in  the  affirmative.     It  is  true  that  the  property 
of  the  contractor  may  be  taxed  as  the  property  of  other  citizens; 
and  so  may  the  local  property  of  the  bank.     But  we  do  not  admit 
that  the  act  of  purchasing,  or  of  conveying  the  articles  purchased, 
can  be  under  State  control." 

It  seems  to  us  that  the  reasoning  of  the  court  in  the  above  cases 
applies  with  as  much  force  to  the  hcence  tax  upon  the 
use  6f  the  franchise — the  operations  of  the  road,  and     UoMmUz 
the  conduct   of  its  business — as  to  the  tax  upon  the     upon  frmn- 
franchise  as  property;  and  that  the  supreme  court  of    oliiM. 
the  United  States  would  so  hold.     Holding  this  opin- 
ion, it  is  our  duty,  notwithstanding  the  opinions  of  this  court  upon 
the  same  subject  hereinbefore  referred  to,  to  reverse  the  judgment 
and  order  of  the  court  below,  with  directions  to  enter  judgment ' 
for  the  defendant. 

It  is  so  ordered. 

We  concur:    McFarland,  J.;  Sharpstein,  J.;  Works,  J. 

Thornton,  J.  {concurring). — The  rulings  of  the  supreme  court 
of  the  United  States,  in  the  cases  cited  in  the  beginning  of  the 
foregoing  opinion,  on  the  question  of  the  power  of  the  State  to 
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tax  the  franchises  granted  by  the  United  States  government  must 
control  our  action  in  this  case.  The  question  is  federal ;  and  on 
such  questions  the  settled  law  requires  that  the  courts  of  the  State 
shall  conform  ito  the  decisions  of  the  highest  federal  judicial 
tribunal.  The  licence  tax  in  question  herein  is  one  that  affects  the 
franchises  enjoyed  by  the  defendant  company  under  a  grant  or 
grants  from  the  federal  government.  It  is  a  tax  on  the  right  of 
this  company  to  carry  on  its  business  under  the  federal  grant,  and 
comes  within  the  judgments  of  the  United  States  supreme  court 
in  the  cases  cited.  Under  the  constitution  of  this  State,  which 
requires  ait  taxation  to  be  equal  and  uniform  throughout  the  State, 
it  must  be  supposed  that  the  legislature  would  not  impose  or  au- 
thorize the  imposition  of  any  taxes  by  any  county  or  other  politi- 
cal subdivision  of  the  State,  whether  in  the  nature  of  property  or 
licence  taxes,  which  would  destroyer  render  valueless  the  business 
of  any  railroad  corporation,  or  cripple  such  corporations  by  oner- 
ous  burdens.  The  guaranty  of  fair  and  just  taxation  is  found  in 
the  constitution  of  the  State.  Taxation  by  a  county  must  be  equal 
and  uniform,  at  least  as  to  all  persons  engaged  in  the  same  busi- 
ness in  the  county;  and  such  a  guaranty  will  protect  railroads  in 
a  county  from  unfair  or  unjust  or  oppressive  taxation  which  would 
tend  to  destroy  their  business  or  cripple  it,  or  interfere  with  their 
right  to  do  business,  as  it  protects  individuatson  whom  such  taxes 
are  imposed.  The  amount  of  the  tax  is  so  small  in  the  case  be- 
fore us  that  it  cannot  be  considered  onerous.  But  in  the  view 
taken  by  the  supreme  federal  tribunal,  the  foregoing  considera- 
tions are  of  no  weight.  The  power  of  the  State  to  tax  is  held  not 
to  exist  at  all,  without  regard  to  the  fact  whether  the  tax  is  so 
trifling  as  not  to  in  any  degree  be  onerous,  or  equal  or  uniform  on 
all  persons,  whether  natural  or  artificial,  engaged  in  the  business 
of  carrying  persons  or  freight  for  hire,  or  by  means  of  railroad 
cars.  Foiiowing  then  the  judgments  of  the  supreme  court  of  the 
United  States  in  the  cases  above  cited,  we  must  hold  that  the 
licence  tax  under  consideration  was  levied  without  authority  of 
law.  and  must  be  held  void. 

With  the  foregoing  observations,  I  add  that  I  concur  in  the 
foregoing  opinion  and  judgment 

Mnnlelpal  Ordlnuica — Llo«uosTMt. — The  town  of  Reidsville  pisBcd  an  ordi- 
nance levj'ing  a  fifty  dollar  tax  on  every  railroad  company  running  its  road  to  i^s 
corporate  limits.  The  Piedmont  R.  Co.  was  a  corporation  organized  under  the 
laws  o(  North  Carolina,  whose  track  ran  through  the  town,  but  that  railroad  wa' 
tti  the  possession  of  the  Richmond  8c  Danville  R.  Co.  as  lessee.  It  was  held  that 
the  tax  was  valid  and  was  not  open  to  the  objection  that  it  infringed  the  consti' 
tutlonof  the  United  Stales.  The  court  said:  "  It  Is  In  no  sense  a  tax  upon 
interstate  commerce,  that  is,  upon  freight  or  passen^rs  conveyed  out  of  this 
State  into  another  State,  or  brought  from  the  latter  into  this  State,  nor  upon  the 
coaches  and   cars,  instruments  ofsuch  commerce  employed   in  such  trarupor**- 


.  _, je  corporate  body  created  by  the  State  and  doing  bI■^ 

n  the  corporate  limits  of  the  iiiwn.  and  this  liability  cannot  be  cvadeii 
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•pecles  of  taxable  property  that  Ig  protected  by  the  coDEtitutJon  of  the  United 
States  from  State  aBMSsment,  when  aeparatelji  taxed  or  when  Intermln^ed  with 
that  which  is  purely  and  solely  State.  In  State  Tax  on  Railway  Gro«s  Receipts, 
15  Wall.  184,  a  tax  upon  the  gross  receipts  of  a  railroad,  though  entering  into 
the  aggregate  part  of  which  is  derived  from  a  transportation  beyond  the  State 
lines,  is  held  not  lo  be  an  evasion  of  the  exclusive  right  to  regulate  commerce  be- 
tween the  States,  and  the  distinction  ia  taken  between  a  tax  upon  freights 
carried  between  States  because  of  their  carri^e,  and  a  tax  upon  the  freights  of 
such  transportation  alter  they  have  become  intermingled  with  the  other  property 
of  the  carrier. 

"  Again,  a  tax  of  one-fourth  of  one  per  cent,  in  addition  to  other  taxes  upon 
the  value  of  every  share  of  its  stocli  with  a  proviso  that,  when  the  road,  which  is 
BO  taxed,  iaj'  partly  within  and  partly  without  the  State,  the  company  should 
only  be  responsible  to  the  State  levying  the  tax  upon  such  number  of  shares  as 
would  be  in  the  same  ratio  to  the  whole  as  the  number  of  miles  of  its  track  in  the 
State  bore  to  the  entire  line  of  the  road,  was  upheld  as  not  interfering  with  inter- 
state commerce.  TheDelawareRailroadTax. iSWall. (U.S.)io6.  Soithasbeen 
decided  that  a  railroad  455  miles  in  length  of  which  forty-two  only  were  within 
the  State  that  incorporated  the  company  was  "doing  the  business  within  the 
latter  State  and  subject  to  a  tax  imposed  upon  all  ratlrdad  companies  doing  busi- 
ness within  the  Slate  and  upon  whose  road  freight  may  be  transported."  Erie 
Railway  Co.  v.  Pennsylvania,  3i  Wall.  491.  '■  It  is  then  manifest  that  the  munici- 
pal tax  imposed  by  the  defendant  invades  no  prohibitory  provision  contained  ir 
-"- -         '- "■ "■    '         XR.Ca.v.T-  '" 


n  of  the  United  Stales."   Piedmont  R.  Co.  v.  Town  of  ReidsviUe, 
N.  Car.  aupreme  court,  September  term,  18S8. 


Northern  Pacific  R.  Co. 


Raymond,   Treasurer. 

{Dakota  Supreme  Court,  October  13,  1888.) 

TkXktlon — OroH  B«o«ipta — InMratate  Oanuturaa. — The  Dakota  act  of  March 
9,  1883,  which  provides  for  the  levy  and  collection  of  a  percentage  of  the  gross 
earnings  of  railroad  companies  in  lieu  of  other  taxes,  is  unconstitutional  and 
invalid,  in  so  far  as  it  imposes  a  tax  upon  the  transportation  of  freight  or  paa- 
tengers  to  or  from  points  outside  the  Slate,  such  traffic  being  interstate  com- 
merce subject  only  to  the  regulations  of  congress. 

Appeal  from  District  Court,  Cass  County, 

Suit  for  injunction  brought  by  the  Northern  Pacific  Railroad 
Company  against  James  W.  Raymond,  treasurer  of  the  Territory 
of  Dakota.  Piainliff's  amended  complaint  was  as  follows:  "(1) 
Th^t  said  plaintiff  is  now,  and  at  al!  times  hereinafter  named  was, 
a  corporation  duly  oi^anized  and  existing  under  and 
by  virtue  of  that  certain  act  of  congress  approved  July 
2,  1864,  entitled  'An  act  granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  Sound,  on  the  Pacific  coast,  by  the  northern 
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route,'  and  under  those  certain  acts  and  joint  resolutions  of  con- 
gress relating  to  the  same  subject  matter.  (2)  That  underandby 
virtue  of  the  powers  conferred  on  it  by  said  acts  and  joint  resolu- 
tions, said  plaintiff  has  constructed  and  owns  and  operates,  divers 
railroads  operated  by  steam  power  in  the  Territory  of  Dakota,  to 
wit,  that  certain  railroad,  known  as  the  Northern  Pacific  Railroad, 
which  was  been  operated  for  more  than  five  years  priorto  January 
i,  1887 ;  that  certain  railroad  known  as  the  Northern  Pacific,  Fer- 
gus &  Black  Hills  railroad,  which  has  been  operated  for  a  period 
of  less  than  five  years  prior  to  January  i,  1887  ;  that  certain  rail- 
road, known  as  the  Fargo  &  Southwestern  Railroad,  which  has 
been  operated  for  a  period  of  less  than  five  years  prior  to  January 
1,  1887;  that  certain  railroad,  known  as  Sanborn,  Cooperstown& 
Turtle  Mountain  Railroad,  which  has  been  operated  for  a  period 
of  lessthan  five  years  priorto  January  i,  1887  ;  and  that  certain  rail- 
road, known  as  the  James  River  Valley  Railroad,  which  has  been 
operated  for  a  period  of  less  than  five  years  prior  to  January  i, 
1887.  (3)  Heretofore,  to  wit,  on  the  9th  day  of  March,  A.D. 
1883,  the  legislature  of  the  Territory  of  Dakota  enacted*  a  certain 
act  entitled  'An  act  to  provide  for  the  levy  and  collection  of  taxes 
upon  the  property  -of  railroad  companies  in  this  Territory,'  which, 
among  other  things,  provided  as  follows,  to  wit :  'Section  i.  Per- 
centage of  gross  earnings  to  be  paid  in  lieu  of  other  taxes.  In  lieu 
of  all  other  taxes  upon  any  railroads,  except  railroads  operated  by 
horse  power,  within  this  Territory,  or  upon  the  equipment  or  ap- 
purtenances, or  appendages  thereof,  or  upon  any  other  property 
situated  in  this  Territory,  belonging  to  the  corporation  owning  or 
operating  such  railroads,  or  upon  the  capital  stock  or  business 
transaction  of  such  railroad  company,  thtre  shall  hereafter  be  paid 
into  the  treasury  of  this  Territory  a  percentage  of  all  gross  earn- 
ings of  the  corporation  owning  or  operating  such  railroad  arising 
from  the  operation  of  such  railroad  as  shall  be  situated  within 
this  Territory,  as  hereinafter  stated  ;  that  is  to  say,  every  such  rail- 
road corporation  or  person  operating  a  railroad  in  this  Territory 
shall  pay  to  said  treasurer  each  year,  for  the  first  five  years  after 
said  railroad  shall  be  or  shall  have  been  operated  in  whole  or  in 
part,  two  (2)  per  centum  of  such  gross  earnings  ;  and  for  and  in 
each  and  every  year  after  the  expiration  of  the  said  five  years, 
three,.(3)  per  centum  of  the  said  gross  earnings ;  and  the  payment 
of  such  per  centum  annually,  as  aforesaid,  shall  be  and  is  in  full 
of  all  taxation  and  assessments  whatever  upon  the  property  afore- 
said. The  said  payments  shall  be  made  one-half  {}4)  on  or  before 
the  I  Jth  day  of  February,  and  one-half  on  or  before  the  15  th  day  of 
August,  in  each  year;  and  for  the  purpose  of  ascertaining  the 
gross  earnings  aforesaid  an  accurate  account  of  such  earnings  shall 
be  kept  by  said  company,  an  abstract  whereof  shall  be  furnished 
by  said  company  to  the  treasurer  of  this  Territorj'  on  or  before 
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the  1st  day  of  February  in  each  year ;  the  truth  of  which  abstract 
shall  be  verified  by  the  affidavits  of  the  treasurer  and  secretary  of 
said  company.  And  for  the  purpose  of  ascertaining  the  truth  of  ' 
such  affidavits  and  the  correctness  of  such  abstracts  full  power  is 
hereby  vested  in  the  governor  of  this  Territory,  or  any  other  per- 
son appointed  by  law,  to  examine  under  oath  the  officers  and  em- 
ployes of  said  company,  or  other  persons,  and  if  any  person  so 
examined  by  th?  governor,  or  other  authorized  person,  shall 
knowingly  or  wilfully  swear  falsely  concerning  the  matters  aforesaid, 
every  such  person  is  declared  to  have  committed  perjury.  And 
for  the  purpose  of  securing  to  the  Territory  the  payment  of  the 
aforesaid  per  centum  it  is  hereby  declared  that  the  Territory  shall 
have  a  lien  upon  the  railroad  of  said  company,  and  upon  all 
property,  estate,  and  effects  of  said  company  whatsoever,  personal, 
real,  or  mixed.  And  the  lien  hereby  secured  to  the  Territory  shall 
have  and  take  precedence  of  all  demands,  decrees,  and  judgments 
against  said  company.  Sec.  2.  Where  company  shall  fail  to  make 
return  If  any  railway  company  in  this  territory  shall  fail  to  make 
return  of  its  gross  earnings  as  aforesaid,  or  of  any  part  thereof,  at 
the  time  and  manner  provided  by  law,  and  such  default  shall  con* 
tinue  during  the  period  of  thirty  (30)  days,  such  company  shall  be 
subject  to  a  penalty  in  an  amount  equal  to  twenty-five  (25)  per 
cent,  of  the  tax  imposed  upon  such  company  by  this  act ;  and  the 
treasurer  of  the  Territory  shall  forthwith  ascertain  the  amount  of 
such  tax  justly  due  from  such  company,  as  nearly  as  may  be, 
from  such  evidence  as  may  be  available,  and  shall  thereupon  col- 
lect tax  as  so  ascertained,  together  with  the  said  penalty  thereon. 
The  amount  of  tax  ascertained  by  the  Territorial  treasurer,  as  In 
this  section  provided,  shall,  together  with  the  said  penalty  thereon, 
be  by  him  entered  in  the  books  of  his  office ;  and  such  entry, 
when  so  made,  shall  stand  in  the  place  of  the  report  required  by 
law  to  be  made  by  such  company,  and  shall  in  all  courts  within 
this  Territory  be  evidence  of  the  amount  of  such  tax  and  penalty, 
and  of  the  other  facts  stated  therein,  in  pursuance  of  this  act. 
Sec.  3.  Neglect  to  pay  taxes.  In  case  any  railroad  company  shall 
fail  or  neglect  to  pay  the  taxes  reported  by  it  to  be  due,  in  pur- 
suance of  this  act,  for  the  period  of  thirty  (30)  days  after  the  same 
shall  have  become  due  by  the  terms  thereof,  in  such  case  there 
shail  be  added  tu  the  amount  of  such  tax  ten  (lo)  per  centum 
thereof  as  a  penalty  for  such  failure  or  neglect  to  pay.  Sec.  4. 
Territorial  treasurer  to  distrain.  At  any  time  after  the  expiration 
of  the  period  of  thirty  (30)  days  after  any  tax  has  become  due  and 
payable  under  the  provisions  of  this  act,  the  Territorial  treasurer, 
or  his  deputy,  shall  distrain  sufficient  goods,  chattels,  or  other 
movable  property,  if  found  within  this  Territory,  to  pay  the  taxes 
or  percentumduefromsuchcorporation,  together  with  the  penalty 
thereon  herein  provided,  and  shall  immediately  advertise  the  sale 
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of  the  same  in  at  least  three  newspapers  published  within  this 
Territory,  stating  the  time  when  and  the  place  where  such  property 
shall  be  sold.  Such  sales  shall  take  place  at  some  point  on  the 
railroad  of  such  delinquent  company,  and  at  least  four  (4)  week*s 
notice  of  the  time  and  place  of  such  sale  shall  be  given.  Such 
delinquent  company,  its  successors  and  assigns,  may  pay  any  such 
taxes  and  penalty  at  any  time  before  the  sale  of  property  dis- 
trained,  as  herein  provided  ;  and  thereupon  further  proceedings  in 
connection  with  such  distress  shall  cease,  and  the  property  dis- 
trained be  surrendered  to  the  owner  thereof.'  (4)  The  total  gross 
earnings  of  the  said  plaintiff  for  the  year  1886  on  the  business  of 
said  railroads  were  $2,654,756.31,  distributed  as  follows  to  wit :  On 
the  Northern  Pacific  Railroad,  $2,309,594.25  ;  on  the  Northern 
Pacific,  Fergus  &  Black  Hills  Railroad,  $34,327.13;  on  the  Fargo  & 
Southwestern  Railroad,$i92,594.47;  on  the  Jamestown  &  North- 
ern Railroad,  $69,129.97;  on  the  Sanborn,  Cooperstown  &  Turtle 
Mountain  Railroad,  $29,936.36;  and  on  the  James  River  Valley 
Railroad,  $19,213.62.  Said  total  gross  earnings,  to  wit,  said  sum 
of  $2,654,756.31,  were  composed  and  made  up  of  earnings  of  said 
ptainti^  on  interstate  business  and  commerce;  that  is  to  say  on 
business  and  commerce  originating  or  beginning  without  said  Ter- 
ritory, or  terminating  without  said  Territory,  and  earnings  of  said 
plaintiff  on  business  that  was  not  interstate  business  or  commerce 
but  was  strictly  local  to  said  Territory ;  that  is  to  say,  on 
business  or  transportation  of  persons  and  freight  which  origin- 
ated or  began  at  some  point  or  points  within  said  Territory,  and 
terminated  or  ended  at  some  point  or  points  within  said  Territoiy, 
The  part  or  portion  of  said  total  gross  earnings,  to  wit,  of  the 
sum  of  $2,654,756.31,  which  said  plaintiff  earned  for  and  upon 
business  or  transportation  of  persons  and  property,  or  otherwise, 
which  originated  and  began  within  said  Territory,  and  terminated 
and  ended  within  said  Territory,  did  not  exceed  the  sum  of  $400,- 
000,  and  was  approximately  about  as  follows,  to  wit :  On  the 
Northern  Pacific  Railroad,  $346,432.38  ;  on  the  Northern  Pacific, 
Fergus  &  Black  Hills  Railroad,  $5,149.07;  on  the  Fargo  & 
Southwestern  Railroad,  $28,889.17;  on  the  Jamestown  &  North- 
ern Railroad,  $10,369.49;  on  the  Sanborn,  Cooperstown  & 
Turtle  Mountain  Railroad,  $4,490.52 ;  and  on  the  James  River 
Railroad,  $2,882.79.  ^^^  remaining  portion  of  said  total  gross 
earnings,  to  wit,  about  the  sum  of  $2,259,425.68,  were  earnings 
which  were  earned  by  plaintiff  on  business  that  was  interstate 
commerce;  that  is  to  say,  on  business  or  transportation  of  persons 
and  property  between  points  situated  wholly  without  said  Terri- 
tory ;  or  points  without  and  points  within  said  Territory  ;  or  points 
within  and  points  without  said  Territory.  Heretofore,  to  wit,  on 
the  Sth  day  of  March,  A.D.  1887,  said  plaintiff  duly  paid 
to  the  defendant,  treasurer  as  aforesaid,  the  sum  of  $38,095.31 
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as  and  for  taxes  on  its  earnings  under  the  terms  and 
provisions  of  the  act  last  mentioned,  (j)  Heretofore,  to  wit,  on 
the  isth  day  of  August,  1887,  the  satd  defendant,  treasurer  as 
aforesaid,  demanded  of  said  plaintiff  the  sum  of  $38,095.31,  which 
he,  the  said  defendant,  pretended  was  due  and  payable  by  virtue  of 
said  act ;  but  thereupon  said  plaintiff  refused  to  pay  the  said  sum, 
or  any  part  thereof,  (6)  Afterwards,  to  wit,  on  November  4,  1887, 
the  said  defendant,  treasurer  as  aforesaid,  at  Fargo,  Cass  county, 
Dak.,  did  wrongfully  and  unlawfully  levy  a  pretended  distress 
upon,  and  seized  and  took  possession  of,  certain  personal  property 
then  and  there  owned  by  and  in  the  possession  of  said  plaintiff,  to 
wit:  One  Mogul  locomotive.  No.  147;  one  Mogul  locomotive, 
No.  79;  one  Standard  locomotive.  No.  347;  one  Standard  locomo- 
tive, No.  185  ;  one  Mogul  switch  engine  No.  299;  one  Standard 
engine.  No.  159;  one  Standard  engine.  No.  118:  one  switch 
engine.  No.  52, — of  great  value,  to  wit,  of  the  value  of  $64,000.00, 
— pursuant  to  the  provisions  of  said  act,  and  to  satisfy  the  pre- 
tended taxes  aforesaid,  to  wit,  the  sum  of  $38,095.31,  together 
with  a  certain  pretended  penalty  thereon  of  $3,809.53;  and 
has  ever  since  remained  in  the  possession  of  the  same.  (7)  After- 
wards, to  wit,  on  November  4,  1887,  the  said  defendant,  treasurer 
as  aforesaid,  caused  an  advertisement  to  be,  and  the  same  was, 
published  in  three  newspapers  published  in  said  Territory, 
that  he,  the  said  defendant,  would  sell  said  personal  property 
at  the  court  house  in  Fargo,  Dak.,  on  the  6th  day  of  Decem- 
ber, A,D.  1887,  at  10  o'clock,  A,M.,  to  satisfy  said  pretended  tax 
and  penalty  as  provided  in  said  section  4  of  said  act.  (8)  That, 
unless  restrained  by  the  order  of  this  court,  said  defendant  will, 
as  plaintiff  is  informed  and  believes,  sell  said  property  at  the 
time  and  place  mentioned  in  said  advertisement,  to  wit,  on 
December  6,  A.D.  1887,  at  10  o'clock,  A.M.,  at  the  court  house 
in  Fargo,  Dak.,  to  satisfy  said  pretended  tax  and  penalty.  (9) 
That  said  plaintiff  is  a  common  carrier  of  goods  and  passengers 
for  hire  in  said  Territory,  and  the  said  personal  property,  to  wit, 
the  said  engines,  are  essential  and  necessary  to  enable  said  plain- 
tiff to  carry  on  its  business  as  a  common  carrier,  and  to  dischai^e 
its  duties  as  such  to  the  public;  that,  if  said  engines  are  sold 
as  aforesaid  by  said  defendant,  said  plaintiff  will  be  deprived  of 
the  possession  thereof,  and  will  be  deprived  of  the  use  thereof  in 
its  said  business  as  a  common  carrier ;  and  it  will  not  be  able  to 
purchase  or  procure  other  engines  in  their  place  in  less  time  than 
a  year,  for  the  reason  that  it  will  have  to  purchase  such  other 
engines  from  the  manufacturers  of  railroad  locomotives  and  en- 
gines in  the  United  States.  And  all  of  said  manufacturers  now 
have  orders  for  engines  which  will  require  at  least  a  year  to  fill, 
and  on  account  of  such  pressure  of  business  none  of  them  will  be 
able  to  furnish  said  plaintiff  with  any  engines  in  less  time  than  a 
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year ;  by  reason  of  which  the  sale  of  said  engines  will  inflict  great 
and  irreparable  injury  on  the  business  of  said  plaintiff,  and  will 
cause  said  plaintiff  great  pecuniary  loss,  the  exact  amount  of 
which  cannot  be  computed,  and  will  to  a  great  extent  prevent  said 
plaintiff  from  engaging  in  its  said  business,  and  will  destroy  said 
business  in  part,  and  will  cause  said  plaintiff  great  and  irreparable 
damage,  which  cannot  be  estimated  and  determined  in  an  action 
at  law.  (lo)  Said  defendant,  James  W.  Raymond,  treasurer  as 
aforesaid,  is  furthermore  Bnancially  irresponsible,  and  is  not  the 
owner  of  property  and  effects  equal  in  value  to  the  value  of  said 
engines  or  of  said  pretended  tax  and  penalty,  so  that,  if  said 
engines  are  sold  as  aforesaid,  said  plaintiff  will  not  be  able  to 
recover  the  valut  thereof  from  said  defendant,  and  will  not  be 
able  to  collect  any  judgment  therefor  it  may  obtain  against  said 
defendant,  and  said  defendant  will  be  wholly  unable  to  pay  any 
such  judgment ;  and  if  said  plaintiff  should  pay  said  pretended 
taxes  and  penalty  to  said  defendant,  and  should  afterwards  bring 
an  action  against  said  defendant  to  recover  back  the  same,  and 
should  in  any  such  action  obtain  a  judgment  against  said  defend- 
ant for  the  amount  of  said  pretended  tax  and  penalty,  said  de- 
fendant will  be  unable  to  pay  such  judgment  by  reason  of  said 
defendant's  financial  irresponsibility  as  aforesaid,  and  said  plain- 
tiff would  not  be  able  to  collect  the  amount  of  such  judgment,  or 
satisfy  the  same  by  execution  or  otherwise;  but,  on  the  contrary*, 
the  amount  of  said  pretended  tax  and  penalty  would  be  wholly 
and  forever  lost  to  said  plaintiff,  (ii)  That  by  reason  of  the 
premises  said  plaintiff  has  no -adequate  or  complete  remedy  at 
law.  Wherefore  said  plaintiff  prays  that  said  pretended  tax  and 
penalty,  and  the  whole  thereof,  be  adjudged  null  and  void;  and 
that  said  defendant,  James  W.  Raymond,  treasurer  as  aforesaid, 
his  deputy  and  deputies,  and  his  successor  and  successors  in  office, 
be  perpetually  restrained  and  enjoined  from  selling,  or  attempting 
to  sell,  said  personal  property,  or  any  part  thereof,  to  satisfy  said 
pretended  tax  and  penalty,  or  any  portion  thereof ;  that  the  said 
defendant  and  his  deputy  and  deputies,  and  his  successor  and 
successors  in  office,  be  restrained  and  enjoined  from  selling,  or 
attempting  to  sell,  said  property,  or  any  part  thereof,  to  satisfy 
said  pretended  tax  and  penalty,  or  any  portion  thereof,  during  the 
pendancy  of  this  suit :  that  said  plaintiff  have  judgment  against 
said  defendant  for  the  possession  of  said  personal  property,  be- 
sides its  costs  and  disbursements  in  this  action;  and  that  said 
plaintiff  have  such  other  and  further  relief  as  may  be  equitable  and 
just  in  the  premises." 

Defendant  demurred  to  this  complaint  as  not  stating  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  overruled  the 
demurrer,  and, defendant  having  elected  to  stand  by  his  demurrer. 
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judgment  was  rendered  for  plaintiff,  granting  a  perpetual  injunc- 
tion as  prayed  for. 
Defendant  appeals. 

Charles  F.  TempUton,  Attorney  General  for  appellant.  ' 
Ball,    Wallin  &  Smith  and  John  C.  Bullitt,    Jr.  {James  Me- 
Naught  of  counsel)  for  respondent. 

Francis,  J. — The  amended  complaint,  the  allegations  of  which 
are  admitted  by  the  demurrer,  and  are  on  this  appeal  to  be  taken 
as  true,  discloses  that  the  gross  earnings  of  the  re- 
spondent railroad  company  for  the  year  1886  (to  which  Tuationof 
the  amount  in  controversy  relates)  was  $2,654,756.31.  gr«M 
That  $395,330.63  of  this  sum  represented  all  the  gross  reoeipu- 
earnings  of  said  respondent  for  said  year  1886,  in  lutantata 
business  originating  and  terminating  within  the  Terri-  oammeroe. 
tory  of  Dakota,  leaving  the  sum  of  $2,259,425.68  as  the 
total  of  its  gross  earnings  for  said  year,  from  business,  namely, 
the  transportation  of  persons  and  property  between  points  situ- 
ated wholly  without  this  Territory;  or  points  without  and  points 
within  this  Territory ;  or  points  within  and  points  without  this 
Territory  ;  and  coming  under  the  head  of  interstate  commerce 
business.  It  is  clear,  at  the  outset,  and  conceded  by  the  attorney 
general  for  the  appellant,  that  so  much  of  the  act  entitled  "An  act 
to  provide  for  the  levy  and  collection  of  taxes  upon  the  property 
of  railroad  companies  in  this  Territory,"  approved  March  9,  1883 
(Sess.  Laws  Dak.  1883,  p.  211),  as  provides  for  a  tax,  or  the  pay- 
ment of  a  per  centum  in  lieu  thereof,  upon  the  gross  earnings  of 
a  railroad  company  operating  in  this  Territory,  received  for  busi- 
ness,— the  transportation  of  passengers  and  property, — ^not  local, 
that  is,  not  originating  and  ending  wholly  within  this  Territory, 
but  interstate,  and  therefore  coming  under  the  head  of  interstate 
commerce,  is  unconstitutional  and  void.  It  is  an  intermeddling 
with,  and  an  effort  to  tax,  the  earnings  or  proceeds  arising  from 
interstate  commerce,  and  the  attempted  usurpation  of  a  power 
which,  under  the  constitution,  is  to  be  solely  and  exclusively 
exercised  by  congress.  Among  other  cases,  see  Fargo  v.  Michi- 
gan, 121  U.  S.  230-247;  Philadelphia  and  S.  M.  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  326-347,  and  cases  cited  in  court  opinion. 
Applying  the  principles  asserted  in  these  and  other  cases,  and  the 
controlling  doctrine  established  by  our  country's  most  eminent 
tribunal,  to  the  point  now  under  review,  it  follows  that  the 
respondent  railroad  company  in  this  case  could  neither  be  called 
upon  nor  compelled  by  the  Territory  of  Dakota  to  pay  any  tax, 
nor  any  sum  in  lieu  thereof,  upon  its  earnings  or  receipts  in  its 
interstate  commerce  business  represented  for  said  year  18S6  by 
said  admitted  sum  of  $2,259,425.68.  Such  earnings  are  not  within 
the  taxing  domain  of  the  Territory.  Holding  this,  we  necessarily, 
37  A.  &  E.  R.  R.  Cos.— 15 
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and  in  legal  logic,  reach  the  conclusion  that  the  only  portion  of 
the  gross  earnings  of  the  respondent  for  the  year  1 886  upon  which, 
under  said  gross  earnings  law,  the  Territory  could  claim  the  per 
cent,  in  lieu  of  taxes,  was  said  sum  of  $395,330.63,  the  amount  of 
its  gross  earnings  for  business  beginning  and  ending  in  the  Terri- 
tory of  Dakota,  and  which,  for  distinctness,  we  will  term  "local 
business"  in  this  Territory,  or  business  not  interstate.  Manifestly 
the  gross  earnings  of  respondent  for  this  local  business  for  said 
year  1886,  as  alleged  in  the  amended  complaint,  did  not  exceed 
the  sum  of  $400,000,  and,  following  the  allegation  of  the  complaint, 
and  the  course  of  counsel,  for  convenience,  we  take  this  sum  as  the 
amount  upon  which  the  said  respondent  railroad  company  was  to 
pay  for  said  year  1886  the  per  centum  of  3  per  cent,  provided  for 
in  said  gross  earnings  law,  amounting  to  $12,000.  It  must  be 
noted  that  the  validity  or  constitutionality  of  said  gross  earnings 
law,  in  its  application  to  the  gross  earnings  of  the  respondent,  for 
what  we  have  denominated  its  "local  business"  in  this  Territory, 
is  not  assailed  in  this  appeal,  and  is  therefore  neither  questioned 
nor  passed  upon  by  this  court,  which,  for  the  purposes  of  this 
appeal,  takes  said  act  or  .law  as  it  exists  with  respect  to  said  local 
earnings  ;  its  legal  force  in  this  regard  being  entirely  conceded  by 
counsel  for  both  appellant  and  respondent,  and  made  the  basis  of 
their  contention  in  this  case. 

The  real  question  to  be  determined  in  deciding  the  case  is 
this,  namely:  Was  any  sum  due  from  the  respondent  railroad 
company  to  the  Territorial  treasurer,  appellant, — that  is,  to  the 
Territory, — under  the  said  gross  earnings  law,  for  said  year  i886, 
when  the  said  property  of  the  respondent  was  seized  by  the  ap- 
pellant. The  appellant  claims  as  due  and  unpaid  the  sum  of 
$6,000,  being  the  one-half  of  the  amount  of  3  per  cent,  on  the 
gross  earnings  of  the  respondent  from  its  said  local  business  in 
this  Territory  for  said  year  1886,  The  respondent  as- 
Anurant  of  serts  that  nothing  is  due  from  it  to  the  appellant  on 
UxpfiTabla.  its  said  local  gross  earnings  for  said  year,  the  whole  of 
said  3  per  cent.,  $13,000,  having  been  paid  by  it  to 
the  Territorial  treasurer,  the  appellant,  long  prior  to  the  seizure  of 
its  said  property  by  appellant.  By  the  tenns  of  said  gross  earn- 
ings law  the  payment  of  the  3  per  cent,  is  to  be  made,  "one-half 
on  or  before  the  15th  day  of  February,  and  one-half  on  or  before 
the  15th  day  of  August  in  each  year,"  the  per  cent,  for  1886  be- 
ing payable  in  1887.  It  is  alleged  in  said  complaint,  and  ad- 
mitted, that  "on  the  5th  day  of  March,  A.D.  1887,  said  plaintifl 
(respondent)  duly  paid  to  the  defendant  (appellant),  treasurer  as 
aforesaid,  the  sum  of  $38,095.31  as  and  for  taxes  on  its  earnings 
under  the  terms  and  provisions  of  the  act  last  mentioned  "  (said 
!;ross  earnings  law).  The  plaintiff  (respondent)  then  paid  to  the 
defendant  (appellant)  on  that  date  more  than  three  times  the 
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amount  due  from  it  to  said  defendant,  under  said  gross  earnings 
law  for  said  year  1886.  The  court  is,  however,  asked  by  the  at- 
torney general,  for  the  defendant,  to  hold  that  as  only  one-half  of 
the  3  per  cent,  for  said  year  1 8S6  was  due  and  payable  at  the  time 
said  sum  of  $38,095.31  was  paid  by  the  respondent  to  and  re- 
ceived by  the  Territorial  treasurer,  defendant,  said  payment  oper- 
ated only  as  the  discharge  or  satisfaction  of  said  one-half  ($6,000) 
due  on  the  15th  day  of  February,  1887,  and  that  the  remaining 
one-half  of  the  3  per  cent,  (another  $6,000)  became  due  and  pay- 
able August  15,  1887,  and  has  not  been  paid.  Such  a  holding 
would  shock  the  conscience  of  equity,  and  is  not  demanded  by 
the  letter  or  spirit  of  said  gross  earnings  law.  The  attorney  gen- 
eral, for  the  defendant  (appellant)  contends  that  "the  judgment 
of  the  court  below,  so  far  as  it  declares  the  amount  due  the  Terri- 
tory August  15,  1887,  'fuily  paid  long  prior  to  the  seizure  by  the 
defendant  of  the  personal  property  described  in  the  complaint '  is 
clearly  erroneous.  There  is  no  allegation  in  the  complaint  that 
it  has  been  paid,  or  any  part  thereof ;  therefore,  the  demurrer 
admits  no  such  fact.  True,  there  is  an  allegation  in  the  com- 
plaint that  plaintiff,  on  the  5th  day  of  March,  1887,  paid  into  the 
Territorial  treasury  $38,095.31,  but  it  is  not  alleged  that  it  was 
made  in  payment  of  the  amount  due  for  any  particular  year,  or 
part  of  a  year,  and  the  court  cannot  presume  that  it  was  intended 
to  satisfy  the  tax  which  defendant  is  now  seeking  to  collect." 
The  attorney  general,  however,  entirely  saves  us  from  the  neces- 
sity of  venturing  upon  any  presumption,  violent  or  otherwise, 
and  plants  us  upon  the  solid  footing  of  fact,  when  he  immediate- 
ly informs  us  in  his  brief  that  "in  fact  the  aiAount  paid  by  plain- 
tiff March  5,  1887,  was  paid  in  satisfaction  of  the  instalment 
which  became  due  February  15,  1887,  and  was  the  exact  amount 
of  such  instalment,  as  appeared  by  the  voluntary  statement  made 
by  the  plaintiff."  That  the  said  payment  of  $38,095.31,  made  by 
the  respondent,  March  5, 1887,  related  to  the  year  1886,  is  beyond 
question,  and  what  we  are  to  enquire  and  determine  is  this, 
namely:  Did  that  payment  discharge  and  satisfy  only  the  install- 
ment of  the  3  per  cent,  payable  on  or  before  February  15,  1887, 
and  leave  unpaid  the  remaining  instalment,  payable  on  or  before 
August  15, 1887,  or  did  said  payment  of  $38,095.31,  (which  it  is 
conceded  was  more  than  three  times  the  amount  of  the  fui!  3  per 
cent,  due  for  said  year  1886,)  operate  as  adischarge  and  satisfac- 
tion of  the  two  instalments,  or,  in  other  words,  the  whole  sum 
due  for  1886?  When  a  payment  is  required  to  be  made  on  or 
before  a  fixed  date,  it  may  be  made  on  said  date  or  at  any  time 
prior  thereto.  A  payment  to  be  made  on  or  before  August  15th 
can  assuredly  be  made  in  March  prior  thereto.  The  respondent 
could  pay  the  3  per  cent,  in  two  instalments,  at  the  precise  dates 
named  in  the  act  for  that  purpose,  or,  waving  the  full  extent  of 
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the  limit,  could  avail  itself  of  the  effect  of  the  words  of  limita< 
tion,  and  obey  the  law  by  making  the  payment  of  the  whole 
amount  for  the  year  in  one  payment,  or  in  two  payments  prior  to 
the  expiration  of  the  last  date  fixed  by  the  act ;  the  evident  pur- 
pose of  the  gross  earnings  law  in  this  particular  being  to  provide 
for  the  payment  of  the  whole  amount  before  the  expiration  of 
August  isth.and  thus  fixa  time  or  limit  within  which  the  amount 
due  for  each  year  should  be  paid.  The  provision  for  payment  in 
instalments  is  not  so  much  for  the  benefit  of  the  Territory  as  for 
the  accommodation  of  the  railroad  company ;  and  the  party  to 
whom,  or  for  whose  benefit,  a  right  of  privilege  is  given  by  statute, 
may  waive  or  surrender  that  right  or  privilege  in  whole  or  in  part 
if  he  does  not  thereby  impair,  injure  or  destroy  the  rights  or  bene- 
fits conferred  upon,  or  flowing  to,  another,  in  or  from  said  statute 
or  other  legal  or  equitable  source.  After  an  examination  of  the 
case  before  the  court  I  am  convinced  that,  without  resort  to  pre- 
sumption; or  the  violation  of  any  legal  principles,  but,  rather,  as 
a  plain  extraction  of  fact  from  clearly  perceptible  evidence,  and 
in  accord  with  sound  legal  and  equitable  doctrine,  we  may  con- 
clude that  the  said  payment  of  said  sum  of  838,095.31  was  in  sat- 
isfaction and  discharge  of  the  full  amount  due  from  the  respond- 
ent railroad  company  to  the  Territory  under  said  gross  earnings 
law  for  said  year  1886.  The  amount,  then,  claimed  by  the  Terri- 
tory, and  for  the  alleged  nonpayment  of  which  the  defendant, 
treasurer  of  the  Territory,  seized  the  personal  property  of  the 
plaintiff  railroad  company,  had  been  paid  prior  to  the  date  of 
said  seizure,  and  before  the  expiration  of  the  last  date  fixed  or 
limited  by  the  act  for  its  payment,  and  at  the  time  of  said  seizure, 
nothing  was  due  from  the  respondent  to  the  Territory  under  said 
gross  earnings  law  for  said  year  1886.  The  demurrer  was  prop- 
erly overruled,  and  the  judgment  for  plaintiff  (respondent)  fully 
warranted  by  the  allegations  of  the  complaint  admitted  to  be  true 
by  the  demurrer. 

The  errors  assigned  having  no  substance,  the  judgment  of  the 
district  court  is  affirmed.     All  the  justices  concurring. 

TAzaUon  of  OroBi  EecaiptB— See  Ratterman  v.  Western  Union  Tel.  Co.,  127 
U.S.  411;  S.C.  31  Am.  &Eiig.  Corp.Cas.  i,  note  10 ;  Delaware  &H.R.R.  Co. 
V.  Com.,  ante,  p.  359. 
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Martin  County  v.  Drake. 
Murray  County  v.  Minnesota  Loan  and  Investment  Ca 

{Minmaiota  Sufrtme  Court,  January  SO,  1889.) 

TkzattoiL — Bzamptlon — lUllroftd  Landi. — The  revenue  Uwk  of  thU  State  have 
fixed  May  1st  as  the  date  for  determining  the  taxability  of  property,  and  Ita 
owDershlp  and  value  for  purposes  of  taxation  for  the  year.  Hence  lands  of  a 
railway  company,  which  are  exempt  from  taxation  "  until  sold  and  conveyed," 
if  conveved  before  May  ist,  are  subject  to  taxation  for  the  then  current  year.  If 
not  conveyed  until  after  that  dale,  they  are  not. 

Ceitified  cases  from  Martin  and  Murray  Counties. 

Dant'ei  RoArer,  for  Minnesota.  C^nd  Investment  Company  and 
A.  M.  Drake,  defendants. 

7".  J.  Knox,  F.  S.  Livermore,  T.  T.  Smith  and  Moses  E.  Clapp, 
Attorney  General,  for  Murray  and  Martin  counties. 

Mitchell,  J. — These  proceedings  to  enforce  payment  of  taxes 
on  two  tracts  of  land,  one  in  Martin  coitfity,  for  the  year  1885, 
and  the  other  in  Murray  county,  for  1886,  are  certi- 
fied to  this  court  pursuant  to  Gen.  St,  1878,  c.  11,  §  Siatenant  of 
80.  Both  tracts  were  a  part  of  the  land  grant  of  the  ou«. 
St,  Paul  &  Sioux  City  Railway  Company,  whose  char- 
ter, like  those  of  all  the  old  "land  grant"  companies,  contains 
the  familiar  exemption  or  commutation  clause  to  the  effect  that 
its  "land  grant"  lands  shall  be  exempt  from  all  taxation  until 
sold  and  conveyed  by  the  company,  and  that  the  railroad  and  its 
appurtenances,  and  all  the  property  of  the  company,  shall  be  ex- 
empt from  taxation  in  consideration  of  the  payment  to  the  State 
of  a  certain  percentage  of  the  yearly  gross  earnings  of  the  road. 
The  land  in  Martin  county  was  sold  and  conveyed  by  the  com- 
pany to  defendant  Drake,  April  15, 1885,  and  that  in  Murray  county 
to  defendant  the  Minnesota  Loan  and  Investment  Company, 
June  17,  1886.  The  questions  are  whether  the  former  was  sub- 
ject to  taxation  for  the  year  1885,  and  the  latter  for  the  year  1886. 

The  substance  of  the  defendant's  contention  is  that  inasmuch 
as  the  provisions  of  the  railway  company's  charter  referred  to  is 
not  an  exemption  of  its  property  from  taxation,  but  merely  a  sub- 
stituted method  of  taxing  it,  as  this  court  has  repeat- 
edly held,  therefore  the  payment  of  this  percentage  of     Ezonptioii 
the  gross  earnings  of  the  road  from  January  ist  to  De-    of  railroad 
cember  31st  of  any  year  isa  full  payrnent  of  all  taxes    graat  "i»- 
for  that  year  on  all  property  which  the  company  may    tu  hU  w 
own  at  any  time  during  the  same  year;  and  hence  to     oim«jwd." 
tax  any  of  it  eo  nomine,  for  the  same  year,  in  the  hands 
of  the  company's  assignee  or  grantee,  is  a  violation  of  the  legis- 
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Utive  contract  with  the  company,  and  is  also  illegal,  as  being  dou- 
ble taxation.  We  fail  to  see  how  this  involves  any  violation  of 
the  contract  of  the  State  with  the  company.  The  exemption  or 
immunity  is  personal  to  the  company,  and  does  not  inhere  in  the 
property.  What  the  State  contracted  was  not  to  tax  the  land  in 
specie  while  it  belonged  to  the  company,  or,  in  the  language  of  the 
charter,  "  until  sold  and  conveyed."  As  soon  as  thus  disposed  of 
-  by  the  company,  it  becomes  as  fully  subject  to  the  legislative 
power  of  taxation  as  any  other  land  in  the  Stata.  The  fallacy  in 
defendant's  argument  is  in  the  assumption  that  the  payment  by  the 
company  of  this  percentage  on  its  gross  earnings  amounts  to  pay- 
ment  of  the  taxes  upon  all  property  which  the  company  may  have 
owned  at  any  time  during  the  year,  regardless  of  its  ownership  at 
the  particular  date  in  the  year  fixed  by  law  to  determine  its  status 
for  purposes  of  assessment  and  taxation.  The  percentage  of  gross 
earnings  paid  by  the  company  is  merely  the  equivalent  of  the  tax 
it  would  have  to  pay  had  a  tax  in  specie  been  assessed.  In  other 
words,  it  is  a  commuted  payment  of  its  own  tax,  and  not  that  of 
somebody  else. 

This  is  equally  an  answer  to  the  other  objection,  that  it  involves 

unequal  or  double  taxation.  Absolute  equality  in  tax- 
TiMfiMlor  ation  is  unattainable.  It  must  happen  under  any  tax 
dduUe  ux-  law  that  some  property  will  be  taxed  twice,  while  other 
atlan,  property  will  escape  altogether.     Instances  will  occur 

where  persons  will  have  to  pay  tax  on  property  which 
has  ceased  to  exist.  But  no  question  of  constitutional  law  is 
necessarily  raised  by  such  inequalities.  They  are  unavoidable. 
All  tax  laws  have  to  fix  upon  some  particular  date  in  the  year  at 
which  to  determine  the  taxability,  as  well  as  the  ownership  ard 
value,  of  property,  for  purposes  of  assessment  and  taxation.  Our 
revenue  laws  have  fixed  this  at  the  ist  of  May.  Gen.  St.  1878,  c. 
il,  §^  6,  24,  105.  Persona!  property  is  assessed  and  taxed  with 
regard  to  both  its  value  and  ownership  at  that  date.  Real  estate 
is  assessed  according  to  its  value  at  that  date,  and  the  State  has  a 
lien  for  the  tax  from  date.  Every  man  must  pay  taxes  on  what 
he  then  owns,  and  at  its  then  value,  no  matter  how  short  a  time 
he  may  have  owned  it,  or  how  soon  thereafter  it  is  lost.  All 
property,  if  in  being  as  taxable  property  at  that  date,  is  liable  to 
taxation  for  that  year  at  its  then  value,  although  it  may  only  have 
come  into  being  the  day  before,  and  may  be  in  whole  or  in  part 
destroyed  the  day  after.  Under  this  system,  defendant  Drake 
may  have  to  pay  for  the  year  1885  as  much  tax  on  land  which 
was  only  subject  to  taxation  in  specie  horn  and  after  April  15th 
as  his  neighbor  will  on  land  that  was  liable  to  such  taxation  the 
whole  year,  but,  as  already  remarked,  this  is  one  of  thtf  inequali- 
ties that  are  unavoidable.  It  results  in  no  double  taxation 
against  him.     He  has  to  pay  no  tax  on  the  money  or  other  con- 
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sidetation  which  he  paid  for  the  land,  as  he  would  have  had  to 
do  had  he  retained  it  until  May  ist.  If  defendants' contention 
is  sound,  it  necessarily  and  logically  leads  to  absnrd  results. 
Suppose  on  January  1st  the  railway  company  should  sell  to  A. 
some  of  its  personal  property  for  $1,000  cash.  A.  would  not 
have  to  pay  any  tax  for  that  year  on  the  $!,ooo,  because  he  had 
parted  with  it  before  May  1st,  and,  according  to  defendants' 
theory,  he  could  not  be  taxed  on  the  personal  property,  because 
the  3  per  cent,  of  its  gross  earnings  paid  by  the  company  paid 
all  taxes  on  it  for  that  year.  Any  logic  that  leads  to  such  re- 
sults must  be  unsound. 

We  are  referred  to  the  provisions  of  Gen.  St.  1878,  c.  Il,  §  118 
(as  amended  in  1881),  requiring  the  State  auditor,  on  or  before 
April  1st  in  each  year,  to  obtain  lists  of  all  government  and  rail- 
road lands  becoming  taxable,  and  on  or  before  April 
15th  to  certify  the  same  for  taxation  to  the  county  UitlugnU- 
auditor;    also  to  section  141  of  the  same  chapter,  re-    nwd  ludi 

Xiiring  the  land-grant  railroad  companies,  on  or  before  fitrtustion. 
pril  1st  in  each  year,  to  return  to  the  railroad  com- 
missioner a  full  iist  of  all  lands  sold,  or  contracted  to  be  sold  dur- 
ing  the  year  ending  the  last  of  the  preceding  December.  It  is 
claimed  that  this  shows  a  clear  legislative  intention  that  lands 
sold  and  conveyed  by  a  railroad  company  during  any  year  shall 
only  be  listed  for  taxation  the  next  ensuing  year,  and  then  only 
upon  the  certificate  of  the  State  auditor.  The  statute  does  not 
say  so.  It  is  a  mere  matter  of  argument  or  inference,  which  has 
no  weight,  as  against  the  express  and  fixed  policy  of  our  revenue 
laws,  making  May  ist  the  date  for  determining  the  ownership  and 
value  of  property  for  purposes  of  taxation.  The  failure  of  the 
railroad  companies  to  return  these  lists,  or  of  the  State  auditor  to 
certify  them,  or  the  mistakes  of  either  in  doing  so,  cannot  affect 
the  taxability  of  the  land,  The  lists  of  lands  sold  or  contracted, 
required  to  be  furnished  by  the  companies,  may  be  designed  to 
aid  the  State  auditor  in  making  his  lists  for  the  county  auditors, 
but  he  is  not  confined  to  that  source  of  information ;  and  the 
lists  certified  by  the  State  auditor  to  the  county  auditors  are 
doubtless  intended  to  aid  the  latter  in  making  up  the  assessment 
rolls,  but  neither  of  these  iists  have  an  effect  in  determining  the 
taxability  of  property.  We  are  referred  to  the  case  of  Hennepin 
Co.w.  St.  Paul,  M.  &  M.  R.Co.,  33  Minn.  534,  in  which  it  was  held 
that  lands  purchased  by  the  defendant  company  in  July  were  not 
subject  to  taxation  in  specie  for  that  year.  We  shall  neither  re- 
view nor  reconsider  the  correctness  of  that  decision,  but  merely 
suggest  that  it  furnishes  no  aid  to  the  defendant  here.  Our  con- 
clusion, therefore,  is  that  the  land  in  Martin  county,  having  been 
sold  and  conveyed  prior  to  May  Ist,  was  subject  to  taxation  for 
the  then  current  year  of  1885.     The  same  line  of  reasoning  that 
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has  led  us  to  this  result  leads,  in  our  judgment,  necessarily  and 
logically,  to  the  conclusion  that  the  land  in  Murray  county,  not 
having  been  sold  and  conveyed  until  after  May  i,  1886,  was  not 
taxable  in  specie  for  that  year.  On  the  ist  of  May,  the  time 
at  which  the  value  of  land  (or  the  purpose  of  taxation,  and  by 
clear  implication,  at  least,  its  taxability,  is  fixed  by  statute,  this 
land  was  entirely  exempt  from  such  taxation.  It  was,  for  any 
such  purpose,  as  if  not  then  in  existence.  See  Long  v.  Gulp,  14 
Kan.  412.  The  confusion  that  would  follow,  and  the  inequality 
of  taxation,  often  amounting  to  double  taxation,  that  would  re- 
sult, from  any  other  construction  of  the  statute,  is  a  strong  argu- 
ment against  its  adoption.  Land  conveyed  after  May  ist,  if 
taxed  for  that  year,  would,  under  the  statute,  have  to  be  assessed, 
if  at  all,  at  its  value,  not  at  the  time  the  purchaser  bought  it,  but 
on  May  1st,  while  still  the  property  of  the  railroad  company  and 
hence  exempt;  and,  if  land  conveyed  in  June  might  be  taxed 
for  that  year,  so  might  land  conveyed  in  December,  To  do  so 
would,  in  our  judgment,  be  utterly  inconsistent  with  the  clearly 
expressed  meaning  and  policy  of  the  tax  law. 

The  result  is  that  the  judgment  of  the  court  below  in  each  of 
these  proceedings  is  affirmed. 


BzempUoii  from  Taxation — OoniUtnUonaUtr. — The  eiemption  Trom  t. 

contained  in  the  Arkansao  Act  of  1S69  (Manef.  Dig.  tj  54S9,  5490).  which  pro- 
vides that  when  lands  have  been  sold  to"  the  Stale  for  laxe^,  the  owner  may 
donate  the  same  in  aid  of  the  construction  of  a  railroad.and  thereupon  the  auditor 
shaii  issue  a  certificate  for  the  lands  to  the  railroad,  and  iandn  so  donated  "shali 
not  be  listed  nor  subject  to  taxation  until  conveyed  to  the  actual  purchasers" 
by  the  company,  is  invalid,  being  a  contravention  of  the  provision  of  the  Arkan- 
sas constitution,  which  declares  void  all  laws  exempting  property  from  taxation- 
Files  V.  State  (Ark.),  3  S.  W.  Rep.  817. 

Under  the  proiision  of  the  Arkansas  Act  of  i83i,  for  the  enforcement  of  pay- 
ment of  overdue  taxes,  that  lands  sold  under  it  shall  be  redeemable  only  upon 
the  pai'ment  of  the  amount  due  the  Slate,  a  railroad  company  is  not  entitled  to 
demand  a  certi6cnte  by  the  auditor  for  lands  sold  under  that  act,  which  have  been 
donated  by  the  owner  in  aid  of  its  construction.  Files  x:  Stale  (Ark.),  3.  S.  W. 
Rep.  817. 

Bxemptton  of  Landa  Until  Sold  or  Couveyad.— See  note,  33  Am.  &  Eng.  R.  R. 
Cas.  475. 


Yazoo  and  Mississippi  Valley  R.  Co. 


Thomas,    Sheriff,    et  al. 

{Mississifpi  Ssprcmr  Court.  Novembgr  IS  188S.) 
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shall  be  exempt  from  taxation  for  a  term  of  twenty  years  from  the  completion 
of  said  railroad  to  the  Mississippi  River,  but  not  to  extend  beyond  twentj-Sve 
j«ari  "from  the  date  of  the  approval  of  this  act,"  takes  effect  only  upon  the 
completion  of  the  railroad  to  the  Mississippi  River,  and  bo  long  as  it  remains 
uncompleted  it  is  subject  to  taxes  Imposed  by  a  later  statute. 

Appeal  from  Chancery  Court,  Hinds  County. 

In  the   charter  of  the   Yazoo   &   Mississippi  Valley  Railroad, 
granted  in  1882,  it  was  provided  that  "said  company,  its  stock, 
its  railroads  and  appurtenances,  and  all  its  property 
in  this  State,  necessary  or  incident  to  the  full  exercise     statauant 
of  all  the  powers  herein  granted — not  to  include  com-    irfoue. 
presses  and  oil  mills— shall  be  exempt  from  taxation 
for  a  term  of  twenty  years  from  the  completion  of  said  railroad 
to  the  Mississippi  River,  but  not  to  extend  beyond  twenty-five 
years  from  the  date  of  the  approval  of  this  act,  and  when  the 
period   of  exemption  herein  prescribed  shall  have   expired,   the 
property  of  said  railroad  shall  be  taxed  at  the  same  rate  as  other 
property  in  this  State."     At  the  time  the  present  suit  was  brought, 
the  railroad  had  not  been  completed,  although  the  company  was 
operating  the  part  which  was  in  running  order.     In   1888  an  act 
was  passed  which  provided  that  all  railways  which  hitherto  had 
escaped  taxation  should  now  be  subject  to  it.     The  authorities  of 
the  different  counties  through  which   the  railroad  ran  thereupon 
proceeded  to  enforce  the  payment  of  the  taxes  assessed,  and  the 
railroad  company  filed  a  bill  to  enjoin  the  collection  of  the  same. 

The  court  having  sustained  thedefendant'sdcmurrerto the  bill, 
and  entered  a  decree  for  the  amount  of  the  taxes,  the  complainant 
appealed. 

IV.  P.  &J.  B.  Harris  and  C.  V.  Cwin  for  appellant. 

T.  M.  Miller,  Attomej'  General,  Calhoon  £r  Green,  Hooker  & 
Wilson,  Rush  &  Gardner  and  Nugent  &  Mc  Willie  for  appellees. 

Arnold,  C.  J. — Statutes  exempting  persons  or  property  from 
taxation,  being  in  derogation  of  the  sovereign  authority  and  of 
common  right,  are,  according  to  all  the  authorities,  strictly  con- 
strued.    As  taxation  is  the  rule,  and  exemption  the  ex- 
ception, the  intention  to  create  an  exemption  must  be     ConttniA- 
expressed  in  clear  and  unambiguous  terms  ;  and  it  can-    tion  of 
not  be  taken  to  have  been  intended  when  the  language    •zunptioii 
of  the  statute  on  which  it  depends  is  doubtful  or  un-     "from  the 
certain.     Legislation,  which    relieves    any  species  of    omniOstlon" 
property  from  its  due  proportion   of  the  burdens  of    of  rail- 
government,  must  be  so  clear  that  there  can  be  neither    road, 
reasonable   doubt    nor  controversy   in  regard    to  its 
meaning.     Cooley,  Tax'n    {2d   Ed.)  204;  Bailey  v.  Magwire,  22 
Wall.  21S  ;  Vicksburg,  S.  &  P.   R.  Co.  v.   Dennis,  116  U.  S.  665; 
24  Am.  &  Eng.  R.  R.  Cas.  500 ;  Frantz  T'.Dobson,64  Miss,  631, 
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In  the  light  of  these  principles,  we  are  unable  to  find  anything  in 
the  charter  of  appellant  to  warrant  the  exemption  claimed  in  this 
case.  It  is  quite  plain  to  us  that  the  exemption  created  by  sec- 
tion 8  of  appellant's  charter  (Acts  1882,  p.  847)  was  intended  to 
commence  from  and  after  the  completion  of  a  railroad  to  the  Mis- 
sissippi river,  and  was  to  continue  thereafter  for  20  years,  if  the 
road  was  completed  to  the  river  in  5  years  from  the  date  of  the 
approval  of  the  act,  but  liable  to  be  diminished  by  whatever  time 
beyond  5  years  was  consumed  in  the  completion  of  the  road  to 
the  river.  At  the  time  appellant's  charter  was  enacted  railroads 
in  process  of  construction  were  not  taxable  under  the  general 
laws  of  the  State  (Code,  §  608),  and  this  may  account  for  the 
charter  providing  exemption  from  taxation  after  the  completion 
of  the  road,  and  none  during  the  period  of  its  construction. 
Affirmed. 

Sxamptlon  from  TaxaUoB — OonrtracUon. — In  Yazoo  &  MiraiSEippi  Vallev  R. 
Co.  V.  Board  of  Levee  Comre.,  37  Fed.  Rep.  24,  the  effect  of  this  clause  of  the 
charter  was  again  under  conside  ration  and  the  court  in  that  case  held  that  the 
exemption  did  not  take  effect  until  the  completion  of  the  road  to  the  river.  IliLl, 
J.,  before  whom  the  action  waa  tried,  said: 

"  The  moat  difficult  paint  to  be  determined  is  as  to  the  period  of  time  at  wliich 
the  exemption  commences,  whether  at  the  passage  of  the  act  or  only  from  the 
time  of  the  completion  of  the  railroad  or  one  of  its  branches  to  the  ^ississipi^ 
river.  The  act  provides  that  the  twenty  years'  exemption  shall  extend  for  twenty 
years  from  the  completion  ofthe  railroad  to  the  Mississippi  river,  but  not  to  ex- 
tend beyond  twenty-tive  years  from  the  date  of  the  approval  of  this  act,  after 
which  time  the  property'  of  the  said  railroad  might  be  taxed  at  the  same  rate  as 
other  property  in  this  State.  It  will  be  observed  Chat  the  eighth  section  of  the 
act  under  which  the  exemption  is  given  fixes  no  point  on  the  Mississippi  river. 
The  second  section  of  the  act  provides  that  one  of  the  lines,  or  a  branch  there- 
from, shall  reach  the  Mississippi  river  at  or  near  a  point  opposite  Arkansas  City, 
if  practicable,  but  this  provision  relates  only  to  the  practicability  of  reaching  the 
Mississippi  river  at  or  nearly  opposite  Arkansas  City.  The  completion  of  the 
railroad  to  any  point  on  this  river  will  entitle  the  complainant  corporation  to  the 
exemption  provided,  but  it  must  be  completed  to  some  point  on  this  river  to  en- 
title it  to  the  twenty  years'  eiemption.  When  that  is  done,  the  exemption  will 
extend  to  all  the  railroads,  and  property  connected  with  it,  used  in  their  construc- 
tion and  operation  under  the  charter,  including  its  stock.  It  is  argued  by  the 
learned  counsel  for  the  complainant,  with  great  earnestness  and  plausibilitv.  that 
the  provision  in  the  act  that,  after  the  exemption  expires,  the  property  may  be 
taxed  at  the  same  rate  Imposed  on  other  property  In  the  State,  is  the  exclusion 
of  any  taxation  until  that  time,  and  that  the  exemption  commenced  with  the  ap- 
proval ofthe  act,  not  to  fxtend  beyond  twenty-five  years,  and  not  longer  than 
twenty  years  from  the  completion  of  the  railroad  to  the  Mississippi  river.  The 
only  decision  of  the  supreme  court  of  the  United  States  on  this  point  to  which  I 
have  been  referred  Is  the  case  of  Vicksburg,  S.&  P.  R.  Co.  i*.  Dennis,  116  U,  S.66s; 
3i  Am.  &  Eng.  R.  R.  Cas,  500.  In  that  case  the  exemption  was  for  ten  years 
after  the  completion  of  the  railroad  within  the  State.  Five  of  the  judges  held 
that  the  exemption  commenced  only  from  the  completion  of  the  road,  while  four 
of  them  held  that  It  commenced  from  the  passage  of  the  act  of  incorporation. 
While  this  division  in  opinion  would  certainly  very  much  weaken  the  force  of  a 
decision,  if  merely  persuasive  upon  this  court,  yet,  it  being  the  judgment  of  the 
supreme  court,  it  would  not  be  safe  to  depart  from  it  by  a  court  bound  by  its  de- 
cisions, as  is  this  court.  The  learned  counsel  for  the  complainant  argue  that  this 
case  is  DOC  applicable  to  the  case  under  consideration,  and  to   sustain  this  posi- 
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tlon  endeavor  in  this  case  to  draw  a  distinction  between  the  words  "forten  vears 
after  "  the  completion  of  the  road,  and  "  twenty  years  from  "  the  complelton  of 
the  road.  Though  ihe  distinction  asked  to  be  drawn  is  plausible,  I  am  unable  to 
adopt  it.  Had  the  language  been  "until  twenty  years  alter  the  road  shall  be 
completed  to  the  Mississippi  river,  but  not  to  continue  more  than  twenty -five 
years  al^er  the  approval  of  this  act."  there  would  have  been  no  doubt  about  the 
exemption  beginning  with  the  approval  of  the  act.  It  was  doubtless  understood, 
both  by  the  legislature  and  the  incorporators,  that  the  road  would  be  built  to  the 
MisBissippi  river  as  soon  as  practicable,  and,  if  it  was  so  built,  that  during  its 
construction  it  and  the  property  connected  with  it  would  have  been  exempt  from 
taxation  under  the  provision  of  section  608,  Code  iSSo,  which  applies  to  ull  rail- 
roads  during  their  construction.  So  I  conclude  that  the  exemption  under  the 
charter  will  not  commence  unti!  the  completion  of  the  road  to  the  Misfiissippi 
river,  but  that  any  portion  of  it  not  completed  and  not  operated  for  profit  is  ex- 
empt under  the  provisions  of  the  Code  of  iSSo.  It  is  pressed  In  argument  by 
complainant's  counsel  that,  if  this  be  held  to  apply  to  this  road,  that  it  deprives 
it  of  the  exemption  granted  other  railroad  companies  by  the  same  legislature, 
which  gave  twenty  years'  exemption  from  the  passage  of  the  acts  chartering 
them.  The  answer  to  this  argument  is  that  it  was  not  so  provided  In  the  charter, 
and  that  the  failure  to  obtain  the  exemption  provided  for  has  arisen  from  the  fail- 
ure of  the  complainant  to  comply  with  its  part  of  the  contract  in  building  the 
road  to  the  Mississippi  river,  and  hereby  securing  to  the  state  and  the  public  to 
be  benefitted  the  benefits  constituting  the  consideration  for  the  exemption.  If 
the  purpose  is  still  to  carrv  out  the  enterprise  as  was  contemplated  when  the 
charter  was  granted,  the  exemption  can  be  obtained  in  a  reasonably  short  time 
by  continuing  the  road  to  the  Mississippi  river,  which,  during  its  construction, 
will  be  exempt  from  taxation  under  the  provisions  of  the  Code.  But  the  exemp- 
tion provided  in  the  charter  did  extend  the  exemption  for  all  the  time  necessary 
in  the  construction  of  the  railroad  or  roads  over  and  above  that  given  the  other 
roads  or  companies,  as  the  exemption  provided  for  them  included  the  time  of 
construction." 

It  was  urged  that  the  exemption  contained  in  the  charter  was  invalid  under 
the  provision  of  sections  13  and  20  of  Art.  12  of  the  Mississippi  Constitution,  t>ut 
the  court  held  tliat  the  provision  of  section  13  that  ■'  the  property  of  all  corpora- 
tions for  pecuniary  profits  shall  be  subject  to  taxation  the  same  as  that  of  indi- 
viduals "  was  intended  only  to  apply  to  private  corporations  and  npt  to  those 
which  were  qnaii  public  in  their  nature.  It  was  also  held  that  the  exemption 
having  been  granted  was  irrepealable  in  its  nature  under  the  provision  of  the 
federal  constitution,  that  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts. 

Bztenalon — SMmpUou  tima  T&xatlau — Conatmctlon. — The  exemption  from  tax- 
ation of  certain  lands  belonging  to  a  railroad  company  expired  on  January  i, 
1866.  and  in  1877  a  statute  was  passed  which  provided  that  "  the  time  lixed  dur- 
ing which  the  lands  granted  to  said  companies  by  said  acts  are  exempted,  is  here- 
by extended  to  three  years."  Held,  that  the  expiration  commenced  to  run  from 
the  termination  of  the  original  exemption  and  not  from  the  passage  of  the  act  in 
1877.     Wisconsin  Cent.  R.  Co.  v.  Comstock  (Wis.),  36  N.  W.  Rep.843. 


Illinois  Central  R.  Co. 

V. 

City  of  Decatur. 

{Illinois  Supreme  Court,  September  Z7,  1. 

TftZAtton— Bpvdal  Tai— Bxemption— A   f. 
for  a  local  improvement  by  virtue  of  an  authority  derived  from  a  c 
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provision  that  the  legUlature  may  vest  municipal  corporatiana  with  power  to 
make  local  inaprovementB  "b^  special  taxation  of  contiguous  property,"  is  not 
within  the  meaning  of  a  provision  in  the  charter  of  a  Ailroad  company  hy  which 
its  property  "U  exempt  from  all  taxation  of  every  kind  except  as  herein  pro- 
vided.'' 

Appeal  by  the  Illinois  Central  R.  Co.  from  an  order  of  Macon 
county  court,  confirming  an  assessment  upon  property  of  the 
railroad  company  for  the  purpose  of  paving  a  street.  It  is  pro- 
vided by  section  9  of  Art.g  of  the  Illinois  constitution  of  1870 
that  "The  general  assembly  may  vest  the  corporate  authorities 
of  cities,  towns  and  villages  with  power  to  make  local  improve- 
ments  by  a  special  assessment,  or  by  special  taxation  of  contigu- 
ous property  or  otherwise," 

Outten  &  Vail  for  appellant. 

/.  R.  Mills  for  appellee. 

MaGRUDER,  J, — This  is  an  appeal  from  a  judgment  of  the 
county  court  of  Macon  county,  confirming  a  special  tax  assessed 
by  three  commissioners  for  the  purpose  of  paving  East  Wood 
street,  in  the  city  of  Decatur,  and  charged  against  a  portion  of  the 
right  of  way  of  the  Illinois  Central  Railroad  abutting 
rsou.  upon  said  street,  and  contiguous  thereto.     Upon  the  re- 

turn of  the  assessment  roll  appellant  appeared  in  the 
county  court,  and  filed  objections,  which  were  overruled.  The 
city  council  of  Decatur,  on  June  8,  1887,  passed  an  ordinance  for 
the  paving  of  said  street,  which  was  declared  to  be  a  local  im- 
provement, and  therein  provided  that  the  cost  of  paving  the  street 
and  alley  intersections  and  crossings  should  be  paid  out  of  the  gen- 
eral taxes,  and  that  the  remainder  of  the  cost  of  said  improvement 
should  be  paid  for  by  special  taxation  upon  the  lots,  parts  of  lots, 
and  parcels  of  land  abutting  upon  said  street,  on  both  sides  thereof, 
along  the  line  of  the  improvement,  in  proportion  to  the  frontage 
thereof  upon  the  street,  A  committee  of  three  persons  was  ap- 
pointed by  the  ordinance  to  make  an  estimate  of  the  cost  of  the 
improvement,  and  report  the  same  to  the  council.  On  June  20, 
1887,  the  committee  made  a  report  of  the  estimate  of  the  cost  of 
the  improvement,  exclusive  of  the  cost  of  street  and  alley  inter- 
sections and  crossings,  and  also  showing  the  cost  of  such  street  and 
alley  intersections  and  crossings,  which  report  was  approved  by  the 
council  on  the  same  day.  A  petition  was  then  filed  in  the  county 
court,  containing  copies  of  the  ordinance  and  of  the  report,  and  pray- 
ing that  commissioners  be  appointed,  and  that  the  cost  of  the  im- 
provement be  levied  and  assessed,  as  provided  in  the  ordinance, 
and  as  required  by  the  law  in  such  cases.  The  court,  upon  an 
examination  of  the  petition,  ordinance,  and  report,  appointed 
three  commissioners  to  make  the  levy  and  assessment  for  the  im- 
provement in  the  manner  prescribed  by  the  ordinance  and  by  the 
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law  in  such  cases,  and  to  make  report  as  required  by  law.  The 
commissioners  so  appointed  to  make  the  special  tax  levy  reported 
to  the  court  a  special  tax-roll,  certifying  to  its  correctness,  and 
giving  therein  the  names  of  the  owners,  the  description  of  the  lots 
or  parcels  of  land  abutting  on  the  hne  of  the  improvement,  the 
number  of  feet'frontage  thereof,  and.  the  amount  of  special  tax 
levied  against  each  of  such  lots  or  parcels  of  land.  Due  notice  was 
given  that  the  city  council  had  applied  to  the  county  court  for  the 
levy  and  assessment  of  the  cost  of  said  improvement,  except  street 
and  alley  intersections  and  crossings,  upon  the  abutting  property, 
according  to  frontage;  and  that  there  would  be  a  hearing  of  the 
assessment  made  and  returned  to  court  at  the  February  term, 
1888.  Upon  the  hearing  the  objections  to  the  assessment  roll 
returned  to  the  court  were  overruled,  and  the  assessment  as  made 
and  returned  was  confirmed. 

The  main  objection  made  by  the  appellant  company  is  that,  by 
the  terms  of  its  charter,  its  property  is  exempt  from  the  special 
tax  thus  imposed.  By  section  22  of  the  act  incorpor- 
ating the  Illinois  Central  Railroad  Company,  approved 
February  10,  1851,  it  is  provided  that  "the  said  cor- 
poration is  hereby  exempted  from  all  taxation  of 
every  kind,  except  as  herein  provided  for,"  etc.  Sess. 
Laws  1851,  p.  71;  Hurd,  Rev.  St.  1885,  p.  1043,  or 
sections  305,  306,  of  revenue  act.  It  has  many  times 
been  held  by  this  court  "that  exemption  from  taxation 
does  not  exempt  from  special  assessments."  County  of  McLean 
V.  City  of  Bloomington,  106  111.  209,  and  cases  there  cited.  There- 
fore,if  the  improvement  in  the  present  case  had  been  made  by  special 
assessment,  appellant's  property  would  not  be  relieved  by  the 
exemption  of  its  charter  from  its  just  proportion  of  the  burden  of 
such  assessment.  Is  there  any  such  difference  between  "special 
assessment "  and  "  special  taxation  "  of  contiguous  property,  as 
those  terms  are  used  in  section  9  of  article  9  of  our  constitution, 
that  the  general  word  "  taxation  "  should  be  held  to  include  the 
latter,  and  not  the  former?  It  is  the  settled  doctrine  of  this  court 
that  special  assessments  are  not  included  within  the  meaning  of 
the  word  "  taxation."  The  question  presented  for  our  considera- 
tion is  whether  the  same  doctrine  should  also  be  applied  to 
special  taxation  of  contiguous  property.  The  thirteenth  section 
of  the  act  by  which  the  canal  lands  were  granted  to  the  trustees 
of  the  Illinois  and  Michigan  canal  contains  the  following  provi- 
sion ;  "The  said  lands  and  lots  shall  be  exempt  form  taxation  of 
every  description,  by  and  under  the  laws  of  this  State,  until  after 
the  same  shall  have  been  sold  and  conveyed  by  the  said  trustees 
as  aforesaid."  In  Trustees  v.  City  of  Chicago,  12  111.  403,  the 
question  was  whether  land  belonging  to  the  canal  trustees  was 
exempt   under  this  thirteenth  section  from  an  assessment   for 


DigiLizedbyGoOglc 


398  ILLINOIS  CENTHAL  K.  OJ.   F.  CITY   OP  DBCATCR. 

Opening  a  street  in  the  city  of  Chicago,  and  we  there  said :  "  In 
our  opinion  the  exemption  must  be  held  to  apply  only  to  taxes 
levied  for  State,  county  and  municipal  purposes.  A  tax  is  im- 
posed for  some  general  or  public  object.  It  is  an  exaction  made 
for  the  purpose  of  carrying  on  the  government.  .  .  .  It  is  a 
charge  on  the  estate  that  lessens  its  value.  In  the  proportion  in 
which  the  owner  is  required  to  pay  is  his  pecuniary  ability  dimin- 
ished. This  is  the  sense  in  which  the  term  '  taxation '  is  used  and 
understood.  .  .  .  The  assessment  in  question  has  none  of 
the  distinctive  features  of  a  tax.  It  is  imposed  for  a  special  pur- 
pose, and  not  for  a  general  or  public  object.  It  is  not  a  charge 
on  the  estate  which  reduces  it  in  value.  It  subtracts  nothing 
from  the  means  or  resources  of  the  canal.  The  improvement  is 
made  for  the  convenience  of  a  particular  district,  and  the  property 
there  situated  is  required  to  bear  the  expense  in  the  proportion 
in  which  it  is  benefited."  So  in  Mix  v.  Ross,  57  III,  121,  it  is 
said  ;  "There  is  a  plain  distinction  between  taxes,  which  are  bur- 
dens or  charges  imposed  upon  persons  or  property  to  raise  money 
for  public  purposes,  and  assessments  for  city  or  village  improve- 
ments, which  are  not  regarded  as  burdens,  but  as  an  equivalent 
or  compensation  for  the  enhanced  value  which  the  property  of 
the  person  assessed  has  derived  from  the  improvement." 

An  application  of  these  definitions  to  the  case  in  hand  will  show 
that  *'  special  taxation  of  contiguous  property,"  as  provided  for 

in  the  constitution,  is  not  embraced  within  the  mean- 
Kor  boB  ing  of  an  ordinary  tax.  "Special  assessment  "  and 
"ipadkl  "special  taxation  of  contiguous   property ""  are  both 

MzaUon."       designated  in  the  constitution  as  modes  or  methods 

by  which  "local  improvements"  are  to  be  made.  An 
improvement  that  is  local  is  for  the  benefit  of  a  particular  locality, 
or  "for  the  convenience  of  a  particular  district,"  Hence  a  special 
tax  on  contiguous  property  for  the  purpose  of  making  a  local  im- 
provement is  not  "  imposed  for  a  general  or  public  object."  As 
the  amount  of  such  special  tax  is  equal  to  the  cost  of  the  im- 
provement to  be  made,  the  money  raised  thereby  is  spent  in  pay- 
ing for  the  improvement,  and,  consequently,  it  cannot  be  said  that 
it  is  exacted  "  for  the  purpose  of  cariying  on  the  government," 
It  is  raised  for  a  special  purpose.  Such  a  special  tax  of  contig- 
uous property  cannot  be  regarded  as  a  "burden  or  charge  imposed 
upon  ,  .  .  property  to  raise  money  for  public  purposes," 
except  that  the  public  may  indirectly  be  benefited  by  the  use  of 
a  local  improvement.  Moreover,  a  local  improvement  necessarily 
and  from  its  very  nature  makes  better  and  benefits  the  locality 
where  it  is  made.  Consequently  the  contiguous  property,  which 
is  specially  taxed  for  the  purpose  of  making  such  improvement, 
receives  an  increase  in  its  value,  and  its  owner  finds  in  such  en- 
hanced value  an  equivalent  or  compensation  for  the  money  paid 
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in  discharge  of  the  special  tax.  Nothing  is  subtracted  from  his 
means  or  resources.  It  is  true  that  there  are  recognized  differ- 
ences between  a  special  assessment  and  special  taxation  of  con- 
tiguous property,  but  these  differences  consist  chiefly  in  the 
modes  of  procedure  in  the  two  cases,  and  the  extent  and  amount 
of  benefits  received  from  the  improvement  by  the  property  assessed 
or  specially  taxed.  Both  are  based  upon  a  supposed  benefit  to 
the  property  chained.  In  White  v.  People,  94  111.  607,  it  was 
said  :  "  Whether  or  not  the  special  tax  exceeds  the  actual  benefit 
to  the  lot  is  not  material.  It  may  be  supposed  to  be  based  on  a 
presumed  equivalent.  The  city  council  have  determined  the 
frontage  to  be  the  proper  measure  of  probable  benefits.  That  is 
generally  considered  as  a  very  reasonable  measure  of  benefits  in 
the  case  of  such  an  improvement,"  etc.  In  Craw  v.  Village  of 
Tolono,  96  111.  255,  it  is  said  :  "  Special  taxation,  as  spoken  of  In  " 
our  constitution,  is  based  upon  the  supposed  benefit  to  the  con- 
tiguous property,  and  differs  from  special  assessments  only  in  the 
mode  of  ascertaining  the  benefits.  In  the  case  of  special  taxation, 
the  imposition  of  the  tax  by  the  corporate  authorities  is  of  itself 
a  determination  that  the  benefits  to  the  contiguous  property  will 
be  as  great  as  the  burden  of  the  expense  of  the  improvement," 
etc.  The  two  cases  last  referred  to  are  quoted  and  approved  of 
in  Enos  v.  City  of  Springfield,  113  111.  65.  In  City  of  Sterling  v. 
Gait,  117  III.  II,  it  is  said  that  special  assessment  differs  from 
special  taxation  mainly  in  this :  that  the  assessment  cannot  ex- 
ceed the  benefits  the  property  will  derive  from  the  improvement, 
and  the  owner  of  the  property  assessed  has  the  right  to  have  this 
question  passed  upon  by  a  jury,  etc. ;  whereas,  in  cases  of  special 
taxation,  the  jury  have  nothing  to  do  with  the  amount,  which  is 
by  ordinance  assessed  upon  contiguous  property.  But  it  is  also 
there  held  that,  in  case  of  special  taxation,  the  whole  of  the  bur- 
den is  permitted  to  be  imposed  upon  the  contiguous  property, 
upon  the  hypothesis  that  the  benefits  will  be  equal  to  the  burden 
cast  upon  the  property.  From  this  review  it  appears  that  a  more 
certain  and  exact  equality  between  the  benefits  received  and  the  . 
burden  imposed  must  be  found  to  exist  in  the  case  of  special 
assessment  than  in  the  case  of  special  taxation,  and  that  the  mode 
of  procedure  in  the  former  is  better  adapted  for  accurately  ascer- 
taining the  benefits  than  the  method  pursued  in  the  latter. 
Nevertheless,  in  special  taxation,  as  well  as  in  special  assessment, 
the  property  charged  is  supposed  to  receive  such  benefits  from 
the  improvement  as  will  be  an  equivalent  for  the  amount  of  the 
special  tax.  As  has  already  been  shown,  a  special  assessment  is 
not  embraced  within  the  meaning  of  the  word  "  taxation,"  because 
the  owner  of  the  property  assessed  gets  back  the  amount  of  his 
assessment  in  the  benefits  received  by  his  property,  and  therefore 
does  not  bear  the  burden  of  a  tax.     For  the  same  reason,  special 
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taxation  of  contiguous  property  cannot  be  incladed  within  the 
meaning  of  the  general  word  "taxation,"  because  the  owner  is 
compensated  for  the  amount  of  the  tax  by  the  enhanced  value  of 
his  property,  and  is  not  subjected  to  the  burden  implied  in  ordi- 
nary taxation.  There  certainly  would  be  no  justice  in  compelling 
the  other  property  owners  to  bear  the  whole  expense  of  an  im- 
provement, which  confers  as  great  an  increase  of  value  propor- 
tionally upon  appellant's  property  as  upon  theirs.  We  are 
therefore  of  the  opinion  that  appellant's  right  of  way  was  not 
exempt  by  reason  of  the  provision  in  its  charter  from  the  special 
tax  assessed  against  it.  We  see  no  force  in  the  objections  made 
to  the  descriptions  of  the  right  of  way  abutting  upon  the  north 
side  of  East  Wood  street  and  of  that  abutting  upon  the  south 
side  thereof.  The  descriptions  designate  the  whole  of  the  trian- 
gular piece  south  of  the  street,  and  describes  a  piece  north  thereof 
that  has  never  been  divided.  The  frontage  on  the  street  of  the 
one  is  17^  feet,  and  of  the  other  55^  feet.  The  appellant  can- 
not complain  that  the  description  is  not  broad  enough  to  take  in 
all  of  the  north  piece,  as  this  error,  if  it  is  an  error,  inures  to 
appellant's   benefit. 

The  judgment  of  the  county  court  is  affirmed. 


Louisville  &  Nashville  R.  Co.  v.  Hopkins  County  {2 
Cases). 

Same  v.  Christian  County  (2  Cases). 

{Kenfuciy  Court  of  Appeals,  October  SO,  188S.) 

TaxAtlon — 8n1)icrliiUon  In  Aid — B«la  of  Road. — A  railroad  company  which  ha» 
purchased  a  complFled  road  i«  onlv  liable  Co  taxation  to  paj'  the  subscription  of 
stock  made  by  a  county  in  aid  of  its  construction,  upon  any  additions  to,  or  im- 
provements made  by  it  upon,  the  property  purchased. 

Same — Action  to  KeoDTsr  Back — Involnntarr  Payment. — In  Kentucky  the  col- 
lection of  a  tax  against  a  railroad  company  mu&t  be  enforced  by  judicial  pro- 
ceedings, and  railroad  companies  therefore  are  not  within  the  rule  adopted  by  the 
Kentucky  courts  that,  as  a  tax  payer  must  submit  to  the  levy  aqd  saleof  hU  prop- 
erly for  delinquent  taxes,  or  pay  the  amount  assessed,  by  so  paying  he  makes  an 
Involuntary  payment,  which  he  can  recover  back  in  a  suit  against  the  county. 

Bunt — Action  to  Bnloroe  PaTment — lutateat. — In  an  action  by  a  county  to 
recover  unpaid  taxes,  Interest  thereon  is  not  allowable  by  way  of  damages. 

Appeals  from  circuit  courts  of  Hopkins  and  Christian 
counties. 

The  opinion  states  the  circumstances  out  of  which  the  action 
arose. 
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yohn  Feland  for  appellant. 
Landcs  &  Clarke  for  appellees. 

Lewis,  C.  J. — As  these  four  cases  require  the  same  recital  of 
facts,  and  directly  or  incidentally  involve  the  same  questions  of  law, 
counsel  have  agreed  they  be  heard  and  decided  together.  In  1851 
a  corporation,  "The  Henderson  &  Nashville  Railroad  Company," 
was  chartered  to  construct  a  railroad  from  Henderson, 
Ky.,  to  Nashvilk-,  Tenn.,  but  after  securing  the  right  of  Butemnit 
way,  and  grading  a  portion  of  it  (how  much  does  not  of  cmm. 
appear)  the  work  was  abandoned  on  account  of  the 
late  war.  In  1867  a  company,  "  The  Evansville,  Henderson  & 
Nashville  Railway  Company,"  was  incorporated,  and  by  purchase 
became  the  owner  of  the  property  and  franchises  of  the  first 
named  ;  and  with  the  proceeds  of  bonds  issued  by  the  city  of 
Evansville  and  the  counties  in  Kentucky  through  which  the  road 
extends,  including  Christian  and  Hopkins,  in  payment  of  stock 
subscribed  by  them  to  the  capital  stock  of  that  company,  amount- 
ing to  about  $1,000,000,  and  the  proceeds  of  a  bond  of  the  com- 
pany for  the  same  amount,  secured  by  mortgage  on  that  portion 
of  it  in  this  State,  the  road  was  completed  and  put  in  operation. 
But  in  1879,  under  a  decree  rendered  in  the  district  court  of  the 
United  States,  all  that  part  of  the  road  that  had  been  mortgaged, 
certain  real  estate  and  rolling  stock,  together  with  the  chartered 
rights  and  franchises  of  the  company,  were  sold  and  purchased  by 
the  Louisville  &  Nashville  Railroad  Company,  which  has  owned 
and  operated  the  road  ever  since.  The  first  of  these  actions  in 
order  was  instituted  by  the  county  of  Hopkins  against  the  Louis- 
ville &  Nashville  Railroad  Company,  to  recover  a  balance  un- 
paid of  taxes  alleged  to  be  due  by  the  defendant  on  its  property 
situated  in  that  county  under  a  levy  made  by  the  county  court 
for  the  year  1872,  to  pay  interest  on  the  bonds  issued  in 
payment  of  the  county's  subscription  to  the  capital  stock  of  the 
Evansville,  Henderson  &  Nashville  Railroad  Company,  before 
mentioned,  and  taxes  alleged  to  be  wholly  due  and  unpaid  under 
levies  for  the  same  purpose  (or  each  of  the  years  1883-4-5.  The 
second  was  instituted  by  the  county  of  Christian  to  recover  of  the 
same  defendant  on  unpaid  balance  of  taxes  for  the  year  1882,  and 
the  amount  for  each  of  the  years  1883-4-5,  alleged  to  be  due  under 
levies  made  to  pay  the  interest  and  principal  of  bonds  that 
county  issued  to  pay  its  subscription  to  the  capital  stock  of  the 
same  company.  The  third,  an  action  in  equity,  was  instituted  by 
the  Louisville  &  Nashville  Railroad  Company  against  the  county 
of  Christian,  to  recover  back  the  several  amounts  of  such  taxes  col- 
lected under  levies  for  the  years  1879-80-81,  in  part  for  the  year 
1882,  which  the  plaintiff  alleges  were  paid  by  it  in  ignorance  of  the 
law  and  facts,  and  of  its  rights,  when  it  did  not  owe  any  part 
37  A.  &  E.  R.  H-  Ca*.  36 
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thereof.  The  fourth,  also  an  action  in  equity,  was  instituted  by 
the  Louisville  &  Nashville  Railroad  Company  against  the  county 
of  Hopkins,  to  recover  back  the  several  amounts  of  such  taxes  col- 
lected by  that  county  for  the  same  years,  and  likewise  alleged  to 
have  been  paid  by  the  plaintiff  in  ignorance  of  the  law  and  facts, 
and  of  its  rights,  no  part  of  which  it  owed.  In  the  first  and  second 
of  these  two  actions,  the  entire  property  of  the  defendant  being 
31  4-5  miles  of  road,  including  land,  improvements  and  equipments 
in  the  county  of  Christian,  and  27.72  miles  of  road,  land,  improve- 
ments, and  equipments  in  the  county  of  Hopkins,  were  adjudged 
by  the  lower  court  liable  for  taxes  levied  to  pay  the  said  bonded 
indebtedness  of  the  two  counties,  respectively,  as  well  as  for  those 
levied  to  pay  the  ordinary  county  expenses,  which  were  also  sued 
for  in  each  case,  but  not  now  disputed  by  the  defendant ;  and 
judgments  were  accordingly  rendered  in  favor  of  each  plaintiff  for 
the  amounts  severally  claimed  by  them.  In  the  third  and  fourth 
actions  judgment  was  rendered  in  favor  of  each  of  the  defendants, 
and  the  actions  were  as  to  each  dismissed.  From  all  the  judgments 
the  Louisville  &  Nashville  Railroad  Company  has  appealed,  and  in 
the  first  and  second  cases  appellees  have  been  granted  cross 
appeals.  There  is  no  controversy  about  the  assessment  of  the 
property  in  the  two  counties,  as  they  were  made  by  the  coimty 
courts  according  to  the  rate  fixed  by  the  state  board  of  equaliza- 
tion for  the  entire  road  within  the  State. 

Whether  railroad  property  situated  in  a  county  is  liable  to  tax- 
'     ation  to  pay  the  subscription  of  stock  made  by  such 
TukOoii  of     county  towards  constructing  the  road  is  a  question 
nlliMid  which  was  first  presented  to  and  decided  by  this  court 

propwty  to  in  Applegate  v.  Ernst,  3  Bush  648.  It  was  then  held 
p»y  iub-  not  be  liable,  the  following  language  being  used  :  "  If 
MTlpUoa  to  liable  for  any  portion  of  that  subscription,  it  would  to 
•took.  that  extent  pay  the  debt  of  the  stockholders,  or  remit 

so  much  of  the  amount  subscribed  to  itself,  and  con- 
sequently would  get  that  much  less  than  the  subscription  to  it,  or 
for  its  use.  .  .  .  .To  tax  the  road  itself  for  that  selfish  purpose 
would  be  repudiation  to  the  extent  of  the  tax," 

The  rule  there  laid  down  does  not,  however,  absolutely  and  fully 
apply  where  the  road  has  been  purchased  by  and  becomes  the  prop- 
erty of  a  new  company  to  which  the  county  does  not  sus- 
KodUttt-  tain  the  relation  of  stockholder  or  joint  owner.  Clark 
tbm  of  nlo  County  Court  v.  Elizabethtown,  L.  &  B.  S.  R.  Co.,  de- 
wh«r»  cided  by  this  court  April,  1886  (MS.  opinion),  was  a 

case  where  the  county  of  Clark  had  subscribed  to  the 
capital  stock  of  the  Lexington  &  Big  Sandy  Railroad 
Company,  which,  after  constructing  a  portion  of  its 
road,  became  insolvent ;  and  its  franchise  and  property,  in  an  un- 
finished state,  were  purchased  by  the  Elizabethtown,  Lexington 
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&  Big  Sandy  Railroad  Company,  and  the  right  of  the  county  to 
tax  that  part  of  the  road  and  its  appendages  situated  therein,  to 
aid  in  paying  the  subscription  of  stock,  was  the  question  involved. 
And  in  the  opinion  this  language  was  used  :  "  If  the  payment  of 
the  debt  entitled  it  (Clark  county)  to  stock  in  the  new  company, 
there  might  be  some  reason  for  adjudging  that  it  would  be  unjust 
to  the  other  stockholders  and  to  the  corporation  to  tax  the  prop- 
erty of  the  corporation  to  pay  an  indebtedness  that  entitled  the 
county  to  stock  in  the  corporation.  Such,  however,  is  not  the 
case.  The  EHzabethtown,  Lexington  &  Big  Sandy  Railroad 
Company,  when  it  purchased  the  old  company,  or  rather  its  rights 
and  franchises,  became  the  owner  of  the  roadbed  and  the  entire 
property  of  the  old  company  within  the  county;  and  the  comple- 
tion of  the  road,  with  all  its  valuable  appendages,  is  not  the 
property  of  the  old,  but  of  the  new,  company;  and  therefore  the 
property  of  the  appellee  within  the  county  is  liable  for  its 
part  of  the  burden  of  this  tax,  except  so  much  of  the  property  as 
was  acquired  by  the  purchase.  This  ought  not  to  be  taxed  to 
pay  a  subscription  that  was  made  to  construct  it,  and  in  imposing 
the  taxation  its  value  should  be  deducted  from  the  value  of  the 
railroad  property  of  the  appellee  within  the  county  as  it  now  ex- 
ists." In  that  case  the  road  was  in  an  unfinished  state  when  it 
passed  from  the  old  to  the  new  company  ;  in  this,  the  road  had 
been  completed,  and  was  in  operation,  when  the  new 
company  became  the  owner.  But  the  same  principle  SMMprin- 
applies  whenever  the  new  company  has  made  an  addi-  dpltippllM 
tion  or  accession  to  the  property  purchased,  whether  whstiMT 
consisting  in  completing  an  unfinished  road  orincreas-  io»d  eem- 
ing  the  capacity  for  business  and  advantages,  and  con-  plaMdornn- 
sequently  the  actual  value,  of  one  already  completed.  flnidiedM 
What  the  new  company  purchases  in  such  case  is  ex-  tlnuofMle. 
empt,  because  the  subscription  was  made  to  construct 
it,  and  the  county,  as  a  stockholder,  had  an  interest  in  it ;  but 
what  may  be  afterwards  added  or  annexed  is  not,  nor  ought  to  be, 
exempt,  because  the  county  neither  contributed  to  nor  has  any 
interest  in  it.  Consequently,  to  the  extent  that  the  railroad 
property  between  Henderson  and  the  State  line  has,  since  it  was 
purchased  by  the  Louisville  &  Nashville  Company,  been  increased 
in  value  by  the  addition  or  renovation  of  cross  ties,  rails,  station 
houses,  switches,  rolling  stock,  and  other  appendages,  and  by  having 
been  made  part  of  a  system,  doing  increased  business,  instead  of  an 
isolated  road,  as  was  the  case  when  purchased,  it  is  liable  to  tax- 
ation in  any  county  where  it  may  be  situated,  as  other  property 
therein.  And  in  imposing  the  taxation  in  these  cases  the  lower 
court  ought  to  have  deducted  the  value  of  the  railroad  property 
in  Christian  and  Hopkins  counties  at  the  time  it  was  purchased 
from  the  value  as  it  now  exists. 
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2.  In  Underwood  v.  Brockman,  4  Dana  309,  it  was  held  that 

"  when  it  can  be  made  perfectly  evident  that  the  only 
luH  Tol-  consideration  of  a  contract  was  a  mistake  as  to  the 
imtftTUr  legal  rights  or  obligations  of  the  parties  and  when  there 

pftid  «Mmot  has  been  no  fair  compromise  of  bona  fide  and  doubtful 
banoovtrtd  claims,  we  do  not  doubt  that  the  agreement  might  be 
bMk.  voided  on  the  ground  of  a  clear  mistake  of  law,  and  a 

total  want,  therefore,  of  consideration  and  mutuality." 
In  the  case  of  Ray  v.  Bank,  3  B.  Mon.  5 10,  the  court,  referring  to 
the  case  just  cited,  and  reviewing  all  the  authorities  on  the  sub- 
ject, approved  of  the  ruling  in  that  case ;  but  we  think  stated  the 
doctrine  fully  and  more  accurately  thus:  "Upon  the  whole,  we 
would  remark  that  whenever,  by  a  clear  and  palpable  mistake  of 
law  or  fact,  essentially  bearing  upon  and  affecting  the  contract, 
money  has  been  paid  without  cause  or  consideration,  which  in  law, 
honor  or  conscience  was  not  due  and  payable,  and  which  in  honor 
or  good  conscience  ought  not  to  be  retained,  it  was  and  ought  to 
be  recovered  back."  In  each  of  these  cases  the  controversy  was 
between  individuals;  but  the  case  of  City  of  Louisville  v.  Ander- 
son, 79  Ky.  334,  involved  the  question  of  recovery  back  of  taxes 
paid  in  ignorance  of  the  law,  and  of  the  rights  of  the  person  pay- 
ing, and  which  there  was  no  legal  authority  to  collect.  The  prop- 
erty assessed  in  that  case  was  farming  lands,  which  had  been 
unconstitutionally  included  in  the  city  boundary,  and  this  court 
affirmed  the  judgment  of  the  lower  court  in  favor  of  the  plaintiffs. 
This  court,  in  the  opinion  then  delivered,  assented  to  the  general 
rule  that  taxes  voluntarily  paid  cannot  be  recovered  back,  whether 
legally  laid  or  not,  as  stated  in  Cooley,  Tax'n,  567,  in  accordance 
with  the  current  of  authorities  on  the  subject ;  but  dissented  from 
the  proposition  that  all  payments  of  taxes  are  supposed  to  be  vol- 
untary, and  recognized  the  distinction  between  those  cases  where 
there  is  an  apparent  means  of  enforcing  the  illegal  demand  and 
where  it  cannot  be  done  without  a  resort  to  judicial  proceedings. 
In  all  cases  wherein  it  has  been  decided  by  this  court  taxes  ille- 
gally paid  might  be  recovered  back,  including  Fecheimer  v.  City 

of  Louisville,  2  S,  W,  Rep.  65,  referred  to  by  counsel, 
Vlutp«7-  the  payments  were  regarded  as  involuntary,  because 
mentoue  the  tax  collector  had  authority  to  levy  and  sell  on  the 
tolwdMinsd  refusal  to  pay.  As  said  by  this  court:  "The  process 
UvDlnntar;.    is  summary,  and  in  the  hands  of  the  party  making  the 

demand,  and  the  tax  payer  must  submit  to  the  levy  or 
pay  the  money."  City  of  Louisville  v.  Anderson,  79  Ky.  334- 
The  only  exception  under  the  statutes  of  this  State  exists  in  re- 
spect to  railroad  corporations,  whose  property,  from  considera< 
tions  of  public  convenience  and  necessity,  cannot  be  levied  on  and 
sold  to  pay  taxes,  and  the  collection  must  be  enforced  by  judicial 
proceedings.     The  payment  by  the  Louisville  &  Nashville  RaiU 


DigiLizedbyGoOglc 


TAXATION— BUBSl'RIPTION  IN  AID-^ALE  OF  HOAD.         405 

road  Company  of  the  taxes  which  it  now  seeks  to  recover  back 
from  the  counties  of  Christian  and  Hopkins  was  made  voluntarily, 
and  in  no  sense  under  compulsion;  and,  such  being  the  case,  we 
perceive  no  reason  to  make  in  these  cases  an  exception  to  the  gen- 
eral rule  laid  down  in  City  of  Louisville  v.  Anderson,  that  a  party 
paying  taxes,  who  is  entitled  to  a  day  in  court,  and  can  litigate 
the  demand  about  to  be  enforced  against  him,  but  instead  of  doing 
so  voluntarily  pays  it,  is  without  remedy.  Moreover,  a  por- 
tion of  the  property  situated  in  the  two  counties  was  at  the 
time  of  payment  of  the  taxes  legally  liable  to  taxation,  not  only 
for  general  county  purposes,  but  for  the  purpose  of  paying  off  the 
county  subscription;  and  therefore,  as  such  payment  was  not 
wholly  without  consideration,  the  cases  do  not  come  within  the 
rule  laid  down  in  the  cases  heretofore  decided  by  this  court.  Nor 
do  either  of  them  belong  to  that  class  of  cases  where  honor  or 
good  conscience  requires  the  taxes  to  be  refunded. 

3.  It  is  well  settled  that  interest  is  not  allowable  upon  taxes  by 
way  of  damages  (Ormsby  v.  Louisville,  79  Ky,  202);  and  conse- 
quently the  court  did   not  err  in  refusing  to  allow  it 
upon  the  amounts  adjudged  in  favor  of  the  two  coun-     intBraton 
ties.     Wherefore  the  judgments  rendered  in  actions  1     uzMnot 
and  2,  in  favor  of  the  counties  of  Christian  and  Hop-    allinnbia 
kins,  are,  for  the  reasons  indicated,  reversed,  and  re-    by  way  of 
manded  for  further  proceeding  consistent  with   this    duugM. 
opinion,  and  affirmed  on  the  cross  appeals;  and  the 
judgments   in    the   third   and   fourth   actions   are   affirmed. 

Tftxatlou — Snbscilptlonln  Ald-^alsofBood. — The  purchaser oran  uncompleted 

railroad  belonging  lo  0  company,  to  the  slock  of  which  a  county  has  subscribed 
in  aid  ol*  the  construction,  is  not  liable  to  taxation  upon  [he  value  of  the  property 
acquirod  by  the  purchase  and  the  amount  expended  by  the  old  company  U  not  the 
criterion  of  the  value  of  the  road  at  the  time  of  the  purchase.  The  difference  in 
the  co4t  of  conetrucling  the  road,  tlie  washing  away  of  embankments  by  freshets, 
rains,  etc.,  the  decay  of  trestles,  the  decay  of  abutments  to  the  bridges,  etc.,  must 
be  considered  in  estimating  the  reasonable  value  of  the  road  at  the  time  of  the 
sale.     Owensboro  &  N.  R.  Co.  v.  Logan  County  (Ky.),  1:  S.  W.  Rep.  76. 

Buna— Conrtttnttonal  Lav— TtUe  of  Act.— An  act,  the  title  of  which  is  in  the 
following  terms,  "  An  act  to  empower  Logan  county  to  refund  the  bonded  in- 
debtednci^s  of  the  county  nt  or  before  maturity,  lo  create  a  sinking  fund  lor  that 
purpose,  to  provide  for  commi.ssioners  of  the  sinking  fund  and  collection  of  the 
taxes  levied,  and  to  prescribe  the  duties  and  power  of  said  olKcers,"  relates  to  only 
one  subject,  viz:  the  pavment  of  llie  amount  of  the  bonded  indebtedness  and  is 
not  unconstitutional.  Dwensboro  &  N.  R,  Co,  i'.  Logan  County  (Ky.),  It  S. 
W.  Rep.  76 

Sum— Ktmielptl  Aid— Kandaunu.— It  is  said  bv  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Missouri  in  the  ca^  of  the  United  Slates  ex  rel. 
Jones  I'.  Macon  County,  35  fed.  Rep.  43-5,  that  though  a  judgment  has  been  ob- 
tained on  coupons  of  county  bonds  issued  tmder  section  13  of  the  Missouri  act  of 
Februarv  jo,  1865,  incorporating  the  Missouri  &  Mississippi  Railroad,  which 
provided  that  the  amount  of  the  special  tax  to  be  levied  in  any  one  year  for  their 
payment  should  not  exceed  one-twentieth  of  one  per  cent.,  mandamus  will  not 
lie  to  compel  the  levy  of  a  higher  special  tax  to  paj'  such  judgment,  as  the  hold- 
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State  ex  ret.  Tillerv,  Collector, 


Hannibal  and  St.  Joseph  R.  Co. 

{Missouri  Sufremt  Court,  February  i,  1S89.) 

1  Bildga. — A  bridge  constructed  hy  a  rail- 
road company  across  a  river  and  forming  a  part  of  the  railroad  is  asscBsable  under 
m  statute  which  provides  for  the  taxafion  of  the  property  of  railroad  com- 
panies Including  the  road  and  rolling  stock  as  a  whole,  and  not  under  a  statute 
which  provides  for  the  assessment  of  bridges  for  crossing  which  a  toll  is  charged, 
notwithstanding  the  fact  that  such  bridge  is  also  used  for  the  passage  of  carriers 
and  foot  passengere  for  which  the  company  charges  tolls. 

8uns — BrldsB  Aot — CarrlAtea — Foot  Pftuengon. — The  Missouri  bridge  act 
authorized  bridge  companies  to  permit  railroad  companies  to  extend  their  tracks 
over  bridges  belonging  to  the  former.  The  powers  conferred  upon  a  bridge  com- 
pany were  conferreid  upon  a  railroad  company  which  was  authorized,  in  connec- 
tion with  its  railroad  bridge,  to  erect  a  bridge  for  the  passage  of  teams,  carriages 
and  foot  passengers.  It  was  also  provided  that  all  railroads  might  run  their  car« 
over  the  bridge.  A  bridge  was  built  which  formed  a  necessary  part  to  the  rail' 
road  company's  track,  although  It  was  also  used  for  carriages  and  foot  passen- 
gers. Held,  that  the  bridge  so  built  was  not  a  toll  bridge,  but  was  a  railroad 
bridge  and  asseseabl^  as  an  intregal  part  of  the  railroad. 

Same— Boara  or  BqwUiiaUon—powara—KeTlew.— Although  the  Missouri  State 
Board  of  Equalization  is  empowered  to  assess  taxes  on  toll  bridges  and  to  de- 
termine what  bridges  are  toll  bridges,  the  question  whether  a  bridge  is  in  fact  a 
toll  bridge  is  jurisdictional  and  the  conclusion  of  the  State  board  in  that  respect 
Is  reviewable  by  the  court. 

Appeal  from  Circuit  Court,  Clay  County. 

Suit  by  the  State,  on  the  relation  of  Tillery,  collector  of  taxes 
of  Clay  county,  against  the  Hannibal  &  St.  Joseph  R.  Co.  to  re- 
cover taxes  assessed  against  the  defendant  for  the  tax  year  ending 
August  iS,  1883.     Both  parties  appeal. 

H.  F.  Simvall,  James  L.  Sheets  and  D.  C.  Allen  for  plaintiff. 

Strong  &  Mosman,  and  Warner,  Dean  &  Hagerman  for  de- 
fendant. 

Black.  J. — For  the  tax  year  ending  August,  1883,  the  State 
Board  of  Equalization  assessed  the  defendant's  bridge  over  the 

Missouri  river  at  Kansas  City  as  a  toll-bridge,  placing 
raeta.  the  valuation  at  $500,000.     The  bridge  being  in  two 

counties,  one  half  of  this  valuation  was  certified  down 
to  Clay  county,  and  on  that  the  county  court  levied  taxes  for 
that  year.  This  is  a  suit  to  enforce  the  payment  of  the  taxes 
thus  levied.     The  circuit  court  gave  judgment  for  plaintiff,  except 
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for  the  item  called  "  funded  debt  tax,"  and  as  to  that  found  for 
the  defendant.     Both  parties  appealed. 

The  case  was  here  before  on  the  plaintiff's  appeal  from  a  judg- 
ment sustaining  a  demurrer  to  the  petition.     While  the  petition 
states  that  the  bridge  is  owned  by  the  defendant,  it 
also  states  that  it  is  a  toll-bridge,  and  does  not  disclose     Dtdilin 
the  fact  that  it  is  a  part  of  the  defendant's  road.     On     nponfoniMr 
this  state  of  the  pleadings  we  held,  and  could  only     ftppaal. 
have  held,  that  the  bridge  was  properly  assessed  as  a 
separate  structure.     On  the  return  of  the  cause  defendant  denied 
the  above  allegation,  and  averred  the  fact  to  be  that  the  bridge 
formed  a  part  of  the  railroad  itself,  and  on   this   allegation   the 
plaintiff  made  an  issue  of  fact.     It  is  therefore  plain  that  we  have 
to  deal  with  another  and  different  question  from  that  considered 
on  the  former  appeal. 

The  Kansas  City,  Galveston  &  Lake  Superior  Railroad  Com- 
pany was  created  by  the  act  of  February  9,  1857,  with  power  to 
build  a  railroad  from  Kansas  City  northward,  and  to  bridge  navi- 
gable streams.  By  authority  of  law,  the  name  was 
changed  to  the  Kansas  City  &  Cameron  Railroad  Com-  Bunu 
pany,  and  the  fourth  section  of  the  amendatory  act  of  Mtlioiiiiiig 
March  II,  1867  (Laws  1867,  p.  143),  provides:  "The  mctiini  itf 
said  railroad  company  shall  have  the  same  authority,  bridge, 
rights  and  powers  as  are  conferred  upon  the  Kansas 
City  Bridge  Company,  incorporated  by  an  act  of  the  general 
assembly  of  February  20,  1865,  and  may,  in  connection  with  its 
railroad  bridge,  erect  a  bridge  for  the  passage  of  teams,  carriages, 
and  foot  passengers,  and  shall  have  the  same  right  and  authority 
to  receive  compensation  therefor  as  are  granted  to  the  said  Kan- 
sas City  Bridge  Company ;  and  all  railroad  companies  whose  roads 
shall  terminate  at  or  near  such  bridge,  on  either  side  of  the 
Missouri  river,  or  which  shall  construct  a  branch  road  to  such 
bridge,  shall  have  the  right  to  run  their  cars  and  engines  on  and 
over  such  bridge  at  such  times  and  on  such  terms  as  may  be 
agreed  on  between  the  companies  respectively;  and,  if  such  com- 
panies shall  not  agree  on  such  terms,  then  on  such  terms  as  shall 
be  prescribed  by  the  governor  of  this  State."  The  bridge  act 
provides,  among  other  things,  that  "when  said  bridge  is  completed 
the  said  company  shall  be  entitled  to  demand  and  receive  tolls  for 
crossing  the  same,  and  to  fix  the  rates  of  toll,  of  which  a  schedule 
shall  be  kept  conspicuously  posted  at  each  end  of  the  bridge; 
which  rates  shall  be  as  follows,  and  shall  never  exceed  the  same, 
to  wit:  .  .  .  And  said  bridge  company  may  permit  any  rail- 
road company  to  extend  their  railroad  track  over  said  bridge  upon 
such  terms  as  may  be  agreed  upon  by  said  bridge  company  and 
such  railroad  companies." 

The  Kansas  City  Bridge  Company  failed  to  build  a  bridge,  but 
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the  Kansas  City  &  Cameron  Railroad  Company  constructed  its 
road  from  Kansas  City  to  Cameron;  and  in  doing  so,  and  under 
the  authority  o{  law  before  stated,  built  the  bridge  tn  question. 
Thereafter,  and  in  1870,  that  company  and  defendant  were  con- 
solidated. 

The  structure  is  an  ordinary  railroad  bridge,  with  a  plank  floor 
between  and  on  either  side  of  the  rails  for  the  passage  of  teams, 

vehicles,  and  the  like,  and  for  such  use  tolls  are 
Vftton  «nd  charged.  The  bridge,  and  defendant's  tracks  in  con- 
plan  tt  nection  therewith,  are  used  by  a  number  of  other  rail- 
bildgs.  road   companies   for  the  passage  of  their  trains,  they 

paying  a  rental  therefor.  These  rentals  paid  by  other 
railroad  companies  are  not  denominated  tolls  in  the  law  under 
which  the  bridge  was  built,  nor  are  they  tolls  in  the  sense  in 
which  we  use  the  term  when  speaking  of  toll  bridges.  From 
these  facts,  and  especially  the  law  by  authority  of  which  this 
bridge  was  built, there  can  be  but  one  conclusion,  and  that  is  this: 
The  bridge  is  an  integral  part  of  the  roadbed  and  track  of  defend- 
ant's road  from  Kansas  City  to  Cameron,  with  a  highway  toll 
feature  attached  to  it  as  a  mere  incident,  and  a  small  and  inade- 
quate one  at  that.  The  tolls  collected  amount  to  only  about 
$4,000  per  annum.  With  this  conclusion  we  now  come  to  the 
statutes  which  provide  for  the  assessment  of  toil-bridges,  and  for 
the  assessment  of  railroad  property,  and  the  question  is,  under 
which  should  the  bridge  be  assessed? 

The  act  of  April  21, 1877,  was  carried  into  the  revision  of  1879 
without  change.     The  first  section,  now  section  6901,  enacts  that 

"all  bridges  over  streams  in  this  State,  or  over  streams 
Statnta  dividing  this  Slate  from  other  States,  owned  by  joint- 

nthoriilng  stock  companies,  and  all  such  bridges  where  a  toll  is 
taxation  of  charged  for  crossing  the  same,  .  .  .  and  all  prop- 
bridg«.  erty,  real  and  personal,  including  the  franchises  owned 

by  telegraph  and  express  companies,  shall  be  subject 
to  taxation,  ,  ,  ,  and  the  president  or  other  chief  officer  of 
any  such  bridge,  telegraph  or  express  company,  or  the  owner  of 
any  such  toll-bridge,  are  hereby  required  to  render  statements  of 
the  property  of  such  bridge,  telegraph  or  express  company,  in 
like  manner  as  the  president  or  other  chief  officer  of  railroad  com- 
panies are  now  or  may  hereafter  be  required  to  render  for  the  tax- 
ation of  railroad  property."  It  is  to  be  observed  that  railroad 
property  is  not  mentioned  in  this  act, 

A  few  days  after  the  passage  of  the  above  act,  and  on  May  2, 
1877,  the  legislature  pa.ssed  another  act  relating  to  the  assessment 
of  railroad  property  (Acts  1877,  p,  366).  The  substantial  parts  of 
this  act  were  carried  into  the  Revised  Statutes  by  way  of  a  revised 
bill  Section  6866  makes  it  the  duty  ofthe  president  or  other  chief 
officer  of  every  railroad  company  to  furnish  the  State  auditor 
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each  year,  by  a  designated  date,  a  verified  statement, "  setting  out 
in  detail  the  total  length  of  their  road  so  far  as  completed,  includ- 
ing  branch  or  leased  roads,  the  entire  length  in  this 
State,  and  the  length  of  double  or  side  tracks,  with  Aiiwnnmt 
depots,  water  tanks,  and  turntables,  the  length  of  ofrkllrMd 
such  road,  double  or  side  tracks,  in  each  county,  munici-  property, 
pal  township,  incorporated  city,  town  or  village 
through  or  in  which  it  is  located  in  this  State;  the  total  number 
of  engines  and  cars  of  every  kind  and  description,  including  all 
palace  or  sleeping  cars,  passenger  and  freight  cars,  and  all  other 
movable  property  owned,  used  or  leased  by  them  on  the  1st  day 
of  August  in  each  year,  and  the  actual  cash  value  thereof."  The 
State  board  is  then  required  to  assess  the  aggregate  value  of  all 
such  property  belonging  to  any  railroad  company,  and  to  appor- 
tion that  value  to  the  counties,  townships,  etc.,  according  to  the 
mileage  of  the  railroad  therein.  Section  6876  declares :  "All 
property,  real,  personal  or  mixed,  including  lands,  machine  and 
work  shops,  round  houses,  ware  houses,  and  other  buildings, 
goods,  chattels,  and  office  furniture  of  whatever  kind,  owned  or 
controlled  by  any  railroad  company  or  corporation  in  this  State, 
not  hereinbefore  specified,  shall  be  assessed  by  the  proper  asses- 
sors in  the  several  counties,  cities,  .  ,  ,  wherein  such  property 
is  located,  under  the  general  revenue  laws  of  the  State,  and  the 
municipal  laws  regulating  the  assessments  of  other  local  property 
in  such  counties,  cities,  .  .  .  but  the  taxes  on  the  property 
so  assessed  shall  be  levied  and  collected  according  to  the  provi- 
sions of  this  article." 

Now,  it  will  be  seen  that  the  statute  relating  to  the  assessment 
of  railroads  includes  and  provides  for  the  assessment  of  all  railroad 
property  of  every  kind  and  description.     The  road  and 
rolling  stock  must  be  assessed  as  a  whole,  and  then  a     Bridge 
distribution  made  to   the  counties  according  to  the     uietMbla 
mileage  therein.     All  other  property  must  be  assessed     u  pwt  of 
by  the  local  assessors  as  local  property.     All  bridges     niiroKd. 
belonging  to  the  railroad  company,  and  forming  a  part 
of  the  road,  must  be  included  in  the  assessment  of  the  road,  and 
cannot  be  detached   for  the   purpose  of  taxation.     Nor  is  there 
anything   in   the   bridge  act   in  conflict  with  what  has  just  been 
stated.     In  former  years  many  bridge  companies  were  created  by 
special  acts  ;  they  arc  now  organized  under  the  general  law.    Toll- 
bridges  owned  by  such  corporations  are  properly  assessed  under 
the  bridge  act,  and  this  is  true  though  the  bridge  may  be  used  in 
part    for  the  passage  of  trains  of  cars.       So,  too,  if  the  bridge  is 
owned  by  the  railroad  company,  and  is  a  part  of  the  railroad,  it 
■  must  be  assessed  and  taxed  with  the  road  itself,  and  it  thus  enters 
into  the  a^regate  value  of  the  entire  road;  and  in  such  cases  it 
makes  not  a  particle  of  ditlerence  that  the  bridge  is  in  part  a  toll- 
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bridge  for  the  passage  of  teams,  wagons,  and  the  like.  The  stat- 
utes must  be  construed  together,  and  they  are  consistent  with 
each  other.  Any  other  construction  of  the  bridge  act  makes  it 
repeal  in  part  the  law  relating  to  the  assessment  and  taxation  of 
railroad  property.  It  appears  that  in  former  years  the  State 
board  assessed  this  and  like  bridges  as  constituting  a  part  of  the 
railroad,  and  that  practice  was  in  accord  with  the  plain  meaning 
of  the  law.  It  follows  that  the  board  had  no  power  to  assess  this 
bridge  as  a  separate  structure.  The  assessment  is  void,  and  lays 
no  foundation  for  the  levy  of  the  taxes  sued  for. 

The  point  is  made  by  the  plaintiff,  that  as  the  State  board  has 
power  to  assess  toll-bridges,  it  has  the  power  to  determine  what 
bridges  are  toll-bridges ;  that,  as  the  value  fixed  by  the 
Eevlnr  <rf  board  is  conclusive,  so  is  the  finding  that  the  bridge  is 
dMUton  of  a  toll-bridge  conclusive.  The  board  has  the  power  to 
State  board  assess  toll-bridges,  and  it  may  be  conceded  that  the 
of  tqiuiin-  courts  would  not  review  the  Bnding  as  to  value;  but  it 
tioo.  does  not  follow  that  it  can  change  the  character  of  the 

property.  Unless  the  bridge  comes  within  the  bridge 
act,  the  board  has  no  power  to  assess  it  under  that  act.  Authori- 
ties are  also  cited  which  show  that,  in  general,  assessing  officers 
are  not  personally  liable  for  erroneously  listing  persons  or  prop- 
erty for  taxation,  but  they  are  without  application  to  the  present 
case.  With  these  conclusions,  it  is  unnecessary  to  consider  the 
question  made  on  the  plaintiff's  appeal.  The  judgment  is  there> 
fore  simply  reversed. 

Barclay,  J.,  not  sitting.    The  other  judges  concur. 

Taxation  of  BTldg«i—BIli«OTiilBlTN'. — Section  39  of  chapter  77  of  the  Compiled 

Statutes  of  Nebraska,  entitled  "Revenue,"  requires  the  office rs  of  the  railroad 
corporations  uithin  the  State  to  return  to  the  auditor  of  public  accountc  for  ai>«e»>£- 
nient  and  taxation  the  numljer  of  miles  of  railroad  in  each  organized  countv, 
and  Ihe  total  number  of  miles  in  the  State,  including  roadbed,  right  of  vay.  and 
GUpergtructure  thereon,  main  and  side  tracks,  depot  buildings  and  depot  grounds, 
section  and  tool  houses,  rolling  stock  and  personal  property  necessary  for  the 
construction,  repairs,  or  successful  operation  of  the  railroad  ;  but  does  not  re- 
quire a  return  of  the  bridges  constructed  across  the  Missouri  river,  said  river 
being  a  navigable  stream,  the  right  to  bridge  which  can  be  obtained  only  by  a  law 
of  congress,  and  not  by  the  authority  of  the  Stale. — such  bridge,  when  con- 
structed, not  being  a  part  of  the  roadbed,  nor  superstructure  thereon,  under  tne 
meaning  of  the  section  alluded  to.  The  state  board  of  equalization  would  have 
no  jurisdiction  or  authority  to  include  such  bridge  within  the  line  of  roadlied  of 
the  railroad  for  taxation,  and  could  therefore  levy  no  legal  tai  thereon.  Such 
bridge  not  being  within  the  deRnition  of  "  roadbed,  right  of  way,  and  super- 
structure thereon,"  it  was  held  that  such  part  thereof  as  is  within  any  county  of 
this  State  would  be  liable  to  assessment  and  taxation  by  Ihe  local  assessing  and 
taxing  officers  of  such  county.  Cass  County  i>.  Chicago,  Burlington  &  Quincy 
R.  Co.  (Neb.J,  41  N.  VV.  Rep.  246. 
Taxation— AHesiment  of  Brldfas.— See  note,  33  Am.  &  Eng.  R.  R.  Cas    "' 


Huntington  v.  Worthen,  120  U.  S.07;  s.  c,  19  Am.  &  Ensf.  R.  R.  Cas,  J30; 
Anderson  f.  Chicago,  B.  &  Q.  R.  Co.,  25  lb.  s«;  Chicago,  M.  &  St.  P.  R.  Co.  jj. 
City  of  Sabula,  13  lb.  443;  Alexandria  Land  etc.  Co.  ».  Dlst.  of  Columbia,  7  lb. 
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Mayor,  etc.,  of  New  York 


Dry  Dock,  East  Broadway  and  Battery  R.  Co. 

{New  Tork  Court  0/  AffeaU,  January  IS,  1S89.) 

■tTMt  Sallvar — FraneUM — lleenu  Tax. — A  railroad  companj  was  bj  statute 

authorizeil  to  operate  a  railway  upon  certain  ttreets  subject  "to  the  payment  to 
the  city  of  the  same  license  fee  annually  for  each  car  running  thereon  a«  is  now 
paid  by  other  city  railroads."  The  license  fee  then  payable  was  $50  for  each 
tno-horse  car  and  (35  for  each  one-horse  car.  By  a  subsequent  statute  th« 
company  was  authorized  to  extend  its  tracks  subject  to  the  payment  of  ^  per 
cent,  of  the  net  proceeds  of  the  cars  running  on  such  extension,  and  all  acts  incon- 
sistent with  the  provisions  of  the  act  authorizing  the  extension,  were  repealed. 
Held,  that  ttie  two  statutes  must  be  deemed  to  have  created  different  franchises, 
that  they  were  not  inconsistent  with  each  other,  and  that  the  company  must 
pay  the  license  fee  and  a  percentage  if  it  wished  to  claim  the  benefit  of  both 
■tatules. 

Appeal  from  General  Term  of  the  Supreme  Court,  First  Depart- 
ment. 
/okn  M.  Scribner  for  appellant. 
D.  J.  Dean  for  appellee, 

Danforth,  J. — The  defendant,  under  the  act  of  i860,  c.  512 
(passed  April  17,  i860),  was  authorized  to  operate  and  use  a  rail- 
road upon  certain  streets  in  the  city  of  New  York,  and  among 
others  Grand  street,  east  of  East  Broadway,  subject,  among  other 
things,  "to  the  payment  to  the  city  o{  the  same  license  fee  an- 
nually for  each  car  run  thereon  as  is  now" {April  17,  i860)  "paid 
by  other  city  railroads  in  said  city."     The  franchise  was 
accepted,  and  the  defendant,  under  the  proof  concern-    Original 
ing  license  fees  paid  by  other  then  existing  railroads,     fraaaliiM. 
became  liable  to  pay  $50  for  each  two-horse  car,  and 
$25  for  each  one-horse  car  run  by  them  on  the  streets  named. 
This  result  follows  from  the  decision  of  this  court  in  the  case  of 
Mayor,  etc.,  v.  Broadway  &  S.  A.  R.  Co.,  97   N.  Y.  275,  where  a 
statute  containing  similar  provisions  was  considered,  and  concern- 
ing that  liability  no  question  now  arises. 

In  1866  (Laws  1866,  c.  883)  the  defendant  was  authorized  to 
extend  its  tracks  from  the  junction  of  East  Broadway  and  Grand 
street,  through  Grand  street  and  other  streets,  to  the  North 
river,  subject,  however,  in  case  it  accepted  the  franchise  conferred 
by  the  act,  to  the  payment  into  the  treasury  of  5  per  cent,  of  the 
net  proceeds  of  the  cars  run  on  such  extension;  and  (section  7) 
all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  the 
act  were  repealed,   so    far   as   they  were   in  conflict    therewith. 
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Some  rights  in  other  streets  were  acquired  under  other  acts  (Laws 
1866,   cc.  866-868),  but   they  contain   no  provisions    respecting 

license  fees,  or  conpensation  to  the  city.  Under  these 
SUtnt*  various  acts  the  defendant,  since   1S66,   has  operated 

ftntboriiiiig     four  distinct   railroad   routes   under   separate   names, 
•xteniloiL.       one  of  which  is  designated  as  the  Gr^nd  Street  Line." 

It  is  operated  by  cars  run  separately  from  those 
of  other  lines,  and  bver  the  streets  named  in  the  act  of  1866 
(chapter  883),  in  connection  with  some  of  those  named  in  the 
other  act  of  1866  {supra),  and  through  Grand,  Greenwich  and 
Washington  streets,  to  East  Broadway,  streets  designated  and  in- 
dicated in  the  act  of  1 860  (chapter  5 1 2).  The  defendant  has  paid 
percentages  of  its  receipts  for  cars  running  over  this  route,  as 
provided  by  the  act  of  1866  (chapter  883),  and  the  question  for 
our  determination  is  whether  it  is  also  liable  to  pay  a  license  fee 
under  the  act  of  i860  (chapter  512). 

If,  as  the  learned  counsel  for  the  appellant  contends,  the  grant 
expressed  by  the  act  of  1866  (chapter  883),  and  its  acceptance 
constitute  a  contract  between  the  defendant  and  the  State,  it   is 

to  be  construed  as  the  language  of  the  defendant,  who 
EMbfron-  derives  a  great  privilege  under  it;  and  if  either  from 
«hiMiat{]«at  ingenuity  or  carelessness  it  fails  in  expression,  and  leaves 
tobudeu  a  doubt  as  to  its  meaning,  the  doubt  should  be  solved 
initatnt*  against  the  company,  and  liberally  infavor  of  the  public. 
gnwtingit.     The  defendants  can  claim   nothing  that  is  not  clearly 

given  to  them  by  the  act.  In  this  view  the  case  was 
treated  by  the  general  term  (47  Hun  199),  Wc  find  no  difficulty, 
however,  in  sustaining  the  judgment  upon  the  plain  language  of  the 
several  statutes.  By  the  act  of  1 860,  supra,  the  license  fee  is  imposed 
upon  every  car  running  upon  the  streets  named  in  it.  It  being 
conceded  that  the  cars  of  the  defendant  are  operated  on  those 
streets,  it  is  for  them  to  show  exemption  from  the  tax.  To  that 
end  the  learned  counsel  for  the  appuliant  claims  that  the  act  of 
1866  (chapter  883)  repeals  the  license  provision  of  the  act  of 
i860.  That  would  be  so  if  either  the  provision  made  for  com- 
pensation to  the  city  by  the  act  of  1866  was  in  conflict  with  the 
provision  in  the  act  of  i860,  or  if  it  covered  the  whole  subject. 
It  seems  to  do  neither.  The  several  schemes  control  different 
groups  of  streets,  and  although  the  last,  that  of  i856,  is  described 
as  an  "extension,"  the  act  authorizing  it  does  not  profess  to  be 
and  is  not  in  any  sense  an  amendment  of  the  first, — that  of  i860. 
Each  franchise  stands  upon  the  authority  of,  and  subject  to  the 
burden  imposed  by,  a  distinct  statute ;  and,  if  the  defendant  avails 
itself  of  the  privileges  offered  by  both,  we  see  no  ground  on 
which  it  can  be  relieved  from  paying  the  price  exacted  for  it. 
The  two  statutes  are  not  contrary  in  matter,  they  lead  to  no  ab- 
surd consequences,  and  it  cannot  be  doubted  that,  had  the  legis- 
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lature  intended  that  one  should  in  any  respect  abrogate  the  other, 
or  that  any  provision  in  one  should  stand  in  lieu  of  any  provision 
in  the  other,  that  intention  would  have  been  expressed.  It  has 
not  been,  and  there  is  nothing  in  the  words  used  by  them  from 
which  it  can  be  implied.  Both  statutes  are  in  operation.  If 
placed  side  by  side,  nothing  can  be  found  in  one  inconsistent  with 
anything  found  in  the  other;  and  if  the  defendant  pays  the 
license  fee  prescribed  by  the  first,  and  the  percentage  called  for  by 
the  other,  and  so  complies  with  the  conditions  upon  which  the 
company  received  in  succession  the  respective  franchises,  it  will 
not  have  made  a  double  payment,  nor  have  paid  twice  for  the 
same  thing. 

We  agree,  therefore,  with  the  general  term,  and  in  pursuance 
of  the  stipulation  the  plaintiff  have  judgment  absolute. 

:  State,  64  Tex. 
374;!        -     -       --  - 


Chicago  and  Alton  R.  Co. 


LamkiN,  Collector. 
(Afisiouri  Supreme  Court,  December  SO,  1888.) 

Tufttlon—Bobbol  BnUdlQfa— CoMtltnUou&l  Uv.— The  MUsouH  Act  of  1885, 
amending  f)  638o  o(  the  MUaouri  Revised  Statutes,  which  aiiUiorizes  a  count/ 
to  ascertain  the  average  rate  of  taxation  levied  for  the  erection  of  public  build- 
ings hy  the  several  school  districts,  and  which  declares  that  such  average  rate 
levied  for  the  erection  of  public  buildings  ithall  l>e  ascertained  hy  adding  together 
the  local  rales  of  diBtricts  in  the  counij'  ievjing  a  tax  for  the  erection  of  public 
buildings,  and  hy  dividing  the  same  thus  ascertained  hy  the  whole  number  of 
districts,  and  directs  the  clerk  to  charge  the  railroad  companies  taxts  for  the 
erection  of  public  buildings  at  said  average  rate,  and  the  county  court  to 
apportion  to  said  taxes  among  the  several  school  districts  levying  such  taxes,  in 
proportion  to  the  amount  of  taxes  levied  in  such  district,  is  not  unconstitutional, 
as  giving  a  portion  of  the  taxes  levied  upon  the  property  of  one  district  to 
another,  notwithstanding  the  fact  that  a  portion  of  the  taxes  so  levied  is  payable 
to  a  school  district  in  which  the  railroad  does  not  run. 

Bame—Conitltntlonal  Limit — Vote  Of  Slatrlct. — If  a  tax  levied  by  a  school 
district  has  been  increased  bv  a  vote  of  the  district  beyond  the  limit  of  40  cents 
on  the  $100  valuation,  as  authorized  by  the  constitution,  such  rate,  as  increased 
by  the  vote,  becomes  the  limit  described  by  the  constitutional  provision. 

Appeal  from  Circuit  Court,  Saline  County. 

Suit  by  the  Chicago  and  Northern  Railroad  Company  against 
John  C.  Lamkin,  collector  of  Saline  County,  for  an  injunction  to 
restrain  the  collection  of  certain  school  taxes.  The  plaintiff  ap- 
peals for  a  decree  dismissing  the  bill. 

G.  B.  MacFarlane  {George  S.  Graver,  of  counsel)  for  appellant. 
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A.  F.  Rector  for  respondent. 

Norton,  C.  J. — The  state  board  of  assessment  and  equaliza- 
tion of  railroad  property  certified  to  the  county  court  of  Saline 

county  for  taxation  the  valuation  of  the  apportion- 
fMti.  ment  to  said  county  of  plaintiff's  roadbed  and  rolling 

stock,  amounting  to  the  sum  of  $568,607.19.  The 
county  court  levied  a  tax  of  39%  cents  on  the  $100  of  this  valua- 
tion. The  tax  at  said  rate  amounted  to$2, 255.48.  The  said  rate 
of  tax  was  ascertained  by  adding  together  the  rates  levied  by  each 
of  the  school  districts  in  the  county,  and  then  dividing  the  sum 
thereof  by  the  whole  number  of  school  districts.  It  is  admitted 
that  some  of  the  said  school  districts,  through  which  the  roadbed 
of  plaintiff  did  not  run,  had  voted  at  an  election  properly  held  to 
increase  the  rates  therein,  for  school  purposes,  above  the  limit  of 
40  cents  on  the  $100  of  valuation.  The  county  court  also  levied 
a  tax  of  5  J^  cents  on  the  $ioo  of  said  valuation  for  public  build- 
ings in  the  school  districts,  amounting  to  $326.95.  The  taxes  so 
levied  for  "school  purposes"  and  building  purposes  aggregated 
the  sum  of  $2,582.43.  The  said  rate  for  building  purposes  was 
ascertained  by  taking  the  average  of  the  rates  levied  in  the  dis- 
tricts of  the  county  for  buildings  in  school  districts.  It  is  con- 
ceded that  these  rates  and  levies  were  made  in  conformity  with 
section  6880,  Rev.  St.,  as  amended  by  Laws  1885,  p-  230.  Plain- 
tiff paid  all  of  the  said  taxes  except  $300,  and  instituted  this  pro- 
ceeding by  injunction  against  the  collector  of  said  county  to  re- 
strain him  from  the  collection  of  said  sum  upon  the  alleged  ground 
that  so  much  of  the  levy  as  was  made  for  bu'ldiiig  purposes  was 
illegal  and  void.  The  trial  court  dismissed  the  bill,  gave  judg- 
ment for  defendant,  and  plaintiff  appealed  therefrom ;  and  the 
real  question  presented  by  the  appeal  is,  did  the  county  court  have 
the  right,  under  the  constitution  and  existing  laws,  to  levy  a  tax 
on  the  apportionment  of  the  valuation  of  plaintiff's  roadbed  and 
rolling  stock,  at  the  rate  of  5^  cents  on  the  $100  valuation  for 
public  buildings  erected  in  school  districts  where  tax  rates  had 
been  voted  for  that  purpose  in  districts  through  which  plaintiffs 
road  did  not  run?  The  existence  of  this  power  is  affirmed  by  de- 
fendant, and  denied  by  plaintiff. 

The  constitution  provides  in  section  ii,art.  10,  among  other 
things,  that  the  annual  rate  of  taxation  on  property  for  school 
canntitn  purposcs  "shall  not  exceed   forty  cents  on  the  $100 

"         valuation:   provided,  the   aforesaid   annual   rates  for 
^^^  school  purposes  may  be  increased  in  districts  formed 

J^"™^       of  cities  and  towns  to  an  amount  not  to  exceed  one 
^]T~*       dollar  on  the  hundred  dollars  valuation,  and  in  other 
districts  not  to  exceed  sixty-five  cents  on  the  hun- 
dred   dollars     valuation,    on     the    condition     that   a    majority 
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of  the  voters  who  are  tax  payers  voting  at  an  election  held  to  de- 
cide the  question  vote  for  said  increase.  For  the  purpose  of  erect- 
ing public  buildings  ...  in  school  districts  the  rates  of  taxa- 
tion herein  limited  may  be  increased,  when  the  rate  of  such  in- 
crease, and  the  purpose  for  which  it  is  intended,  shall  have  been 
submitted  to  a  vote  of  the  people,  and  two-thirds  of  the  qualified 
voters  of  such  .  .  .  school  district  voting  at  said  election  shall 
vote  therefor."  In  the  case  of  State  v.  Wabash,  St.  L.  &  P.  R. 
Co.,  83  Mo.  395,  while  it  was  held  that  section  6880,  Rev.  St.,  au- 
thorized  the  levy  of  a  tax  for  school  purposes  on  the  apportioned 
valuation  of  the  road-bed  and  rolling  stock  of  a  railroad  company, 
first  ascertaining  the  rate  of  such  tax  by  adding  together  the  local 
rates  of  the  several  school  districts  in  the  county,  and  dividing 
the  sum  thus  ascertained  by  the  whole  number  of  districts,  it  was 
also  held  that  said  section  did  not  authorize  the  levy  of  a  tax  on 
such  valuation  for  public  buildings  in  school  districts.  In  1885 
(Laws  1885,  p.  230),  the  legislature,  to  supply  this  omission,  so 
amended  said  section  6880  as  to  authorize  the  county  to  ascertain 
"the  average  rate  of  taxation  levied  for  the  erection  of  public 
buildings  ...  by  the  several  local  school  boards  or  authori- 
ties of  the  several  school  districts  throughout  the  county.  Such 
average  rate  levied  for  the  erection  of  public  buildings  .  .  . 
shall  be  ascertained  ...  by  adding  together  the  local  rates 
of  the  districts  in  the  county  levying  a  tax  for  the  erection  of 
public  buildings,  .  .  .  and  by  dividing  the  sum  thus  ascertained 
.  .  .  by  the  whole  number  of  districts  in  the  county,  and  the 
clerk  shall  cause  to  be  charged  to  said  railroad  companies  taxes 
for  the  erection  of  public  buildings  ...  at  said  average  rate 
on  the  proportionate  value  of  said  railroad  property  so  certified 
to  the  county  court  under  the  provisions  of  this  article,  and  the 
county  court  shall  apportion  the  said  taxes  for  the  erection  of  pub- 
lic buildings  ...  so  levied  and  collected  among  the  several 
school  districts  levying  such  taxes,  in  proportion  to  the  amount 
of  such  taxes  so  levied  in  each  district." 

It  is  conceded,  in  this  case,  that  the  rate  of  tax  levied  on  plain- 
tiff's property,  both  for  school  and  public  building  purposes,  was 
ascertained  in  the  mode  prescribed  by  the  legislature 
in  said  section  6880,  as  amended.     But  it  is  insisted  by     Tum  tot 
appellant's  counsel  that,  inasmuch  as  it  is  contemplated     mbool  uid 
by  the  constitution  that  where  the  rate  of  taxes  has    pnblio 
been  increased  for  the  erection  of  public  buildings  in     bniidlng«. 
a  school  district,  that  such  rate  shall  be  levied  on  prop- 
erty in  the  district  voting  the  increase,  the  law  authorizing  the 
county  court  to  take  such  rate  of  increase,  made  in  districts  through 
which  plaintiff's  road  does  not  run,  into  consideration  in  fixing  the 
rate  to  be  levied  on  plaintiH's  road  for  public  buildings  so  erected, 
is  invalid  and  void.    And  in  support  of  this  contention  we  have 
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been  cited  to  the  case  of  Wells  v.  City  of  Weston,  32  Mo.  384, 
where  it  is  held  "that  the  legislature  cannot  authorize  a  munici- 
pal corporation  to  tax,  for  its  local  purposes,  lands  lying  beyond 
the  corporate  limits."  The  principle  announced  in  the  above  was 
held  not  to  apply  to  the  assessment  and  levy  of  taxes  on  railroads, 
in  the  Railroad  School  Tax  Case,  78  Mo.  596,  which  was  a  case 
where  the  constitutionality  of  an  act  of  the  legislature  was  called 
in  question,  which  authorized  county  courts,  in  levying  school 
taxes  on  the  assessed  valuation  of  a  railroad  bed  and  rollingstock, 
to  levy  for  school  purposes  the  average  rate  of  taxes  levied  for 
school  purposes  by  the  several  local  school  boards  through  which 
each  railroad  runs,  and  which  required  the  tax  so  levied  to  be  ap- 
portioned to  the  other  school  districts  of  the  county  as  we!i  as  the 
districts  through  which  the  road  ran,  in  the  proportion  the  num- 
ber of  children  in  each  district  bore  to  the  whole  number  of  chil- 
dren in  said  county.  There  were  69  districts  in  the  county,  and 
the  railroad  passed  through  12  of  them.  It  was  contended  that 
the  act  of  1875,  which  authorized  the  levy  and  distribution  of  the 
tax,  was  unconstitutional  in  that  it  gives  a  proportion  of  the  tax 
levied  on  property  in  one  township  to  other  townships,  and  the 
case  of  Wells  v.  City  of  Weston,  supra,  was  cited  as  authority  in 
support  of  the  contention;  and  it  was  distinctly  held  in  the 
above  case  that  the  roadbed  of  a  railroad  is  chiefly  valuable  as 
an  entirety,  and  its  subdivisions  within  the  limits  of  a  county  or 
school  district  are  not  to  be  treated  as  local  property  under  the 
act  of  1875  for  the  assessment  and  distribution  of  railroad  taxes; 
that  school  taxes  on  such  roadbed  apportioned  to  a  county  are 
properly  distributed  to  the  school  districts  therein,  in  the  propor- 
tion that  the  number  of  school  children  in  each  school  district 
bears  to  the  whole  number  in  the  county,  and  the  act  providing 
for  such  distribution  is  not  unconstitutional  as  giving  a  portion  of 
the  taxes  levied  upon  the  property  in  one  district  to  another. 
While  section  6880,  Rev,  St.,  changes  the  method  for  ascertaining 
the  average  rate  of  school  taxes  to  be  levied  on  railroads,  it  does 
not  affect  the  principle  announced  in  the  above  case. 

The  doctrine  announced  in  78  Mo.,  supra,  has  been  affirmed  in 
cases  of  School  District  v.  Rhoads,  81  Mo.  474,  and  State  v.  Mis- 

souri  Pac.  R.  Co.,  92  Mo.  1 37 ;  20  Am.  &  Eng.  R,  R.  Cas, 

ttoriri         ^^'     ^"  ^^  '^^*  ^^^^  above  cited,  where  so  much  of  said 

^J~T^^     section  6880  as  related  to  the  method  of  ascertaining  the 

"  average  rate  of  taxes  to  be  imposed  on   railroads  for 

"         school  purposes  was  under  discussion,  the  constitution- 

^V*^  ality  of  which  was  challenged,  it  is  said  i  "  It  is  provieed 

by  section  1 1 ,  art.  lo,  of  the  constitution,  among  other 
things,  that  '  for  school  purposes  the  annual  rate  on  property  shall 
not  exceed  forty  cents  on  the  one  hundred  dollars  valuation.'  The 
statute  in  question  would  only  be  violative  of  said  section,  and 
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even  in  that  case  only  to  the  extent  of  such  excess."  And  it  is 
further  said :  "  It  is  certainly  within  the  power  of  the  legislature 
to  authorize  the  imposition  of  school  taxes  on  the  property  of  de- 
fendant, and,  considering  the  nature  of  its  property,  and  the  fact 
as  stated  in  78  Mo.  596,  'that  the  roadbed  is  chiefly  valuable 
as  an  entirety :'  that  its  aggregate  value  is  made  up  because  of  its 
continuity;  that  the  portion  of  a  railroad  in  a  county,  when  con- 
sidered as  disconnected  with  a  continuous  line,  would  in  most  cases 
be  of  little  or  no  value,  considering  these  things  in  connection 
with  the  further  fact  that  the  rolling  stock  of  defendant,  consti- 
tuting a  large  and  valuable  part  of  its  property,  cannot  be  local- 
ized in  any  one  county,  it  being  from  its  very  nature  constantly 
changing  from  one  county  to-day  and  another  to-morrow,  we  can- 
not say  that  said  section  12  of  the  act  of  1873  is  violative  of  the  four- 
teenth amendment,  inasmuch  as  under  the  construction  we  put 
upon  it  the  averse  rate  to  be  apphed  to  defendant's  property  must 
not  exceed  the  limit  prescribed  in  the  constitution."  If,  as  is  held 
in  the  cases  cited,  the  law  prescribing  the  method  of  ascertaining 
the  rate  of  tax  to  be  levid  on  the  valuation  of  a  railroad  appor- 
tioned to  a  given  county  for  "school  purposes,"  is  valid  and  con- ' 
stitutional,  it  necessarily  and  logically  follows  that  the  law  pre- 
scribing the  method  of  ascertaining  the  rate  of  tax  to  be  levied  for 
"building  purposes"  in  school  districts  is  also  valid;  for  it  is  in 
contemplation  of  the  constitution  that  both  the  tax  authorized  to 
be  levied  for  school  purposes  as  well  as  the  tax  for  building  pur- 
poses should  bi:  levied  on  property  in  the  districts  fixing  the  rates 
for  such  purposes.  Express  power  is  given  by  section  5,  art,  10, 
of  the  constitution,  to  tax  all  railroad  corporations  for  school  pur- 
poses ;  and  in  the  exercise  of  this  power  it  is  competent  for  the  leg- 
islature to  classify  such  property  for  purposes  of  taxation,  the  prin- 
cipal restriction  being  that  the  tax  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of  the  authority  im- 
posing the  tax,  and  that  such  tax  shall  be  levied  and  collected  by 
general  laws. 

The  case  in  92  Mo.,  supra,  is  cited  by  counsel  as  holding  that  in 
no  case  can  the  rates  of  taxes  on  the  valuation  of  a  railroad  for 
school  purposes  exceed  40  cents  on  the$ioo  valuation. 
This  is  a  misapprehension.     It  is  there  held  that  if  the     Coutin- 
law  under  which  the  tax  imposed  in  that  case  author-     tloul  Unit 
ized  a  rate  of  tax  to  be  levied  in  excess  of  the  limit     of  r»M  <tf 
prescribed  by  the  constitution,  it  would  be  invalid,  and     tukdan. 
what  is  there  said  with  reference  to  the  constitution 
having  fixed  the  limit  at  40  cents  on  the  $ioo  valuation,  was  said 
without  reference  as  to  whether  that  rate  had  been  increased  by  a 
vote  as  therein  authorized.     As  the  constitution  authorizes  said 
liiqit  of  40  cents  on  the  $!00  valuation  to  be  increased  by  a  vote, 
when  it  is  so  increased  by  such  vote  under  the  law  authorizing  an 

37  A.  £[  E.  R.  R.  Cos.— 37 
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election  to  be  held  for  that  purpose,  the  limit  of  40  cents  is  moved 
up  to  such  increased  rate  by  the  veiy  terms  of  the  constitution, 
and  such  rate,  so  increased,  is  as  much  a  limit  prescribed  by  the 
constitution  as  if  inserted  therein. 

Judgment  affirmed,  in  which  all  concur,  except  Ray,  J.,  absent. 

BdiMd  TftzM  -  Ooutraction  of  mswnit  StMut*. — Note,  15  Am.  &  Eng.  R.  R. 
Cas.  S39 ;  '■  ''c  Railroad  School  Tax,  78  Mo.  596 ;  ».  c,  17  Am.  &  Eng.  R.  R. 


Commonwealth,  TO  Use  of  Marion  County 


Louisville  and  Northern  R.  Co. 

{Kentucky  Court  of  Aff^h,  November  g7,  1888: 


—The  KentucVj'  act  of  1S64,  atsetting  railroad* 
within  the  Stale  at  (30,000  per  mile,  renders  the  tax  upgn  railroads  specific  In  ita 
nature  and  chargeable  against  each  railroad  an  entirety  ;  and  railroads  are  not 
subject  to  rragmentarjr  and  local  taxation  unless  specitically  authoriied.  Hence, 
a  statute  authorizing  a  county  to  lev;  a  tax  "on  the  taxable  property  in  said  conntf 
listed  and  taxed  under  the  revenue  laws  of  the  State,"  does  not  authorize  the 
assessment  of  railroads  by  the  county. 

Appeal  from  Circuit  Court,  Marion  County. 

Summons  in  the  name  of  the  Commonwealth,  to  the  use  of 
Marion  county,  against  the  Louisville  &  Northern  R.  Co.,  requir- 
ing the  latter  to  show  cause  why  its  railroad  in  said  county  should 
not  be  assessed  for  certain  taxes.  The  plaintiff  appeals  from  a 
judgment  for  the  defendant. 

A.  Duvali&nA  S.  T.  Spalding  lor  appellant. 

Wm.  Lindsay  and  H.  W.  Bruce  for  appellee. 

Bennett,  J. — Marion  county,  the  appellant,  caused  a  summons 
to  issue  from  the  Marion  county  court  against  the  appellee,  to 

show  cause  why  its  railroad,  etc.,  in  said  county  should 
BtatMUMit  not  be  assessed  for  the  years  1867.  1871,  1872,  1873, 
otfiMa.  and    187s,   under   the   acts  of    1865,    1867,    1869.70, 

and  1869,  which  authorized  the  appellant  to  levy  and 
collect  ad  valorem  taxes  on  the  taxable  property  in  said  county, 
for  the  benefit  of  the  county.  The  appellee,  by  its  response, 
denied  that  its  property  in  said  county  was  subject  to  be  assessed 
by  the  county  for  said  years,  or  any  of  them.  The  county  court 
ordered  its  clerk  to  assess  the  appellee's  road  in  said  county  at  the 
rate  of  $20,000  per  mile  for  each  of  said  years.     Upon  appeal  by 
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the  appellee  from  said  judgment  to  the  circuit  court,  the  judg- 
ment of  the  county  court  was  reversed,  and  the  appellant's  pro- 
ceedings were  dismissed.  The  appellant  has  appealed  to  this 
court. 

By  the  act  of  the  legislature  of  1864,  all  the  railroads,  etc.,  in 
this  State,  were  assessed  at  $20,000  per  mile.  The  president,  etc., 
of  each  road,  were  required,  on  or  before  the  10th  day 
©f  July  of  each  year,  to  furnish,  under  oath,  to  the  Tuttion  <a 
auditor  of  the  State,  the  length  of  the  road,  and  its  nllnad*. 
branches,  etc.,  belonging  to  them;  and  each  road  was 
required  to  pay  the  same  rate  of  tax  on  said  assessment  as  was 
levied  by  law  upon  real  estate.  So  by  said  act  the  tax  upon  rail- 
roads is  specific.  This  court  in  the  case  of  Appelegate  v.  Ernst, 
3  Bush  648,  held  that,  in  the  absence  of  a  statute  expressly  au- 
thorizing it,  a  railroad,  for  the  reason  that  it  was  an  entirety, 
could  not  be  legally  assessed  in  fragments;  therefore  the  portions 
of  the  roads  in  each  county  could  not  be  assessed  in  such  county 
for  local  purposes.  Also,  in  the  case  of  Louisville  &  N.  R.  Co. 
V.  County  Court,  5  Bush  (Ky.)  246,  this  court,  reciting  the  same 
doctrine,  held  that,  under  an  act  of  the  legislature  of  the  State 
passed  in  1S56,  authorizing  Warren  county  to  collect  an  ad 
valorem  tax,  to  be  levied  on  all  the  property  in  said  county, 
"listed  for  taxation  for  revenue  purposes,"  the  county  of  Warren 
had  no  power  to  force  the  Louisville  &  Northern  Railroad  Com- 
pany to  pay  taxes  on  its  road  in  said  county.  The  court,  in  that 
case,  held  that  as  the  road  from  end  to  end  was  an  entirety,  it 
was  not  subject  to  fragmentary  taxation,  unless  such  taxation  was 
expressly  authorized  by  an  act  of  the  legislature;  that  enactments 
of  the  legislature  authorizing  local  ad  valorem  taxation  should  not 
be  made  to  apply  to  railroads  by  construction.  The  cases  of 
Railroad  Co.  v.  Elizabethtown,  12  Bush  233  ;  Graham  ;;.  Coalroad 
Co.,  14  Bush  425  ;  County  Court  v.  Louisville  &  N.  R.  Co.,  7  Ky. 
Law  Rep.  810,— construe  the  3  and  5  Bush  cases  as  above  indi- 
cated. But  the  appellant  contends  that  the  acts  of  1865  and  1869 
are  more  comprehensive  than  the  act  relied  on  in  the  J  Bush  case, 
and  therefore  included  the  appellee's  road. 

The  act  of  1865  authorized  a  ta,x  to  be  levied  "on  all  property  of 
said  county  liable  to  taxation  for  State  revenue."     The  act  of  1869 
authorized  a  tax  to  be  levied  on  "the  taxable  property 
in  said  county  listed  and  taxed  under  the  revenue  laws    Towv  of 
of  this  State."     The  act  relied  on  in  the  ^  Bush  case     ooiutT 
means  that  Warren  county  was  authorized  to  levy  and     ta  ux 
collect  an  ad  valorem  tax  on  all  property  in  the  county     i«Ur««d 
subject  totaxation  under  the  general  revenue  laws  of  the     propertr. 
State.    The  language  of  the  acts  of  1 865  and  1 86g  means 
no  more.     The  railroads  of  the  State  at  that  time  were  not  taxed 
undertbe  general  revenue  laws  of  the  State,  but  were  taxed  speclfic- 
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ally,  at  the  rate  of  $20,000  per  mile.  Also,  according  to  said  de- 
cisions, each  railroad  in  the  State  was  regarded  as  an  entirety,  and 
was  not  subject  to  fragmentary  taxation,  unless  such  taxation  was 
expressly  authorized.  It  follows  that  the  railroads  of  the  State,  ac- 
cording to  said  decisions,  were  not  subject  to  local  taxation  by  impli- 
cation. Therefore  the  legislature,  by  an  act  approved  March  17, 
1 876,  recognizing  the  fact  that  the  railroads  in  this  State,  by  reasons 
of  said  decisions,  were  not  subject  to  local  ad  valorem  taxation, 
expressly  subjected  them  to  such  taxation.  From  what  has  been 
said,  it  follows  that  neither  the  act  of  1865,  nor  the  act  of  1869, 
expressly  includes  the  appellee's  road.  Therefore,  stili  adhering 
to  the  views  expressed  in  the  case  of  County  Court  v.  Louisville 
&  N.  R.  Co.,  7  Ky,  Law  Rep.  810,  we  are  constrained  to  hold 
that  under  the  law  as  it  was  construed  by  this  court  in  the  3  and 
5  Bush  cases,  above  referred  to,  the  appellee's  road  should  not  be 
subjected  to  the  appellant's  taxes  for  the  years  1866,  1867,  1870, 
1871, 1872, 1873,  1874, and  1875. 

The  appellant  also  contends  that  the  circuit  court  should  have 
dismissed  the  appellee's  appeal,  on  the  ground  that  the  decision 

of  the  county  court  was  a  ministerial,  and  not  a  judicial, 
Frooasdlogi  act.  The  powers  of  the  county  court,  in  cases  likethis. 
ftgfttnit  are  conferred  by  sections  22,  25,  art.  5,  c.  92,  Gen.  St. 

dalinqnnit  p,  723,  and  not  by  the  auditor's  agent  act.  By  said 
tuptywt-  sections  the  county  clerk,  upon  information  filed  by 
Fnrm  of  the  sheriff,  may  summon  the  supposed  delinquent  to 
oMmtr  appearand  show  causewhy  his  property  should  not  be 

oonrt.  taxed.     The   supposed   delinquent   may  show  cause, 

either  legal  or  equitable,  why  his  property  should  not 
be  taxed.  He  may  go  so  far  as  to  show  that  the  act  of  the  legis- 
lature authorizing  the  tax  was  unconstitutional,  etc. ;  or  he  may 
show  that,  by  a  fair  construction  of  the  statute,  liis  property  does 
not  fall  within  the  provisions  of  the  law.  All  of  which  the 
appellee  attempted  in  this  case,  and  it  was  the  duty  of 
the  county  court  to  pass  upon  these  questions,  which  it  did  ;  also, 
if  the  respondent  is  found  wilfully  delinquent,  it  is  the  duty  of 
the  court  to  impose  a  penalty  upon  him  ;  upon  which  question  the 
court  passed  in  this  case.  If  the  respondent  is  not  found  wilfully 
delinquent,  but  it  is  found  thai  his  property  is  liable  to'  the  tax, 
the  court  directs  the  clerk  to  assess  it.  The  court,  in  such  case, 
simply  passes  upon  the  question  as  to  whether  the  property  is 
liable  to  be  taxed.  So  it  will  be  seen  that  a  simple  statement  of 
the  duty  of  the  court  shows  that  his  act  is  judicial. 
The  judgment  of  the  circuit  court  is  afRrmed. 

Tax&UOn— iMMamant  otBallrMd  u  Quit.— See  FrsnkJin  Countj'  v.  Naxhvilte 
"   *"  "■   -     "   "        -  Lea  (Tenn.)  511;  B.c.,i7Am.&Ene.R.R.Ca8.44Si  note, 
■      '  "       78  Mo.  596;  B.  Ct  17  Axa.&.  Eng.  R.  R.Cae.  <9i. 
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Delaware  Bay  and  Cape  Mav  R.  Co. 


(IVeu  ytrsfy  Court  of  Errors  and  Affeab,  yanuary  IS,  1889.) 

Ba««lTar — Appolntmant— Oonrt  of  OiwBoarr. — The  act  (Supp.  Revision,  p.  834, 
pi.  42)  authorizing  the  chancellor  to  appoint  a  receiver,  if  a  railroad  neglecte  to 
run  daily  trains,  confers  such  power  upon  the  court  of  chancery,  and  not  upon 
the  chancellor  in  his  personal  capacity. 

BMiia — K«t*r«iLoa — AdvlMry  Oidalon. — The  chancellor  can  refer,  in  the  ordinary 
course,  such  matter  to  a  vice-chancellor,  and  to  a  master,  for  hearing  and  an 
advisory  opinion. 

B«ina — VlM-ehAiteellar — Jarladletlon. — A  vice-chancellor  cannot  entertain 
jurisdiction  over  a  cane,  except  when  referred  to  him  by  general  or  special  order. 

BAina — WalTu  of  ObJBctlou. — But  when  the  case  was  heard  by  the  vice-chan- 
cellor without  objection,  and  the  chancellor  adopted  his  advice,  and  signed  a 
decree,  held,  it  was  too  late  to  raise  on  appeal  the  question  a&  to  the  vice-chan- 
cellor's right  to  hear  the  case. 

Sams — AppaintnMnt — rallnrs  to  Hna  Trmlna.— Notwithstanding  the  fact  that  a 
railroad  company  has  been  incorporated  under  the  New  Jersey  general  railroad 
law,  and  has  declared  its  purpose  of  doing  a  general  business  in  the  transportation 
of  freight  and  passengers  it  is  (if  its  road  otherwine  answers  the  descriptioD), 
within  the  purview  of  the  act  of  March  3,  18S0,  which  declares  that  the  act  of 
February  12,  1874,  which  authorizes  the  appointment  of  a  receiver  of  any  road 
which  has  not  operated  its  road  for  ten  days,  shall  not  apply  to  any  railroad  com- 
pany whose  road  is  constructed  at  any  seaside  resort,  does  not  exceed  four  mlleii 
in  length,  and  is  built  and  intended  merely  for  the  transportation  of  summer 
tTavellen  and  tourists. 

Sam* — Statute — Rttrosp«etlTa  SSiat, — The  act  of  March  3,  1880,  is  retrospec- 
tive In  its  operation  and  applies  not  only  lo  roads  thereafter  constructed,  but  also 
to  roads  in  operation  at  the  time  of  its  enactment. 

Sam* — Oonatltntlonallty — Special  Lagltlatlon.-- Said  statute  Is  not  unconstitu- 
tional as  a  special  act  conferring  corporate  privileges,  the  railroads  to  which  it 
applies  forming  a  distinct  class. 

Petition  alleging  a  violation  by  the  Delaware  Bay  &  Cape 
May  R.  Co.  of  a  statute  of  New  Jersey  in  that  it  had  failed  for 
more  than  ten  days  to  operate  its  road,  and  praying  for  the  ap- 
pointment of  a  receiver.  The  application  was  argued  before  Bird, 
V.  C,  and  upon  his  advice  the  receiver  prayed  for  was  appointed. 
The  opinion  of  the  vice-chancellor  was  in  tht;  following  terms: 

Bird,  V.  C. — This  company  was  organized  under  the  general 
railroad  law  passed  in  1873.     Rev.  925,  §§  89,  90. 

It  declared  Its  purpose  to  be  doing  general  business  in  the  trans- 
portation of  passengers  and  freight.  It  constructed  its 
road  from  Cape  May  City  to  the  steamboat  landing,  Oitnlon  «( 
in  all  less  than  four  miles  in  length.  It  passed  through 
the  Village  of  Cape  May,  where  200  to  300  inhabitants 
reside  permanently,  and  where  several  hundreds  more 
reside  in  the  summer  —  whether  many  or  few  cannot  be  material 
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This  village  is  commonly  called  a  summer  or  seaside  resort, 
although  it  is  not  entirely  deserted  or  abandoned  in  the  winter 
season,  any  more  than  many  other  places  on  the  coast  of  New 
Jersey.  One  great  object,  certainly  the  main  object,  in  building 
the  road  was  to  carry  the  passengers  which  should  be  brought  to  the 
steamboat  landing  by  the  steamer  Republic  from  Philadelphia. 
This  steamer  only  runs  during  the  summer  season.  While  to 
receive  and  carry  these  passengers  was  the  main  object, its  declared 
purpose  was  not  only  to  carry  freight  but  it  has  actually  carried 
freight  from  Cape  May  City  to  Cape  May. 

It  commenced  operations  in  the  year  1879  and  continued  to 
run  its  trains  over  the  entire  length  of  the  route  until  1883,  dur- 
ing the  entire  year.  At  times  since  then  it  has  not  been  operated 
all  the  year. 

The  petition  shows  that  the  road  has  not  been  operated  for 
more  than  ten  days,  and  asks  for  the  appointment  of  a  receiver  to 
take  possession  of  said  road,  and  to  transact  the  ordinary  business 
thereof  in  the  transportation  of  freight  and  passengers  for  such  a 
time  as  the  court  may  direct,  according  to  the  act  of  February  12, 
1874,  Rev.  943,  §  160. 

In  resisting  this  application  the  defendant  relies  upon  the  pro- 
visions of  the  act  of  March  3,  1880,  Sup.  to  Revis,  p.  834,  which 
provides  that  "Any  railroad  company  whose  road  is  constructed 
at  any  seaside  resort,  not  exceeding  four  miles  in  length,  and  which 
was  built  and  intended  merely  for  the  transportation  of  summer 
travellers  and  tourists,  shall  be  excepted  from  the  operation  of  the 
act  of  February  12,  1874,"  supra,  and  also  upon  the  allegation 
that  it  was  never  intended  to  be  a  general  freight  and  passenger 
road,  but  only  a  passenger  road  to  be  operated  during  the  summer 
season. 

With  great  respect  to  the  counsel  who  pressed  the  latter  point, 
I  must  remark  that  it  seems  to  me  to  be  of  no  consequence  what  the 
secret  motive  and  intention  of  the  corporators  was. 
Efltat  of  The  law  declared  the  conditions  upon  which  they  should 
Inoorpon-  or  CDuId  build  a  railroad.  In  form  and  in  such  articles 
ttoa  under  as  the  law  prescribes,  those  corporators  accepted  the 
KBUflimi  conditions  and  declared  their  intentions,  which  were 

nllroadsot.  in  harmony  with  the  conditions.  Now,  if  under  a  pres- 
sure of  any  nature,  whatever,  they  can  so  far  forget  their 
solemn  obligations  to  the  public  which  has  granted  to  them  these 
peculiar  privileges  and  guaranteed  to  protect  them  in  the  right  to 
use  of  them,  as  to  insist  that  the  law  of  1873  is  not  binding,  and 
that  their  own  declared  intentions  are  not  binding  beyond  their 
own  mere  will,  they  certainly  ought  not  to  expect  any  court  to 
concur  with  them  in  such  insistment.  As  the  law  stood  when  this 
road  commenced  operations,  it  was  the  duty  of  the  company  to 
transport  passengers  and  freight  by  running  trains  over  its  road 
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daily.  It  strikes  me  that  any  other  conclusion,  if  acted  upon, 
would  lead  to  the  most  dangerous  and  destructive  consequences 
thousands,  hundreds  of  thousands,  even  millions  of  dollars  worth 
of  property  might  be  involved  at  the  option  of  a  company. 

But  the  act  of  February  12,  1874,  was  amended  by  an  act  of 
March  3, 1880,  Sup.  to  Rev.  p.  834,  §  42,  which  provides  that  the 
act  directing  the  appointment  of  a  receiver  shall  not 
apply  to  roads  built  at  seaside  resorts.  (Set  out  fully  Ajvotntamt 
above.)  Can  this  provision  be  claimed  as  a  protection  olneaiTar- 
to  the  defendant  company  ?  I  think  not.  It  was  not  »*""*■'■ 
enacted  until  afterthe  road  had  been  built  and  operated  lnUt  mt  «•- 
There  is  nothing  in  the  language  of  the  act  indicating  dde  rsMrt*. 
the  slightest  intention  of  the  legislature  to  bring  within 
its  provisions  any  of  the  numerous  roads  which  had  then  been 
constructed  between  Cape  May  and  Sandy  Hook;  and  the  only 
facts  in  connection  with  this  road  that  seems  to  have  any  relation 
to  the  law  are  that  it  is  less  than  four  miles  in  length  and  that  there 
are  two  towns,  one  at  each  end  and  one  through  which  it  passes, 
properly  called  summer  resorts,  and  that  tourists  visit  them  ;  all 
of  which,  except  the  first,  1.  e.  the  length,  may  be  said  of  many 
others.  I  do  not  feel  myself  at  liberty  to  give  this  provision  any 
retrospective  operation.  I  am  sustained  in  this  view  by  the  case 
of  Williamson  v.  N.  J.  Southern  R.  R.  Co.,  2  Stew.  Eq.  311  ; 
Elizabeth  v.  Hill,  10  Vroom.  555 ;  Den,  Berdan  v.  Van  Riper,  i 
Harr.  (N.  J.)  14  ;  McGovem  v.  Connell,  14  Vroom.  107.  See  the 
explicit  language  of  the  court  of  errors  in  Citizens'  Gas  Light  Co. 
V.  Alden,  IJ  Vroom,  648,  653,  654. 

These  railroads  are  made  lawful  and  have  extraordinary  privil- 
eges, as  well  for  the  benefit  and  convenience  of  the  public  as  for 
the  profit  of  the  corporators  or  their  assigns,  and  if  by  the  construc- 
tion of  them  the  company  acquires  vested  rights,  so,  too,  does  the 
public  acquire  vested  interests.  Therefore,  when  individuals  avail 
themselves  of  the  inducements  offered  by  these  railroads  to  invest 
their  capital  in  homes,  or  land  for  improvement,  or  in  business, 
they  have  as  high  and  sacred  a  claim  to  the  consideration  of  the 
court  as  the  railroad  company.  This  observation  is  applicable  to 
this  case  ;  for  money  has  been  invested  in  homes  for  residences  the 
year  through  (not  simply  for  the  summer  season)  at  Cape  May 
the  owners  and  others  reside  there  the  entire  year,  and  they  and 
others  carry  on  business  there,  hence,  it  is  very  obvious  that  Cape 
May  is  no  more  a  seaside  resort  or  a  place  for  summer  than  is  a 
score  of  other  places  on  our  coast. 

The  views  thus  expressed  make  it  unnecessary  for  me  to  dwell 
at  length  upon  the  constitutionality  of  the  law  under  which  the 
defendant  seeks  favor.  It  is  urged  that  the  proviso  of  the  act  in 
question  is  prohibited  by  that  clause  of  the  constitution  in  article 
4,  §  7,  which  declares  that  the  legislature  shall  not  pass  any  pri- 
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vate,  special  or  local  law,  "granting  to  any  corporation,  association 
or  individual  any  exclusive  privilege,  or  immunity,  or  franchise 
whatever."  Without  fully  discussing  the  question,  I 
Orattini-  cannot  but  ask  :  What  generkl  principle  is  involved  in 
ttnalltj  at  the  idea  of  a  road  less  than  four  miles  in  length  ? 
•tBtiiW-  What  general  good  would  such  an  enactment  promote? 
■padal  If  such  a  law  is  not   in  conflict  with  the  constitution, 

UgU«ti«a.  then,  any  railroad  can  secure  to  itself  such  rights  and 
immunities,  whatever  its  length  may  be;  for  if  the 
power  exists  in  case  the  road  is  less  than  four  miles,  it  cer- 
tainly exists  in  every  conceivable  case  when  distance  only  is  con- 
cerned. 

But,  it  is  said  that  another  fact  is  to  be  noticed,  i.  e.,  that  the  law 
under  consideration  provides  that  it  shall  apply  to  roads  built  "at 
seaside  resorts"  and  "  merely  for  the  transportation  of  summer 
tourists,"  and  these  are  such  general  phrases  as  fairly  to  avoid  the 
prohibition  of  the  constitution  ?  The  first  phrase  quoted  may  well 
enough  be  construed  to  apply  to  all  seaside  resorts,  but  leaves 
the  court  to  define  what  is  or  is  not  comprehended  therein,  whether 
a  place  wholly  or  only  partially  abandoned  during  a  part  of  the  year. 
I  cannot  but  think  that  every  court  would  say  that  it  must  appear 
affirmatively  in  every  such  case,  that  the  place  was  wholly  aban- 
doned at  the  time  1;he  company  ceased  its  operations. 

But  it  seems  to  me  that  it  is  enough  to  say  the  road  in  question 
was  not  established  or  organized  on  any  such  principles,  for  when 
so  organized  there  was  no  law  authorizing  such  a  corporation. 

Unless  the  company  commences  operations  and  runs  its  trains 
to  carry  both  freight  and  passengers  within  five  days  from  the 
time  a  copy  of  the  order  to  be  made  in  this  case  shall  have  been 
served  upon  one  of  its  officers,  I  shall  advertise  the  appointment 
of  a  receiver  to  operate  the  said  road  under  the  statute. 

The  railroad  company  apjwaled  to  the  court  of  error  and 
appeals  from  the  decree  of  appointment. 

H.  IV.  Edmunds  and   S.  H.  Grey  for  appellant. 

William   T.  Milliard  for  respondent. 

BeasleY,  C.  J. — The  appellant  was  organized  by  virtue  of  the 
general  railroad  act  of  this  State,  to  construct  a  railroad  of  less 
than  four  miles  in  length  from  a  point  on  the  Delaware  river 
called  "Steamboat  Landing"  to  the  city  of  Cape  May.  In  pur- 
suance of  the  authority  thus  obtained,  the  road  was  built  and 

completed  in  the  year  1879.  In  the  month  of  October, 
atatament  1887,  the  respondent,  a  resident  of  Cape  May  Point, 
<fMM.  in  this  State,  filed  his    petition   to    the    chancellor, 

representing  that  this  company  had  failed  and  neglected 
for  the  space  of  ten  days  then  last  past  to  run  daily  trains  on  its 
road,  and  praying  that  a  receiver  should  be  appointed  pursuant  to 
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the  Statute  (Supp.  Revision,  p.  834,  pi.  42).  The  chancellor 
made  an  order  that  the  application  should  be  heard,  after  proper 
notice  given.  The  appellant  put  in  its  sworn  answer,  and  at  the 
time  designated  the  motion  was  heard,  on  the  petition,  answer, 
affidavits,  and  oral  proofs.  The  defence  interposed  to  the  pe- 
tition was  that  the  road  of  the  appellant  was  constructed  at  a  sea- 
side resort,  did  not  exceed  four  miles  in  length,  and  was  built  and 
intended  merely  for  the  transportation  of  summer  travellers  and 
tourists,  and  that  it  was,  consequently,  within  the  proviso  of  the 
act  requiring  the  running  of  daily  trains.  The  vice-chancellor 
advised  the  appointment  of  a  receiver,  and  the  chancellor  accord- 
ingly signed  the  requisite  order,  which  is  the  decree  appealed  f  rom, 
The  first  exception  taken  to  this  proceeding  was  that  the  chan- 
cellor had  no  power  to  delegate  to  the  vice-chancellor  the  duty  of 
appointing  a  receiver.  The  contention  in  support  of  this  proposi- 
tion is  that  the  power  in  question  is  conferred,  not 
upon  the  court  of  chancery,  but  upon  the  chancellor 
himself  as  an  individual;  tiis  official  appellation  be- 
ing used  simply  3.5  desi^na/iofiersona.  If  this  postulate  todeleg«t« 
is  to  be  yielded,  it  would  follow,  as  an  inevitable  con-  ^ppdntnuat 
sequence  that  the  statutory  function  in  question  would  otreealTer. 
have  to  be  discharged  by  the  chancellor,  for  he  would 
be  a  mere  commissioner  empowered  to  do  a  special  act,  and  it  is 
obvious  that  such  an  authority  could  not  be  delegated.  But  we 
think  such  is  not  the  proper  construction  of  this  statute.  All 
through  our  legislative  acts,  when  power  has  been  conferred  upon 
the  court  of  chancery  it  has  been  the  frequent  practice  to  vest 
such  power  descriptively  in  the  chancellor ;  his  official  designation 
being  used  as  a  synonym  for  that  of  his  court.  It  is  true  that  in 
the  line  of  this  usage  ambiguities  may  obtain,  making  it  difficult 
to  decide  whether  the  court  or  the  individual  were  designed  to  be 
the  depositary  of  the  power  in  the  particular  case.  But  no  such 
obscurity  prevails  in  the  present  instance,  for  we  have  but  to  look 
at  the  nature  of  the  act  required  to  be  done  to  be  convinced  that 
it  was  the  legislative  design  to  call  upon  the  court  of  chancery  to 
effectuate  the  purpose  in  view.  The  very  name  of  "receiver" 
implies  a  person  deriving  his  authority  from  the  court  of  chan- 
cery ;  for  a  receiver  is  one  of  the  well-known  agents  of  that  tri- 
bunal, with  his  powers,  immunities  and  responsibilities  entirely 
defined  ;  he  is  answerable  to  the  court  for  each  of  his  acts,  and 
is  completely  under  its  supervision  and  control.  On  the  other 
hand,  if  such  receiver  is  to  be  appointed  by  the  chancellor  in  his 
personal  capacity,  by  the  act  of  appointment  the  chancellor  would 
become  functus  officio.  He  would  have  no  superintendence  over 
conduct  of  the  officer  thus  selected  by  him,  nor  could  he  revoke 
the  appointment,  even  though  the  necessity  for  a  receivership  had 
ceased.     From  these  and  the  like  considerations,  we  are  of  opin- 
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ion  that  it  was  plainly  the  legislative  intention  to  lodge  the  ap- 
pointing power  in  these  cases  in  the  court  of  chancery ;  the  con- 
sequence being  that  it  was  lawful  for  the  chancellor  to  refer  the 
present  litigation  to  either  of  the  vice-chancellors,  or  to  a  master 
in  chancery,  for  consideration  and  advice  in  the  usual  course. 

The  second  objection  to  the  proceedings  is  that,  even  on  the 
assumption  that  the  jurisdiction  in  the  matter  just  considered  was 
vested  in  the  court  of  chancery,  still  the  vice-chancellor  was  with- 
out power  to  act  when  and  as  he  did,  because  the  chan- 
Fowar  tl  cellor  did  not  refer  the  cause  to  him.  There  can  be 
vlM  duo-  no  doubt  that  the  vice-chancellor  cannot  assume  juris- 
ttUoT-  diction  over  a  cause    except   by  force  of  a  reference 

ir«o«Mlt7  made  by  the  chancellor  to  that  effect ;  and,  as  the 
ofordwof  rules  of  the  court  are  now  framed,  there  does  not  ap- 
pear to  be  any  power  given  to  the  vice-chancellor  to 
take  cognizance  of  causes  so  as  to  finally  dispose  of 
them  upon  the  merits,  except  when  there  exists  a  spe- 
cial order  for  that  purpose.  In  the  present  instance  this  was  not 
done,  and  the  consequence  is  the  hearing  by  the  vice-chancellor 
was  irregular,  and  would  have  been,  if  properly  objected  to,  en- 
tirely nugatory.  The  course  pursued  was  this:  The  counsel  of 
petitioners,  on  a  regular  motion  day  before  the  vice-chancellor, 
presented  this  petition,  and  moved  for  a  day  to  be  set  for  the 
hearing  Upon  the  advice  of  the  vice-chancellor  an  order  was 
signed  by  the  chancellor  requiring  the  appellants  to  show  cause 
on  a  certain  day  why  the  prayer  of  the  petition  should  not  be 
granted,  and  a  receiver  appointed,  and  requiring  a  notice  of  such 
hearing  to  be  served  on  the  appellant.  On  the  appointed  day 
the  motion  was  heard  before  the  vice-chancellor  (who  had  not 
'been  appointed  to  the  duty).  Both  parties  produced  their  wit- 
nesses and  presented  their  arguments;  the  first  objection  to  the 
jurisdiction  assumed  by  the  vice-chancellor  being  taken  on  this 
appeal.  Under  these  circumstances  we  think  this  exception  must 
fall  to  the  ground.  It  comes  too  late;  the  parties  having  by 
their  acquiescence  waived  the  mistake  in  question,  which  must  be 
deemed  a  mere  irregularity,  since  the  chancellor  had  ratified  be- 
fore objection  the  procedure  by  this  final  decree. 

The  next  and  last  objection  involves  the  merits  of  the  case. 
As  already  stated,  this  procedure  is  based  on  the  act  to  be  found 
AmHiiit.  '"  Supp.  Revision,  p.  834,  pi.  42.     Its  general  provi- 

^v",  sion    is   thus   expressed,  viz.:    "That  if  any  railroad 

"""  company  in  this  State   has   or  may  hereafter  fail  or 

Bkiii^i  t  "^gl*^*^*  to  run  daily  trains  on  any  part  of  its  road  for 
^^  '  the  space  of  ten  days,  then  the  chancellor  of  this 
^^l  State,  upon  petition  of  any  citizen  of  this  State,  and 

due  proof  of  the  facts,  shall  speedily  appoint    a    re- 
ceiver," etc.;  and  then  follows  the  following  clause;  "Provided 
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that  this  act  shall  not  apply  to  any  railroad  company  whose  road 
is  constructed  at  any  seaside  resort,  not  exceeding  four  miles  in 
length,  and  which  was  built  and  intended  merely  for  the  transpor- 
tation of  summer  travellers  and  tourists.  In  the  present  case  the 
appellant  has  shown,  in  the  clearest  manner,  that,  in  point  of  fact, 
its  road  is  exactly  one  of  those  described  in  this  proviso.  It  is  less 
than  four  miles  in  length ;  is  at  a  seaside  resort ;  was  designed  to 
be  and  was  a  mere  adjunct  of  a  boat  running  in  the  summer  sea- 
son from  Philadelphia  ;  and  was  used  merely,  except  incidentally, 
for  the  transportation  of  "summer  travellers  and  tourists."  We 
think,  therefore,  that  the  appellant  has,  under  the  evidence, 
demonstrated  that  it  stands  within  the  definitions  of  this  proviso, 
provided  such  proviso  applies  to  ixiads  already  in  existence  at  the 
time  of  its  enactment. 

The  vice-chancellor  was  of  opinion  that  this  exceptive  clause 
did  not  apply  to  the  appellant's  road,  because  it  was  built  before 
the  passage  of  this  law,  and  he  declared  that  he  did  not  feel  him- 
self "  at  lioerty  to  give  this  provision  any  retrospective  operation." 
But  this  interpretation  appears  to  us  to  be  in  plain  re- 
pugnancy, not  only  to  the  spirit,  but  to  the  language, 
of  the  statute.  In  its  first  line  this  is  manifest,  for  '^ 
declares  that  its  summary  processes  are  to  apply,  not  '^ 
only  to  roads  that  thereafter  should  fail  to  run  their  ^ 

daily  trains,  but  also  to  roads  that  had  before  the  pas- 
sage of  the  law  failed  to  do  so ;  and  the  proviso,  by  its  strict 
terms,  is  made  applicable  exclusively  to  a  road  which,  to  use  the 
statutory  expressions,  "  is  constructed,"  and  which  "  was  built  and 
intended,"  etc.;  plainly  designating,  if  we  look  to  terms  alone, 
roads  already  in  existence,  and  not  those  which  might  come  into 
existence  at  a  future  time.  It  is  further  to  be  remarked  that  a 
construction  of  this  act  that  would  limit  its  operation  to  railroads 
built  before  its  passage,  and  which  consequently  should  withhold 
its  immunities  from  similar  roads  subsequently  built,  would  make 
it,  in  a  very  plain  manner  unconstitutional ;  as  such  a  law  would 
be  special,  and  not  general,  for  it  would  obviously  not  embrace  a 
class.  It  seems  to  us  that  this  act  is  operative  on  all  railroads 
having  the  designated  characteristics,  without  reference  to  the 
time  of  their  construction.  To  this  extent  the  contention  of  the 
appellant  must  prevail. 

But  the  principal  objection  against  the  appellant's  case,  in  the 
mind  of  the  vice-chancellor,  appears  to  have  been  that  it  was 
estopped,  by  the  form  of  its  application  for  incorporation  under 
the  general  railroad  law,  from  setting  up  that  it  was  built  for  the 
special  purpose  of  carrying  summer  travellers  to  a  seaside  resort. 
The  judicial  language  upon  this  subject  is :  "  The  law  declared  the 
conditions  upon  which  they  should  or  could  build  a  railroad.  In 
form,  and  in  such  articles  as  the  law  prescribes,  these  corporators 
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accepted  the  conditions,  and  declared  their  intentions,  which  were 
in  harmony  with  the  conditions;"  and  the  inference  is  drawn 
that  such  "solemn  obligations " are  binding  on  the  cor- 
Xfltatefln-     poration.     The  theory  seems  to  be  that,  as  the  appel- 
lant originally  accepted  a  charter  which,  by  force   of 
its  terms  and  existing  legal  principles,  compelled  it  to 
oninUrakd     run  trains  at  all  seasons,  it  is  not  competent  for  it  now 
Uw.  to  maintain  that  it  need  run  its  trains  only  in  the  sum- 

mer time.  It  will  be  observed  at  once  that  if  this 
position  be  tenable  the  proviso  in  the  act  of  1880  becomes  a  dead 
letter,  as  there  would  be  no  subject  for  it  to  operate  upon  ;  for 
every  railroad  that  now  exists,  or  that  may  hereafter  exist,  stands, 
or  will  stand,  pledged,  so  far  as  relates  to  the  language  of  its  char- 
ter, to  run  its  trains,  not  at  particular  seasons,  but  at  all  times. 
Such,  undoubtedly,  arc  the  obligations  assumed  on  the  part  of 
these  companies  by  the  form  of  their  respective  charters,  whether 
specially  incorporated,  or  organized  under  the  general  railroad 
act;  and  consequently  if,  on  account  of  such  an  obligation,  the 
present  appellant  cannot  claim  the  dispensations  of  the  proviso 
in  question,  neither  can  any  other  of  these  corporate  bodies  make 
such  claim  ;  the  result  being  that  such  proviso  would  be  left  with- 
out operative  force.  The  fallacy  of  the  rule  adopted  arises  from 
the  fact  that  this  appellant  was  regarded  as  having  deliberately 
assumed  a  public  duty,  and  as  now  attempting  to  modify  and 
hmit  such  duty,  leaving  out  of  the  account  the  Vital  circumstance 
that  the  legislative  authority  sanctioned  such  action.  Granting 
that  the  appellant,  by  the  act  of  becoming  incorporated,  solemnly 
agreed  with  the  public  to  run  its  trains  every  day  in  the  year,  and 
that  the  legislature  subsequently  released  it  of  a  portion  of  such 
duty,  it  does  not  seem  questionable  that  such  a  remission  would 
be  legal.  The  obligation  to  run  trains  being  due  to  the  public,  it 
was  plainly  competent  for  the  legislature  to  surrender  or  release 
it  in  whole  or  in  part.  The  appellant,  therefore,  could  consist- 
ently resort  to  the  proviso  in  question  for  its  protection. 

But  it  was  argued,  and  the  position  appears  to  have  been  favored 
by  the  vice-chancellor,  that  this  proviso  was  void,  inasmuch  as  it 
was  a  special  law  conferting  corporate  privileges, — a 
flpMlallftwi  form  of  legislation  forbidden  by  the  constitution  of 
Konferring  this  State,  In  approaching  thisenquiry,  it  is  proper  to 
«orponta  premise  that  to  sustain  this  proposition  would  be  in 
priTiltgM.  effect  to  lay  a  ground  for  the  dismissal  of  the  petition 
in  this  case  that  seeks  the  appointment  of  a  receiver; 
for,  if  this  proviso  is  not  sustainable,  the  body  of  the  act  must 
fall  with  it,  as  the  one  cannot  be  separated  from  the  otherwithout 
a  perversion  of  the  legislative  design.  Looking  at  the  complete 
act,  we  find  a  purpose  not  to  extend  its  requirements  to  a  certain 
class  of  railroads,  and  if  we  suppress  the  proviso,  in  violation  of 
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such  expressed  purpose,  we  extend  it  to  such  excepted  class. 
Manifestly,  therefore,  the  proviso  cannot  be  suppressed,  and  the 
residue  of  the  act  retained  and  enforced  in  its  mutilated  condition. 
Consequently,  when  the  conclusion  was  reached  in  the  court 
below  that  the  proviso  was  in  conflict  with  the  constitution,  the 
application  for  a  receivership  should  have  been  refused  on  the 
ground  that  the  entire  proceeding  was  destitute  of  all  statutory 
bases.  But  in  the  opinion  of  this  court  the  statutory  clause  thus 
challenged  is  not  to  be  invalidated  on  constitutional  grounds. 
The  regulation  established  by  it  constitutes,  on  well-settled  prin- 
ciples, 3  general,  and  not  a  special,  law,  as  the  objects  of  it  form 
a  distinct  class,  and  the  legislation  in  question  appertains  to  the 
characteristics  on  which  such  classification  rests.  These  inconsid- 
erable roads,  which  are  mere  appendages  to  seaside  resorts,  and 
which  cannot  be  run  with  essential  advantage,  in  view  of  either 
public  or  private  interest,  except  during  short  periods  of  the  year, 
differ  materially  from  the  ordinary  railroads  of  the  State  that  have 
been  established  as  the  perpetual  highways  of  travel  and  com- 
merce. The  difference  between  these  two  groups  of  instrumen- 
talities is  so  marked  that  it  is  obvious  that  they  cannot  be  sub- 
jected to  the  same  public  rule,  for  a  regulation  requiring  one  set 
of  them  to  be  operated  without  cessation  would  be  not  only  rea. 
sonable,  but  absolutely  necessary  for  the  welfare  of  the  commu- 
nity, while  in  its  application  to  the  other  set  it  would  bring  about 
a  mere  waste  and  destruction  of  private  property.  We  think, 
therefore,  that  these  seaside  roads  stands  sufficiently  aloof  for  the 
purposes  of  legislative  classification  and  particular  regulation. 
Nor  does  it  appear  to  us  that  it  was  legally  objectionable  for  the 
legislature  to  constitute  this  special  class  by  a  reference  to  the 
length  of  the  roads  for  the  purpose  of  classification.  The  roads 
could  be  grouped  in  no  other  way,  and,  looking  at  the  definition 
of  the  objects  to  which  this  proviso  is  to  be  applied,  we  cannot 
say  that  it  is  either  too  broad  or  too  narrow,  for  it  appears  to 
embrace  the  whole  of  the  class  to  which  it  properly  relates,  and 
nothing  more.  The  result  is  that  the  proviso  should  have  been 
held  to  shield  the  appellant  from  this  entire  procedure. 

Let    the    decree    be    reversed,    and    the   petition    dismissed. 
Unanimously  reversed. 
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Lake  Shore  and  Michigan  Southern  R.  Co. 


Cincinnati,  Wabash  and  Michigan  R.  Co. 

{fndiana  Supreme   Court,  December  19.  1889.) 

BmlBMit  DoDuls— BaUmaa  OroulBC— BSort  to  Axn*. — Under  the  provbion 
of  the  Indiana  statute  authorizing  a  railroad  companv  to  cross  the  track  of 
ftnother  railroad  and  providing  that  "if  the  two  corporations  cannot  agree  upon 
the  amount  of  compensation  to  be  made  tiierefor,  or  the  points  or  manner  of 
such  crossing  and  connections,  the  same  shall  be  ascerta.ined"  bv  commissioners, 
it  is  essential  that  there  should  have  t>een  an  effort  made  by  the  companies  to 
agree,  not  an1_v  as  to  compensatioh,  but  also  as  to  the  point  or  manner  of  crost- 
ing,  and  a  petition  Tor  the  condemnation  of  right  o(y>ay  must  allege  a  compliance 
with  the  statute  in  all  these  respects. 

Sam* — PlMdlnc — ATerment. — An  averment  in  proceedings  for  condemnatJon 
of  right  of  wav  across  another  railroad  that,  "having  attempted  and  being  una- 
ble to  agree  with  the  respondent  in  regard  to  the  terms  of,  or  in  regard  to  the 
compensadon  therefor,"  the  company  did  take  the  right  of  wa^,  etc^  is  not  an 
averment  that  the  company  condemning  the  right  of  vray  attempted  to  agree  as 
to  ttie  point  or  manner  of  crossine- 

aaine — Wilvar  of  Blgbt. — If  objections  are  seasonably  and  appropriatelj  made 
in  proceedings  for  the  condemnation  of  lands  that  the  companj'  failed  to  tnake 
the  necessary  attempt  to  acquire  right  of  way  by  agreement,  there  la  no  room 
for  the  presumption  that  the  land  owner  has  waived  such  effort  to  agree. 

Appeal  from  Circuit  Court,  Elkhart  County. 

Proceedings  by  the  Cincinnati,  Wabash  &  Michigan  R.  Co.  to 
condemn  right  of  way  across  and  along  the  track  of  the  Lake 
Shore  &  Michigan  Southern  R.  Co.  An  order  was  granted  con- 
demning the  right  of  way,  and  the  latter  company  appealed 
therefrom. 

/os.  A.  S.  Mitchell  and  O.  G.  Getseh-Danner  for  appellant. 

Cowgill,  Skively  &  Cowgill  for  appellee. 

Elliott,  J. — The  first  question,  presented  in  various  methods, 
which  we  are  required  to  decide,  is  this:  What  must 
Xmlnnit  be  done  by  a  railroad  company  engaged  in  construct- 
dMtuiii-  ing  a  new  road  to  entitle  it,  as  of  right,  to  build  its 
Pown  to  track  across  the  road  of  a  company  previously  built? 
•roM  raU-  There  is  no  doubt  as  to  the  right  of  one  railroad  com- 
Toad  tzMk.  pany,  upon  the  payment  of  compensation,  to  con- 
struct its  road  across  that  of  another  road  already  in 
existence ;  but  the  terms  and  conditions  upon  which  it  can  be 
done  are  such  as  the  law  prescribes.     Lewis,  Em.  Dom.,  §  268. 

A  condition  precedent  to  the  right  to  cross  is  a  compliance  with 
the  statutes.     The  road  seeking  the  right  to  cross  another  must 
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affirmatively  show  that  it  has  performed  the  acts  which  the  statute 
requires.      In  a  recent    work,    the    law    upon    this    subject    is 
thus  stated :  "  The  petition  should  comply  with  the 
statute  in  all  respects,  and  should  contain  all  the  facts    luw-Fol- 
necessary  to  give  jurisdiction."     Lewis,  Em.  Dom.  §    fllBMiitof 
348.     Further  on  in  the  same  section  the  author  says :     amdltlon 
"The  allegations  of  the  petition  should  be  certain  and     jnotimt. 
positive.     But  where  the  allegations  were  followed  by 
the  phrase  'as  we  believe,'  they  were  held  to  be  sufficiently  posi- 
tive.     If  the  statute  requires  the  petition  to  contain  a  particular 
statement,  its  omission  will  be  fatal."     The  general  rule  is  that 
material  matters  must  always  be  directly  alleged,  and  not  stated 
by  way  of  recital ;  and  there  is  no  reason  why  the  rule  should 
not  apply  to  such  cases  as  this.     School  Tp.  v.  Farlow,  75  Ind. 
118;  Shafer  ^.  Mining  Co.,  4  Cal.  294;  Hall  ^.  Williams,  13  Minn, 
260.     It  is  therefore  necessary  in  such  cases  as  this  to  ascertain — 
First,  what  facts  must  be  stated ;  and,  second,  whether  they  are 
positively  stated,  or  merely  stated  by  way  of  recital. 

The  contention  of  counsel  upon  the  particular  question  stated 
narrows  the  enquiry;  for,  as  we  understand  the  argument,   the 
only  point  in  which  the  petition  or  instrument  of  apportionment 
is  asserted  to  be  defective  is  in  the  failure  to  aver  that  the  two 
corporations  cannot  agree  upon  the  amount  of  com-    --j^  t^ 
pensation  to  be  made  therefor,  or  the  points  or  man- 
ner of  such  crossing.     The  statute  which  governs  con-    *>'••■•'* 
tains   this  provision :    "  And  if  the  two  corporations    !?'°'*°*r 
cannot  agree  upon  the  amount  of  compensation  to  be  *" 

made  therefor,  or  the  points  or  manner  of  such  cross-  ^°^ 
ings  and  connections,  the  same'shall  be  ascertained  and  ™"""*'' 
determined  by  commissioners."  Rev.  St.  1881,  §  3903,  *'*™^- 
subd.  6.  It  seems  clear  to  us  that  this  provision  is  not  to  be 
restricted  to  the  single  element  or  compensation,  but  that  it 
must  be  construed  as  embracing  also  questions  concerning  the 
location  and  method  of  constructing  the  crossing.  The  language 
is  not  ambiguous,  and  it  certainly  embraces  three  very  different 
and  very  material  things, — compensation,  the  point  o?  crossing, 
and  manner  of  crossing.  We  cannot  see  how  it  is  possible,  look- 
ing solely  to  the  words  of  the  statute,  to  hold  that  all  it  refers  to 
is  the  matter  of  compensation,  .<;ince  to  reach  such  a  couclusion 
many  strong  and  clear  words  must  be  rejected.  The  language  is 
plain;  but  plain  as  it  is,  we  think  it  not  moreplain  than  the  object 
the  legislature  intended  to  accomplish.  It  is  very  evident  that 
the  legislature  did  not  mean  to  invest  the  younger  company  with 
power  to  cross  at  any  point,  and  in  any  mode  it  might  elect,  but 
that,  on  the  contrary,  it  meant  to  prevent  the  arbitrary  exercise  of 
the  right  to  cross  the  older  line.  The  purpose  was  to  give  both 
corporations  an  opportunity  to  agree,  if  they  could,  as  to  the  com- 
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pensation,  the  point  of  crossing,  and  the  mode  in  which  the  cross- 
ing should  be  constructed.     It  was  the  intention  of  the  legislature 

to  prevent  the  arbitrary   exercise  of  power  by  either 

the  senior  or  the  junior  corporation,  and  to  compel 
c(  lUtuM.       them  to  negotiate   concerning  the  crossing,  or,  if  the 

senior  refused,  to  enable  the  junior  to  bring  the 
matter  before  the  court  for  consideration  and  judgment  upon  the 
three  elements  involved, — the  compensation,  the  point  of  cross- 
ing, and  the  mode  of  conducting  the  one  line  across  the  other. 
This  must  be  the  interpretation  of  the  statute,  otherwise  we  must 
reject  many  words  as  meaningless,  and  disregard  the  appropri- 
ately expressed  intention  of  the  legislature.  This  result  must  be 
averted,  for  a  firmly  settled  rule  of  taw  declares  that  no  word  or 
clause  in  a  statute  shall  be  regarded  as  meaningless  or  superflu- 
ous, if  it  can  be  avoided.  But  there  is  much  reason  and  justice 
in  the  statute  as  it  is  written,  for  although  it  is  just  that  the  older 
company  should  not  be  allowed  to  arbitrarily  dictate  termsto  the 
younger,  it  is  equally  just  that  the  younger  should  not  be  allowed 
to  make  a  crossing  regardless  of  the  rights  of  the  older  company. 
Our  conclusion  is  that  the  negotiations  which  the  statute  requires 
the  two  corporations  to  conduct  are  negotiations  concerning  the 
three  things  we  have  enumerated,  and  that  if  these  three  things 
cannot  be  settled  by  negotiation  they  must  be  brought  before  the 
appropriate  tribunal  for  adjudication. 

The  instrument  of  appropriation  does  not  aver  in  positive  terms 
that  there  was  any  failure  to  agree  even  as  to  the  element  of  com- 
pensation, for  all  that  is  alleged  on  the  subject  is  thus  pleaded: 

"Having  located  the  line  and  route  of  its  said  proposed 
AT<niMiita  extension  of  road  over  the  land  and  premises  herein- 
in  iMtnir  after  described,  and  having  attempted  and  failed, 
ouBtofAp-  and  being  unable  to  agree  with  respondent  in  regard 
proprUdon.     to   the  terms  of,   or  in  regard  to  the   compensation 

therefor,"  the  plaintiff  did  take  and  appropriate  said 
way.  The  allegations  as  to  compensation  seem  to  be  made  only  by 
way  of  recital,  and  are  therefore  probably  insufficient;  but,  how- 
ever  this  may  be,  there  is  certainly  no  allegation  at  all  as  to  the 
other  elements, — the  point  of  crossing  and  the  mode  of  conduct- 
ing the  one  line  of  railroad  across  the  other.  The  petition  does 
not,  therefore,  show  any  attempt  to  bring  about  an  agreement 
upon  the  points  required  by  the  statute,  for  two,  at  least,  of  the 
essential  points  are  not  mentioned.  For  this  reason  we  think  the 
petition  or  instrument  of  appropriation  is  insufficient. 

It  is  defective  not  simply  in  form,  but  in  substance.  It  is  de- 
fective in  substance,  because  it  fails  to  show  an  attempt  to  secure 
the  agreement  for  which  the  statute  provides.  This  defect  is  far- 
reaching;  for  if  the  questions  as  to  the  point  of  crossing  and  the 
mode  of  constructing  the  crossing  are  not  brought  l^fore  the 
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court,  the  senior  corporation  is  practically  denied  the  right  to  have 
two  very  important  questions  litigated  and  adjudicated.  These 
two  questions  may,  it  is  easy  to  conceive,  often  be  of  much  more 
importance  than  the  question  of  compensation.  If  the  questions 
as  to  the  place  of  crossing  and  the  manner  «f  making  it  are  not 
the  subject  of  judicial  investigation,  then  it  must  be  true  that 
these  are  matters  to  be  settled  by  one  alone  of  the  two  corpora- 
tions, and  this  would  be  plainly  unjust,  since  the  rights  of  both  are 
directly  involved  and  the  rights  of  both  vitally  affected.  It  is 
not  equitable  that  either  the  senior  or  the  junior  corporation 
should  be  at  unrestrained  liberty  to  dictate  terms  to  the  other. 
Equity  and  justice  require  that  both  should  be  heard  in  the  mat- 
ter, and  if  no  agreement  can  be  effected,  then  that  the  courts,  with 
both  parties  before  them,  in  due  course  of  law,  should  adjust  the 
dispute  with  due  regards  to  the  rights  of  each. 

It  is  proper  for  courts  to  have  regard  to  consequences  in  giving 
effect  to  statutes.     They  cannot,  to  be  sure,  disregard  the  plain 
words  of  the  statute;  but  it  is  nevertheless  their  duty,  whenever  it 
can  be  done  without  violence   to   the   language   em- 
ployed, to  so  construe  statutes  as  to  give  them  a  rea-    Kol*  rf 
sonable,  just,  and  beneficial  effect.     This  doctrine  has     MmmiotiMt 
been  repeatedly  stated  by  the  highest  of  the  national    ,<rf  (Utnto. 
courts,  and  has  been  acted  upon  by  our  own  court. 
U.  S.  V.  Kirby,  7  Wall,  482;  Charles  River  Bridge  v.  Warren  Bridge, 
II    Pet.   420;  Rodman  v.  Reynolds, 114  Ind,   148;  Humphries  v. 
Davis,  100  Ind,  274. 

The  doctrine  is,  as  every  one  knows,  much  older  than  any 
American  court.  Broom,  Leg.  Max.  184;  Ram,  Judgm.  113. 
We  do  not,  of  course,  assert  that  the  judiciary  will  determine 
matters  of  policy  or  expediency,  for  we  broadly  concede  that  those 
are  purely  legislative  questions;  but  we  do  assert  that  the  judiciary 
will,  where  it  can  be  done  without  departing  from  the  words  of  a 
statute,  give  the  statute  such  a  construction  as  will  avert  evil  or 
,  unjust  results.  Here,  however,  the  language  of  the  statute  sug- 
gests and  develops  the  policy  which  is  obviously  the  just  one,  and 
we  need  do  no  more  than  give  a  fair  and  reasonable  effect  to  those 
words. 

It  appears  from  the  record  that  the  appellant  was  called  upon 
to  agree  as  to  the  matter  of  compensation  only,  and  that  the 
course  pursued  was  such  as  not  to  bring  forward  for  consideration 
the  two  other  elements  involved, — the  place  of  cross- 
ing and  the  manner  of  crossing,— but  to  exclude  them,     nttnn  <a 
The  position  of  the  appellee,  as  indicated  by  the  record     aflort  to 
and   the    method    of    pleading,  was  that   only    the    itgiM. 
matter  of  compensation  was  to  be  agreed  upon,  and 
that  thetwo  other  elements  were  not  the  subjects  of  negotiation 
and  agreement.     No  other  effect  can  be  attributed  to  the  allcga- 
37  A.  Sl  E.  R.  R.  Cas.— 18 
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tions  as  they  appear  of  record,  since  it  confined,  so  far  as  it  was 
in  appellee's  power,  the  questions  to  the  single  one  of  compensa- 
tion, thus,  impliedly,  at  least,  affirming  that  the  others  were  not 
the  subject  of  negotiation.  As  it  required  the  appellent  to  nego- 
tiate upon  one  only  of  three  questions,  it  did  not  make  such  an 
effort  to  secure  an  agreement  as  the  law  requires.  ,  The  appellant 
was  not  bound  to  enter  upon  negotiations  on  a  false  basis,  and  by 
restricting  the  negotiations  to  a  single  question  the  appellee 
wrongfully  endeavored  to  draw  it  into  negotiations  upon  a  false 
basis,  thus  disobeying  the  law  and  rendering  the  proceedings  in- 
effective. 

The  conclusion  which  we  have  reached  is,  in  our  judgment, 
maintainable  on  reason,  without  the  aid  of  authorities,  but  au- 
thorities are  not  wanting.  The  rule  we  approve  is  thus  stated  by 
Mr.  Lewis:  "Statutes  conferring  the  power  of  eminent  domain 
usually  require  that  an  attempt  shall  be  made  to  agree  with  the 
owner  of  property  desired  before  instituting  proceedings  to  con- 
demn it.  In  whatever  form  of  words  this  direction  is  couched,  it 
is  generally  held  to  be  imperative,  and  a  condition  precedent  to 
the  exercise  of  compulsory  powers.  It  is  generally  held  that  the 
inability  to  agree  should  be  alleged  and  proven."  Lewis,  Em. 
Dom.  §  301. 

Very  many  cases  are  collected  and  cited  in  support  of  the  text. 
We  are  aware  of  the  decision  in  Swiney  ».  Ft.  Wayne,  M.  &  C.  R., 
Co. ,59  Ind.  205,  that  is  not  necessary  for  a  railroad  company  seek- 
ing to  appropriate  land  to  precede  its  application  to  condemn  by 
an  offer  to  purchase;  but  conceding,  for  the  present, 
BtleniMT  the  soundness  of  that  decision,  and  postponing  the 
of  Mthori-  examination  of  it  until  we  dispose  of  the  point  under 
tin  dted.  tmmediatc  mention,  we  affirm  that  it  has  no  applica 
iion  to  this  point,  and  that  is  sufficient  at  this  place,- 
cxcept,  perhaps,  that  we  ought  to  give  our  reason  for  denying  its 
relevancy,  and  that  we  do  by  affirming  that  the  statute  which 
rules  this  point  does  imperatively  require  that  there  shall  be  a 
precedent  effort  to  adjust  the  disputed  questions  by  an  agreement. 
We  know,  too,  that  in  Ney  v.  Swinncy,  36  Ind,  454,  it  was  de- 
cided that  the  fact  there  was  a  precedent  effort  to  secure  an  agree- 
ment was  not  a  jurisdictional  one;  and,  without  now  questioning 
the  correctness  of  that  ruling,  we  dispose  of  the  case  as  we  did 
Swinney  v.  Ft.  Wayne,  M.  &  C.  R.  Co.,  by  denying  its  relevancy. 
We  may  with  strict  propriety  add  another  reason,  and  that  is  this: 
In  the  case  cited  the  question  came  before  the  court  in  a  collateral 
proceeding,  while  here  it  is  presented  by  an  appropriate  direct  at- 
tack; so  that  here  the  question  is  not  entirely  one  of  jurisdiction, 
as  in  Ney  v.  Swinney  it  certainly  was. 

The  authorities,  with  little,  if  any,  conflict,  sustain  us  in  affirm- 
ing, as  we   have  done,  that  it  must  be  affirmatively  shown  that  an 
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effort  was  made  to  secure  such  an  agreemeht  as  the  statute  re- 
quires. It  is  not  enough  to  show,  even  by  direct  aver- 
ment, that  there  was  an  effort  to  obtain  some  agree-  Bnlad*diid- 
ment,  but  it  must  be  shown  that  the  effort  was  to  obtain  ble  from 
the  agreement  which  the  statute  prescribes.  The  uthuitlM. 
statute  of  New  York  is  the  same  as  ours,  and  the  rule 
which  prevails  there  is  thus  stated  in  one  case:  "The  petitioner 
had  no  right  to  resort  to  the  court  until  a  failure  to  agree  as  to  the 
matter  specified.  Such  failure  was  a  condition  precedent  to  any 
standing  in  the  court,  and  there  could  be  no  failuri;  or  inability  to 
agree,  within  the  meaning  of  the  statute,  until  some  efforts  to 
agree  had  in  good  faith  been  made."  In  re  Lockport  &  B.  R.  Co., 
■jy  N.  Y.  557,  563.  In  another  case  it  was  said:  "It  is  a  fata!  ob- 
jection to  the  order  in  these  proceedings,  so  far  as  the  rights  of 
the  Troy  &  Bennington  Railroad  are  involved,  that  the  petition 
does  not  show  that  any  attempt  has  been  made  to  agree  with  that 
company  as  to  the  points  or  manner  of  crossing  its  road,  or  the 
compensation  to  be  made  therefor.  This  is  a  jurisdictional  fact. 
The  attempt  and  failure  to  agree  is  a  condition  precedent  to  the 
authority  of  the  court  to  appoint  commissioners,  and  unless  this 
is  averred  in  the  petition  there  is  no  jurisdiction."  In  re  Boston, 
H.  T.  etc.  R.  Co.,  79  N.  Y.  69,  The  same  case  also  contains  this 
statement:  "The  very  purpose  of  providing  for  the  appointment 
of  these  commissioners  is  to  determine,  in  case  of  dispute,  at  what 
points  and  in  what  manner  the  crossings  shall  be  made;  and  it  is 
the  obvious  duty  of  these  commissioners  to  see  that  the  crossings 
are  not  made  in  such  a  manner  as  to  unnecessarily  interfere  with 
the  operation  of  the  road."  The  decided  cases  go  further  than' 
we  are  required  to  do  here,  for  they  hold  that  the  failure  to  agree 
must  appear  in  order  to  give  jurisdiction.  The  rule  is  thus  stated 
by  a  text  writer:  "The  record  of  the  preliminary  proceedings 
should  affirmatively  show  a  failure  to  agree.  The  refusal  of  the 
owner  is  a  jurisdictional  fact,  and  is  not  to  be  eked  out  by  extrane- 
ous evidence."  Mills,  Em.  Dom.  §  107,  We  do  not  deem  it 
necessary  to  cite  the  cases,  and  content  ourselves  with  affirming 
that  they  are  very  numerous  and  unusually  harmonious. 

We  cannot  assent  to  the  proposition  of  appellee's  counsel  that 
the  instrument  of  appropriation  sufficiently  avers  that  there  was 
an  effort  to  agree  as  to  the  point  and  manner  of  crossing.     What 
is  averred  as  to  compensation  cannot  justly  be  held  to 
be  well  alleged,  since  it  seems  to  us  that  it  is  stated   Ayennenu 
only  by  way  of  recital;  but,    for  the  present,  waiving  oflnttnunant 
this  point,  and  granting  that  the  allegation  is  not  sim-   Dfi.ppropri»- 
ply  a  recital,  we  are  compelled  to  hold  that  there  isno   tiannirtnia- 
sufficient  averment  at  all  upon  any  other  question  except  dant. 
that  of   compensation.      Counsel  say:  "By  the  word 
'terms'  we  meant  the  conditions  upon  which  such  crossing  might 
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be  had,  referring  to  those  not  only  of  point  and  of  place,  but  to 
the  conditions  also  that  must  be  included  in  the  word  'manner'  as 
used  in  the  statute." 

We  have  given  the  subject  much  study,  and  have  endeavored 
to  give  the  pleading  the  construction  for  which  counsel  contend, 
but  this  we  cannot  do.  The  word  "terms"  cannot  be  extended  as 
counsel  insist.  Certainly  it  cannot  be  construed  to  mean  place  of 
crossing,  nor  do  we  think  it  can  be  construed  to  mean  the  manner 
of  constructing  the  crossing.  In  strictness,  the  word  "terms"  re- 
fers only  to  the  compensation,  for  this  is  the  fair  construction  of 
the  whole  averment.  It  reads,  and  we  repeat  it  for  the  sake  of 
clearness:  "And  having  attempted,  and  being  unable  to  agree 
with  the  respondent  in  regard  to  the  terms  of,  or  in  regard  to  the 
compensation  therefor,  do  now,  by  these  presents,  under  and  pur- 
suant to  the  provisions  and  requirement  of  the  act  of  the  general 
assembly,  take  and  appropriate  an  easement  in,  and  the  right  to 
use,  the  lands  and  premises  held  by  the  respondent  as  aforesaid, 
for  the  purpose  of  constructing,  owning,  and  operating  in  per- 
petuity, its,  the  said  petitioner's,  railway  over,  across,  and  upon 
the  same."  It  is  manifest  that  the  word  "terms"  cannot  be  so 
stretched  as  to  include  the  three  things, — compensation,  place  of 
crossing,  and  the  mode  or  manner  of  crossing, — without  doing 
violence  to  the  word  and  to  those  words  with  which  it  is  asso- 
ciated. At  all  events,  there  is  not  that  directness  and  definiteness 
in  averring  the  material  and  indispensable  facts  which  the  law  re- 
quires. 

As  we  have  already  said,  the  question  here  is  not  solely  one  of 
jurisdiction,  for  here  we  have  a  direct  attack,  and  the  sufficiency 

of  a  pleading  appropriately  questioned.  We  are  there- 
QowtionU  fore  confronted  with  the  question  whether  sufficient 
whether  facts  are  pleaded,  and  whether  they  are  well  averred. 

The  questions  before  us  cannot,  it  is  clear,  be  disposed 

of  by  asserting  that  they  are  not  jurisdictional.  If  it 
were  weU  should  be  conceded  that  they  were  not  jurisdictional, 
plMded.  we  should  still  be  compelled  to  decide  whether  facts 

sufficient  were  well  pleaded.  The  case  of  Borland  v. 
Mississippi  &M.  R.Co.,8Iowa  148, may  consequently  be  conceded 
to  be  well  decided,  and  yet  bejustly  declared  to  be  not  of  governing 
or  even  of  persuasive  force.  Its  revelancy,  on  the  contrary,  must 
be  explicitly  denied. 

It  is  not  to  be  forgotten  that  in  directly  assailing  a  pleading 
only  such  facts  as  are  sufficiently  pleaded  are  admitted.  A  fact 
not  well  pleaded  adds  no  strength  to  the  pleading.  This  is 
proved  by  the  authorities,  and  results  from  an  old  rule  which  has 
for  ages  passed  unchallenged. 

We  agree  with  the  appellee's  counsel  that  the  inability  to  agree 
is   the  thing  required;  but   we  must  add  to  their  proposition 
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that   the   thing  'required  is   the    inability    to    agree    upon   the 
three  things  named  in  the  statute.     The  agreement,  if    ys,^^^ 
successful,  or,  if  unsuccessful,  the  effort  to  agree,  must 
extend   to   ail   of  the   material   things  of  which  the  "" 

statute  makes  mention.  Counsel  cite  us  to  Burt  v. 
Brigham,  117  Mass.  307;  Tucker  v.  Erie  etc.  R.  Co., 
27  Pa.  St.  281 ;  Mississippi  &  M.  R.  Co.  v.  Rosseau,  8 
Iowa  373;  l/.S.!-.  Reed,  56  Mo.  565  ;  Booker^'.  Venice  &C.R.  Co., 
loi  III.  333  ;  5  Arti.  &  Eng.  R.  R.  Cas.  357.  But  we  do  not  regard 
these  authorities  as  decisive  of  the  question.  Indeed,  we  do  not 
think  they  meet  the  question  as  it  comes  to  us.  We  have  not 
gone  counter  to  them,  for  we  agree  with  them  in  the  main,  and 
hold  that  all  that  is  required  is  the  fact  of  the  inability  to  agree; 
but  where  we  differ  from  the  counsel  is  in  holding  that  the 
inability  to  agree  is  not  sufficient  unless  it  appears  that  the  effort 
to  secure  an  agreement  extended  to  all  of  the  things  specified 
by  the  law,  and  that  it  must  be  well  pleaded.  To  be  well  pleaded 
the  facts  must  be  so  averred  that  a  definite  issue  can  be  evoked. 
It  is  here  that  the  views  of  court  and  counsel  diverge,  and  it  is 
because  they  thus  diverge  that  the  authorities  cited  do  not  con- 
trol our  judgment.  They  are  not  broad  enough  to  meet  the 
whole  question,  but  leave  much  of  it,  and  a  material  part  of  it, 
utterly  unsupported. 

There  may,  we  doubt  not,  be  a  waiver  of  an  agreement  or  of 
an  effort  to  agree,  but  whpre  there  is  a  waiver  that  fact  should  be 
directly  alleged.     This  certainly  is  in  accordance  with 
the  long  and  weli  settled  rules  which  prevail  in  ordi-     Wftlrarof 
nary  cases.     But,  passing  without  deciding  this  precise     effort  to 
question,  we  hold  that  where  objections  are  seasonably     agree, 
and  appropriately  made  there  can  be  no  waiver.     So 
the  objections  were  made  in  this  case.     We  cannot  conceive  how 
there  can   be  a  waiver  where  an  objection  is  appropriately  made 
at  the  earliest  opportunity  to  a  petition  or  to  an  instrument  of 
appropriation.     We  do  not  believe  that  the  waiver  of  a  material 
right  in  the  nature  of  a  condition  cannot  be  presumed  or  inferred. 
Neither  do  we  beheve  that  an  appeal  which  invokes  the  powers 
of  the  court  is  of  itself  a  waiver  of  any  valid  objection  to  the 
proceedings.     If  it  were  so,  then,  in   no  case  where  an  appeal  is 
taken,  would  there  ever  be  any  other  question  open  to  investiga- 
tion than  that^  of  compensation.     It  is  our  conviction  that  the 
law  never  meant  to  thus  limit  the  judicial  investigation  invoked 
by  the  appeal.     Parties,  doubtless,  may  limit  it,  but  it   is  not  to 
be   presumed   that   they  have   done  so  in   the  absence  of  facts 
creating  the  presumption.     The  language   used  by  Mr.  Mills,  in 
the  section  counsel  referred  to,  is  not  entirely  accurate,  but  his 
meaning    is    not  that  attributed  to  him  by   counsel,   for   it   is 
<juite  apparent   that  he  refers  to  cases  where  the  record  shows 
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that  the  only  point  in  issue  was  that  of  compensation.  Mills, 
Em.  Dom.  §  109.  So  far  as  concerns  the  waiver  of  all  efforts  to 
agree,  it  is  clear  that  this  author  refers  only  to  cases  where  the 
record  shows  that  there  was  a  waiver.     Id.  §  108. 

Counsel  have  argued  a  question  of  much  more  importance  and 
difficulty   than   these'  we   have   decided,  and    that   question   is 

whether,  upon  a  proper  instrument  of  appropriation, 
lowtr  of  a'  junior  corporation  can  condemn  part  of  the  right  of 
jnaiw  oor-  way  of  an  existing  railroad  company,  and  by  this 
pontion  to  means  acquire  a  longitudinal  part  of  the  right  of  way? 
Miid«iiui  On  the  one  hand  it  is  affirmed  that  subdivision  ;,  § 
kngltudiul  3903,  Rev.  St.  1881,  confers  the  power  to  condemn, 
partofriflit  while,  on  the  other,  it  is  contended  with  earnestness, 
«f  way.  and  with  no  little  plausibility,  that  the  statute  confers 

authority  to  condemn  only  for  the  purpose  of  inter- 
secting, connecting,  or  crossing.  Both  sides  agree  that  property 
once  appropriated  can  not  be  again  condemned  unless  the  statute 
confers  that  power ;  but  the  appellee's  counsel  vigorously  and , 
ably  ai^ue  that  the  statute  does  confer  this  power,  and  that, 
under  it,  part  of  the  right  of  way  of  the  older  corporation  may 
be  condemned,  and  a  line  of  road  laid  parallel  with  the  existing 
track.  We  have  not  decided  this  question  for  the  reason  that,  in 
our  judgment,  we  first  encounter  a  question  which  is  decisive  of 
this  appeal.  We  think  it  not  inappropriate,  however,  to  cite  the 
authorities  which  are  at  hand,  for  the  question  is  one  that  will 
probably  require  decision  in  some  other  case:  Baltimore  &  O. 
R.Co.11.  North,  lo3lnd.486;23Am.&Eng.  R.  R.  Cas.  36;  Hickok 
tf.  Hine,  23  Ohio  St.  523;  Pittsburgh  Junction  Co.'s  Appeal,  28 
Am.  &  Eng.  R.  R.  Cas.  266:  Illinois  Cent.  R.  Co.  v.  Chicago,  B. 

6  N.  R.  Co.,  30  Am.  &  Eng.  R.  R.  Cas.  287;  Denver  &  R. 
G.  R.  Co.  V.  Denver  &  S.  P.  R.  Co.,  14  Am.  &  Eng.  R.  R. 
Cas.    83;    Duncan    v.    Pennsylvania    R.    Co.,   94   Pa.   St.    435; 

7  Am.  &  Eng.  R.  R.  Cas.  1 ;  In  re  Boston  &  Alb.  R. 
Co.,  S3  N.  Y.  577;  State  v.  Montclair  R.  Co.,  35  N.  J.  Law  328; 
Alexandria  &  F.  R.  Co.  v.  Alexandria  &  W.  R.  Co.,  75  Va.  780, 
10  Am,  &  Eng.  R.  R,  Cas.  23 ;  40  Am,  Rep,  743,  and  note ; 
Boston  &  M.  R.  v.  Lowell  &  L.  R.  Co.,  124  Mass.  368;  Contra 
Costa  R.  Co.  V.  Moss,  23  Cal,  330 ;  Thomas  v.  West  Jersey  R.  Co., 
101  U.  S.  71  ;  Clinton  v.  Cedar  Rapids  &  M.  R.  Co..  24  Iowa  455 ; 
Attorney  General  v.  Eli,  H.  &  S.  R.  Co.,  L.  R.,  4  Ch.  194. 

The  gravity  and  importance  of  the  question  is  such  that  we 
have  concluded  that  it  should  only  be  decided  in  a  case  where  it 

is  indispensably  necessary  to  a  proper  and  adequate 
QuMtiDnnot  judgment.  We  do  not,  as  we  have  indicated,  believe 
wnuidaied.      this  is  such  a  case,  for  we  think  that  our  decision  upon 

a  point  which  precedes  the  one  mentioned  fully  and 
properly  disposes  of  this  appeal-     We  believe  our  duty  is  done 
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when'  we  fully  meet  and  decide  a  question  which  leads  to  a 
reversal,  without  investigating  and  deciding  questions  which  lie 
beyond.  Where  a  material  question  first  in  point  of  priority  is 
decided,  all  the  questions  that  the  record  legitimately  brings  to 
us  are  disposed  of  within  the  meaning  of  section  5  of  article  7  of 
our  constitution.  That  provision  cannot  mean  that  in  cases  of 
reversal  eveiy  point  must  be  decided,  even  though  some  one  of  them 
.completely  disposes  of  the  case  ;  nor  does  it  mean  that  the  court 
must  write  upon  all  questions,  but  that  it  must  write  on  such 
only  as  are  decided.  This  court  has  uniformly  acted  upon  the 
rule  that  where  there  is  a  judgment  of  reversal  it  will  not  consider 
aU  of  the  questions  urged  or  presented,  except  in  cases  where  it 
is  clear  that  they  will  arise  on  a  new  trial,  and  even  then  the 
questions  are  not  decided  because  it  is  the  duty  of  the 
court  to  decide  them,  but  because  it  is  best  to  do  so,  as  a  matter 
of  expediency.  We  doubt  whether  a  single  volume  of  our  reports 
can  be  found,  from  the  time  our  constitution  went  into  effect 
until  the  present,  which  does  not  contain  cases  in  which  this  rule 
was  acted  upon  by  the  court.  Questions  which  come  after  a 
pivotal  one  that  controls  the  case,  and  the  decision  of  which 
completely  disposes  of  the  appeal,  cannot,  as  a  general  rule,  be 
accurately  said  to  be  presented  by  the  record  in  cases  of  reversal, 
although  there  may  be,  and  perhaps  are,  exceptional  cases.  If  it 
were  otherwise  the  court  might  often  be  required  to  go  far 
beyond  the  decision  of  a  question  which  disposes,  adequately  and 
properly,  of  a  pending  appeal;  and  we  think  it  evident  that  only 
such  questions  as  must  be  decided  in  order  to  justly  and  com- 
pletely dispose  of  the  case  before  the  court  can  be  said  to  be 
"questions  arising  on  the  record,"  and  questions  on  which  the 
court  must  write.  If,  to  sum  up  in  a  short  way,  the  court  decides 
all  the  questions  essential  to  a  full  and  effectual  disposition  of  the 
case,  at  its  bar,  and  writes  on  those  questions,  it  has  done  its  full 
duty  under  the  constitution.  Trayser  v.  Trustees,  etc.,  39  Ind. 
556;  Willets  V.  Ridgway,  9  Ind.  367. 

■  Wedonot  deem  it  necessary  to  a  final  disposition  of  this  appeal 
to  decide  whether  a  junior  corporation  can,  in  any  event,  seize  the 
right  of  way  of  a  senior  corporation,  for  the  reason  that  we  are 
satisfied  that,  conceding  that  the  power  to  appropriate  does  exist 
in  the  junior  corporation,  that  power  cannot  be  exercised  until 
after  there  has  been  a  fruitless  effort  to  come  to  an  agreement. 
There  must,  in  our  judgment,  be  an  attempt  to  agree  ;  and  this,  if 
not  strictly  a  jurisdictional  matter,  is,  at  least,  a  condition  prece- 
dent to  the  exercise  of  the  power  to  appropriate. 

We  are  inclined  to  the  opinion  that  subdivisions  5  and  6  of  sec- 
tion 3903,  Rev.  St.  1881,  must  be  construed  together,  and  that 
they  must  be  regarded  as  containing  the  only  grant  of  power  to 
one'  railroad   corporation   to   seize    the  property  of  another  that 
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is  used  for  railroad  purposes,  no  matter  what  may  be  the  charac- 
ter of  the  property  seized  or  the  rights  acquired.  Illinois  Cent. 
R.  Co.  V.  Chicago  B.  &  N.  R.  Co.,  13  N.  E.  Rep.  140. 
OonitraeUim  Those  subdivisions  read  thus:  "Fifth.  To  construct 
of  Indlku  its  road  upon  or  across  any  stream  of  water,  water- 
(tatnte.  course,  road,  highway,  railroad,  or  canal,  soas  not  to 

interfere  with  the  free  use  of  the  same,  which  the  route 
of  its  road  shall  intersect,  in  such  manner  as  to  afford  security  for 
life  and  property;  but  the  corporation  shall  restore  the  stream  or 
water-course,  road,  or  highway  thus  intersected  to  its  former  state, 
or  in  a  sufficient  manner  not  to  unnecessarily  impair  its'useful- 
ness  or  injure  its  franchises.  Sixth.  To  cross,  intersect,  join,  a;id 
unite  its  railroad  with  any  other  railroad  before  con- 
structed, at  any  point  on  its  route,  and  upon  the . 
grounds  of  such  other  railroad  company,  with  the  neces- 
sary turnouts,  sidings,  switches,  and  other  conveniences  in  further- 
ance of  the  objects  of  its  connections ;  and  every  company  whose 
railroad  is  or  shall  be  hereafter  insected  by  any  new  railroad  shall 
unite  with  the  owners  of  such  new  railroad  in  forming  such  inter- 
sections and  connections,  and  grant  the  facilities  aforesaid;  and  if 
the  two  corporations  cannot  agree  upon  the  amount  of  compensa- 
tion to  be  made  therefor,  or  the  points  or  manner  of  such  crossings 
and  connections,  the  same  shall  be  ascertained  and  determined  by 
commissioners  to  be  appointed  as  is  provided  hereinafter  in  re- 
spect to  the  taking  of  lands,  but  this  section  is  not  to  affect  the 
rights  of  franchises  heretofore  granted." 

We  do  not,  however,  decide  this  question;  for  we  think  that  if 
the  provisions  of  the  statute  which  refer  to  the  seizure  of  lands  or 
property  owned  by  individual  citizens  be  alone  considered,  still 
the  result  must  be  adverse  to  the  appellee  and  decisive  of  this  ap- 
peal. It  is  obvious  that  if  the  construction  suggested  be  the  cor- 
rect one,  then  the  provisions  as  to  the  agreement  relate  to  the 
longitudinal  strip  as  well  as  to  the  crossing,  and  the  last  clause  of 
sub-section  6  applies  only  to  proceedings  subsequent  to  the  effort 
to  agree. 

It  is  our  judgment,  reached  after  full  deliberation  and  careful 
study,  that  a  railroad,  corporation  cannot  acquire  the  property  of 
a  citizen,  or  of  another  r.iilroad  corporation,  without 
Company  having  first  endeavored  to  secure  it   by  agreement. 

ofuiiiot  This  is  so,  even  though  the  statute  applicable  to  the 

oandamn  acquisition  of  property  from  individuals  be  alone  con- 

wlthoDt  sidered  as  supplying  the  governing  rule;  and  more 

BBort  to  clearly  it  is  so,  if  possible,  where  the  provisions  of  the 

i^TM'  statute  we  have  copied,  (subdivisions   5   and  6,)  are 

taken  as  furnishing  the  rule  of  decision;  since  it  is  evi- 
dent from  what  wc  have  said  that  an  agreement,  or  an  effort  to 
secure  an  agreement,  upon  the  three  matters  designated  is  a  con- 
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dition  precedent  in  all  cases  where  there  are  no  facts  constituting 
3  waiver.  Many  of  the  arguments,  and  many  of  the  authorities 
we  have  already  adduced,  support  and  confirm  our  conclusion. 

We  are  at  this  point  necessarily  required  to  examine  with  care 
the  case  of  SwinneyTi, Ft.  Wayne,  M.&C.  K.Co.,supra.  Ourduty 
is  the  less  delicate  for  the  reason  that  the  court  has  already  de- 
clared its  disapproval  of  the  decision  in  that  case. 
This  was  its  declaration  in  the  case  of  Terre  Haute  &  ViriimarT. 
I.  R.  Co.  V.  Scott,  74  Ind.  29;  3  Am.  &  Eng.  R.  R.  Cas.  TvmEMite 
208.  The  opinion  in  Swinney  i/.  Ft.  Wayne, M.&C.  4  I.  B.  Go. 
R.  Co.,  upon  the  point  here  under  immediate  dis-  tnemlaA. 
cussion,  was  not,  it  is  evident,  very  carefully  consid- 
ered, for  all  that  was  said,  is  this:  "We  think  the  court  did  not  err 
in  rejecting  the  first  exception  to  the  award.  It  is  not  necessary 
that  the  appellant  should  have  offered  to  purchase  the  land  be- 
fore commencing  proceedings  to  appropriate  it.  There  are  decis- 
ions in  other  States,  however,  which  hold  such  an  exception  good; 
but  upon  examination  we  find  that  they  rest  upon  statutes  which 
allow  the  appropriation  to  be  made  by  a  legal  proceeding  only 
upon  the  refusal- of  the  land  owner  to  convey  upon  application  of 
the  company  desiring  to  obtain  the  lands."  It  is  impossible  for  us 
to  resist  the  conviction  that  the  court  did  not  accurately  construe 
<iur  statute.  We  are  forced  to  the  conclusion  that  the  legislature 
intended  to  require  that  an  effort  should  first  be  made  to  procure 
the  property  by  agreement.  This  intention  is  manifested  by  ap- 
propriate words,  and  is  evident  from  an  inspection  of  the  entire 
statute.  It  is,  as  we  adjudge,  clearly  manifested  in  several  clauses 
of  section  3907,  one  of  which  reads  as  follows:  "If  the  corporation 
shall  not  agree  with  the  owner  of  the  land,  or  with  his  guardian,  if 
the  owner  be  incapable  of  contracting,  touching  the  damages  sus- 
tained by  such  appropriation,  such  corporation  shall  deliver  to 
such  owner  or  guardian,  if  within  the  county,  a  copy  of  such  in- 
strument of  appropriation."  We  can  perceive  no  reason  for 
affirming  that  this  clause,  in  itself,  does  not  imply  that  before  sei^. 
ure  there  must  be  some  effort  to  secure  the  property  by  agree- 
ment. The  thing  to  be  first  done  is  to  secure  the  property  by 
contract,  and  then,  if  this  effort  is  unavailing,  proceed  to  acquire 
the  property  by  condemnation.  We  believe,  also,  that  the  court, 
in  the  case  we  are  criticising,  overlooked  the  policy  which  our 
legislature,  influenced,  it  is  just  to  presume,  by  the  legislation  of 
other  States,  intended  to  establish.  More  remains  to  be  said  on 
this  point,  and  that,  in  brief,  is  this:  The  general  policy  of  the 
law  is  not  to  take  by  force  of  law  that  which  may  be  acquired  by 
contract.  It  is  no  more  than  just  that  a  property  owner  should 
be  given  an  opportunity  to  sell  his  property,  or  refuse  to  sell  it, 
before  asking  the  aid  of  the  law  to  take  it  from  him.  It  is,  it 
needs  no  argument  to  demonstrate,  bare  justice  to  award  a  prop- 
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erty  owner  an  opportunity  to  reject  or  accept  before  forcing  him, 
by  l^al  proceedings,  to  give  up  his  property.  If,  without  doing 
violence  to  the  words  of  the  statute,  a  wise  and  just  policy  can  be 
established,  it  is  the  duty  of  the  courts  to  so  interpret  the  statute 
as  to  establish  that  policy.  A  construction  which  will  overturn 
a  salutary 'policy  or  work  injustice  is,  if  possible,  to  be  avoided. 
Mr.  Bishop  says:  "The  interpretation  should  lean  strongly  to 
avoid  absurd  consequences,  injustice,  and  even  great  inconveni- 
ence; for  the  legislative  meaning  is  to  be  carried  out,  and  it  can- 
not be  supposed  to  be  any  of  these."  Writ.  Law,  ^  82.  We 
regard  it  as  clear  that  the  legislature  did  not  mean  to  take  by  force 
of  law  the  property  of  a  citizen  or  corporation  and  bestow  it  upon 
another  without  first  giving  him  an  opportunity  to  part  with  it  by 
agreement,  or  to  refuse  to  part  with  it:  The  power  of  eminent  do- 
main, guarded  as  carefully  as  it  can  be,  is  a  very  high  and  danger- 
ous one,  and  no  restriction  which  tends  to  the  better  protection  of 
the  owner  whose  property  is  taken  against  his  will  should  be  swept 
away  by  the  courts,  except  in  cases  where  the  language  of  the 
statute  is  so  clear  as  to  leave  nothing  for  the  courts  to  do  but  give 
effect  to  its  very  words.  We  do  not  mean,  of  course,  that  courts 
can  substitute  their  judgment  for  that  of  the  legislature,  or 
that  they  can  disregard  the  words  of  the  statute.  We  are  very 
far,  indeed,  from  sanctioning  any  such  doctrine,  for  we  have  again 
and  again  declared  that  the  courts  cannot  determine  questions  of 
expediency  or  policy ;  but  we  do  mean  that  where  the  meaning  of 
the  statute  is  not  clear,  the  courts  will  so  construe  it  as  to  pro- 
mote equity  and  justice.  No  equitable  consideration  alone  can, 
we  affirm,  authorize  a  court  to  disregard  the  language  of  an  un- 
ambiguous statute,  but  equitable  considerations,  where  they  may 
be  presumed  to  have  influenced  legislative  action,  and  where  the 
words  are  not  clear,  are  entitled  to  high  consideration  from  the 
courts,  since  it  cannot  be  presumed  that  the  legislature  intended 
to  violate  the  principles  of  natural  justice.  If  there  is  doubt  it 
will  be  resolved  in  favor  of  the  presumption  that  the  legislature 
meant  to  do  equity.  Natural  equity  will  not  control  the  words  of 
a  statute  where  there  is  no  uncertainty.  However  evil  may  be 
the  results  which  will  flow  from  an  adherence  to  the  words,  no 
departure  is  possible  where  there  is  certainty;  but,  where  there  is 
doubt,  that  construction  will  be  adopted  which  will  prevent  in- 
justice. We  accept  as  substantially  an  accurate  statement  of  the 
general  rule  what  is  said  in  a  recent  work:  "If  the  words  of  a 
statute,  though  capable  of  an  interpretation  which  would  work 
manifest  injustice,  can  possibly,  within  theboundsof  grammatical 
construction  and  reasonable  interpretation,  be  otherwise  con- 
strued, the  court  ought  not  to  attribute  to  the  legislature  an  in- 
tention to  do  what  is  a  clear,  manifest,  and  gross  injustice.  On  the 
contrary,  the  presumption  always  is,  where  the  design  of  an  act  is 
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not  plainly  apparent,  that  the  legislature  intended  the  moiit  rea- 
sonable and  beneficial  interpretation  to  be  placed  upon  it.  It  i» 
obvious  that  the  administration  of  justice  requires  something 
more  than  the  mere  application  of  the  letter  of  the  law,"  End. 
Interp.  St.  §  253. 

It  is  consistent  with  justice,  and  in  harmony  with  the  presumed 
intention  of  the  legislature,  to  hold,  as  we  do,  that  it  was  the  pur- 
pose of  this  statute  to  afford  the  property  owner,  whether  an. 
artificial  or  a  natural  person,  the  opportunity  of  disposing  of  his- 
or  its  own  property  by  agreement,  or  of  declining  to  do  so  before 
taking  it  against  the  owner's  will  by  force  of  law.  It  is  indeed 
implied  in  the  very  fact  that  the  law  must  ultimately  be  resorted 
to  that  it  is  taken  without  the  owner's  consent,  but  before  resort 
is  had  to  the  law  the  owner  should  be  heard  to  decline  or  agree  to 
part  with  the  property  by  contract. 

The  decisions  in  the  class  of  cases  to  which  the  case  at  bar  and 
the  one  we  are  criticising  belong,  strikingly  illustrate  and  enforce 
the  rule  we  sanction  ;  for  it  is  universally  held  that  in 
favor  of  the  property  owner  the  construction  is  liberal,    CwutnutlnL 
but   strict   as   against   the  corporation  that  asserts  a    of  itatatM 
right  to  appropriate  his  property.  "An  act  of  this  sort,"     deiegmUng 
said  the  court,  in  Binney's  case,  2  Bland,  99, "deserves    power  of 
no  favor.     To  construe  it  liberally  would  be  sinning    wnlnoM 
against  the  rights  of  property."      We  are  thus  led  to    domkia. 
the  conclusion  that  the  court  in  SwinneyT/.  Ft.  Wayne, 
M.  &  C.  R,  Co.,  supra,  not  only  so  construed  the  statute  as  to 
make  it  hostile  to  the  general  policy  of  the  law,  but  that  it  also 
acted  upon  a  wrong  theory,  since  it  construed  the  statute  strictly 
against  the  property  owner,  and  liberally  in  favor  of  the  person 
seeking  to  take  his  property  from  him. 

We  cannot  comment  upon  the  numerous  cases  we  have  ex- 
amined, but  must  be  content  with  asserting  that  the  general  rule- 
deducible  from  them  is  that,  whatever  the  form  of  the 
words  employed,  a  direction  that   there   shall   be  an     Frorifioii 
effort  to  purchase  the  property,  or  an  effort  to  procure     roinlrlag 
an  agreement,  will  be  deemed  mandatory,  and  that  the     efliMt  to 
appropriation  proceedings  will  fail  unless  the  statutory     kgreo  U 
requirement  is  obeyed  by   making  the   proper    effort     uundfttarT. 
before  prosecuting  proceedings  to  condemn.     Stone  v. 
Commercial  R.  Co.,  4  Mylne  &  C.  122 ;  Bowman  v.  Venice  &  C. 
R.  Co.,   102   111.  459;   14  Am.  &  Eng.  R.  R.  Cas.  338;  Chicago  & 
M,  L.  S.  R.  Co.  V.  Sanford,  23  Mich,  418 ;  Cunningham  i'.  Pacific 
R.  Co.,  61   Mo.  33 ;   Hannibal,  etc.  R.  Co.  v.  Mud(^,  49  Mo.   165  ; 
In  re  New  York  Cent.,  etc.  R.  Co.,  67   Barb.  426;    Pierce,  R.  R. 
181,  and  cases  cited  in  note  ;  Lewis,  Em.  Dom.  §  301,  and  author- 
ities collected  in  notes  I  and  2.     We  are  constrained  by  the  con- 
siderations   we    have   expressed,   and   the   authorities   we  have 
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examined,  to  deny  the  authority  of  Swinney  v.  Ft.  Wayne,  M.  & 
C.  R.  Co.,  supra,  upon  the  point  we  have  discussed,  and  to  acqui- 
esce in  the  disapproval  expressed  in  the  case  of  Terre  Haute  & 
I.  R.  Co.  V.  Scott,  supra. 

The  instrument  of  appropriation  is  the  foundation  of  the  entire 
proceeding.  If  it  be  not  a  sound  foundation,  no  valid  proceeding^ 
can  be  built  upon  it.  A  sufficient  foundation  it  can 
Initnimeiit  not  be,  unless  it  states  all  facts  essential  to  the  right  of 
of  Bppropri-  the  corporation  to  make  the  seizure.  If  it  fails  to  do 
*Uon  miut  this,  it  does  not  state  a  case  authorizing  the  court  to 
thaw  ann-  proceed  in  the  matter.  In  Church  v.  Grand  Rapids  & 
pUanwwith  I.  R.  Cc,  JO  Ind.  i6i;  3  Am.  &  Eng.  R.  R.  Cas.  198; 
•tatute.  a  case  of  the  same' general  class  to  which  the  present 

belongs,  it  was  held  that  the  petition  must  state  all  facts 
essential  to  the  right  of  the  court  to  assume  authority  over  the 
proceedings,  and  it  was  said  that  "objection  may  be  taken  as 
in  ordinary  adversary  proceedings." 

The  court  said,  in  another  case  of  the  same  general  nature,  that 
"  appellee  did  not  charge,  except  inferentially,  that  appellant  had 
taken  any  of  his  real  estate,"  and  this  was  held  to  be  a  fatal  defect. 
It  was  also  held  in  that  case  that  a  failure  to  give  a  correct  descrip- 
tion of  the  property  taken,  and  to  refer  to  the  statute  which  au- 
thorized the  taking  of  the  land,  were  defects  of  such  a  nature  as 
rendered  the  petition  bad.  We  do  not  assert  that  these  cases  are 
directly  in  point,  but  we  do  assert  that  they  bear  strongly  on  the 
general  proposition  that  in  all  cases  the  petition  or  the  instrument 
of  appropriation  must  contain  all  such  facts  as  are  requisite  to  the 
authority  of  the  court  to  proceed  in  the  matter.  It  is  not  to  be 
forgotten  that  the  case  is  not  one  dependent  upon  general  statutes 
or  general  rules  of  law,  but  upon  a  statute  affecting  the  rights  of 
a  class,  and  prescribing  particular  rules  of  procedure.  Proceeding^ 
under  such  statutes  are  not  ordinary  civil  actions,  but  are  statutory 
proceedings  of  a  special  nature.  Anderson  v.  Caldwell,  91  Ind. 
451,  and  cases  cited,  Toledo,  A.  A.  &  G.  T.  Co.  v.  Dunlap,  47 
Mich.  456;  5  Am.  &  Eng.  R.  R.  Cas.  378.  These  special  pro- 
ceedings may  be  in  a  general  sense  civil  actions,  but  they  are, 
nevertheless,  proceedings  of  a  peculiar  nature,  and  founded  exclu- 
sively on  a  statute;  for  the  right  of  eminent  domain  can  only  be 
exercised  under  a  legislative  enactment,  and  in  accordance  with 
its  provisions.  Although  as  to  matters  of  practice  and  the  like 
the  provisions  of  the  civil  code  may  be  called"  to  the  aid  of  the 
special  statute,  the  proceeding  is  not,  in  the  strict  sense,  an  ordi- 
nary civil  action.  As  the  proceeding  is,  in  its  nature,  a  special 
statutory  one,  it  is  incumbent  on  the  party  who  takes  the 
initiatory  steps  to  make  a  case  of  which  the  court  may  rightfully 
assume  jurisdiction.  This  must  necessarily  be  so,  for  there  is  no 
inherent  or  general  jurisdiction,  but  only  the  special  and   limited 
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authority  conferred  by  the  statute.  To  call  into  exercise  this 
limited  and  special  jurisdiction,  facts  must  be  stated  authorizing 
the  court  to  take  cognizance  of  the  particular  case  ;  and  where 
the  question  is  presented  by  a  direct  attack  the  absence  of  these 
facts  makes  the  instrument  bad. 

It  is  generally  held  that  the  fact  of  inability  to  agree  is  a  juris- 
dictional one;  but  our  judgment  is  that  it  is  a  jurisdictional  fact 
only  in  a  qualified  sense,  for  we  believe  that,  as  held  in 
Ney  V.  Swinney,  supra,  the  absence  of  the  allegation     FrooMdlnf 
that  there  was  an  effort  to  agree  will  not  be  sufficient     notopuito 
cause  for  declaring  the  proceedings  void  in  a  collateral    Mll&tanl 
attack,  although  the  objection,  if  seasonably  and  ap-    »tu«k  (or 
propriateiy  made,  will  be  fata!  in  a  direct  proceeding,    fkllarato 

We  have  many  cases  declaring  that  where  there  is  u^nn. 
some  petition,  although  radically  defective,  or  there  is 
some  notice,  although  insufficient,  still,  the  court  having  passed 
upon  the  petition  or  notice  and  adjudged  that  it  possessed  juris- 
diction, that  decision  will  make  a  collateral  attack  unavailing. 
Mullikin  v.  City,  72  Ind.  161  ;  Hume  v.  Conduilt,  76  Ind.  598; 
Rickets  v.  Sprakcr,  77  Ind.  371;  Hackett  v.  State,  113  Ind.  532; 
Kleyla  w.  Haskett,  112  Ind,  515;  Adams  v.  Harrington,  114  Ind. 
66.  •  The  rule,  however,  is  different  where  the  sufficiency  of  a 
notice  or  pleading  is  directly  questioned,  and  here  we  are  dealing 
with  a  pleading  directly,  seasonably,  and  appropriately  assailed, 
and  it  must  therefore  be  held  that  if  it  is  radically  defective  the 
attack  should  prevail.  Our  ultimate  conclusion  is  that,  even  if  it 
be  conceded  that  the  authority  exists  to  take  longitudinally  the 
appellant's  right  of  way,  still  this  appeal  must  be  sustained,  be- 
cause the  instrument  of  appropriation  does  not  sufficiently  plead 
such  facts  as  authorized  the  court  to  proceed  in  the  matter,  inas- 
much as  it  does  not  positively  aver  that  there  was  an  effort  to 
secure,  by  agreements,  the  rights  demanded. 

The  construction  given  to  the  clause  of  section  3907,  regarding 
the  questions  that  may  be  tried  on  appeal,  in  Swinney  v.  Ft. 
Wayne,  M,  &  C.  R.  Co.,  supra,  we  accept  as  the  true  one  ;  and  we 
hold,  as  it  was  there  held,  that  the  clause  must  be  construed  to 
mean  "questions  subsequent  to  the  establishment  of  the  regularity 
of  the  appraisement."  Our  conclusion,  somewhat  differently  ex- 
pressed, is  this :  The  petition  or  instrument  of  appropriation  must, 
where  the  attack  is  a  direct  and  not  a  collateral  one,-  show 
the  facts  upon  which  the  jurisdiction  of  the  court  to  move  in  the 
case  depends,  and  one  of  these  facts  is  the  effort  of  the  corporation 
seeking  title  to  acquire  it  by  agreement.  This  fact,  in  its  nature 
jurisdictional,  must  be  directly  averred  ;  otherwise  the  instrument 
does  not  constitute  a  sufficient  foundation  for  subsequent  pro- 
ceedings, and  is  bad  as  against  an  attack  directly,  seasonably,  and 
appropriately  made. 
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Our  conclusions  necessarily  lead  to  a  reversal,  irrespective  of 
the  question  of  the  right  of  one  railroad  company  to  acquire  part 
of  the  right  of  way  of  an  existing  corporation. 

Judgment  reversed, 

Mitchell,  j.,  did  not  participate  in  the  decision  of  this  case. 


Town  of  Westbrook 


New  York,  New  Haven  and  Hartford  R.  Co. 

{Cennecticul  Sufreme  Court  of  Errors,  January  19,  1389.) 

CroisltiK— Alteratlon—FetlUon— AnUorltr' — Under  the  provision  of  Ihe  Con- 
necticut Etatute  that  "  the  directors  of  any  railroad  company  whose  road  crosses 
or  is  crossed  hy  a  highway,  may  bring  their  petition  in  writing  to  the  railroad 
commissioners,"  praying  for  the  alteration  of  such  highway,  the  directors  do  not 
act  as  the  agents  of  ihe  low,  and  a  petition  for  a  change  of  a  crossing  is  suf- 
ficiently authorized,  if  authorized  by  the  directors  when  convened  for  any  pur- 
pose, whether  with  or  without  special  notice,  and  whether  in  the  State  or  out  of  it; 
and  even  if  unauthorized,  the  failure  of  a  corporation  within  a  reasonable  time 
after  obtaining  Icnowledge  of  its  presentment  to  object,  will  amount  to  a  ratifi- 
cation and  be  sufficient  evidence  of  authority. 

Skm* — 8iiinol«ney  of  AUefaiUoit. — An  allegation  in  a  petition  that  a  railroad 
company  "by  lis  directors  brought  its  petition"  asking  for  a  change  of  tlie 
crossing  of  certain  highways,  is  a  Eufficient  allegation  that  the  directors  were 
duly  authorized,  and  that  the  proceedings  were 'in  due  form. 

Same— n«a  In  Abat«m«nt. — An  objection  to  a  petition  for  the  alteration  of  a 
grade  crossing,  that  the  application  was  not  authorized  by  the  board  of  directors, 
and  was  not  in  due  form.  Is  in  the  nature  of  a  plea  In  abatement,  which  should 
be  presented  at  the  hearing  before  the  commissioners. 

Bune — Pslitlon — Form — Stgnatnr*. — A  petition  which  purports  to  be  "  the 
petition  of  the  directors  of  the  N.  Y.,  N.  H.  &  H.  R.  Co.,"  and  which  is  signed 
"The  directors  of  the  N.  Y.,  N.  H.  &  H.  R.Co.,by  A.  B..  their  attorney,'*^ is  a 
Builicient  compliance  with  a  statute  authorizing  the  presentment  of  a 
petition  by  the  directors  of  the  railroad  company. 

Sam^— L«aieil  BatlnHU) — Owner. — When  a  railroad  is  operated  by  a  company 
under  a  perpetual  lease,  it  is  the  road  of  the  lessee,  within  the  meaning  of  the 
Connecticut  statute  for  the  alteration  of  grade  crossings. 

flame — Hntlce  of  Petition. — Although  the  Connecticut  statute  for  the  alteration 
of  grade  crossings  does  not  require  notice  of  an  application  to  be  given  to  the  town 
when  the  petition  is  presented  by  the  directors  of  the  railroad  company,  such 
notice  is,  by  implication,  necessary. 

Samo— Oonititntlonal  Law — Folic*  Power. — The  object  of  such  statute  Is  to 
remove  to  certain  conditions  lawful  in  themselves,  which  are  a  source  of  danger, 
and  the  act  is  a  valid  exercise  of  the  police  power  of  the  State. 
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S.  L.  Warner  for  appellant, 
L,  Robinson  for  appellee. 

Carpenter,  J. — Appeal  frbn>  the  doings  of  the  railroad  com- 
missioners in  the  matter  of  certain  grade  crossings  in  the  town  of 
Westbrook.     There  were  three  applications  brought  by 
the  railroad  company  for  the  purpose  of  abolishing  said     Btatmnent 
grade  crossings.     They  were  heard  together,  practically     of  mm. 
as  one  proceeding,  and  but  one    order  passed.      The 
appeal  was  heard  by  the  superior  court,  and  a  decree  passed  sub- 
stantially affirming  the  order  of  the  railroad  commissioners.     The 
town  appealed  to  this  court. 

There  are  twelve  reasons  of  appeal.  The  first  eight  are  based 
on  a  claim  that  the  applications  were  not  properly  brought.  The 
ninth  is  that  the  proceedings  should  have  been  brought  by  the  les- 
sors, and  not  the  lessees,  of  the  railroad.  The  tenth  is  general — 
that  judgment  should  have  been  rendered  for,  and  not  against  the 
town, — and  requires  no  further  notice.  The  eleventh  and  twelfth 
allege  that  the  statute  authorizing  these  proceedings  is  unconstitu- 
tional. 

Were  the  applications  authorized,  and  in  due  form?  We  do 
not  see  how  this  question  can  arise  under  the  pleadings.  In  the 
appeal  the  appellant  alleges  that  "on  the  22d  day  of 
June,  1887,  and  on  the  5th  day  of  October,  1887,  the  Anthority 
New  York,  New  Haven  &  Hartford  Railroad  Company,  to  mak* 
by  its  directors,  brought  its  petitions  of  the  above  dates  appUwrtioii, 
to  the  board  of  railroad  commissioners  of  this  State 
asking  for  a  change  of  the  location  of  certain  public  highways  in 
said  Westbrook,  in  order  to  avoid  a  grade  crossing."  etc.  The 
answer  admits  this  allegation  to  be  true.  We  do  not  see  why 
that  does  not  effectually  end  that  controversy,  unless  it  is  compe- 
tent for  a  party  to  deny  or  contradict  in  one  part  of  his  pleading 
what  he  has  affirmed  in  another,  and  which  has  been  admitted 
by  the  adverse  party.  Besides,  this  claim,  and  every 
phase  of  it,  is  in  the  nature  of  a  plea  in  abatement.  The  order 
of  the  commissioners  shows  that  the  selectmen  of  the  town 
were  present,  and  were  heard  at  the  hearing  before  them.  They 
certainly  might  have  interposed  this  objection  as  a  preliminary 
one.  Being  a  dilatory  plea,  which  defeats  the  present  proceeding 
without  affecting  the  merits  of  the  cause,  reason  would  seem  to 
dictate  that  it  should  have  been  interposed  in  limine  ;  thus  saving 
the  parties  the  expense  and  delay  of  a  nugatory  proceeding.  But, 
if  this  view  is  too  technical,  then  we  think  that  the  appeal  should 
have  been  taken,  partly,  at  least,  on  that  ground.  But  the  appeal 
makes  no  allusion  to  any  want  of  power  in  the  directors  to  insti- 
tute the  proceedings,  nor  to  any  informality  in  the  process.  On 
the  contrary,  as  we  have  seen,  it  alleges  affirmatively  that  the  rail- 
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road  company,  by  its  directors,  brought  its  petitions,  etc.  That 
means  that  the  directors  were  duly  authorized,  and  that  the  pro- 
ceedings were  in  due    form.     That  allegation  being  admitted,  it, 

and  all  the  facts  which  it  fairly  implies,  may  be  regarded  as  estab- 
lished  for  the  purposes  of  this  case.  After  alleging  the  bringing  of 
the  petitions  by  the  railroad  company,  the  appeal  sets  out  the  final 
action  of  the  commissioners,  which  was  also  admitted,  and  then 
proceeds  as  follows :  "The  petitioner  is  aggrieved  by  the  orders, 
adjudications,  and  doings  of  said  board  of  railroad  commissioners 
in  respect  to  the  changes  ordered  to  be  made  in  said  highways, 
and  the  laying  out  and  building  of  new  highways,  the  method  of 
crossing  the  track  of  said  railroad  by  said  highways,  and  the  sum 
of  money  adjudged  to  be  paid  by  it  to  said  railroad  company,  and 
the  other  expenses  ordered  to  be  incurred  by  said  town."  This 
allegation  was  denied  by  the  railroad  company.  Thus  the  plead- 
ings terminated  in  an  issue  involving,  in  general  terms,  the  merits 
of  the  case.  The  town  then  filed  another  paper,  which  in  form 
seems  to  be  a  motion  to  dismiss  all  the  proceedings,  which  paper 
is  as  follows :  "  The  town  of  Westbrook,  appellant,  says  that  said 
application  ought  to  be  dismissed,  and  ought  not  to  be  granted, 

because  they  say:  (i)  That  the  railroad  company  own- 
A.ppeU»Bt't  ing  the  railroad  described  in  the  petition  has  not  made 
al^Mtloiu.       any  application  for  the  change  of  said  grade  crossings 

nor  have  the  directors  of  said  railroad  signed  any  such 
application.  (2)  That  the  said  grade  crossings  in  said  petition 
mentioned  intersect  and  cross  the  track  of  the  New  Haven  &  New 
London  Railroad  Company,  otherwise,  in  said  petition,  called  the 
Shore  Line  Railroad  Company ;  that  said  company  owning  said 
railroad  have  not  signed  said  application,  nor  have  the  directors  of 
said  company.  (3)  That  the  said  pretended  application  is  not 
signed  by  the  directors  of  the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  (4)  That  the  pretended  application  was  not 
brought  by  the  directors  of  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  nor  by  any  person  legally  qualified  so  to  do, 
(S)  That  the  object  and  purpose  of  said  proceeding  is  to  charge  the 
town  of  Westbrook  with  the  payment  of  $5,000  and  upwards  by 
virtue  of  certain  pretended  statutes  of  this  State,  which  said  stat- 
utes and  proceedings  are  unconstitutional  and  void,  in  this  :  that 
they  seek  to  charge  said  town,  by  judgment  of  this  court,  with 
the  payment  of  said  sum  of  money  without  due  process  of  law, 
and  that  said  proceeding  is  not  either  a  legal  or  equitable  proceed- 
ing under  the  constitution  of  this  State,  or  the  United  States,  and 
that  it  deprives  the  appellants  of  a  right  to  trial  by  jury  ;  for  all 
of  which  reasons  they  say  said  pretended  application  should  be  dis- 
missed, and  they  be  allowed  the  costs  in  this  matter  unjustly  suf- 
fered." 

The  railroad  company  answered  the  above  as  follows  :    "(i)  As 


DigiLizedbyGoOglc 


ALTERATION  OP  (JBOSSING — PROIIEDITRE,  449 

to  SO  much  of  paragraphs  one  and  two  as  alleges  that  the  grade 
crossing  are  upon  the  railroad  of  the  Shore  Line  Railroad 
Company,  and  that  the  application  is  not  brought  by 
said  last  named  company,  the  appellees  say  that  said 
railroad  is  leased  to  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  perpetually  from  1874, 
and  is  operated  and  controlled  only  by  said  last  named  company 
and  its  directors,  and  is  the  road  of  said  last  named  company,  within 
the  meaning  of  section  3489  of  the  general  statutes.  (2)  Para- 
graphs three  and  four  and  five  arc  denied."  The  appellant,  in  its 
reply,  admits  the  lease,  but  denies  that  it  authorizes  the  lessee 
to  institute  these  proceedings.  . 

Thus  there  are  in  form  two  distinct  sets  of  pleadings  in  one 
cause,  which,  on  its  face,  is  somewhat  singular.  It  is  evident,  how- 
ever, that  counsel  and  the  court  below  treated  the  latter  as  an 
amplification  of  the  former,  and  as  included  therein.  Thus  con- 
sidered, the  pleadings  raise  the  three  questions  presented  by  the 
reasons  of  appeal.  The  first  question,  relating  to  the  authority 
for  and  the  manner  of  bringing  the  suit,  we  have  already  considered 
in  one  aspect  of  it.  We  will  now  notice  it  in  another.  Passing  from 
the  technical  view,  and  considering  the  matter  on  its  merits,  it 
will  be  convenient  to  divide  the  question  thus:  Did  the  directors 
legally  decide  to  bring  these  applications  ?  and  were  they  brought 
in  proper  form. 

In  considering  the  first  question,  let  us  guard  against  any  mis- 
conception as  to  the  capacity  in  which  they  acted.  It  is  earnestly 
contended  that  the  statute  contemplates  their  action 
only  as  a  board,  and  that  they  acted  solely  as  the  agents 
of  the  law  ;  that  they  could  only  act  when  convened  as 
a  board,  upon  due  notice  to  each  member,  specifying 
the  object  of  the  meeting.  This  is  a  mistaken  view,  "at  board 
The  State  discharges  its  governmental  duties  to  the  mMtlng 
travelling  public  in  respect  to  ordinary  highways  by  re-  emiTBMd  on 
quiring  towns  to  make  and  maintain  them  in  good  con-  due  notlee. 
dition,  and  reasonably  safe.  When  steam  came  to  be 
used  for  the  transportation  of  passengers  and  freight  on  land,  a 
different  kind  of  highway  was  required.  There  are  dangers  at- 
tending that  method  of  travelling  which  the  law  guards  against  as 
far  as  possible.  The  crossing  of  these  two  kinds  of  roads  at  the 
same  grade  created  a  new  and  formidable  danger.  At  first  the 
amount  of  business  was  relatively  small,  and  it  was  not  deemed 
advisable  to  incur  the  expense  necessary  to  abolish  grade  crossings. 
But  now  business  and  population  have  increased  to  such  an  extent 
that  it  has  become  the  policy  of  the  law  to  abolish  all  grade  cross- 
ings, and  thereby  abolish  the  danger.  The  State  has  not  yet 
undertaken  to  pay  any  portion  of  the  expense.  As  the  two  roads 
combine  to  cause  the  danger,  the  State  says  that  those  whose  duty 
37  A.  &  E.  R.  R.  Cm.— -19 
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it  is  to  maintain  the  roads  shall  unite  in  removing  it.  It  has  es- 
tablished a  tribunal  to  determine  when  and  in  what  manner  it  shall 
be  done,  and  to  apportion  the  expense.  To  insure  action,  it  has 
provided  that  the  selectmen  of  any  town,  the  mayor  and  common 
■council  of  any  city,  or  the  warden  and  burgesses  of  any  borough 
on  the  one  hand,  and  the  directors  of  any  railroad  on  the  other, 
may  invoke  the  action  of  this  tribunal.  If  neither  party 
moves,  the  commissioners  may  act  to  a  limited  extent  of 
thtir  own  motion.  Obviously,  these  officials  severally  repre- 
sent and  act  for  the  corporation  of  which  they  are  agents. 
There  is  no  reason  for  saying  that  they  represent  the  State 
and  are  agents  of  the  law.  The  corporations,  and  not  the 
agents,  are  the  real  parties,  and  the  expense  is  borne  by  them, 
and  not  by  the  officials.  It  follows  that  any  action  by  the  direct- 
ors which  would  bind  the  company  in  ordinary  matters  will  be 
sufficient  in  this.  Wc  think  it  was  competent  for  the  directors  to 
consider  this  matter  in  the  State  or  out  of  it,  when  convened  for 
any  purpose,  whether  with  or  without  .special  notice.  Indeed,  it 
stands  upon  the  same  footing  with  any  other  suit.  If  instituted 
by  any  executive  officer,  and  the  corporation,  with  knowledge  of  it, 
■  fails  to  object  within  a  reasonable  time,  we  do  not  see  why  it  will 
not  be  bound  by  it.  This  view  of  the  case  sufficiently  answers  the 
objections  to  the  admission  of  evidence.  Any  evidence  was  com- 
petent which  tended  to  prove  that  the  directors  authorized  the 
proceeding,  or,  if  not  previously  authorized,  that  they  subsequently 
ratified  it.  It  is  quite  apparent  that  the  directors  and  the  corpo- 
ration are  concluded  by  the  result.  If  so,  what  reason  for  com- 
plaint has  the  town  ? 

The  other  branch  of  the  enquiry  is  whether  the  applications  are 

.    brought  in  due  form.     Each  one  purports  to  be  "the 

Fom  «f  petition  of  the  directors  of  the  New  York,  New  Haven 

•ppUMtton.     &  Hartford  Railroad  Company."     Each  one  is  signed, 

"The  Directors  of  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
by  LVNDE  Harrison,  their  attorney."  This  seems  to  be  a  literal 
compliance  with  the  statute.  Perhaps  it  would  have  been  more 
lawyer-like  to  have  inserted  the  names  of  the  directors ;  or,  better 
still,  to  have  brought  it  in  the  name  of  the  corporation.  How- 
ever this  may  be,  we  think  at  this  late  stage  of  the  case  the  court 

was  justified  in  finding  that  the  applications  were  duly 
l«MM  brought  by  the  directors,  at  their  request  and   upon 

owvmttt  their  order.  The  substance  of  the  objection  we  have 
roadnndw  considered  is  repeated  in  a  variety  of  forms  in  the  first 
ttatiLta.  eight  reasons  of  appeal.     We  believe,  however,  that 

what  we  have  said  is  a  sufficient  answer  to  them  ail. 
We  do  not  deem  it  necessary  to  consider  each  one  by  itself.  In 
answer  to  the  ninth  reason  of  appeal,  we  have  no  hesitation  in 
saying  that  the  Shore  Line  Railroad,  operated  as  it  is  by  the 
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N^w  York,  New  Haven  &  Hartford  Railroad  Company,  under  a 
perpetual  lease,  is  the  road  of  that  company,  within  the  meaning 
of  the  statute.     Section  3489. 

We  have  not  failed  to  observe  that  the  learned  counsel  for  the 
town  in  their  brief  have  su^ested  and  discussed  several  questions 
which  the  pleadings  do  not  raise,  which  are  not  shown  to  have 
been  made  tn  the  court  below,  and  which  the  reasons  of  appeal  do 
not  specifically  point  out.  Therefore  we  may  properly  pass  them 
without  further  notice.  But,  as  they  are  questions  concerning 
which  we  entertain  no  doubt  we  will  briefly  notice  the  more  im- 
portant ones. 

1.  That  the  town  has  no  power  under  this  statute  to 

take  land  for  highway  purposes.     The  answer  is  that     ttrntr  «f 
section  3490  gives  the  power  expressly,   and  it  has     town  to 
sufficient  power  under  the  general  statute  relating  to    Uk»  Uni- 
hjghways.  atotnt«iiot 

2.  That  there  is  no  precedent  duty,  by  common  law     Inttnded 
or  statute,  which   this  statute  is  designed   to  enforce,     to  anfbrM 
There  need  be  none.     It  is  enough  that   this  statute     praMdnt 
makes  it  the  duty  of  the  town  to  unite  with  the  rail-    duty, 
road  company  in  removing  a  dangerous  nuisance. 

3.  That  the  statute  (section  3489)  does  not  contemplate  the 
town  as  a  party,  makes  no  provision  for  giving  it  notice,  and  that 
it  is  not,  in  fact,  a  party.  It  is  too  late  to  claim  that  the  town  is 
not  a  party  to  this  proceeding.     Section   3483,  which 

relates  to  the  same  subject-matter,  does  require    no-    Hotioe  to 
tice  to  be  given   to  the  selectmen  when  the  commis-    town 
sioners  take  the  initiative.     It   is  true  that  in  section     nwaMwy. 
3489  notice  to  the  selectmen  of  the  town  is  apparently 
omitted;  and  so,  also,  no  notice  is  required  to  be  given  to  cities  or 
boroughs.     The  explanation  is  obvious  enough.     It  seems  to  be 
assumed  that  one  of  these  municipal  corporations  will  be  the  pe- 
titioner, and,  as  such,  no  notice  is   required.     By  inadvertence, 
probably,  when  the  railroad  company  is  the  petitioner,  no  express 
provision  is  made  for  notice  to  the  corporation  having  chaise  of 
the  highways.     Vet  we  cannot  doubt  that  the  legislature  intended 
that  such  corporations  should  have  notice.     Such  is  the  fair  im- 
plication of  this  section  taken  by  itself,  and  that  implication  is 
materially  strengthened  when  we    consider  the  two  sections  to- 
gether.    The  commissioners  did,  in  fact,  give  notice  in  this  case, 
and  it  is  hardly  possible  that  a  case  will  arise  in  which   notice  will 
not  be  given. 

4.  It  is  said  that  the  leg^lature  cannot  adjudge  the  expense  of 
avoiding  or  abating  danger  created  by  one  or  another  who  is 
stronger ;  that  the  increasing  number  and  velocity  of  trains  cause 
the  danger,  and  that  the  railroad  company,  and  not  the  town,  is 
benefited  thereby  ;  that  the  town  did  not  create  the  crossing  or 
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danger,  and  has  no  pecuniary  interest  in  its  continuance;  and 
hence  that  the  statute  must  be  held  to  impose  the  duty  of  paying 
for  these  changes  only  on  the  railroad  company.  We  cannot  ac- 
cept the  conclusion,  because  it  will  be  impossible  to  construe 
the   statute    as    prohibiting     the     assessment    of    any    portion 

of  the  expense  upon  the  town.  Nor  are  we  prepared 
LtgiMjAtan  to  grant  the  premises  to  the  extent  claimed.  Some  of 
may  rwinlre  the  highways  may  have  been  laid  out  after  the  con- 
(otraubMv  struction  of  the  railroad,  and  so,  in  a  sense,  the  town 
azpvBM  of  may  be  said  to  have  created  the  crossing.  The  very 
ehiLDging  existence  of  the  railroad  did  in  fact  benefit  the  town.  It 
oroMiiif.         increased  the  valueof  real  estate  :  increased  population 

and  business ;  and  the  result  was  an  increased  grand  list. 
Then,  again,  the  increase  in  the  number  and  velocity  of  the 
trains  is  because  the  public  required  it.  The  business  inter- 
ests of  the  community,  and  the  comfort  and  convenience  of 
travellers,  are  supposed  to  be  promoted  thereby.  Of  such  bene- 
fits the  inhabitants  of  the  town  get  their  fair  proportion.  Consid- 
erations like  these,  and  many  others  that  might  be  suggested, 
induced  the  legislature  to  require  towns  to  bear  some  portion  of 
the  expense  of  abolishing  grade  crossings.  But  the  statute  re- 
quires no  vindication  at  our  hands.  We  can  only  construe  and 
enforce  it.  If  its  terms  are  plain  and  unambiguous,  we  have  httle 
or  nothing  to  do  with  the  reasons  for  enacting  it. 

The  pleadings  object  to  the  statute  as  unconstitutional.  It  is 
to  be  noticed,  however,  that  counsel  for  the  town  do  not  discuss 
the  power  of  the  legislature  to  pass  such  a  statute,  but  the  whole 

agument  is  directed  to  the  expediency  of  doing  so,  and 
StatnMnot  to  defects  in  the  act  as  passed.  They  contend  that  it 
anoonfUtu-  is  vague  and  uncertain  ;  that  it  gives  no  rule  by  which 
tional.  the  duty  of  the  town  can  be  ascertained,  or  its  liability 

measured ;  that  the  tribunal  is  bound  by  no  rule  of 
evidence  or  law,  but  can  decide  as  caprice  or  their  sense  of  right 
may  dictate,  etc.;  and  from  considerations  like  these  the  conclusion 
is  reached  that  it  is  not  a  constitutional  exercise  of  legislative 
power.  We  will  not  stop  to  consider  the  argument  in  detail,  yet 
it  must  not  be  assumed  that  we  concede  the  justice  of  the  criti- 
cism. All  we  concede  is  that  this  statute,  like  many  others,  may 
be  abused.  If  administered  in  the  spirit  of  fairness  intended  by 
the  legislature,  substantial  justice  will  be  done.  We  see  no  indi- 
cations that  it  was  not  so  administered  in  this  case.  Indeed, 
counsel  disclaim  any  reflection  on  the  triers.  The  superior  court, 
on  appeal,  can  correct  any  abuses,  if  any  such  shall  exist,  and  this 
court  can  correct  any  errors  of  law.  The  reasons  suggested, 
therefore,  falling  short,  as  they  do,  of  snowing  that  the  act  is 
against  natural  justice,  are  not  sufHcient  to  require  of  us  a  judg- 
ment that  the  act  is  void. 
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We  might  stop  here,  but  we  will  add  that  the  act  in  question  is 
an  exercise  of  the  police  power  of  the  State.  Its  object  is  to  change 
or  remove  certain  conditions,  lawful  in  themselves,  but  which  have 
become  a  source  of  danger  to  life  and  property.  The  remedy  con- 
sists in  requiring  those  charged  with  the  duty  of  maintaining  the 
highways  to  change  the  conditions,  and  hereafter  discharge  their 
duties  in  such  manner  as  to  avoid  the  danger.  It  is  doing  no 
more  than  has  been  done  for  a  longtime.  Towns  have  always 
been  required  to  keephighways  and  bridges  safe.  Railroads  have 
ever  been  required  to  use  the  utmost  vigilance  in  adopting  ways 
and  means  to  secure  the  safety  of  tavellers.  It  has  never  been 
considered  that  statutes  for  such  purposes  are  in  conflict  with  the 
constitutional  right  of  trial  by  jury,  or  that  proceedings  to  enforce 
them  were  not  due  process. 

There  is  no  error  in  this  judgment. 

The  other  judges  concurred. 

AlMratton  of  OtouIiik — Appakl. — Under  the  provision  of  4  34S0  of  the  Con- , 
necticut  General  Statutes  of  1888,  that  railroad  companies  must,  at  the  direction 
of  the  railroad  comiAiseioners,  separate  the' grade  from  that  of  a  highway  at  the 
intersection,  by  passing  either  under  or  over  the  latter,  and  must  construct  and 
maintain  bridges  in  obedience  to  the  order  of  the  commissionerB,  no  appeal  lies 
from  the  order  of  the  commissionerB  directing  the  change  to  be  made,  there 
being  no  fitatutorj'  provision  therefor.  City  of  Waterbury's  appeal  (ConnO,  17 
Atl.  Rep.  355. 

Under  the  MasBachusetts  Statute  of  1S78,  p.  176,  {  1,  as  re-enacted  by  Pub.  St.  112, 
^  133,  providing  that  any  party  aggrieved  by  the  award  of  a  special  commis'ilon 
may  apply  to  the  court  for  a  jury  to  revise  and  determine  the  mattere  of  fact 
found  therein,  the  jury  hits  authority  to  revise  and  determine  any  question  arlS' 
ing  out  of  the  apportionment  of  the  cost  of  making  the  alteration  between  Uie 
railroad  corporation,  the  county,  and  the  city.  Boston  &  A.  R.  Co.  v.  City  of 
Newton  (Mass.),  10  N.  E.  Rep.  106. 


Dallas  and  Greenville  R.  Co.  et.  at. 


Able. 

C  TfMS  Supreme  Court,  Novembtr  SO,  18SS.) 

OrOMltis — msliway — Stnorfttlon — Initmatloii. — A  charge  that  it  was  the  duty 
of  a  railroad  company  to  restore  a  road  crossed  br  its  tracks  to  such  a  state  as 
not  to  Hectasarily  impair  its  uaefulneBS  bb  a  public  highway,  is  misleading  and 
erroneous,  if  it  afTects  a  material  issue  in  the  case  when  the  statute  requlree  that 
the  company  shall  restore  the  road  to  such  state  as  not  unnecessarily  to  im- 
pair its  usefulneBS. 

Sunt — ABnmptlon  of  F*«t, — In  an  action  to  recover  damages  for  injuries 
cai^sed  by  the  failure  of  a  railroad  company  to  restore  a  public  road  within  a 
reasonable  time  after  it  had  constructed  its  track  across  it,  an  InEtmction  that  "if 
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the  railroad  wa^  so  constructed  that  an  ordinarily  careliil  and  prudent  drji-pr 
could  ncit  safely  drive  an  ordinarilj  careful  and  safe  team"  across  the  railroad, 
the  defendsnt  was  liable,  is  not  open  to  the  objection  that  it  assume*  that  the 
plaintiff  was  a  careful  and  prudent  driver,  and  drove  an  ordinarily  safe  team- 
Bus* — Bonoleiujy  of  STtdouce — ContTlIiiitOT7  Msfllceiies. — In  an  action  to  re- 
cover damages  for  personal  injuries  sustained  at  a  crossing,  it  appeared  that 
plaintiff  drove  along  the  road  In  the  morningand  noticed  dejenc*--''    '  -   '   '- 


n  the  end  of  the  cross  ties.  On  each  side  of  the 
roadbed  tiiere  was  an  uncovered  water-wny  or  drain  about  a  foot  deep.  The 
plaintiff  teslified  that  the  crossing  could  have  been  put  in  proper  shape  in  i?  or 
to  minutes.  Held,  that  the  evidence  was  sufficient  to  justify  the  jury  in  iinding 
that  a  reasonable  time  for  restoring  the  croBsing  had  elapsed  when  the  injury 
occurred;  and  that,  under  the  circumstances,  plamtifT exercised  due  care  in  going 
upon  the  track  without  stopping  to  inspect  it. 

Penowa  lalnrlea— BxoeaslTa  Damftfaa.— At  the  time  of  the  accident  plainliEf 
was  a  tiealthy,  vigorous  man,  44  years  of  age  and  accustomed  to  hard  labor.  He 
was  stunned  by  the  fall  and  his  eye  was  injured.  Although  eighteen  months 
had  elapsed  at  the  time  of  the  trial,  he  had  not  recovered,  and  there  was  evidence 
to  the  effect  that  his  eye  was  permanentlv  injured,  that  he  would  ultimately  ]af» 
it,  and  that  this  might  affect  the  sight  of  liis  other  eye;  that  3  of  his  vertebra 
were  out  of  line,  and  that  this  injury  was  not  curable,  but  was  likely  to  result  ii 
his  becoming  a  hunchback,  and  in  paralysis.  There  was  also  testimony  to  the 
effect  that  plaintiff  was  sufferingfrom  a  slight  paralysis  of  the  lower  limbs.  Held, 
that  a  verdict  for  (6,^00  was  not  excessive. 

OonttncUon  oT  Boad — Oontneton — implied  Indamalty. — Where  it  Is  the  duty 
of  contractors  for  the  construction  of  a  railroad  to  keep  the  crossings  in  safe 
condition  for  public  use.  and  a  verdict  against  both  the  company  and  the  con- 
tractor is  returned  for  failure  to  do  so,  a  verdict  over  against  the  contractors  for 
the  amount  for  which  the  railroad  company  is  primarily  liable,  is  properly  ren- 
dered at  the  request  of  the  railroad  company. 

Appeal  from  District  Court,  Hunt  County. 

Action  by  William  Able  against  the  Dallas  &  Greenville  R.  Co., 
and  J.  F,  O'Connor  &  Co.,  to  recover  damages  for  personal  in- 
juries  sustained  by  the  plaintiff  through  the  negligence  of  the 
defendants.  The  defendants  appeal  from  a  verdict  and  judgment 
for  the  plaintiff. 

Bryant  &  Dillardioz  appellant  Dallas  &  Greenville  R.  Co. 

R.  E.  Cowart  and  W.  C.  Jones  for  appellants  J.  F.  O'Conner 
&Co. 

Perkins,  Gilbert  &  Perkins  for  appellee. 

Gaines,  J. — The  facts  which  gave  rise  to  this  suit  may  be 
briefly  stated  as  follows:  On  the  13th  day  of  May,  1886,  the  Dal- 
las &  Greenville  Railway  Company  entered  into  a  contract  with 
J.  F.  O'Conner  &  Co.,  its  co-appellants,  for  the  construction  of  its 
line  of  railway  between  the  two  cities  designated  by  its  corporate 
name.  The  contract  bound  O'Conner  &  Co.  to  com- 
HMti.  plete  the  road,  under  the  supervision  of  the  chief  engi- 

neer of  the  railway  company  for  certain  considerations 
therein  expressed.    O'Conner  St  Co.  entered  upon  the  work  under 
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their  ^reement,  and  on  the  25th  day  of  August,  18S6,  they  laid 
the  track  across  a  public  road  known  as  the  "Dallas  &  Greenville 
Road,"  at  a  point  of  intersection  about  one-quarter  of  a  mile  from 
the  residence  of  appellee.  At  about  8  o'clock  of  the  morning  of 
that  day,  appellee  with  an  empty  wagon  crossed  the  railroad  at 
the  point  of  intersection,  going  to  a  hay  press  in  the  neighbor- 
hood. At  this  time  the  track  had  not  reached  the  crossing,  but 
the  track  laying  machine  was  being  operated  in  laying  the  track  a 
very  short  distance  east  of  the  point  of  intersection,  and  was  seen  by 
appellee.  It  was  at  from  twenty  to  sixty  yards  east  of  the  cross- 
ing, according  to  appellee's  testimony.  At  the  intersection  there 
was  a  cut  about  seven  feet  deep  for  the  roadbed,  which  was  ap- 
proached by  steep  inclines  upon  either  side,  in  order  to  facilitate 
the  passage  of  persons  and  vehicles  along  the  dirt  road.  Having 
gone  to  his  point  of  destination  and  loaded  his  wagon,  appellee 
started  home  and  reached  the  crossing  between  1 1  and  120  clock 
in  the  day.  He  saw  the  track  laying  machine  as  he  ap- 
proached, in  operation,  about  300  yards  southwest  of  the  place  of 
intersection.  Presuming,  as  he  testified,  that  the  track  had  been 
laid  and  the  crossing  put  in  order,  after  having  caused  his  son, 
who  accompanied  him,  to  lock  his  wagon,  he  started  down  the  in- 
cline without  having  first  stopped  to  inspect  the  condition  of  the 
track.  The  ties  and  rails  had  been  laid,  but  nothing  had  been 
done  to  restore  the  crossing,  except  some  planks  laid  between  the 
rails,  and,  perhaps,  a  plank  outside  the  rails  upon  the  end  of  the 
cross  ties.  There  was  a  ditch  on  each  side  of  the  roadbed,  in- 
tended as  a  water  way,  or  drain  for  the  brook,  about  a  foot  deep. 
This  condition  of  affairs,  appellee  testified,  he  did  not  discover 
until  it  was  impossible  to  stop  his  wagon.  It  was  accord- 
ingly precipitated,  one  wheel  upon  the  end  of  a  cross  tie  and  the 
other  upon  the  rail,  resulting  in  a  jolt  which  threw  him  head 
foremost  from  his  seat  to  the  ground.  His  head  struck  upon  a 
cross  tie  and  he  received  serious  injuries.  He  brought  this  suit 
to  recover  damages  against  both  the  railroad  company  and  the 
contractors,  and  obtained  a  verdict  and  judgment  against  both. 
The  railroad  company,  in  its  pleadings,  asked  that  in  the  event  a 
judgment  was  obtained  against  it,  it  have  a  judgment  over  against 
the  contractors  for  the  amount,  and  recovered  a  judgment  as 
prayed  for. 

The  appellant  company  and  J.  F.  O'Conner  &  Co.  file  separate 
assignments  of  errors.     The  first  assignment  by  O'Conner  &  Co., 
that  "the  court  erred  in  refusing  the  special  charge  asked  by  ap- 
pellants jointly,"  would  be  sufficiently  specific,  if,  as 
the  assignment  indicates,  the  appellants   jointly  asked 
but  one  charge.     But  the  record  shows  that  the   in- 
structions referred  to  contain   four  paragraphs,  each 
presenting  a  distinct  proposition,  and,  therefore,  the  assignment 
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is  not  in  conformity  to  the  rules,  and  does  not  require  considera- 
tion. For  the  same  reason  the  second  assignment  by  O'Conner 
&  Co.  is  insufficient.  The  instructions  asked  by  O'Conner  & 
Co,  separately  embraced  two  distinct  charges,  and  the  assignments 
should  have  specified  particularly  which  was  complained  of.  The 
rule  which  prohibits  the  practice  is  uniformly  upheld  by  this 
court,  and  has  been  too  frequently  decided  to  require  the  citation 
of  authority  to  support  the  ruling.  Before  proceeding  to  the  con- 
sideration of  the  next  assignments,  which  are  predicated  upon 
supposed  errors  in  the  charge  of  the  court,  we  will  say  that  in  our 
opinion  that  charge,  taken  as  a  whole,  presented  very  fully  the 
issues  made  by  the  pleadings  and  evidence,  and  was  in  the  main  a 
very  clear  and  accurate  exposition  of  the  law  of  the  case  as  appli- 
cable to  every  phase  of  the  testimony,  and  omitted  nothing  which 
made  a  special  instruction  either  necessary  or  proper.  The  assign- 
ments upon  it,  however,  present  some  questions  which  are  worthy 
of  consideration.  The  first  and  most  serious  question  is  presented 
by  the  second  and  third  assignments  of  the  appellant  corporation, 
and  the  third  and  fourth  of  O'Conner  &  Co.  They  are  in  the 
same  language  and  complain  that  the  court  erred  in  using  the 
word  "necessarily"  in  the  following  paragraphs  of  the  chaise: 
"(2)  The  Dallas  &  Greenville  Railway  Company  had  the  right  to 
construct  its  road  and  lay  its  track  across  the  Greenville  and  Dal- 
las dirt  road :  but  if  said  dirt  road  was  a  public  road  or  highway, 
it  was  the  duty  of  the  railway  company,  after  its  road  was  con- 
structed, and  the  track  laid  across  the  dirt  road,  if  the  construc- 
tion of  such  railway  and  laying  the  track  injured  the  road  or  ren- 
dered travel  over  it  more  difficult,  to  restore  the  dirt  road  to  its 
former  state,  or  to  such  a  state  as  not  to  necessarily  impair  its 
usefulness  as  a  public  highway.  (3)  If  the  Dallas  &  Greenville 
Railway  Company  did  construct  its  road  and  lay  its  track  across 
the  Greenville  &  Dallas  dirt  road,  and  if  said  road  was  a  public 
road,  and  the  construction  of  the  road  and  laying  the  track 
injured  the  usefulness  of  the  dirt  road,  then  the  railway  company 
was  entitled  to  a  reasonable  time  in  which  to  restore  the  road  to 
its  former  state,  or  to  such  as  would  not  necessarily  impair  the 
usefulness  of  the  highway;  and  if  plaintiff  was  hurt  in  attempting 
to  cross  the  railroad  before  a  reasonable  time  had  elapsed  for  such 
restoration,  he  would  not  be  entitled  to  recover." 

The  language  or  the  statute  which  prescribes  the  law  upon  this 
subject,  so  far  as  it  relates  to  public  roads,  is  as  follows:  "Such 
corporation  shall  have  the  right  to  construct  across     .     .     .     any 

.  .  .  highway,  which  the  route  of  said  railway  shall  intersect ; 
but  such  corporation  shall  restore  the  .  .  .  highway  .  .  . 
thus  intersected  ...  to  its  former  state,  or  to  such  state  as 
not  unnecessarily  to  impair  its  usefulness,"  etc.  Rev.  St.  art. 
4170,     The  meaning  of  this  is  obvious.     The  legislature  evident- 
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\y  considered  that  the  construction  of  a  railroad  across  a  public 
road,  would  of  necessity  detract  from  its  utility  to  some  extent, 
and  clearly  meant  to  prevent   an  impairment   of  the 
crossing  to  that   extent  only.     So  far  as  the  impair-    BkUwaj 
ment  of  the  usefulness  of  the  highway  by  the  construe-    eompur 
tion  of  the   railway  could  be    reasonably  avoided,  it     mnnnrton 
was  not  allowed.   It  isarguedon  behalf  of  appellee,  that     Ughmr. 
the  word  "necessarily,"  used  in  the  charge,  means  sub- 
stantially the  same  as  "unnecessarily."     But  we  cannot  assent  to  this 
proposition.     A  positive  and  negative  of  the  same  term  cannot  be 
synonymous.      In  support  of  the  proposition  that  the 
two  words  are  used  interchangeably  for  the  purpose  of    Vot  "bmw- 
conveying  the  same  idea,  we  are  cited  to  the  case  of    »riiy"  ud 
Missouri,  K,  &  T,  R.  Co.  v.  Long,  27  Kan.  684;  6  Am.     not  "buiw- 
&  Eng.  R.  R.  Cas.  254,  which  quotes  a  statute  of  the     Mnrlly" 
State  of   Kansas,  couched  in  substantially  the  same    obrtnuttng 
language  as  ours,  except  that  the  word  "necessarily"     Ughmy. 
instead  of  "unnecessarily"  is  employed.     The  case  cited 
does  not  construe  this  term;  and  we  do  not  undertake  to  say  in 
what  sense  it  was  employed  in  the  Kansas  law;  but  our  statute 
permits  an  impairment  of  the  public  road,  so  far  as  such  impair- 
ment could  not  be  reasonably  avoided.     Therefore  acharge  which 
instructs  the  jury  that  it  is  the  duty  of  a  railroad  company  to  re- 
store a  highway  at  a  crossing  to  such  a  condition  as  not  necessari- 
ly to  impair  its  usefulness,  admits  of  the  construction  that,  if  the 
utility  of  the  highway  be  to  any  extent  diminished,  although  a 
necessary  result  from  the  construction  of  the  railway,  the  company 
has  failed  of  its  duty.     The  charge,  if  it  affected  a  material  issue 
in  the  cas^,  would  have  been  misleading,  and  a  ground  for  a  re- 
versal of  the  judgment. 

But  the  question  whether  the  state  of  the  crossing  at  the  time 
of  the  injury  was  such  as  unnecessarily  to  impair  the  use  of  the 
public  road  is  not  presented  by  the  facts  of  this  case.     The  evi- 
dence shows  that  at  that  time  no  steps  had  been  taken  to  restore 
the  crossing.     The  ditches  were  uncovered,  the  ends  of 
the  ties  were  protruding,  and  nothing  had  been  done     QoMtlim 
to  relieve  the  jolt  in  crossing  the  rails,  except  the  lay-     whether 
ing  down  of  a  few  loose  planks.     The  crossing  was  re-     Ugliwaj 
stored  at  a  later  hour  in  the  evening  of  the  same  day,     tmnwatiui- 
but  as  it  stood  at  the  time  the  accident  occurred,  the     ijofartniotBd 
jury  could  have  come  to  but  one  conclusion,  and  that:     uotlnoMe. 
that  the  railroad,  in  its  condition  at  that  time,  did  un- 
necessarily impair  the  use  of  the  dirt  road.     Whether  the  impair- 
ment of  the  usefulness  of  the  public  road  was  necessary  or  not 
was  not  a  controverted  question. 

The  substantial  issues  of  fact  presented  by  the  evidence  were 
(0  had  a  reasonable  time  for  the  construction  of  the  crossing 
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elapsed  when  the  injury  occurred  P  and  (2)  was  the  appellant  guilty 

of  contributory  negligence  ?  We  conclude,  there- 
iMBMCf  fore,  that  the  charge,  though  erroneous  as  an  abstract 
bat  pc*-  proposition,  did  not  mislead  the  jury,  and  is  therefore 
wnMilj  no  ground  for  reversing  the  judgment.  In  order  to 
•rUaBM.         show  the  little  importance  that  was  attached  at  the 

time  of  the  trial  to  the  use  of  the  word  complained  of 
in  these  charges,  it  is  to  be  noted  that  in  the  first  instruction 
askbd  jointly  by  defendants,  and  refused  by  the  court,  the  same 
word  is  used  in  substantially  the  same  connection. 

It  is  also  assigned  by  both  appellants  that  "the  court  erred  in 
the  fourth  paragraph  of  the  charge,  in  its  instructions  to  the  jury 
as  to  the  degree  of  care  required  of  appellee  in  crossing  the  track 

of  said  railway,  under  the  circumstances  and  at  the 
DtgrMof  time  he  did  so,  as  shown  by  the  evidence  of  appellee, 
ewenqnlnd    and  he  should  have  exercised  a  higher  degree  of  care 

than  ordinary  care,  and  the  court  erred  in  not  charg- 
if.  ing  to  that  effect."     The  assignment  is  not  well  taken. 

The  degree  of  prudence  required  of  the  defendant  in 
approaching  the  crossing  was  ordinary  care.  Ordinary  care  must 
always  be  proportionate  to  the  dangers  that  are  to  be  encountered. 
The  test  is,  what  would  a  man  of  ordinary  prudence  do  under  the 
same  circumstances  ?  The  paragraph  of  the  charge  complained  of  in 
this  assignment  was  in  accordance  with  this  view  of  the  law,  and 
very  clearly  presented  the  issue  of  contributory  n^ligence.  The 
fifth  paragraph  is  complained  of  upon  the  grounds  that  it  uses  the 
word  "necessarily"  in  place  of  "unnecessarily,"  as  in  the  charge 
previously  considered,  and  that  it  is  upon  the  weight  of  the  evi- 
dence. The  first  ground  requires  no  further  discussion.  The  in- 
struction is  as  follows :  "Or  if  the  road  was  so  constructed  at  the 
crossing  that  an  ordinary  careful  and  prudent  driver  could  not  safely 
drive  an  ordinarily  safe  team  across  the  railroad  without  risk  or 
danger,  then,  if  the  contractors  did  not  within  a  reasonable  time 
restore  the  road  to  its  former  state,  or  fix  the  crossing  so  as  not 
to  necessarily  impair  its  usefulness,  then  both  the  railway  com- 
pany and  the  contractors  would  be  responsible  for  injuries  indicted 
to  a  person  hurt  in  attempting  to  cross  such  crossing,  if  the  hurt 
was  occasioned  by  the  defective  construction  thereof,  unless  such 
person  should  be  deprived  of  his  right  to  recover  on  account  of 
his  own  contributory  negligence."  It  is  insisted  that  this  charge 
assumes  "that  the  plaintiff  was  a  careful  and  prudent  driver,  and 
drove  an  ordinarily  safe  team,"  We  do  not  so  construe  it.  We 
understand  it  to  instruct  the  jury,  in  effect  that  if  a  careful  driver 
with  a  safe  team  could  not  drive  over  the  crossing  in  safety,  it 
was  not  such  as  the  law  requires.  The  charge  correctly  states  the 
law,  and  is  not  obnoxious  to  the  objections  made  to  it. 

It  is- further  complained  that  "the  court  erred  in  the  sixth  para- 
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graph  of  its  chaise  in  charing  the  jury  that  a  person  travelling 
upon  the  public  highway  and  approaching  a  crossing  of  such  high- 
way, who  is  ignorant  of  the  defective  condition  of  such 
crossing,  and  who  does  not  know  of  such  facts  regard-    Sntyte 
ing  the  crossing  as  would  put  a  prudent  man  on  en-    «MwtaU 
quity  as  to  its  condition,  can  legally  presume  that  it  is    wndltloiitf 
in  safe  condition."     This  part  of  the  charge,  though    Uckmy. 
abstractly  correct,  might  be  misleading,  as  applied  to 
the  facts  of  this  place,  if  it  stood  alone ;  but  it  is  immediately 
qualified  by  this  language  :  "But  if  he  knows  the  condition  of  the 
crossing,  or  is  in  possession  of  facts  that  would, require  an  ordi- 
narily prudent  man  to  enquire  into  its  condition   before   going 
upon    it,   then     it    would    be    his   duty    to    make    enquiry  as 
to     the   condition     of     the    crossing     before    going    upon   it." 
Taken   together,   the    instruction  is   not    subject    to    objection. 
It  is  also  urged  that  the  eighth  paragraph  of  the  charge  was  erro- 
neous, because  it  did  not  define  contributory  negligence.     The 
charge  had  already  defined  contributory  negligence   abstractly, 
and  the  jury  had  been  told  under  what  circumstances  the  plain- 
tiff should  be  deemed  negligent  in  going  upon  the  crossing,  and 
it  was  not  necessary  to  repeat  the  definition. 

The  tenth  assignment  of  error  of  O'Conner  &  Co.,  that  "the 
court  erred  in  overrulingthese  defendants'  motion  for  anew  trial," 
is  too  general  to  be  considered.  That,  however,  of  the  appellant 
company  is  specific,  and  raises  the  question  of  the 
sufficiency  of  the  evidence -to  support  the  verdict  in  Baffidme; 
two  particulars.  It  is  claimed  first,  that  the  evidence  at»Yianm 
showed  that  a  reasonable  time  had  not  elapsed  when  t«  npport 
the  accident  occurred  for  restoring  the  crossing.  The  vtrdlat. 
testimony  showed  that  the  track  had  been  laid  some 
300  yards  beyond  the  crossing  when  appellee  attempted  to  pass. 
He  testified  that  it  could  have  been  made  in  fifteen  or  twenty 
minutes.  This  is  not  controverted  by  any  witness,  though  one  of 
the  contractors  subsequently  testified  on  the  trial.  The  statute 
requires  that  the  crossing  shall  be  restored,  but  of  course  the  com- 
pany was  entitled  to  a  reasonably  sufficient  time  in  order  to  do 
this.  By  this  is  meant  such  time  as  was  necessary  to  accomplish 
the  object  without  unreasonable  expense.  The  public  were  enti- 
tled to  the  use  of  the  highway,  and  the  company  had  the  right  to 
disturb  its  enjoyment  only  so  long  as  the  construction  of  the  road 
rendered  such  disturbance  necessary.  If  any  reason  existed  why 
this  could  not  be  done  immediately  after  the  track  was  laid,  it 
could  and  should  have  been  shown.  The  work  was  done  within 
a  few  hours  after  the  accident,  and  no  fact  is  shown  or  reason  as- 
signed why  it  was  not  done  immediately.  We  think  the  verdict 
of  the  jury  supported  by  the  evidence  in  this  particular.  But  it 
is  also  claimed  that  the  evidence  showed  that  appellee  was  guilty 
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of  contributory  negligence.  He  passed  the  railroad  at  8  o'clock 
in  the  morning  and  saw  its  condition.  The  track  laying  machine 
was  very  near  it.  When  he  returned,  between  three  and  four 
hours,  he  observed  that  the  machine  was  laying  the  track  some 
three  hundred  yards  beyond  it,  and  he  believed,  as  he  testified,  that 
the  crossing  could  be  restored  in  a  few  minutes.  When  he  re- 
turned he  might  reasonably  have  inferred  that  the  track  had  been 
laid  for  a  time  morelhan  sufficient  to  permit  the  highway  to  be  put 
in  order.  If  it  was  his  duty  to  presume  that  the  parties  who  were 
constructing  the  road  had  failed  in  their  duty,  then  he  was  negli- 
gent.  On  the  other  hand,  in  the  absence  of  a  knowledge  of  some 
fact  indicating  that  there  would  be  a  failure  in  this  respect,  it 
would  seem  thai  he  might  properly  have  presumed  the  legal  duty 
of  the  company  had  been  performed.  It  was  for  the  jury  to  de- 
termine,  under  all  the  circumstances  disclosed  by  the  evidence, 
whether  or  not  he  exercised  due  care  in  going  upon  the  track 
without  stopping  to  inspect  it.  Having  found  that  issue  in  favor 
of  the  plaintiff,  under  the  facts  in  evidence  as  above  detailed,  we 
do  not  feel  warranted  in  disturbing  the  verdict. 

It  is  complained  also  that  the  verdict  is  excessive.  The  ap- 
pellee was  a  healthy  vigorous  man,  about  44  years  old  at  the  time 
of  the  accident,  and  accustomed  to  hard  labor.  By  his  fall  he  was 
stunned,  and  his  eye  was  injured.  Some  eighteen  months  had 
elapsed  at  the  time  of  the  trial,  and  he  had  not  recovered.  His 
sufferings  had  been  great,  his  spine  affected,  and  he  had  been  un- 
able to  do  any  considerable  amount  of  work.  The  physician  who 
was  examined  on  the  trial  testified  that  his  eye  was 
Tardletnot  permanently  injured,  and  that  he  would  ultimately 
excMilT«.  lose  it;  that  this  might  affect  the  sight  of  his  other 
eye,  but  not  necessarily ;  that  he  was  also  suffering 
from  an  injury  in  his  back,  which  was  likely  to  have  resulted  from 
his  fall ;  that  three  of  his  vertebra  were  out  of  line,  protruding 
as  much  as  one-fourth  of  an  inch  too  far,  and  that  this  injury  was 
not  curable,  but  was  likely  to  result  in  his  becoming  a  hunch- 
back, and  in  paralysis.  Witnesses  also  swore  that  the  symptoms 
testified  to  by  him  indicated  slight  paralysis  of  his  lower  limbs, 
and  that,  in  their  opinion,  he  would  never  be  able  to  labor,  and 
that  hard  work  would  be  injurious,  and  would  likely  prove  fatal. 
A  verdict  for  $6,500  predicated  upon  uncontroverted  evidence  of 
this  character,  does  not  evince  that  it  was  the  result  of  passion  or 
prejudice,  and  it  cannot  be  set  aside  upon  appeal. 

The  court  charged  the  jury  that  if  they  found  a  verdict  for 
plaintiff,  against  the  railroad  company,  and  found  also  that  the  in- 
jury resulted  from  the  negligence  of  the  contractors  in  failing  to 
restore  the  crossing,  then  to  find  a  verdict  in  favor  of  the  rail- 
road company  against  O'Conner  &  Co.  O'Conner  &  Co.  assign 
this   chaise  as  error.     The  written  contract  between  the  railroad 
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company  and  the  contractors  was  introduced  in  evidence.  It 
contains  this  provision :  "  Public  and  private  roads  recognized  as 
such  by  the  engineer,  when  crossed  by  the  line  of  the 
road,  must  tie  kept  open  in  condition  (or  use  until  tUbUitrot 
such  permanent  roads  as  may  be  directed  by  the  en-  Mntneteis 
gineer  are  formed  and  ready  to  receive  the  regular  trav-  u  nllnwt 
el."  It  is  submitted  that  there  was  not  sufficient  evi-  oompui;. 
dencethat  the  road  was  public,  or  that  the  railroad  com- 
pany's engineer  recognized  it  as  such,  A  number  of  witnesses 
testified  that  it  was  a  public  road,  among  them  a  county  comniis- 
sioner,  who  said  that  the  commissioners'  court  were  accustomed 
to  apportion  hands  to  work  it.  There  was  no  evidence  which 
throws  the  shadow  of  a  doubt  upon  this  question.  Whether  the 
engineer  formally  recognized  it  or  not  is  immaterial.  The  object 
of  putting  in  the  qualifying  clause,  "recognized  by  the  engineer 
as  such,"  would  seem  to  have  been  to  enable  the  company,  by  the 
act  of  its  engineer,  to  remove  all  doubt  as  to  the  duty  of  the  con- 
tractors, where  a  question  of  keeping  open  a  road  should  arise 
between  themselves.  That  the  parties  who  constructed  the  rail- 
road  recognized  the  dirt  road  as  public  is  shown  by  the  fact  of 
their  cutting  down  the  banks  as  approaches  to  the  crossing;  by 
their  opening  the  construction  to  let  wagons  pass  on  the  day  of 
the  accident ;  and  by  the  further  fact  that  they  made  a  good  cross- 
ing after  the  accident,  on  the  same  day  it  occurred.  It  was  the 
duty  of  the  contractors,  under  their  contract,  to  keep  this  cross- 
ing in  safe  condition  for  public  use;  and  if  any  injury  resulted 
from  their  failure  to  do  this,  for  which  the  railroad  company  w  as 
held  responsible,  they  were  liable  to  the  company  to  make  good 
the  loss.  The  court  did  not  err  in  so  charging.  It  was  immaterial 
whether,  under  the  contract,  O'Conner  &  Co.  were  independent 
contractors  or  not.  If  not,  they  were  liable  to  the  company  for 
damages  recovered  of  it  by  reason  of  their  own  negligence. 
Water  Co.v.  Ware,  i6  Wall,  566,  The  injury  having  been  caused 
by  the  negligence  of  the  contractors,  they  are  primarily  liable ,in 
any  event;  and  the  company  employing  them,  being  compelled 
to  pay  the  damages,  they  become  responsible  to  it  for  the  amount. 
Wood,  Mast.  &  Serv.  §  325,  and  cases  cited. 

We  find  no  error  in  the  proceedings  of  the  court  below  which 
requires  a  reversal  of  the  judgment,  and  it  is  therefore   affirmed. 

PweoiwI  Injmlei — IMMUti  OtouIiik — BniBoleiicr  of  BTldeno*, — In  an  action  to 
recover  damages  for  personal  injuries,  there  was  evidence  tending  to  show  that  de- 
fendant had  three  tracks  croBsing  a  street  at  right  angles  to  it ;  that  deceased  ap- 
proached the  tracks  driving  a  pairof  mules  and  seated  on  the  top  of  a  load  of  wood; 
the  wood  having  been  piled  lengthwise  in  an  ordinary  road  or  box  wagon  until  the 
latter  was  full,  then  other  pieces  were  placed  crosswise  upon  the  top.  The  wood 
wa»  thus  raised  some  two  or  three  feet  above  the  top  of  the  wagon  box  The 
defect  alleged  and  Che  place  of  injury  were  at  the  third  track,  the  last  one  reached 
by  the  deceased   In  the  direction  he  was  going.    This  third  track  waa  neither 
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planked  nor  level  with  the  roadway  over  a  portion  or  all  the  vridth  of  the  street- 
According  to  plaintiff's  evidence  a  plank  crossing,  which  began  at  an  adjoining 
depot,  extended  to  a  point  near  the  beginning!  of  the  street,  leaving  the  track 
across  the  whole  width  of  the  street  in  the  negligent  condition  described.  Ac- 
cording to  the  defendant  s  evidence,  the  plank  crossing  reached  a  point  about  the 
centre  of  the  litreet.  There  was  evidence  tending  to  show  that  the  load  of  wood 
In  decea^d's  wagon  was  jostled  out  of  place.  In  passing  the  third  track  the 
wood  rolled  down  and  hit  the  mulet,  and  the  deceased  was  thrown  off,  run  over 
and  killed.  On  defendant's  part  there  was  evidence  lending  to  show  that  before 
the  deceased  reairhed  the  tracks  the  wood  had  shil'Icd  and  begun  to  fall,  and  con- 
siderable evidence  tended  to  show  that  the  injury  arose  from  other' causes  other 
than  the  track.  Ue/d,  that  notwithstanding  the  conflicting!  evidence,  't  was  suffi- 
cient to  sustain  a  verdict  for  the  plaintitT.  Tethcrow  v.  'St.  Joseph  &  T.  M.  R. 
Co.  {Mo.).  II  S.  W.  Rep.  310. 

Smub — Oompatancy  of  Srldanoe. — In  such  action  the  defendant  offered  evidence 
to  the  effect  that  noother  accident  had  ever  happened  at  the  crossing,  either  before 
or  since  the  accident  to  the  deceased,  field,  that  the  plaintiff  might  thereafter 
show  that  no  injury  had  since  Occurred  at  tliat  point  because  the  crossing  had 
since  been  repaired.     Tetherow  v.  St  Joseph  k  T.  M.  R.  Co.  (Mo.),  it  S.  W. 

Onuainci — OanatmeUoii  And  Kalntuuuiea. — As  to  duty  of  company  toconstnict 
and  maintain  crossings,  see  4  Am.  &  Eng.  Encyc.  of  L.  907. 


Canada  Atlantic  Railway  Company. 

(W  Ont.  Ref.  SIS.) 

Pariknul  tnlnilei — tlvfiigvaat  -  Slgutla—'Bighwwy. — In  1871  the  owner  of  t 
block  of  land  had  a  plan  made  and  registered  laying  out  t^e  land  into  lots  with 
streets,  etc.  Most  of  the  land,  including  that  part  marked  on  Iheplan  as  O  street, 
was  fenced  in  and  used  for  pasturage,  and  so  continued  until  iSoi,  when  a  por- 
tion thereof,  including  O  street,  no  lots  fronting  thereon  having  been  disposed  of, 
was  sold  by  the  owner  to  the  defendants,  who  treated  the  land  as  their  private 
property,  using  it  as  a  shunting  yard.  The  plaintiff,  a  little  boy,  who  lived  with 
his  father  near  by,  was  standing' on  a  snow  bank  on  the  side  of  the  track  where 
it  crossed  O  street.  He  saw  a  train  approaching  and  when  it  came  opposite  where 
he  was.  It  gave  a  jerk,  which  frightened  him,  and  he  slipped  down  on  to  the  track 
and  was  nm  over  by  the  train  and  injured.  No  whistle  was  sounded  or  bell 
rung.  I/e/d,  that  the  omission  to  sound  the  whistle  or  ring  the  bell  did  not  im- 
pose any  liability  on  the  defendants,  as  it  in  no  way  contributed  to  the  accident. 
Held,  also,  that  O  street,  as  marked  on  the  plan,  was  not  a  highway  within  the 
meaning  of  the  Railway  Act. 

Action  to  recover  damages  for  an  accident  received  by  the  plain- 
tiff, a  young  boy,  by  being  run  over  by  a  train  of  the  defendants. 
The  plaintiff,  in  his  evidence,  stated  that  during  the 
Tmm.  year  1887  he  lived  with  his  father  on  Ann  street,  in  the 

village  of  Stewarton.     In  the  month  of  April  he  went 
to  look  for  his  little  brother,  and  was  standing  on  a  snow  bank  close 
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to  the  the  railway  track.  He  was  looking  in  the  direction  in  which 
a  train  was  coming,  and  saw  it  approaching.  .  As  the  train  got 
opposite  where  he  was  it  stopped,  and  the  cars  gave  a  jerk,  which 
frightened  him,  and  he  slipped  down  the  snow  bank  under  the  cars, 
and  the  wheels  went  over  his  hands,  cutting  off  his  left  hand  and 
two  fingers  of  his  right  hand.  No  bell  was  rung  or  whistle  sounded 
as  the  train  approached.  It  was  urged  that  the  place  where  the 
accident  happened  was  a  street,  and  that  the  whistle  should  have 
been  sounded,  or  bell  rung,  as  the  train  approached,  and  that  the 
omission  to  do  so  was  evidence  of  negligence  on  the  part  of  the  de- 
fendants. The  additional  evidence,  so  far  as  material,  is  set  out  in 
the  judgment  of  MacMahon,  J. 

The  action  was  dismissed  by  the  trial  judge  on  the  ground  there 
was  no  evidence  to  submit  to  the  jury.  Plaintiff  thereupon  moved 
to  set  aside  this  judgment,  and  to  enter  judgment  for  the  plain- 
tiff, on  the  ground  that  there  was  evidence  of  negligence,  which 
should  have  been  submitted  to  the  jury,  because  the  place  where 
the  accident  happened  was  a  street,  and  that  no  bell  was  rung  or 
whistle  sounded  when  the  train  was  passing. 

Robinson,  Q.  C,  for  plaintiff. 

McCarthy,  Q.  C.,  contra. 

Galt,  C.  J. — The  subject  of  this  painful  accident  is  a  little  boy. 

[The  chief  justice,  after  setting  out   the  evidence,  proceeded.] 

It  is  manifest  from  the  foregoing  evidence  that  at  the  time  when 
the  unfortunate  accident  happened  the  plaintiff  was  not  intending 
to  cross  the  railway  track.     He  had  placed  himself  on 
a  snow  bank  very  close  to  the  track,  and  as  the  cars     AMldantnot 
were  passing  he  became  frightened  and  slipped  off  the     «MiMd  by 
bank,  and  was  run  over,     it  is,  therefore,  evident  that     cnalMliniM 
the  omission  to  sound  a  whistle  or  to  ring  a  bell  had     jiw  ilgul. 
nothingtodo  with  the  accident.     I  therefore  agreewith 
the  learned  judge  that  there  was  no  evidence  to  go  to  the  jury  of 
any  negligence  on  the  part  of  the  defendants.     It  was  simply  an 
accident  caused  by  the  youth  of  the  plaintiff. 

The  case  of  Williams  v.  Great  Western  R.  W.  Co.,  L.  R.,  9  Ex. 
157,  is  in  many  respects  similar  to  the  present;  but  theground  on 
which  the  learned  judges  set  aside  the  judgment  of  the  learned 
judge  at  the  trial,  dismissing  the  action,  is  not  applicable  to  the 
present.  In  that  case  there  was  no  evidence  as  to  the  cause  of 
the  accident,  the  plaintiff  being  so  young  that  he  could  not  be 
examined  as  a  witness.  In  the  case  now  before  us  we  find -that 
the  plaintiff  took  up  a  position  on  a  snow  bank  close  to  the  track, 
and  being  frightened  he  slipped  down,  and  was  injured. 

Rose,  J. — It  is  very  difHcult  to  understand  exactly  how  the 
facts  are  in  this  case.  The  lad's  evidence  is  not  free  from  many 
contradictions.    I  would  judge,  however,  that  he  took  his  position 
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on  a  slight  mound  of  snow  about  two  feet  in  height,  looking  in 
tiie  same  direction  as  that  in  which  the  train  moved,  but  not 
looking  directly  at  the  track:  that  he  was  about  five  or 
six  feet  from  the  train,  although  at  one  place  he  said 
about  two  feet,  but  he  was  so  far  away  that  he  said  he 
could  not  touch  it  with  his  hand;  that  the  train  was  stand- 
ing there  when  he  took  his  position,  although  this  is  not  perfectly 
clear.  If  he  was  not,  then  it  may  be  that  the  train  moved'  up 
alongside  of  him,  the  engine  passing  him  and  then  stopped,  for  he 
says  he  was  startled  by  the  noise  pf  a  "  jerk."  At  all  events,  he 
knew  the  train  was  alongside  of  him  before  he  heard  the  noise. 
Startled  by  the  noise,  he  probably  turned  towards  the  train  ;  at 
all  events,  he  lost  his  footing  and  fell  under  the  wheels  and  was 
injured.  He  lived  near  by ;  knew  that  he  was  standing  near  the 
track,  and  that  the  train  had  drawn  up  and  was  alongside,  either 
stationary  or  moving. 

What  was  the  negligence  that  "was  so  connected  with  the  acci- 
dent to  the  plaintiff  as  to  entitle  a  jury  to  be  consulted  as  to 
whether  the  action  is  maintainable?"  to  use  the  words  of  Kelly, 
C.  B.,  in  Williams  v.  Great  Western  R.  W.  Co.,  L.  R.  9  Ex.  157. 
at  p.  160. 

It  was  contended : 

I,  That  the  place  where  the  lad  stood  was  a  highway,  and  so 
there  was  negligence  in  that,  that  the  bell  did  not  ring  nor  did  the 
whistle  sound. 

Assume  it  to  have  been  a  highway.  I  do  not  see  how  the  neg- 
lect to  ring  the  bell  or  sound  the  whistle  in  any  wise  caused  the 
accident.  The  lad  was  not  using  the  land  as  a  high- 
FkUnre  to  way ;  he  was  not  crossing  or  intending  to  cross ;  he 
KiT«  dgnkl  was  not  upon  the  railway  track  at  all;  he  had  knowl- 
natmiweaf  edge  of  the  fact  of  the  track  being  where  it  was,  and 
uddant.  of  the  train  being  upon  the  track;  he  chose  his  posi- 
tion with  this  knowledge,  and  the  sounding  of  the  bell 
or  whistle  would  not  have  given  him  greater  knowledge. 

Unless  the  statutory  duty  was  created  with  the  object  of  pre- 
venting the  mischief  complained  of,  it  will  not  assist  the  plaintiff: 
Gorris  v.  Scott,  L.  R.  9  Ex.  125. 

But  I  do  not  think  that  "  highway"  means  highway  in  law,  but 
highway  in  fact.  To  illustrate:  Suppose  a  concession  road  had 
been  surveyed  and  used  as  a  highway,  but  afterwards 
KMuUng  of  closed  by  the  wrong  of  some  person  or  persons,  the 
"Ughwaj"  side  fences  taken  down,  all  traces  upon  the  ground 
initktiiM.  obliterated,  and  thus  not  used  as  a  road,  and  that  a 
railway  line  or  track  was  laid  down  crossing  this  road. 
Could  it  be  successfully  contended  that  the  company's  servants 
in  running  its  trains  must,  whenever  a  train  passed  such  road,  ring 
the  bell  or  cause  the  whistle  to  be  sounded,  under  a  penalty:  or 
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that  a  man  happening  to  be  upon  the  ground  where  the  track 
crossed  the  road,  and  there  suffering  an  accident,  could  search  out 
the  records  in  the  crown  office,  or  the  facts  as  to  user  some  years 
prior,  so  as  to  fix  the  railway  company  with  liability  for  neglect 
o£  duty  in  not  observing  the  statutory  precautions  required  to  be 
taken  by  section  i6  of  R.  S.  C.  c.  109?  Or,  if  a  trespass  road 
had  been  established  in  lieu  of  an  original  allowance,  but  under 
such  circumstances  as  would  entitle  the  owner  of  the  land  to  have 
the  trespass  road  closed  and  the  original  allowance  opened,  would 
the  company  be  free  from  the  liability  to  observe  the  statutory 
precautions  as  to  the  trespass  road  and  be  compelled  to  observe 
them  with  reference  to  the  unopened  original  allowance? 

I  see  no  evidence  to  support  the  contention  that  the  place 
where  the  lad  was  standing  was  a  highway  within  the  meaning  of 
the  act. 

Section  2,  R.  S.  C.  c,  109,  interprets  "  highway  "as  including 
"any  public  road,  street,  lane,  or  other  public  way  or  communica- 
tion." Language  which  seems  to  me  to  indicate  a  way,  in  fact, 
upon  the  ground. 

It  was  further  contended  that  if  this  was  not  a  highway  there 
was  a  statutory  duty  to  fence.      Whatever  argument  may  here- 
after be  founded  on  the  amendment   to  the   railway 
act  of  last  session,  made,  as  I   understand,  in  conse-    Dnty  of 
quence   of  the  decisions  of  our  court  of  appeal  in    oompuirto 
Conway  I*.  Canadian  Pacific  R.W.  Co.,  12  A.  R.  708,  and     bn«e  track. 
Davis  V.  Canadian  Pacific   R,  W.  Co.,  13  A.  R.  724,  it 
seems   difficult,   upon   the   act   as  it   stood   when   this  accident 
occurred,  to  found  upon  the  language  of  the  statute  any  argument 
which  entitles  this  plaintiff  to  the  benefit  of  any  neglect  on  the 
pait  of  the  company  to  fence,  if  any  such  neglect  there  was.    The 
duty  was  not  to  fence  as  against  him,  as  1  read  the  statute  and 
the  decisions. 

The  third  ground  taken  was  that,  apart  from  the  statute,  there 
was  a  common  law  duty  imposed  upon  the  company  to  conduct 
its  business  with  reasonable  care  ;  and  therefore  it  was 
a  question  for  a  jury  to  determine  whether  on  the  facts    Commea 
of  this  case  the  company  should  reasonably  have  been     Uw  doty  of 
required  to  fence.    Patterson's  Railway  Accident  Law,     ocmj/aaj, 
pp.  40,  145,  and  Pollock  on  Torts,  352,  were  cited. 

This  involves  the  proposition  that  a  jury  might  well  find  that 
the  company  owed  a  duty  to  the  lad  to  fence  the  track,  so  as  to 
prevent  him  standing  so  near  the  cars  that,  when  startled  and 
losing  his  footing,  he  would  fall  under  the  wheels  of  the  train. 

As  a  general  statement  of  law  it  is  clear  that  "  in  the  absence  of 

any   statutory   provision  to  the  contrary,  a  railway  company  is 

under   no  obligation  to  fence   its  track :    Conway   v.  Canadian 

Pacific  R.  W.  Co.,  at  p.  721.     And  when  the  trains  are  run  under 
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Statutory  authority,  and  with  certain  defined  obligations  as  to 
fencing,  I  would  require  direct  and  binding  authority  before  I 
would  lay  it  down  as  law  that  a  railway  company  was  bound  to 
fence  its  track,  so  as  to  prevent  persons  standing  so  near  as  to  be 
in  danger  of  falling  under  the  train  in  case  of  losing  their  footing, 
that  is  to  say,  that  it  owed  such  duty  to  the  person  who  might 
choose  to  place  themselves  in  such  a  position. 

I  have  considered  the  above  questions  as  if  the  lad  had  a  right 
to  be  where  he  was.  If  not,  the  defendant's  arguments  will  tell 
against  him  with  greater  force. 

In  my  opinion  the  motion  must  be  dismissed. 

MacMahon,  J. — I  fully  agree  with  the  learned  chief  justice 
that  the  plantifT's  motion  must  be  dismissed. 

I  do  not  think  O'Connor  street,  near   to   which   the   accident 
happened,  can  be  considered  a  public  highway  even   if  the  fact 
that  it  was  such   could  have    any  influence    in  deter- 
FlAM  of  mining  the  judgment  in  the  case. 

Mddrat  DM  In  1871  Mr.  McLeod  Stewart,  being  the  owner  of 
"highway."  some  lands  in  the  township  of  Nepean,  adjoining 
Ottawa,  laid  out  a  portion  into  town  lots,  and  called 
it  "Stewarton,"  a  plan  of  which  was  registered.  The  streets,  so 
far  as  is  necessary  for  this  case,  were  named  from  east  to  west, 
Elgin,  Metcalfe,  O'Connor  and  Bank;  and  those  from  north  to 
south,  Argyle,  Catharine  and  Isabella. 

Since  the  registration  of  the  plan  Mr.  Stewart  had  sold  lot  11 
on  Catharine  street  and  lots   13, 14  and  part  of  15  on  Bank  street. 

Most  of  the  lands  were  fenced  in  and  reserved  for  pasturage  by 
Mr.  Stewart  between  the  years  1871  and  1881,  when  he  sold  por- 
tions to  the  defendants'  railway,  which  has  since  then  acquired  all 
the  lands  on  the  plan  between  Catharine  and  Isabella  from  north 
to  south,  and  Elgin  to  Bank  from  east  to  west,  except  the  lot  on 
Catharine  street  and  the  two  and  one-half  lots  on  Bank  street  pre- 
viously disposed  of  by  Stewart.  Between  the  boundaries  above 
given  the  railway  company  have  their  shunting  yard,  treating 
Metcalfe  and  O'Connor  streets  as  laid  down  on  the  plan  registered 
by  Stewart  as  their  private  property. 

Under  R.  S.  O.  (1877),  c.  146,  sec.  67,  where  an  individual 
lays  out  a  town  or  village,  it  is  only  where  lots  of  land  fronting 
on  or  adjoining  streets  according  to  the  survey  and  plan  have  been 
sold  to  purchasers,  that  such  streets  shall  be  considered  public 
highways  or  streets.  And  sec.  72  provides  for  the  alteration  or 
the  cancellation  of  the  former  survey;  but  by  sec.  2,  "no  part  of 
any  street  or  streets  shall  be  altered  or  closed  up  upon  which  any 
lot  of  lad  sold  abuts,  or  which  connects  any  such  sold  lot  with  or 
affords  means  of  access  therefrom  to  the  nearest  public  high- 
way." 
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Under  that  act  the  mere  survey  and  registration  of  a  plan 
showing  streets  is  not  sufficient  to  make  them  public  streets  or 
highways  unless  lots  of  land  fronting  on  or  adjoining  such  streets 
have   been  sold  to  purchasers. 

■  No  lots  were  sold  fronting  on  or  adjoining  O'Connor  street,  so 
that  what  was  done  by  Mr.  Stewart  by  a  survey  and  registration 
of  the  plan  did  not  necessarily  constitute  it  a  highway  or  public 
street. 

Andrew  Heakey,  who  was  overseer  of  highways  at  Stewarton 
for  some  years,  said  he  graded  O'Connor  street  in  1881  between 
Ai^le  avenue  and  Isabella  street,  and  made  it  passable.  A 
portion  of  the  work  put  on  the  street  was  paid  for  by  money  he 
got  from  the  municipality  of  Nepean  and  the  statute  labor.  He 
says  no  work  was  done  on  that  street  after  1881. 

The  evidence  does  not  show  that  this  was  a  road  upon  which 
the  public  money  has  been  usually  expended  or  whereon  the 
statute  labor  has  been  usually  performed,  so  as  to  make  it  a  high- 
way within  sec.  524  of  R.  S.  O.,  c.  184.  See  Regina  v.  Plunkett, 
21  U.C.  R.  536,  at  p.  541. 

Between  Catharine  and  Isabella  streets  there  is  no  evidence  of 
user  of  O'Connor  street  between  1871  and  1881,  as  it  was,  as 
already  pointed  out,  enclosed  and  used  as  a  pasture  field. 

If  it  was  not  a  highway,  then  was  it  obligatory  to  fence?    I 
think  not.     The  .13th  section  of  the  Railway  Act  (R,  S.  C.  c. 
109)  provides  that  a  railway  shall  within  a  time  therein 
limited  erect  and  maintain  fences  on  each  side  of  the     Oblig«tioii 
railway  of   the   height  and   strength   of  an   ordinary     ofoompMir 
division  fence.     And   sub.  sec,  2   of  sec.   13   provides,     toftsM. 
"If     .     .     .     such  fences     .     .     .     are  not  duly  made 
and  completed,  or  if  after  they  arc  so  made  and  completed,  they 
are  not  duly  maintained,  the  company  shall  be  liable  for  all  dam- 
ages done  on  the  railway  by  its  trains  or  engines  to  the  cattle, 
horses  or  other  animals  of  the  occupant  of  the  land,  in  respect  of 
which  such  fences     .     .     .     have  not  been  made  or  maintained." 

There  is  a  somewhat  similar  provision  in  the  Imperial  Act, 
8  Vic.  c.  20,  sec.  68  ;  and  in  Buxton  v.  Northeastern  R.  W.  Co., 
L.  R.,  3  Q.  B.  549,  554,  in  considering  that  statute,  it  was  said 
that  a  railway  company  are  not  bound  at  common  law  to  maintain 
fences  sufficient  to  keep  cattie  off  the  track  under  any  circum- 
stances; and  that  the  obligation  imposed  by  sec.  68  of  the  Act, 
."exists  solely  between  the  railway  company  and  the  owners  and 
occupiers  of  the  adjoining  lands."  See  also  Ricketts  v.  East  and 
West  India  Docks,  etc..  R.  W.  Co.,  12  C.  B.  160,  at  p.  175,  judg- 
ment of  Jervis,  C.  J. 

If  there  is  no  common  law  liability  imposed  upon  a  railway 
company  to  fence,  and  if  the  obligation  imposed  by  the  statute 
to  fence  exists  solely  between  the  railway  company  and  the 
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owners  and  occupiers  of  adjoining  lands  so  as  to  prevent  the 
,  cattle  of  the  latter  from  straying  on  the  railway,  then  no  question 
can  arise  in  this  case  as  to  whether  the  railway  company  did  or 
did  not  maintain  fences  around  the  railway  grounds  w^ere  this 
accident  to  the  plaintiff  happened. 

According  to  the  evidence,  the  plaintiff  was  on  the  railway 
company's  premises,  a  few  feet  from  the  line  of  O'Connor  street, 
and  had  got  on  top  of  a  snow  bank  about  two  feet  high  and  four 
or  five  feet  from  the  railway  track,  and  was  looking  across  to  see 
if  his  brother  was  in  the  yard  adjoining  the  house  of  a  Mr.  Nidd, 
and  while  so  looking  an  engine  attached  to  a  train  of  cars  passed 
him,  and,  after  passing,  he  says  the  cars  g.ive  a  "jerk,"  and 
frightened  him,  and  he  slipped  from  the  snow  bank  under  the 
cars,  and  was  injured  by  the  cars  passing  over  his  hands. 

Was  there  any  negligence  proved  here  against  the  railway 
which  was  the  cause  of  the  injury  complained  of?  It  was  urged 
that  the  company  were  guilty  of  negligence  in  not 
Daty  of  ringing  the  bell.     If  the  place  where  the  engine  and 

eompuiytii  cars  were  crossing  was  the  yard  of  the  railway  com- 
glT«  ifgnaL  pany,  then  it  was  not  necessary  to  ring  a  bell  at  all 
because  of  their  being  on  their  own  premises,  and  the 
statutory  obligation  to  ring  only  applies  where  the  train  is  about 
to  pass  a  public  highway. 

The  object  in  ringing  the  be!l  is  to  warn  people  who  are  on  the 
track,  or  are  about  crossing  it,  of  the  approach  of  the  train,  so  as 
to  enable  them  to  get  out  of  the  way.  The  plaintiff  was  neither 
on  the  track  nor  about  to  cross  it  when  the  engine  and  cars 
passed  him.  He  saw  the  engine  pass:  saw  the  cars  opposite  to 
him;  so  that,  even  were  it  to  be  considered  negligence  in  not 
ringing  the  bell,  the  omission  to  do  so  did  not  contribute  to  the 
accident  by  which  the  plaintiff  was  injured. 

In  Shearman  and  Redfield  on  Negligence  (4th  ed.,  vol.  2),  sec. 
469,  to  which  we  were  referred  by  Mr.  Robinson,  the  law  is  thus 
stated  :  "  When  a  humari  being  is  injured  at  a  railroad  crossing, 
there  is  a  reasonable  presumption  that  the  warning  conveyed  by 
the  sound  of  a  bell  or  whistle  would  have  been  beneficial  to  him  ; 
and,  therefore,  in  such  a  case,  it  should  be  presumed  that  his 
injury  was  caused  by  the  omission  of  such  signals,  if  they  were 
omitted.  But  if,  without  these  signals,  the  injured  person  knew, 
or  by  the  exercise  of  ordinary  care  would  have  known,  of  the 
proximity  and  approach  of  the  train,  this  presumption  is  rebutted; 
and,  without  further  evidence  connecting  the  omission  of  the 
signals  with  the  injury,  the  company  is  not  responsible  for  it  on 
that  ground  alone." 

Here  the  plaintiff  saw  the  train  within  four  or  five  feet  of  and 
directly  in  front  of  him;  but  he  did  not  recede  from  his  position 
of  danger,  if  dangerous  he  considered  it. 
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I  refer  also  to  Williams  v.  Great  Western  R.  W.  Co.,  L.  R.  9 
Ex.  157,  and  to  the  judgment  of  Pollock,  B.,  at  p.  161,  where  he 
■quotes  from  the  judgment  of  Willes,  J.,in  Daniel  v.  Metropolitan 
R.  W.  Co.,  L.  R.,  3  C.  P.  216,  at  p.  222,  which  was  approved  in 
the  same  case  in  House  of  Lords,  L.  R.,  5  H.  L.,  45.  "It  is  not 
enough  for  the  plaintiff  to  show  that  there  has  been  an  accident 
upon  the  defendants'  line,  and  thence  to  ar^ue  that  the  company 
are  liable,  even  prima  facie.  It  is  necessary  for  the  plaintiff  to 
establish  by  evidence  circumstances  from  which  it  may  fairly  be 
inferred  that  there  is  reasonable  probability  that  the  accident 
resulted  from  the  want  of  some  precaution  which  the  defendants 
might  and  ought  to  have  resorted  to ;  and  I  go  further  and  say  that 
the  plaintiff  should  also  show  with  reasonable  certainty  what  par- 
ticular precautions  should  have  been  taken."  See  also  the  judg- 
ment of  the  H,  of  L.  in  Wakelin  v.  London  &  Southwestern 
R   W.  Co.,  12  App.  Cas.  41. 

The  plaintiff's  motion  must  be  dismissed. 

Motion  dismissed. 

FertoiMl  btlDTlaB— HBBUK«ac»^-Ot»tnictiiisOroilliic.— In  an  action  to  recover 

damages  I'or  injuries  sustained  by  a  boy  of  six  years  of  age,  it  appeared  from  the 
uncontradicted  evidence  that  in  front  of  one  of  the  defendant's  depots  there  were 
three  tracks,  a  main  track  and  two  switches,  one  for  passing  trains,  the  other  tor 
station  cars.  The  freight  train  by  which  plaintiff  was  injured  was  drawn  in  on 
the  passing  or  middle  track  to  permit  a  passenger  train  to  pass.  It  remained  on 
the  passing  track  until  the  passenger  train  arrived  and  cleared  the  switch, — a 
period  of  twenty  to  thirty  minutts.  The  train  contained  from  twenty  to  twenty- 
five  cars  and.  while  remaining  on  the  passing  track,  blocked  both  a  public  and  the 
depot  crossing.  The  plaintiiTs  testimony  was  that  he  started  down  the  depot  to  get 
a  paper,  that  he  did  not  go  to  the  public  crossing  but  went  to  the  depot  crossing, 
that  he  Tound  that  a  freight  train  was  across  the  crossing,  that  he  started  to  go 
around  the  train  in  front  of  the  engine,  that  the  train  commenced  to  move  and  he 
then  started  back  towards  the  caboose  to  go  around  by  the  road  to  get  the  paper, 
that  he  "  ran  back  a  piece  "  when  he  stumbled  and  fell  on  his  back  and  his  arm 
went  under  the  train  and  the  train  passed  ovzt  him.  The  other  evidence  for  the 
piaintifT  tended  to  prove  that  the  tracks  in  front  of  the  depot  were  straight,  that 
the  space  over  which  the  boy  ran  forward  and  backwards  and  the  point  wliere 
he  was  injured  could  lie  seen  from  the  engine  and  caboose,  and  that  no  signal 
was  given  immediately  before  or  at  the  time  the  train  started.  The  evidence  for 
the  defendant  tended  lo  show  that  as  piaintifT  started  to  go  around  the  freight  train, 
it  began  to  move  and  he  took  hold  of  an  iron  ladder  running  up  the  side  of  the 
cars,  drew  himself  on  the  ladder  and  clung  there  until  the  train  began  to  go 
pretty  quicltly,  when  he  jumped  off,  stumbled  and  fell,  threw  his  arm  out  and  the 
train  ran  over  it.  The  negligence  charged  against  defendant  consisted:  £1)  It> 
stopping  its  freight  train  on  Ihe  passing  track  for  a  period  of  twenty  or  thirty 
minutes  without  opening  it  at  the  crossingii;  (1)  in  starting  it  without  giving  > 
a  signal;  (^i)instarlingitallerit  was  discovered,  or  when  bv  the  exercise  of  reason- 
able care  it  may  have  t>een  discovered,  that  piaintifT  was  m  a  dangerous  position, 
and  (4)  for  not  stopping  the  train  in  time  to  prevent  the  injury  after  having  dis- 
covered, or  when  by  the  exercise  of  reasonable  care  they  might  have  discovered, 
that  plaintiff  was  in  a  perilous  situation.  The  court  held  that  the  failure  of  de- 
fendant's servants  lo  open  a  pass  way  at  the  public  crossing  was  In  no  way  con- 
nected with  the  injury,  that  there  was  no  evidence  tending  to  show  that  the 
plaintiff  desired,  intended,  or  at  any  time  attempted,  to  cross  Ihe  tracks  at  'he 
public  crossing,  that  the  crossing  deceased  intended  to  use  was  the  depot  cross- 
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ing,  and  that  wli[le,  in  view  ofthe  purpose  for  which  that  crossing  was  made  and 
the  use  of  it  by  the  puhlic  as  an  approach  to  the  depot,  it  waa  the  dutv  of  the  de- 
fendant's servants  at  all  times  in  the  management  of  trains  to  exercise  a  care  and 
caution  commensurate  with  the  danger  naturally  ariiiing  from  euch  use,  it  was  not 
its  duty  lo  keep  it  conEtantIv  Open.  It  was  also  AbW  that  the  plaintitTs  evidence 
showed  that  it  was  not  the  duty  of  the  company  to  have  the  crossing  open  at 
that  time.  The  court  further  held  that  the  failure  of  the  train  hands  to  give  a. 
proper  signal  of  their  intention  to  stop  was  not  the  proiimate  cause  of  plaintiff's 
injuries  and  that  there  was  no  evidence  in  the  case  that  any  servants  of  the  de- 
fendant actually  knew  the  situation  of  the  plaintiff  either  before  or  after  the  ac- 
cident, and  that  if  the  conductor  had  known  the  plaintiff's  situation  it  could  not 
be  said  that  in  view  of  his  duty  to  move  the  train  he  was  guilty  of  carelesaneas  in 
starting  it.  Or  that  there  was  any  want  of  ordinary  care  in  its  management  atter 
It  commenced  to  move.  Barkley  v.  Missouri  Pacific  R.  Co.  <Mo.},  9  S.  W. 
Rep.  793. 

Btatntory  BUnalt— WHo  Bntltled  to  B«iM&t  of.— See  4  Am.  &  Eng.  Encyc.  of 
L,937. 


Galveston,  Harrisburg  and  San  Antonio  R.  Co. 


(  Texas  Supreme  Court,  February  12,  1SS9.) 

tnjnrlM  Oatulux  DMth— Rlsht  of  Action— Putlm.— Although,  under  the  pro- 
visions of  the  Texas  statute  (Rev.  St.  Art.  ZS99)  giving  a  right  of  action  for  negli- 
gently causing  death,  it  is  intended  thai  only  one  suit  should  be  brought,  the 
children  of  a  person  so  killed  will  not  be  precluded  from  maintaining  an  action 
by  the  fact  that  their  father  brought  a  suit  unsuccessfully  therelbr,  when  it  ap- 
pears that  the  defendant  failed  to  have  the  children  made  parties  plaintiff  to 

Sama — Impntad  Nesllgence — aratnltonB  Carnage. — The  negligence  of  the  driver 
of  a  wagon  in  not  10  be  imputed  lo  a  person  travelling  therein  gratuitously  bv  the 

Same — Instruotloii — Error. — An  instruction  that  a  recovery  cannot  be  had  if  a 
person  killed  while  travelling  in  a  wagon  when  crossing  a  railroad  track  gave 
such  assistance,  or  advice,  or  had  such  control  of  the  driver's  actions  as  contrib- 
uted to  his  injury  is  incorrect,  when  the  jury  may  infer  from  the  fact  that  the 
driver  was  whipping  and  urging  his  team  at  a  rapid  rate  of  speed  as  if  to  reach 
the  track  and  cross  before  the  engine,  that  unless  he  thus  contributed  to  his  in- 
jurv,  plaintiff  could  recover. 

Same — KlKlitaf  Aotlon — Adult  Cbildren. — Under  the  Texas  statute,  a  child  Is  en- 
titled to  recover  damages  for  nei;ligently  caui^ing  the  death  of  his  parent,  although 
at  the  time  of  the  death  he  should  be  more  than  twenty-one  years  old. 

Sam* — Arsmnent — tmproiieT  LaiiKiias«. — In  an  action  to  recover  damages  for 
negligently  killing  plaintiff's  mother,  plaintiff's  counsel  used  the  following 
language  In  addressing  the  jury ;  "  These  powerful  railroad  corporations  will  not 
do  justice  to  anyone  unless  compelled  to  do  it.  If  they  were  to  kill  your 
horse  to-day,  they  would  not  pay  you  anything  for  it  but  they  would  tell  you  to 
sue  and  go  to  the  court  for  your  money  a'nd  then  they  would  fight  you  with  all 
their  power.  Thev  will  take  any  advantage  of  you  they  can,  no  matter  how  just 
your  case.  Now,  1  hope  you  will  make  them  pay  the  last  cent  you  can  in  this  case 
Tor  killing  their  mother."     f/c/d,  that  the  use  of  such  language  was  improper; 
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and  that  the  fact  that  the  jury  relumed  a  verdict  "  for  the  full  amoun' 
showed  that  it  had  been  influenced  by  the  language  employed,  notwi 
the  direction  of  the  court  to  pay  no  attention  to  It. 


Appeal  from  District  Court,  Colorado  County. 

Action  by  John  Kutac  on  his  own  behalf  and  as  next  friend  of 
Rosalie  and  Johanna  Kutac  against  the  Galveston,  Harrisburg  & 
San  Antonio  R.  Co.  to  recover  damages  for  negligently  causing 
the  death  of  plaintiff's  naother,  Annie  Kutac.  Defendant  appeals 
from  a  verdict  and  judgment  for  the  plaintiffs. 

yV.  N.  Shaw  and  dark.  Dyer  &■  Bolinger  for  a^^ellant. 

Phelps  Gf  Lane  and  Ford,  Thompson  &  Townsettd  for  appellees. 

HOBBV,  J. — This  action  was  brought  by  the  surviving  children 
of  Mrs.  Annie  Kutac,  to  recover  actual  and  exemplary  damages 
sustained  by  reason  of  her  death,  which  resulted  from 
a  collision  between  a  locomotive  of  defendant  and  a  Faflt*. 
wagon  in  which  she  was  riding.  The  plaintiffs  claim 
that  the  proximate  cause  of  the  collision  in  which  she  received  the 
injuries  resulting  in  her  death  was  the  gross  negligence  of  those 
in  charge  of  the  engine  and  cars  of  appellant  in  running  the  same 
at  a  dangerous  and  reckless  rate  of  speed  over  its  road,  through 
the  town  of  Schulenburg,  and  over  the  public  highway  where  it 
crossed  the  railroad  at  the  point  of  collision ;  and  also  in  failing  to 
give  the  statutory  signals  while  approaching  said  crossing.  The 
defence  is  that  the  collision  was  the  direct  result  of  the  negligence 
of  the  driver  of  the  wagon,  and  Joseph  Kutac,  her  husband,  and 
that  of  herself,  all  of  whom  were  in  the  same  wagon,  in  failing  and 
neglecting  to  see  the  approaching  engine;  and  in  driving  on  the 
crossing  of  the  track,  without  keeping  the  lookout  the  law  requires ; 
and  in  not  using  the  ordinary  care  and  prudence  required  of  per- 
sons attempting  to  cross  a  railroad  at  a  public  crossing.  There  was 
also  a  general  denial  of  negligence  by  defendant,  and  a  plea 
in  bar  of  a  former  judgment  against  Joseph  Kutac,  father  of  plain- 
tiffs, rendered  in  the  district  court  of  Fayette  county  on  the  same 
cause  of  action,  and  In  favor  of  defendant.  Proof  in  support  of 
this  pJca  was  excluded.  A  judgment  was  recovered  by  plaintiffs 
for  the  sum  of  $10,000  actual  damages,  as  apportioned  among 
them  by  the  verdict. 

Several  errors  are  assigned  for  a  reversal  of  the  judgment,  which 
will  be  considered  without  regard  to  the  order  of  their  presenta- 
tion. 

The  petition  alleged,  as  was  also  pleaded  by  defendant  in  bar 
of  recovery  in  this  action,  that  Joseph  Kutac,  the  father  of  plain- 
tiffs, and  surviving  husband  of  deceased,  had  previously  sued  the 
defendant  upon  the  same  cause  of  action  in  the  district  court  of 
Fayette  county,and  in  which  suit  a  judgment  was  recovered  against 
him  by  the  defendant,  and  for  this  reason  it  was  alleged  in  the 
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petition  he  was  not  joined  as  a  plaintiff  in  this  cause.     In  support 
of  the  defendant's  plea  that  the  plaintiffs  were  estopped  from  a 

recovery  by  this  final  Judgment  against  Joseph  Kutac, 
jadgsunt  In  certified  copies  of  the  proceedings  in  the  district  court 
f»«r  of  of  Fayette  county  were  offered  in  evidence,  as    was 

plalsUff'i        proof  also  that  it  was  disclosed  on  that  trial   that  the 
tkUwrnobu.   plaintiffs    herein  were  the  surviving  children  of  Mrs. 

Kutac,  and  were  in  existence.  The  defendant  on  the 
trial  of  this  cause  also  requested  an  instruction  to  the  effect  that  if 
Joseph  Kutac  had  brought  such  a  suit  in  a  court  of  competent 
jurisdiction,  and  after  a  trial  on  the  merits  it  terminated  in  a  judg- 
ment in  favor  of  defendant,  and  the  proof  therein  showed  the  ex- 
istence of  the  plaintiffs,  and  that  they  were  the  surviving  children 
of  the  deceased,  they  would  not  be  entitled  to  recover  in  this  ac- 
tion. The  evidence  referred  to  was  upon  objection  excluded,  and 
the  requested  instruction  refused.  The  defendant  excepted,  and 
assigns  the  ruling  of  the  court  as  error.  While  it  is  true  that  the 
statute  (Rev.  St.  art.  2899)  authorizing  the  institution  of  suits  of 
this  character  evidently  intended  that  one  suit  should  be  brought, 
and  although  it  has  been  so  construed  in  seveal  cases  (Railroad 
Co.  V.  Le  Gierse,  51  Tex,  199-  Dallas  &  W.  R.  Co.  v.  Spicker,  59 
Tex,  437),  it  was  not  intended  by  the  statute,  or  the  construction 
of  it  in  the  cases  mentioned,  that  a  person  having  a  right  of  action 
under  that  statute  should  be  precluded,  or  his  rights  in  any  man- 
ner affected,  by  a  judgment  to  which  he  was  not  a  party,  in  favor 
of  the  defendant,  againsb  one  who  might  also  have  a  right  of  action 
with  such  person. 

If  several  persons  having  the  right  to  sue  would  be  concluded 
by  a  judgment  to  which  they  were  not  parties,  against  one  hav- 
ing the  right  of  action  with  them,  the  result  would  be  that  one 
would  have  the  power  to  compromise  and  destroy  the  rights  of  all 
who  could  sue  in  the  same  action.  There  is  nothing  in  this  incon- 
sistent with  the  rule  that  only  one  suit  should  be  brought  under 
the  statute,  and  it  is  entirely  within  the  defendant's  power  to  re- 
quire that  only  one  such  suit  shall  be  brought.  Where,  as  in  the 
case  tried  in  the  district  court  of  Fayette  county,  it  was  developed 
during  the  trial  that  the  plaintiffs  were  then  living,  and  were  the 
surviving  children  of  the  deceased,  and  as  such  entitled  to  sue,  the 
defendant,  if  it  desired  a  judgment  binding  upon  them,  could  have 
required  them  by  a  proper  plea  to  be  made  parties  plaintiff.  Not 
having  done  so,  he  ought  not  to  be  heard  now  to  insist  that  they 
are  concluded  by  a  judgment  rendered  in  a  suit  to  which  they 
were  not  parties,  and  which  he  could  have  had  them  made  parties 
to  if  he  desired  them  bound  by  it.  We  think,  therefore,  that  the 
plaintiffs  in  this  case  were  not  concluded  by  the  judgment  ren- 
dered in  the  suit,  in  the  district  court  of  Fayette  county,  brought 
by  their  father,  Joseph  Kutac,  for  himself  only,  and  to  which  they 
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were  not  parties;  and  the  court  did  not  err  in  excluding  the  evi- 
dence offered,  nor  in  refusing  the  instruction  requested  on  this 
point. 

But  as  the  petition  alleged  the  recovery  of  the  judgment  against 
him  (Joseph  Kutac)  on  the  same  cause  of  action  on 
which  the  suits  of  the  plaintiffs  was  founded,  and  as     lutnution 
there  was  no  controversy  as  to  the  fact  that  he  was  one    to  oonildw 
of  the  parties  having  a  right  to  sue  under  the  statute    duug«a 
for  damages  resulting  from  the  death  of  Mrs.  Kutac,     nuulstdbr 
the  jury  should  have  been  instructed,  in  the  event  the     pUntiffi 
plaintiffs  were,  under  any  circumstances,  entitled  to  a     bther 
verdict,  that  no  damages  sustained  by  Joseph  Kutac,     atoMury. 
the  surviving  husband,  if  any  were  shown  by  the  evi- 
dence, could  be  properly  considered.     The  case  called  for  such  an 
instruction,  we  think. 

Appellant  urges  under  his  assignments  that  there  is  an  entire 
failure  in  the  evidence  to  show  negligence  in  its  employes  which 
contributed  to  the  collision,  and  claims  that  the  testimony  shows 
that  it  was  solely  caused  by  the  reckless  conduct  and 
gross  negligence  of  the  driver,  and  those  in  charge  of  BoiBdancy 
the  wagon.  As  set  forth  in  their  petition,  the_right  of  ttltniimM 
plaintiffs  to  recover  is  predicated  upon  two  distinct  toihow 
acts  of  gross  negligence  upon  the  part  of  appellant,  iMgUg«nM. 
charged  to  have  been  the  direct  cause  of  the  collision, 
notwithstanding  the  exercise  of  proper  care  by  their  mother. 
Joseph  Kutac,  and  the  driver,  all  of  whom  were  in  the  wagon, 
They  say  that  the  collision  occurred  at  one  of  the  most  public 
crossings  of  a  constantly  used  high-way;  that  "each  of  them 
used  due  care  and  prudence  in  their  approach  to  the  crossing,  and 
neither  of  them  by  any  act  of  negligence  contributed  to  the  col- 
lision." That  at  the  time  the  train  was  being  run  at  a  dangerous 
and  reckless  speed  ;  that  no  whistles  were  blown,  bells  rung,  or 
other  notice  of  the  approach  of  the  engine  given,  until  so  near 
the  wagon  that  it  was  impossible  tor  their  mother,  Kutac.  or  the 
driver  to  avoid  it ;  and  that  appellant  could  have  seen  the  wagon 
in  time  to  have  avoided  it  if  its  employes  had  used  proper  care, 
etc.  If  these  allegations  are  supported  by  the  evidence,  unques- 
tionably the  plaintiffs  would  bo  entitled  to   a  judgment. 

It  cannot  be  insisted,  we  think,  that   there  is  any  proof  of  the 
failure  to  give  the  statutory-  signals.     The  only  testimony  having 
any  tendency  to  support   this   allegation  is   the  evi- 
dence of  the  driver,  Surcula,  and  that  of  Joseph  Ku-    Foproofof  . 
tac,  who  testified  by   depositions  to   the  effect  "that     fidloMto 
they  heard  and  saw  no  signals  which  shquld  have  been     give  rtatn- 
given  by  those  in  charge  of  the  engine.    The  evidence     toijiiffnab. 
of  a  number  of  witnesses,  and  all  who  witnessed   the 
collision,  is  direct  and  positive  that  the  whistle  was  blown  repeat- 
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ediy  on  approaching  the  crossing,  sharply,  and  by  its  peculiar  and 
unusual  sound  attracted  their  attention.  One  of  the  plaintifTs' 
witnesses  testifies  to  hearing  it. 

The  evidence  as  to  the  rate  of  speed  at  which  the  cars  were 
running  at  the  lime  of  the  collision  is  conflicting.  The  witnesses 
testifying  upon  this  point  varied  in  their  statements,  ranging  from 

1 5  to40  miles  an  hour.  There  is  no  controversy  about 
BrldaDM  u  the  fact  that  all  the  occupants  of  the  wagon  were  well 
tonteof  acquainted  with  the  crossing,  and  had  frequently  trav- 
■pMd.  elled   the   road.     On   the  day  of  the  collision,  Kutac 

and  his  wife  were  in  the  town  of  Schulenburg.  Hav- 
ing sent  their  own  wagon  home  some  distance  in  the  country,  and 
to  avoid  walking,  they  obtained  the  consent  of  Kaharnok  to  re- 
turn in  his  wagon,  which  was  driven  by  one  Frank  Surcula.  From 
the  description  given  by  the  witnesses  of  the  public  highway  and 
the  railroad,  it  appears  that  they  run  parallel  with  each  other  west 
from  the  depot  at  Schulenburg,  the  highway  being  north  of  and 
within  about  40  feet  of  the  railroad.  It  is  about  900  yards  from 
the  depot  to  the  place  of  the  collision.  The  railroad  is  level,  and 
does  not  curve  between  these  points.  There  is  a  rise  on  the  dirt 
road  or  public  highway  about  250  yards  from  the  crossing.  The 
railroad  runs  through  this  rise  in  what  is  commonly  called  a  "cut," 
After  reaching  the  highest  point  on  this  rise,  there  is  nothing  to 
prevent  one  from  seeing  a  locomotive  at  any  point  on  the  track 
for  at  least  250  yards  before  reaching  the  crossing.  This  "  rise" 
is  evidently  the  elevated  part  of  the  road  referred  to  by  plaintiffs' 
witness,  Surcula,  as  the  place  where  he  "  looked  to  see  if  any  loco- 
motive was  crossing  from  any  direction,"  and  seeing  none,  and 
hearing  no  signals,  he  drove  on.  About  50  feet  from  the  crossing, 
the  road  running  west  changes  its  course,  and,  at  a  point  known 
as  "  Oil-Mill  Switch  "  crossing,  turns  south,  and  in  crossing  to  the 
south  side  of  the  railroad  it  forms  an  acute  angle  or  nearly  so. 

There  was  nothing  to  prevent  the  occupants  of  the  wagon  from 
seeing  the  engine  coming  from  the  depot  at  this  point  for  a  dis- 
tance of  200  yards,  and  it  was  seen  by  all  the  witnesses  who  saw 
the  collision,  except  Surcula  and  Joseph   Kutac.     The   evidence 

in  the  case  shows  that,  by  the  exercise  of  that  care 
Contrlbnurr  and  prudence  which  the  law  requires  of  those approach- 
neg-ligeno*-  ing  a  public  crossing  of  a  railroad,  the  occupants  of 
FailuTB  to  the  wagon  could  have  seen  the  engine  in  time  to  have 
l«ok(w  avoided  the  accident.     That  the  driver  and  the  hus- 

train.  band  of  the  deceased  could  have  seen  it  we  think  there 

is  no  doubt  from  the  facts.  That  the  deceased  Mrs. 
Kutac  also  could  have,  by  the  exercise  of  the  same  care,  seen  the 
approaching  cars,  is  evident,  as  it  is  also  that  she  was  familiar 
with  the  crossing.  Several  witnesses  testify  that  the  driver  had 
sufficient  time  to  have  stopped  his  team,  and  have  avoided  the 
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coHision.  This  fact  is  shown  by  his  own  evidence.  Two  wagons 
had  crossed  at  the  same  place  just  ahead  of  him,  and  one  was 
just  in  the  rear  of  his  wagon.  Neither  of  these  had  any  better 
opportunities  for  avoiding  the  collision  than  he  had.  There  is 
much  evidence  showing  that  he  drove  his  team  at  a  recklessly 
rapid  rate  to  the  crossing,  without  keeping  any  lookout.  The 
cause  of  the  collision  is  ascribed  by  him  to  the  fact  that,  "while 
he  was  on  a  more  elevated  road,  he  looked  to  see  if  a  locomotive 
was  coming  from  any  direction.  Seeing  none,  and  hearing  no 
signals,  he  drove  onto  the  crossing,  and  the  collision  occurred." 
If  the  witnesses  described  correctly  the  railroad,  highway,  and 
surroundings,  the  point  referred  to  by  him  as  the  "elevated  road" 
was  at  least  250  yards  from  the  crossing;  and  if  this  locality  is  as 
the  entire  evidence  shows  it  to  be,  the  occupants  of  the  wagon 
could,  by  the  exercise  of  ordinary  care  and  prudence,  have  seen 
the  engine,  whether  its  speed  was  5  or  40  miles  an  hour,  and 
whether  it  did  or  did  not  give  the  statutory  signals.  Ordinarily, 
the  fact  that  the  customary  signals  were  not  made,  does  not 
relieve  a  person  approaching  an  open  crossing  from  the  duty  of 
keeping  a  proper  lookout  on  approaching  the  road.  And  where 
a  person  knowingly,  about  to  cross  a  railroad  track,  may  have  an 
unobstructed  view  of  the  railroad,  so  as  to  know  of  the  approach 
of  a  train  a  sufficient  time  to  clearly  avoid  any  injury',  he  cannot 
recover,  as  a  matter  of  law,  although  the  company  may  have 
been  negligent,  or  neglected  to  perform  a  statutory  requirement. 
International  &  G,  N,  R.  Co.  i/.  Graves,  59  Tex.  331.  In  this  case 
the  signals  were  made,  as  the  evidence  shows.  The  rate  of  speed 
at  which  tiie  train  was  moving  is  not  shown  by  the  testimony  of 
the  plaintiffs'  witnesses  to  have  been  the  proximate  cause  of  the 
accident.  As  the  driver  and  Kutac  both  state,  the  engine  and 
wagon  reached  the  crossing  at  about  the  same  time;  and  the 
testimony  of  those  in  charge  of  the  cars,  which  is  not  contra- 
dicted, is  that  when  the  wagon  was  at  Oil-Mill  switch,  50  feet 
from  the  crossing,  the  whistle  of  the  engine  was  blown  as  a  warn- 
ing, and  the  air-brakes  applied  immediately  on  seeing  that  the 
wagon  continued  to  approach  the  crossing,  and  that  all  the  care 
was  used  that  it  appears  could  have  been  exercised  by  those  in 
charge  of  the  engine  to  avoid  the  collision. 

Conceding,  though,  that  a  reasonable  construction  of  the  testi- 
mony justifies  the   conclusion  that    appellant's  negli- 
gence, concurring  with  that  of  the  driver,  caused  the     Impnted 
collision,  and  accepting  the  American    rule    upon  the     Miitribntory 
subject  of  what  is  termed  imputed  contributory  negli-    n^ligenM 
gence  of  third  persons,  to  the  effect  that  his  negligence    of  third 
should  not  be  imputed  to  Mrs.  Kutac,  the  result  would     penoni. 
be  that  in  this  case  a  recovery  is  had  in  the  absence  of 
any  evidence  whatever  of  ordinary  care  upon  her  part,  and  that, 
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too,  under  circumstances  which  show  that,  if  such  care  had  been 
exercised  by  her,  the  injury  received  might  have  been  avoided. 
Although  the  circumstances  surrounding  her  were  such  that  she 
may  not  have  been  chai^eable  with  the  driver's  negligence,  they 
were  such  as  required  of  her  the  exercise  of  ordinary  care.  The 
driver's  negligence  would  not  relieve  her  of  this.  There  is  no 
evidence  tending  to  show  that  she  would  not  have  exercised  this 
care ;  nor  is  it  made  to  appear  why  it  was  not  used  under  circum- 
stances that  might  have  prevented  the  injuries  resulting  in  her 
death.  The  plaintiffs  in  this  case  cannot  recover  under  a  state  of 
facts  which,  if  she  had  survived,  would  not  have  entitled  her  to 
recover  because  of  her  want  of  ordinary  care.  In  a  suit  brought 
by  her,  it  would  have  been  essential  to  show  that  she  used  the 
ordinary  care  which  it  is  said  a  reasonably  prudent  person,  simi- 
larly situated,  under  all  the  circumstances,  would  have  exercised. 
Slight  negligence,  says  a  high  authority,  rejecting  the  artificial 
classifications  and  distinctions  made  on  this  subject,  will  not  pre- 
vent a  recovery,  but  the  slightest  want  of  ordinary  care,  contrib- 
uting proximately  to  the  injury,  will  do  so.  Beach,  Contrib.  Neg. 
19,  20. 

It  was  not  disputed  in  this  cause  that  Mrs.  Kutac  was  well  ac- 
quainted with  the  highway,  the  railroad  and  crossing,  and  had 
travelled  it ;  and,  although  there  was  no  evidence  that  she 
"  aided,  assisted,  or  controlled  "  the  driver's  movements,  there  was 
proof  having  a  tendency  to  show  acts  of  omission  on  her  part, 
under  all  the  circumstances,  from  which  the  jury  might 
have  found  that  she  did  not  use  the  ordinary  care 
which  the  law  requires  to  be  shown  to  authorize  a  re- 
covery. What  was  the  care  a  reasonably  prudent 
person,  similarly  situated,  would  have  used,  and 
whether,  under  the  facts  disclosed  by  the  testimony, 
she  used  this  care,  were  proper  questions  to  be  sub- 
mitted to  the  jury  under  appropriate  instructions.  It  is  well  set- 
tled that  a  person,  in  approaching  a  point  where  a  railroad  track 
is  crossed  by  a  highway,  must  look  up  and  down  the  track  atten- 
tively, and  a  failure  to  do  so  is  generally  negligence.  Knowing, 
as  Mrs.  Kutac  did.  the  highway  and  crossing,  the  law  made  it  her 
duty  to  keep  a  proper  lookout  for  approaching  cars;  and,  while 
the  law  does  not  hold  her  responsible  for  the  negligence  of  a  third 
person,  it  does  impute  her  own  to  her.  Whether  she  saw  the 
engine,  or  by  the  use  of  ordinary  care  could  have  seen  it,  there 
being  nothing  to  obstruct  the  view  of  the  track,  before  reaching 
the  crossing;  whether,  knowing  the  danger  to  which  she  was  ex- 
posed, she  remained  voluntarily  in  the  wagon, — were  matters 
proper  to  be  considered.  The  court,  in  substance,  instructed  the 
jury  that,  if  the  driver  of  the  wagon  was  guilty  of  negligence, 
this  would  not  prevent  a   recovery,  if  the  negligence  of  the  de- 
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fendant,  and  not  the  contributory  negligence  of  Mrs.  Kutac, 
caused  her  death,  unless  the  jury  believed  she  was  assisting,  ad- 
vising, or  controlling  the  driver  in  his  actions,  and  thus  contrib- 
uted to  her  injury.  Aswe  have  stated, wc  do  not  thinkthe  negli- 
gence of  the  driver  was  imputable  to  Mrs,  Kutac,  if  she  used 
ordinary  care  to  avoid  the  injury.  In  so  far  as  it  announced  that 
principle,  the  charge  was  correct. 

It  is  opposed  to  the  English  rule  declared  in  Thorogood  v. 
Bryan,  8  C.  B.  115,  cited  in  Beach,  Contrib.  Neg.  p.  108,  that  the 
negligence  of  the  carrier  contributing  to  the  injury  is  imputed  to 
the  plaintiff.     This  rule  appears  to  have  excited  much  discussion 
and  comment,  and  prevails  ia  Pennsylvania,  Iowa,  Wisconsin,  and 
probably  other  courts  in  a  qualified    form.     It   is   re- 
jected, however,   by  the  weight  of   American   cases,     Bnl«  in 
which  hold  that  there  is  no  privity  between  the  pas-     Thorogood 
senger  and  the  carrier,  and  that  the  latter's  contributory     t.  Bryui. 
negligence  is  not  imputable  to  the  former.     Applied 
to    private    carriers,    the    rule    is    said    to     be     that,     if     the 
relation  of   joint   enterprise    or  of   master   and   servant  exists, 
then   the    negligence   of   one    joint   enterpriser    or    servant    is 
imputable  to  the  other  joint  enterpriser  or  to  the  master ;   but  a 
mere  guest,  as  in  this  case,  is  not  a  master  or  joint  enterpriser, 
nor  can  the  negligence  of  the  host  or  his  servants  be  imputed  to 
the  guest.    Gray  v.  Philadelphia  &  R.  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  355,  and  note. 

The  court  had,  in  another  part  of  the  charge,  told  the  jury  that 
plaintiffs  could  not  recover  if  Mrs.  Kutac  could  have  prevented 
the  injury  by  proper  care  and  prudence.  But  this  was  followed 
by  the  instruction  quoted,  which  made  the  want  of  ordinary  care 
or  prudence  upon  her  part  depend  in  this  case  upon  acts  of  "as- 
sistance, advice,  or  control  of  the  driver's  actions  which 
thus  contributed  to  her  injury."  This  was  an  incorrect  BUndud  of 
standard.  The  test  the  law  applies,  and  which  is  well  o*re-Erroti«- 
settled  in  a  multitude  of  cases,  is  a  want  of  ordinary  ona  inttrna- 
care.  In  the  application  of  this  instruction  to  that  part  tiooi. 
of  the  evidence,  to  the  effect  that  the  driver  was  whip- 
ping and  ui^ing  his  team  at  a  rapid  rate  of  speed,  as  if  to  reach 
the  track  and  cross  before  the  engine,  the  jury  might  have  inferred 
that,  unless  she  thus  contributed  to  her  injuries  in  the  manner 
pointed  out  in  the  charge,  plaintiffs  should  recover.  There  was 
no  testimony  whatever  that  she  contributed  in  this  way  to  her  in- 
juries. There  was  evidence  from  which  the  jury  might  have  be- 
lieved that  her  want  or  ordinary  care  contributed  to  them.  We 
think  the  charge  was  calculated  to  mislead,  and  was  erroneous. 
There  was  no  error  in  refusing  the  instructions  requested  by  the 
appellant,  because  they  embodied  the  principle thatthe  negligence 
of  the  driver  is  imputed  to  the  passenger,  which  is  not  the  law  ap. 
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pltcable  to  this  case.  Nor  was  there  error  in  overruHng  the  excep- 
tion to  the  petition,  in  so  far  as  it  sought  to  recover  damages  in 
favor  of  John  Kutac,  who  was  alleged  to  have  been  more  than  21 
years  old  at  the  time  of  his  mother's  death.  He  was  a  surviving 
child  of  the  deceased,  and  the  statute  makes  no  distinction  upon 
this  ground,  in  deciariiig  who  shall  have  the  right  to  sue. 

The  counsel  for  plaintiffs  in  his  opening  arguments  used  this 
language  in  addressing  the  jury:  "Gentlemen,  these  powerful  rail- 
road corporations  will  not  do  justice  to  any  one  unless 
Argnauntof  Compelled  to  do  it.     If  they  were  to  kill  your  horse  to 
cmmMl-  day,  they    would    not    pay    you    anything  for   it,  but 

they  would  lell  you  to  sue,  and  go  to  the  court  for  your 
money,  and  then  they  would  fight  you  with  all  their 
power.  They  will  take  any  advantage  of  you  they  can, 
no  matter  how  just  your  case.  Now,  I  hope  you  will  make  them 
pay  the  last  cent  you  can  in  this  case  for  killing  their  mother." 
There  is  no  evidence  contained  in  the  record  authorizing  these  re- 
marks. The  court  properly  instructed  the  jury  not  to  be  influ- 
enced by  them,  but  the  finding  of  the  jury  "for  the  full  amount 
sued  for"  indicates  that  this  language  was  more  effective  than  the 
courts  instruction.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Cooper,  70 
Tex.  6?.  For  the  reasons  mentioned  we  are  of  opinion  that  the 
judgment  should  be  reversed,  and  the  cause  remanded. 

Stayton,  C.J. — Report  of  commission  of  appeals  examined, 
their  opinion  adopted,  judgment  reversed,  and  cause  remanded. 

OtomIbk* — BlackMilnB  Spaed. — A  cily,  authorized  by  Its  charter  to  make  an 
order  limiting  the  speed  of  trains  approacliing  crossin)(s  within  its  boundaries,  had 
not  done  so.  Al  the  time  of  the  accident  the  train  was  running  »t  the  rate  of  from 
35  to  40  miles  an  liour.  It  was  ic/d  that  the  trial  court  erred  in  finding  that  it 
was  the  legal  duty  of  the  company  to  slacken  the  speed  of  Its  train.  The  court  said: 
"As  a  general  ru'le.  negligence  cannot  be  inferred  from  speed  alone.  In  the  case 
of  Warner  v.  Railro.id  Co..  44  N.  Y.  4G5.  the  law  is  thus  Gtaled:  'The  law 
places  no  restrictions  upon  tlie  rate  of  speed  at  whicii  the  trains  may  be  run 
across  the  country,  at  the  crossings  of  the  highways  or  elsewhere;  nor  is  the 
train  required  to  stop  or  reduce  tiie  speed  at  such  places;  nor  does  the  law  sub- 
ject the  railroad  company  to  liabilily  for  damages  occurring  from  the  rate  of 
speed,  if  (he  signals  required  by  law  are  observed,'  To  the  same  effect  are  Tel- 
fer  I'.  Railroad  Co..  30  N.J.  Law  188,  192;  Railroad  Co.  !■.  Lee,  63  111.  576; 
Same  1:  Harwood,  80  III.  SS:  Grows  t.  Railroad  Co.,  67  Me.  100."  Dyson  v. 
New  Yorlt  &  N.  E.  R.  Co.  (Conn.).  17  Atl.  Rep.  137. 

The  view  of  the  crossing  was  intercepted  for  a  distance  of  300  feet  on  a  high- 
wav,  until  the  approaching  train  was  within  60  feet  of  the  crossing.  The  de- 
ceased, at  the  time  of  the  accident,  was  driving  an  omnibus.  The  employes  in 
charge  of  the  train  gave  all  the  signals  required  by  law,  although  the  speed  of 
the  train  was  not  slackened.  Held,  that  the  engineer  was  not  guilty  of  negli- 
gence in  failing  to  slacken  the  speed  of  his  train,  nor  was  the  company  guiltv  of 
negligence  in  not  proiiding  at  the  crossing  additional  signals  to  those  required 
by  statute.  The  omnibus,  approaching  the  crossing,  was  seen  by  the  fireman. 
The  distance  from  the  crossing  when  tlie  omnibus  was  seen  was  not  found  dis- 
tinctly, but  it  appeared  inferentiallv  that  it  was  al  least  Joo  feet.  The  train  was 
600  feet  from  the  crossing  at  that  time.     Held,  that  as  deceased  was  not  so  near 
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the  crossing  as  to  impress  the  fireman  with  a  sense  of  his  danger,  the  latter 
t  guilty  of  .negligence  in  failing  immediately   to  I   "  " 

New  York  &  N.  E.  R.  Co.  (Conn.).  17  Atl.  Rep. 
Impntad  tregUseiwe.— See  New  York,  P.  &  N.  R 

P-  33;  Hoig  -a.  New  York  Cent.  &  H.  R.  Co.,  fotl. 


it  guilty  of  .negligence  in  failing  immediately   to  inform  the  engineer.     Dyson 
New  York  &  N.  E.  R.  Co.  (Conn.),  17  Atl.  Rep.  137. 
trnpntad  tregUseiwe.— See  New  York,  P.  &  N.  R.  Co.  v.  Cooper's  Adm.,  ante. 


New  York  Central  and  Hudson  River  R.  Co. 

{New  Tork  Court  of  Appeals,  November  *7,  1888.) 

OrOHiiUC — Imvnted  NetflsanoB — ProTlaoa  of  Jnry. — In  an  action  by  an  adminis- 
tratrix to  recover  damages  for  the  death  of  her  intestate,  it  appeared  that  the 
deceased  was  driving  with  her  husband  at  the  time  of  her  death.  At  a  cross- 
ing the  passenger  and  freight  tracks  were  70  feet  apart.  The  husband,  when 
approaching  the  freight  tracks,  stopped  his  horse  when  100  or  more  yards  away, 
and  then  again  within  i ;  feet  of  the  crossing,  because  of  the  passage  of  a  freight 
train  which  obstructed  (tie  road.  When  th.it  had  passed  he  crossed  the  freight 
tracks,  and,  in  an  endeavor  to  cross  the  passenger  track,  was  struck  by  the  train 
and  both  he  and  the  intestate  were  killed.  Held,  that  as  the  negligence  of  the 
husband,  who  was  driving,  could  not  be  imputed  to  the  deceased,  the  question 
whether  there  was  any  evidence  tending  to  show  that  she  was  free  from  negli- 
gence contributing  to  the  injury,  must  be  submitted  to  the  jury. 

Appeal  from  General  Term,  Supreme  Court,  Third  Department. 

Action  by  Isabella  C.  Hoag  as  administratrix  of  Rebecca  M. 
C.  Herrick,  deceased,  against  the  New  York  Central  and  Hudson 
River  R.  Co.  to  recover  damages  fornegligently  causing  the  death 
of  plaintiff's  intestate.  Plaintiff  appeals  from  a  nonsuit  by  direc- 
tion of  the  court. 

C.  L.  Stedman  for  appellant. 

Hamilton  Harris  for  respondent.  ' 

Finch,  J. — The  husband  and  wife  were  both  killed  by  collision 
with  a  passenger  train  while  attempting  to  cross  the  defendant's 
track  at  a  crossing  known  as  "  Fuller's  Lane."     The 
husband  was  driving,  and  his  wife- — for  whose  death     Fwb. 
this  action  was  brought — was  riding  with  him    on    the 
way  to  their  home.     At  this  crossing  the  passenger  and  freight' 
tracks  were  "jo  feet  apart.     To  the  deceased  and  her  husband, 
who  were  approaching  from  the  north,  the  freight  tracks  were 
the  first  to  be  crossed.     At  that  crossing,  and  all  the  way  to  the 
passenger  tracks,  a  train  upon  them  was  visible,  without  anything 
to  obstruct  or  hinder,  for  a  distance  of  at  least  one,  and  possibly 
of  two,  miles.   The  husband,  when  approaching  the  freight  tracks, 
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stopped  his  horse  when  a  hundred  or  more  yards  away,  and  then 
again  within  fifteen  yards  of  the  crossing,  because  of  the  passage 
of  a  freight  train  which  obstructed  the  way.  When  that  had 
passed,  they  crossed  the  freight  tracks  in  its  rear,  and  in  an 
endeavor  to  cross  the  passenger  tracks  were  struck  by  a  train,  and 
killed.  Nothing  is  known  of  the  manner  of  the  accident,  except 
that  the  horse  was  seen  jumping  to  get  across,  and  did,  in  fact, 
escape.  On  this  state  of  facts,  the  plaintiff  was  nonsuited,  and 
that  judgment  affirmed  by  the  general  term. 

If  we  assume,  for  the  purposes  of  the  argument,  the  negligence 
of  the  husband,  who  was  driving,  yet  his  negligence  cannot  be 
imputed  to  the  wife.  Platz  v.  Cohoes,  26  Hun  391,  affirmed  80 
N.  Y.  219;  Robinson  v.  New  York  Cent.  &  H.  R.  R.  Co.,  66  N. 

Y.  II,  The  question  presented  as  to  her  is  whether 
ImpuMd  there  was  any  evidence  tending  to  show  that  she  was 

eontribntorr  free  from  negligence  contributing  to  the  injury.  The 
n^Ugenoe-  facts  and  circumstances  proven  admit  of  two  conflicting 
Duty  of  inferences,  one   or  the  other  of  which  must  be  true, 

Tenoni  The  deceased  and  her  husband  either  saw  the  passen- 

Ifljured.  ger  train  approaching  as  they  neared  the  track,  or  tjiey 

did  not.  If  they  did  not  see  it,  or,  at  least,  the 
deceased  did  not  see  it,  she  was  negligent ;  for  she  wa§  bound  to 
look  and  listen ;  and  the  facts  show  that  if  she  had  looked  she 
could  have  seen  and  would  have  seen  the  approaching  train.  She 
had  no  right  because  her  husband  was  driving  to  omit  some 
reasonable  and  prudent  effort  to  see  for  herself  that  the  crossing 
was  safe.  But  the  strong  probability  is  that  she  did  see  the  train, 
and  her  husband  did  also,  and  that  he  for  some  reason  undertook 
to  cross  in  its  front,  miscalculating,  perhaps,  its  distance  arid 
speed,  and  his  opportunity.  She  was  not  bound  to  suspect  that 
purpose  until  she  saw  it  being  executed.  Before  that,  she  might 
reasonably  expect  him  to  stop  and  wait.  When  she  saw  that  he  was 
about  to  make  the  attempt,  they  must  have  been  very  close  to  the 
track.  She  was  not  bound  to  jump  from  the  wagon.  That  might 
seem  to  her  as  dangerous  as  to  ait  still.  She  could  not  be  required 
to  seize  the  reins,  or  interfere  with  the  driver.  That  is  almost 
always  dangerous  and  imprudent.  She  might  have  begged  her 
husband  to  stop,  and  we  do  not  know  that  she  did  not ;  but,  if  she 
did  not,  and  -sat  silent,  it  does  not  follow,  as  matter  of  law,  that 
she  was  negligent.  Her  husband  seemed  to  have  been  ordinarily, 
a  careful  man.  Having  his  wife  with  him,  one  would  think  would 
make  him  more  so.  He  stopped  twice  before  he  crossed  the 
freight  tracks.  She  was  hardly  blamable,  whpn  both  saw  the 
coming  train,  for  thinking  and  expecting  that  he  would  stop  again. 
When  she  saw  that,  instead  of  that,  he  meant  to  cross,  she  should 
have  spoken,  perhaps ;  but  she  may  have  been  so  near  the  engine 
as  to  have  scarcely  had  time,  or  so  paralyzed  with  fright  at  the 
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impending  danger  as  to  have  lost  her  judgment  and  prudence  for 
the  moment.  The  degree  of  care  to  be  exercised  varies  with 
circumstances  and  emergencies.  If  the  deceased  was  silent,  it 
does  not  follow,  as  matter  of  law,  that  she  was  negligent. 
Which  of  the  two  inferences  we  have  named  should  be  drawn, 
and,  if  the  latter,  whether  the  surrounding  circumstances  suffi- 
ciently show  that  the  deceased  was  not  in  fault,  were  questions 
which  we  think  should  have  gone  to  the  jury. 

The  judgment    should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  EaRL  and  Gray,  J  J.,  not  voting.     Peckham, 
J.,  not  sitting. 

UupnUd  MacUfHice'— See  New  York,  P.  fi  N.  R.  Co.  *.  Cooper's.  Adm.,  u«/*, 
p.  33;  Galveston,  H.  &  S.  R.  Co.  v.  Kutac,  ante,  p.  ^79. 


\ 


Central  Railroad  Co. 


{Georgia  Sufreme  Court,  March  18, 1889.) 

OreaHlMW— Statutory  Slmali— Tnapaiun  Ott  Truk,— The  statutory  dili- 
gence required  touching  the  use  of  the  bell  or  whistle,  and  touching  checking  of 
traine,  on  approaching  public  crossings,  is  exucted  primarily  for  the  benefit  of 
persons  crossing  the  track,  and  not  tor  those  walking  along  it,  yet  relativeh'  to 
the  latter,  as  well  as  the  former,  a  failure  to  comply  with  the  statute  is  evidence 
of  negligence  to  be  considered  by  the  jury. 

■ama — B«gr««  of  Car*. — Ordinary  care,  by  one  crossings  railway  upon  a  pub- 
lic crossing,  is  not  the  measure  of  ordinary  care  for  one  using  Che  track  to  walk 
upon,  although  al  the  moment  he  may  be  at  or  on  such  a  crossing.  One  who 
undertakes  to  make  a  passway  of  a  railroad  must  use  that  degree  of  diligence 
which  every  prudent  person  uses  who  puts  himself  unnecessarily  in  a  perilous 
situation.  Tiie  evidence  in  the  record  strongly  indicates  that,  had  the  Injured 
party  come  up  to  this  measure  of  diligence,  he  could  and  would  have  avoided  the 
consequences  to  himself  of  the  negligence  of  the  company  ;  and  a  new  trial  is 
ordered  on  this  question  alone,  with  direction  to  render  judgment  for  the  amount 
already  assessed,  or  dismiss  ihe  action,  according  as  the  finding  of  another  jury 
may  be  in  the  affirmative  or  the  negativt  touching  this  one  question. 

Error  to  Superior  Court,  Sumter  County. 

Lyon  &  Estes  and  E.  A.  Hawkins  for  plaintiff  in  error. 

Guerry  &  Son  and  B.  P.  Hollis  for  defendant  in  error. 

Bleckley,  C.  J. — Raifordobtainedaverdictfor$i,5cx>damages 
against  the  railroad  company  for  a  personal  injury,  and  a  motion 
17  A.  &  E.  R.  R.  Caa.— 31 
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for  a  new  trial  by  the  company  was  denied.     The  injury   resulted 
in  the  loss  by  Raiford  of  one  hand  and  part  of  one  foot. 
Fut*.  We  are  satisfied  that  the  damages  were  assessed  upon 

the  theory  that  both  parties  were  negligent.  That 
theory  is  well  warranted  by  the  evidence.  The  injury  occurred  at 
a  street  crossing,  and  Raiford  was  stricken  while  upon  the  crossing 
or  very  near  to  it ;  but  he  was  not  using  the  highway  for  the  pur- 
pose of  crossing  the  railroad,  but  was  using  the  track  for  the 
purpose  of  walking  along  it.  It  was  late  at  night.  He  had  already 
passed  up  the  railroad  for  some  distance,  and  had  stepped  off  the 
track  to  allow  a  freight  train  to  pass.  He  then  returned  to  it  and  con- 
tinued to  walk  along  it,  although  he  knew  that  another  freight 
train  was  behind,  and  would  probably  soon  overtake  him.  The 
only  explanation  he  gives  why  he  was  not  looking  out  was  that 
he  expected  that  train  to  "drill"  at  the  station.  He  says  it  came 
upon  him  unawares,  and  he  did  not  discover  its  approach  until  it 
waswithin  some  four  feet.  He  then  attempted  to  leave  the  track,but 
was  too  late.  It  struck  him  and  inflicted  the  injury.  Whether  he 
was  then  upon  the  crossing  or  slightly  beyond  it  is  uncertain,  but 
in  either  case  there  was  negligence  on  the  part  of  the  railroad  em- 
ployes, under  sections  708-710  of  the  code,  in  failing  to  ring  the 
b^ll  and  check  the  train. 

While  these  measures  of  statutory  diligence  are  intended  for 
the  protection  of  persons  crossing  the  track,  and  not 
for  those  walking  along  the  track,  yet  relatively  to  the 
latter,  as  well  as  the  former,  a  failure  to  comply  with 
the  statute  is  evidence  of  negligence  to  be  considered 
riuglMll.  by  the  jury.  Georgia  R.  v.  Williams,  74  Ga.  723. 
Looking  at  the  whole  chaise  of  the  court  as  we  find  it 
set  out  in  the  record,  there  was  no  error  committed  either  in  the 
instructions  given,  or  by  refusing  to  instruct  as  requested.  So  far 
as  requests  were  legal,  they  were  substantially  embodied  in  the 
main  chaise. 

3.  We  should  affirm  the  judgment  refusing  a  new  trial  without 
hesitation  were  it  not  that,  according  to  any  view  we 
ContrlbatoiT  can  possibly  adopt  with  reference  to  ordinary  diligence 
nefUgKwe-  on  the  part  of  Raiford,  we  are  unable  to  see  how  it 
Fulnn  u  could  have  failed  to  protect  him  against  the  conse- 
Moojifliiary  quences  of  the  company's  negligence.  On  the  part  of 
diligtnce.  the  company  there  seems  to  have  been  no  negligence 
whatever  except  in  faihng  to  ring  the  bell  and  check 
the  train,  as  required  by  the  statute.  With  knowledge  that  the 
train  was  behind,  and  was  soon  to  pass  along  the  track,  Raiford, 
while  walking  along  the  track  in  front  of  it,  was  bound  to  come  up 
to  that  measure  of  diligence  which  a  prudent  person  would  have 
exercised  for  his  own  safety  under  like  circumstances.  He  may 
have  exercised  that  degree  of  care  which  such  a  person  would  have 
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used  in  crossing  a  railroad  upon  a  public  crossing,  but  that  would 
nit  suffice;  for  one  who  walks  upon  a  railway  track,  using  and 
intending  to  use  it  as  a  passway,  not  only  at  the  crossing  but  oji 
both  sides,  must  be  much  more  on  the  alert  than  when  ho  merely 
attempts  to  cross  from  side  to  side  of  the  railroad.  The  train  was 
a  heavy  freight  train,  going  slowly  up  grade,  and  it  seems  to 
u!i  that  if  Raiford  had  given  even  slight  attention  to  the  perils  of 
his  situation,  he  would  have  discovered  the  approach  of  the  train 
in  time  to  protect  himself.  He  must  have  been  not  only  negligent, 
but  grossly  negligent,  to  have  been  run  down  by  such  a  train  under 
the  circumstances.  Central  R.  &  B.  Co.  v.  Smith,  78  Ga.  694.  We 
fully  recognize  it  as  a  question  of  fact,  and  not  of  law,  whether  by 
the  use  of  ordinary  diligence  he  could  have  avoided  the  conse- 
quences to  himself  of  the  company's  negligence.  Rut  it  is  oixr 
duty,  on  a  motion  for  a  new  trial,  which  complains  that  the  ver- 
dict is  contrary  to  the  evidence,  to  form  our  own  opinions  upon 
such  a  fact;  and,  where  they  are  so  decided  lis  in  the  present 
case,  it  is  our  duty  to  give  effect  to  them  by  ordering  a  new  trial. 
But  we  shall  confine  the  new  trial  to  the  single  question,  and  direct 
that  such  trial  be  had  for  the  sole  purpose,  of  ascertaining* by  'the . 
verdict  of  another  jury  whether  Raiford  could,  by  the  use  of  ordi- 
nary diligence,  have  avoided  the  injury.  If  he  could,  and  the  jurj- 
so  find,  we  direct  that  the  action  be  dismis.scd.  If  he  could  not, 
and  the  jury  so  find,  we  direct  that  judgment  be  entered  up  in  his 
favor  for  the  amount  assessed  by  the  former  jury  to  wit,  $1,500, 
with  interest  thereon  from  the  date  of  the  previous  verdict.  ' 
Reversed,  with  direction. 

t  Am.  i;    Eng. 


Hartford  and  Connecticut  Valley  R.  Co. 

{CoiiHtclHtil  Supreme  Court  i/  Errors,  July  7, 1888.) 

Oroidns*— SlduOa— FrlsbtMdnE  Hon*— pknUsl  Hlfbwv.— When  a  rnilroad 
ia  laid  out  parallel  to  and  near  a  highway,  the  conipanv  has  authority  to  operate 
its  road  in  the  usual  and  ordinary'  way,  including  the  nght  to  give  the  usual  and 
proper  gignaU  of  danjjer,  as  by  the  sounding  of  whistles  or  the  ringing  of  heWt. 
and  it  la  not  liable  for  Injurie"  caused  through  the  frightening  of  a  horse  by  a 
whistle  sounded  by  a  train  approaching  a  grade  crosEing. 

Buna — BlKnala-^KeEltsencc.— The  Connecticut  statute  directs  that  the  engineer 
of  the  train  shall.  Hilhin  So  rods  of  anv  grade  crossing,  sound  the  whistle  or  ring 
-thebetl.    By  re:ison  of  i-urves  in  a  railroad  and  high   bluHs  on  either  side,  the 
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Kignal  when  given  at  a  distance  or  So  rode  from  a  crossing  was  not  likely  to  be 
heard  by  persons  near  the  crossing.  A  whistling  post  was  therefore  erected  at  a. 
distance  of  45  rods  from  the  crossing,  in  a  place  much  more  favorable  to  the  hear- 
ing of  the  signal,  //eld,  that  as  a  signal  pven  at  the  wliistling  post  in  a  proper 
manner  was  given  at  the  place  where  it  would  have  the  most  effect,  such  act  was 
not  the  negligence  on  the  part  of  the  engineer,  and  that  the  fact  that  on  the  night 
of  the  accident  the  signal  could  have  been  heard  at  the  crossing  although  given 
at  a  distance  of  So  rods  did  not  affect  the  engineer's  act. 

Appeal  from  Superior  Court,  Hartford  County. 

Action  by  Leonard  Bailey  against  the  Hartford  &  Connecticut 
Valley  R,  Co.  to  recover  damages  for  personal  injuries.  Defend- 
ant appeals  from  a  judgment  for  the  plaintiff. 

//.  C.  Robinson  3.nd,  S.  A.  Robinson  for  appellant. 

S.  L.  Warner  and  M.  E.  Culver  for  appellee. 

Andrews,  J. — A  highway  runs  parallel  with  and  near  to  the 
defendant's  railroad  track  for  about  three-fourths  of  a  mile  at  a 
part  of  its  road  two  or  three  miles  south  of  the  city  of 
FMto.  Middletown.     A  passenger  train,  moving  northerly  at 

the  rate  of  30  or  35  miles  an  hour  along  that  part  of 
the  railroad,  sounded  its  whistle  as  a  signal  of  its  approach  to  a 
grade  crossing.  The  whistle  was  sounded  in  a  reasonable  manner, 
and  at  the  regular  whistling  post,  about  45  rods  south  of  the  grade 
crossing.  The  whistling  post  had  been  at  the  same  place  for  20 
years.  Southerly  from  the  post  there  was  a  sharp  curve  in  the 
road,  and  on  its  westerly  side  a  high  bluff,  from  60  to  75  feet  high. 
The  post  was  set  up  and  kept  at  thatplaccfor  the  reason,  assigned 
by  the  defendant,  that  because  of  the  curve  and  the  bluff  a  signal 
given  there  was  more  effective  and  reliable,  and  more  likely  to  be 
heard  at  the  grade  crossing,  than  if  given  80  rods  away.  The  train 
did  not  whistle  at  the  point  80  rods  from  the  crossing.  The 
plaintiff  was  travelling  on  the  parallel  highway,  going  north,  and 
was  at  a  point  about  35  rods  south  of  the  grade  crossing  when  the 
whistle  sounded.  He  had  a  horse  of  ordinary  gentleness,  and 
was  driving  with  ordinary  care.  His  horse  was  frightened  by  the 
whistle,  ran,  and  threw  him  out  on  the  ground,  and  he  received 
the  injuries  thereby  which  are  complained  of  in  this  action.  It 
was  in  the  evening,  and  it  was  dark  and  raining.  The  engineer 
of  the  train  was  watching  the  track,  and  looking  out  for  the  grade 
crossing,  and  he  did  not  see  the  plaintiff.  His  attention  was 
directed  to  the  track  alone,  and  he  was  not  looking  to  see  if  any 
one  was  travelling  on  the  highway. 

The  superior  court  found  that  "the  whole  distance  which  the 
highway  runs  parallel  to  the  railroad  is  made  dangerous  to  travel- 
lers by  the  proximity  of  the  railroad  to  it,  and  that  part  of  it 
where  the  accident  happened  is  especially  so,  particularly  in  tlie 
evening,  when  it  is  dark  and  stormy,  and  at  such  a  time  requires 
of  the  managers  of  railroad  trains  more  than  ordinary  caution  and 
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care  that  persons  travelling  with  teams  on  the  highway  do  nijt 
have  their  horses  unnecessarily  frightened,  and  themselves  injured 
in  consequence."  Having  laid  down  this  as  the  rule  of  duty  in- 
cumbent upon  the  defendant  at  that  time  and  place,  that  court 
found  the  defendant  "guilty  of  negligence  in  giving  no  signal  of 
the  approach  of  its  train  80  rods  from  the  grade  crossing,  and 
in  fact  giving  notice  by  whistling  at  the  post ;  and  that  reasonable 
care  by  the  defendant  under  the  circumstances  required  it  to  have 
given  a  signal,  by  whistle  or  otherwise,  eighty  rods  from  the  cross- 
ing, and  to  have  occasionally  rung  its  bell,  and  not  blown  its 
whistle  along  the  line  of  the  parallel  highway,  until  the  crossing 
was  reached."  And  thereupon  the  court  rendered  judgment  in 
favor  of  the  plaintiff  for  substantial  damages.  The  defendant  has 
appealed  to  this  court. 

The  law  requires  the  managers  of  railroad  trains  the  utmost 
possible  care  forthe  safety  of  their  own  passengers.     A  section  of 
the  statutes  directs  with  particularity  what  the  engi- 
neer of  a  train  must  do   when  approaching  a   grade     Duty  of 
crossing.    These  are  duties  of  the  very  highest  nature,     nllrmtd 
The  duty  which  such  managers  are  under  to  persons    oompuyt* 
travelling  with  teams  on  a  highway  is  a  limited  one  at     p«noiii 
the  most,  and  one  that  should  never  be  permitted  to     traTilUag 
interfere  in  the  slightest  degree  with  the  higher  duty    mhigt-wajt 
they  owe  to  their  own  passengers,  and  to  persons  upon 
grade  crossings.      Under  no  circumstances  are  they  required  to 
exercise  more  than  ordinary  caution  and  care  towards  persons 
travelling  on  a  highway.     And  in  so  deciding  the  superior  court 
required  of  the  defendant  that  which  the  law  does  not  require. 
A  highway  cannot  be  laid  out  within  300  feet  of  a  railroad  except   . 
upon  the  approval  of  a  judge  of  the  superior  court.     A  railroad 
cannot  be  located  except  upon  the  approval  of  the  railroad  com- 
missioners.    When  a  railroad  is  located  near  to  a  highway,  and 
the  location  is  approved  by  the  railroad  commissioners,  or  when  a 
highway  is  laid  out  within  the  prohibited  distance  or  a  railroad, 
and  the  lay  out  has  been  approved  by  a  judge,  such  approval,  in 
either  case,  implies  the  adjudication  upon  the  question  of  danger 
to  travellers  on  the  highway  by  reason  of  trains  on  the  railroads. 
After  having  such  an  approval  of  its  location,  a  railroad  company 
has  authority  to  operate  its  road  in  the  usual  and  ordinary  way, 
including  the  right  to  make  all  the  noises  incident  to  the  working 
of  its  engines  and  cars,  and  also  the  right  to  give  the  usual  and 
proper  signals  of  danger,  as  by  the  sounding  of  whistles,  or  the 
ringing  of  bells  ;  and,  while  exercising  such  rights  in  a  reasonable 
manner,  the  railroad  company  is  not  liable  for  injuries  occasioned 
by  horses,  when  being  driven  on  a  highway,  taking  fright  at  such 
noises.    The  whistle  which  frightened  the  plaintiff's  horse  was  a 
signal  that  the  train  was  approaching  a  grade  crossing.    There  was 
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no  claim  but  that  the  whistle  was  sounded  properly  for  that  pur- 
pose. The  statute  (Gen.  St.  §  3554)  directs  that  the  engineer  of 
every  train  shall  within  80  rods  of  any  grade  crossing  sound  the 
whistle  or  ring  the  bell.  This  is  required  that  all  persons  who  are 
about  to  cross  the  track  at  the  grade  crossing  may  have  notice 
that  the  train  is  coming.  Obviously,  such  notice  should  be  given 
at  such  place  and  by  such  means  as  will  be  the  most  likely  to 
accomplish  the  object  which  the  statute  has  in  view.  That  the 
whistle  is  the  more  effective  means  of  warning  than  the  bell  Is 
established  by  common  knowledge,  as  well  as  by  an  almost  uni- 
versal usage.  So  uniform,  indeed,  is  this  usage,  that  an  omission 
to  sound  the  whistle,  except  at  a  place  where  the  railroad  com- 
missioners had  authorized  the  whistle  to  be  omitted,  even  if  the 
bell  was  rung,  would  undoubtedly  be  regarded  as  negligence.  If 
by  reason  of  curves  in  the  railroad,  or  by  reason  of  high  bluffs  on 
either  side,  the  signal,  when  given  at  a  distance  of  So  rods  from 
the  crossing,  is  not  likely  to  be  heard  by  persons  near  the  crossing, 
but  when  given  at  a  distance  of  45  rods  is  certain  to  be  heard  by 
such  persons,  then,  by  every  rule  of  good  sense,  the  signal,  if  to  be 
given  but  once,  should  be  given  at  the  latter  distance,  and  not  at 
the  former.  To  argue  the  other  way  is  a  plain  "sticking  in  the 
bark."  The  finding  upon  this  part  of  the  case  is  as  follows :  "  Im- 
mediately below  the  whistling  post  is  a  sharp  curve  in  the  track, 
and  on  the  westerly  side  of  it  a  steep  bluff  from  sixty  to  seventy 
five  feet  high,  which  somewhat,  and  in  certain  conditions  of  the 
atmosphere,  considerably  tends  to  obstruct  and  interrupt  the  pass- 
age of  the  sound  of  trains  coming  from  the  south."  Taken  in 
connection  with  the  successful  use  for  20  years  by  the  defendant 
of  the  45  rods  distance,  this  makes  a  very  strong  affirmative  case 
that  the  signal  when  given  there  is  much  more  likely  to  be  heard 
at  the  grade  crossing  than  when  given  at  the  So  rods  distance. 
The  finding  continues:  "But  it  did  not  appear  on  the  night  in 
question  that  the  signals  required  by  law  could  not  have  been 
heard  at  the  grade  crossing  if  they  had  been  given  at  80  rods 
below."  It  is  sufficient  just  hereto  say  that  this  may  be  no  more 
than  a  statement  that  there  was  an  absence  of  evidence  on  the 
point.     We  will  recur  to  it  further  on. 

The  defendant's  engineer  gave  a  signal  required  by  law.  He 
gave  it  in  a  proper  manner,  by  the  most  efficient  means,  and,  so 
far  as  appears,  at  the  place  where  it  would  have  the  most  effect. 
To  call  such  an  act,  when  done  in  such  a  manner,  negligent,  seem^i 

a  misapplication  of  terms.  It  was  claimed  upon  tho 
HasUgMiM  argument  by  the  defendant's  counsel, — and  apparently 
ingiTlBg  with  confidence,^that,  had  the  engineer  omitted  to 
d^DAli.  give  this  very  signal  he  would  have  exposed  himself 

to  a  criminal  prosecution,  and  to  a  fine  of  not  less  than 
fio.     Gen.  St.  g§  3554,  3557,  3607.     This  is  a  view  of  the  case: 
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which  we  have  not  found  it  necessary  to  consider.  Negligence 
has  been  defined  by  this  court  to  be  a  failure  to  perform  some 
act  required  by  law,  or  doing  the  act  in  an  improper  manner.  It 
is  certain  that  the  act  of  the  engineer  does  not  come  within  this 
definition.  The  recent  case  of  Lamb  V.  Old  Colony  R.  Co.,  140 
Mass.  79,  was  as  follows :  The  plaintiff  was  driving  his  horse  along 
a  highway  parallel  to  and  adjoining  the  defendant's  railroad ;  his 
horse  was  frightened  by  the  smoke  from  the  engine  of  a  passing 
train,  and  the  plaintiff  was  injured  in  consequence.  The  smoke 
which  frightened  the  horse  was  occasioned  by  "firing  up"  the  en- 
gine, — that  is,  mending  the  fire,  or  adding  fuel  to  iti — the  ordi- 
nary effect  of  which  is  to  cause  the  emission  for  a  short  time  of 
very  black,  dense  smoke  from  the  smoke  stack.  The  contention 
of  the  plaintiff  was  that  it  was  practicable  to  run  the  train  for  the 
whole  distance  where  the  railroad  adjoined  the  highway,  without 
firing  up,  and  that  the  act  of  firing  up  on  the  stretch  of  railroad 
adjoining  the  highway  was  unnecessary  for  the  ordinary  running 
of  the  train,  and  exposed  travellers  to  an  unnecessary  danger. 
There  was  no  evidence  in  the  case  that  the  persons  managing  the 
train  knew  that  the  plaintiff  was  on  the  highway,  but  there  was 
evidence  that  they  would  have  seen  him  if  they  had  been  on  tha 
lookout  for  travellers  on  that  part  of  the  highway ;  and  the  plain- 
tiff, on  this  part  of  the  case,  contended  that  the  defendant  was 
negligent  in  not  observing  him,  and  avoiding  firing  up  when  it 
would  endanger  him.  Upon  these  facts  and  claims  the  court  said: 
"The  lawfulness  of  the  act  cannot  depend  upon  whether  a  trav- 
eller happens  to  be  at  such  a  distance  from  the  engine  that  he  will 
not  be  endangered  by  the  smoke  caused  by  it,  or  in  such  a  posi- 
tion that  he  cannot  be  seen  by  the  fireman  or  engineer.  If  it  is 
their  duty  to  sec  one  traveller  outside  the  location  of  the  railroad, 
it  is  their  duty  to  sec  how  many  travellers  there  are,  and  to  ob- 
serve the  position,  direction  and  speed  of  each,  the  speed  of  the 
engine,  the  state  of  the  atmosphere,  the  direction  and  force  of  the 
wind,  the  character  of  the  coal  used,  and  other  circumstances 
which  may  determine  whether  all  travellers  are  and  will  continue 
to  be,  until  the  smoke  is  dissipated,  in  such  a  position  that  their 
horses  will  not  be  affrighted  by  it.  Being  under  no  obligation  to 
watch  for  travellers,  the  defendant  could  not  have  been  guilty  of 
negligence  in  not  seeing  and  avoiding  the  plaintiff," 

We  come  back  now  to  the  language  of  the  finding  before 
quoted,  that  "it  did  not  appear  on  the  night  in  question  that  the 
signals  required  by  law  could  not  have  been  heard  at  the  grade 
crossing  if  they  had  been  given  eighty  rods  below."  The  judg- 
ment rendered  makes  it  probable  that  the  court  regarded  this  as 
equivalent  to  a  positive  finding  that  on  the  night  in  question  the 
signals  required  by  law  could  have  been  heard  at  the  grade  cross- 
ing if  they  had  been  given  80  rods  below,  and  that  consequently 
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the  engineer  was  negligent  on  that  night  in  not  sounding  the 
whistle  at  that  distance  from  the  crossing.  If  this  is  correct,  then 
upon  some  other  occasion,  when  the  conditions  were  such  that 
the  signals  required  by  law  could  not  be  heard  at  the  grade  cross- 
ing if  given  80  rods  below,  the  engineer  would  be  negligent  if  he 
should  give  them  at  that  distance,  and  omit  to  give  them  at  the 
whistling  post ;  and  thus  the  duty  of  the  engineer  to  give  or  not 
to  give  the  signals  required  by  law  at  the  whistling  post  would  be 
made  to  depend  upon  the  direction  and  force  of  the  wind,  the  de- 
gree of  moisture  in  the  air,  the  electrical  condition  of  the  atmos- 
phere, or  some  one  or  all  of  the  circumstances  which  affect  the 
transmission  of  sound.  These  are  conditions  many,  and  perhaps 
all,  of  which  are  liable  to  change  almost  every  moment,  and  which 
it  would  be  wholly  impracticable  for  the  engineer  of  a  railroad 
train  to  ascertain  beforehand.  Indeed,  it  is  very  questionable 
whether  there  is  any  human  knowledge  by  which  these  conditions 
and  changes  can  be  predicted  with  any  such  certainty  as  to 
make  them  available  in  the  management  of  railroad  trains.  It 
would  be  clearly  unjust  to  hold  an  engineer  to  be  guilty  of  negli- 
gence for  being  ignorant  of  those  things  which  the  highest  skill 
has  hitherto  failed  to  discover. 

There  is  error  in  the  judgment  of  the  court  below.  The  other 
judges  concurred. 

BtatntOTT  BlKlMls-~'FTlshtuil&s  HOTMl. — A  statute  requiring  the  whistle  to  be 
blown  and  the  bell  to  be  rung  when  approaching  a  highwajf  crOBEing  is  intended 
for  the  protection  ofperaonii  who  do  not  intend,  as  well  is  for  those  who  intend 
to  use  the  crossing;  and  if.through  a  raiiuretogive  the  signals.a  traveller  approaches 
•o  near  the  track  that  his  horse  is  frightened  by  the  passing  train,  the  company 
is  liable.  Ransom  v.  Chicago,  St.  P.  M.  Sc  O.  R.  Co.,  19  Am.  Sc  Bng.  R.  K.  Cas. 
16;  People  V.  New  Yorlt  Cent.  R.  Co.,  13  N.  Y.  78,  aff 'g.  25  Barb.  (N.  Y.)  199; 
Wakelield  t.  Connecticut  Sc  P.  R.  Co.,  37  Vt.  330;  Pennsylvania  R.  Co.  :■.  Bar- 
nett,  59  Pa.  St.  359;  Pollock  v.  Eastern  R.  Co.,  114  Mass.  158;  Norton  v.  Eastern 
R.  Co.,  1 13  Mass.  366;  Prescolt  t.  Eastern  R.  Co.,  1 13  Mass.  370;  Texas  i:  Pac. 
R.  Co.,  V.  Chbpman.  ^7  Tex.  75;  Strong  v.  PlacerviUe  R.  Co.,  8  Am.  Sc  Eng.  R. 


R.  Cas.  i73;  Grand  Trunk  R.  Co,  t/.  Rosenberger,  9  Can.  Su/.  Cl.y 
'£  Eng.  R.  R.  Cas.  8,  alTg.  SOnt.  App.  483,  15  Am.  ii  Eng.  R.  R. 
e  Flint  v.  Norwich  &  Vf.  R. 


Am.  &  Eng.  R.  R.  Cas.  8,  alTg.  SOnt.  App.  483,  15  Am.  &  Eng.  R.  R.  C.is.  448. 
"ut  see  Flint  v.  Norwich  &  Vf.  R.  Co,  110  Mass.  iis. 

But  the  statute  imposes  no  obligation   to  give   warning  to  persons  who  ai 


mere!/  travelling  on  a  parallel  road  without  any  Intention  of  croBsing.  East 
Tennessee  V.  &  G.  R.  Co.  v.  Feathers,  10  Lea,  (Tenn.)  103;  s.  c,  ij  Am.  &  Eng. 
R.  R.  Cas.  446.  And  a  person  who  has  tied  his  team  to  a  hitching  post  near  the 
railroad  cannot  claim  damages  for  injuries  to  his  horses  caused  by  their  being 
frightened  by  an  approaching  train.  '*hich  failed  to  give  the  statutory  signals; 
....-,■.«■--    ^   .  .  .      .  -  St.  Louis 


The  duly  of  complying  with  the  statute  only  exists  while  the  ciirs  are 
approaching  the  crossing,  and  a  complaint  which  is  so  framed  as  10  admit  the 
Inference  that  the  failure  to  signal  occurred  after  the  cars  had  passed  the  crossing 
is  bad  on  demurrer.     Wilson  v.  Rochester  &  S.  R.  Co.,  16  Barb.  (N.  Y.)  167. 

It  is  not  negligence  to  ring  the  bell  when  approaching  a  crossing  unk-ss  it  is 
done  wantonly.     Morgan  v.  Norfolk  Southern  R.  Co.. 98  N.  C.  147. 

HoTMi FrlsiitMMd by HegUcent KMiasaBSiit ot  BncliM. — See  Billman  V.Indian- 
apolis C.  &  L.  R.  Co.,  76  Ind.  166, s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  41,  note  49. 
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A  railroad  company  has  the  right  to  make  such  noises  as  are  necesEarilj'  inci- 
dent to  the  running  and  reversing  of  Its  engines;  and  a  person  Injured  through 
the  frightening  of  his  horse  while  approachin^r  a  crossing  cannot  recover  except 
unnecessary  noise  was  made  in  the  use  of  the  engine  at\er  the  engineer  saw 
plaintlCT  approach'ing.     Morgan  v.  Norfolk  Southern  R.  Co.,  98  N.  C.  Z47. 

If  an  engine  is  negligently  stopped  at  a  crossing,  and  steam  is  negligently 
allowed  to  escape  from  it,  the  company  Is  liable  for  injuries  to  a  horse  which  is 
being  lawfully  driven  along  a  public  road  for  the  purpose  of  crossing  the  track, 
and  which  is  frightened  by  the  steam.  Louisville  &  N.  R.  Co.  v.  Schmidt,  8 
Am.  &  Eng.  R.  R.  Cas.  348.  But  It  is  contributory  negligence  precluding  recov- 
ery for  a  person  in  chaise  of  a  horse  to  attempt  lo  take  It  across  a  track  in  front 
ot'^a  stationary  engine  emitting  steam,  afler  it  has  become  frightened.  Louis- 
ville &  N.  R  Co.  I'.  Schmidt,  8  Am.  &  Eng.  R.  R.  Cas.  248;  Union  Pac.  R.  Co. 
V.  Hutchinson,  39  Kan  485.  ' 

H«cUc«iit  Act  of  FUfinHi. —  A  flagman  signaled  plaintiff  to  drive  over  the  cross- 
ing, just  as  he  reached  the  track  the  flagman  to  avoid  a  collision  with  an  approach- 
ing train,  called  to  him  to  stop  and  nodded  his  flag  up  close  in  front  of  the  horse. 
The  horse  became  frightened  and  upset  the  buggy,  injuring  ptaintilT.  Held  that 
it  was  for  ttie  jury  to  say  whether  plaintiff  was  guilty  of  contributory  negligence 
in  failing  to  observe  the  approaching  train.  Buchanan  ['.Chicago  M.  &  St,  P.  R. 
Co..  35  Am.  &  Eng.  R.  R.  Cas.  378. 

FaUon  to  7*nce. — Where  plaintiff  was  driving  on  a  highway  beside  a  railroad 
track,  and  his  horses  becoming  frightened  by  a  passing  train,  ran  upon  the  track 
and  were  injured,  the  question  whether  the  failure  of  the  company  to  fence  the 
track  was  the  proximate  cause  of  the  injury  was  properlv  left  to  the  jury.  Maher 
V.  Winona  Si  St.  P.  R.  Co.,  Am.  &  Eng.  R.  R,  Cas.  572. 

Aetloii  lOr  Paucity. — A  suit  for  the  benefit  of  a  person  injured  through  bis 
horses  )>eing  frightened  when  approaching  a  crossing  by  a  train  running  at  an 
unlawful  speed,  maybe  maintained  for  the  statutory  penalty,  although  there 
was  no  actual  colUston.  Chicago  &  E.  I.  R.  Co.  v.  People,  110  III.  667,  see  also 
Grand  Trunk  R.  Co.  v.  Rosenberger,  9  Can.  S,  C.  311,8.  c,  19  Am,  &  Eng.  R, 
R.  Cas.  S.  aff'g,  8  0nt.  App.  482;   i^  Am.  Sc  Eng.  R.  R.  Cas.  448. 

Btldellc« — "Imllw  Deonmnaai. — See  Brown  v.  Eastern  &  M.  R.  Co., fast. 


Western  and  Atlantic  R.'  Co. 


(Su^remr  Court  of  Georgia,  November  9,  18S8.) 

DuBAfra — IntMBtt — DiMretion  of  Jtirj', — Interest  at  the  legal  rate  cannot  be 
added  by  the  jury,  in  their  discretion  to  discretionary  damages  awarded  by  them 
for  a  personal  injury.  Only  special  damages,  computable  upon  director  indirect 
evidence  of  actual  values,  can  he  thus  increased, 

CroMdnr— irecUconcs  <^  dlilld — DairM  of  Dlllgenco, — Due  care  for  its  own 
tafety  in  a  child  nine  years  of  age  is  such  care  as  its  capacity,  mental  and  physi- 
cal, flts  it  for  exercising  in  the  actual  circumstances  of  the  occasion  and  situa- 
tion. Neither  the  average  child  of  it«  own  age,  nor  the  prudent  man,  is  a  stand- 
ard by  which  to  measure  its  diligence  with  legal  exactness.  Such  care  as  the 
capacity  of  the  particular  child  enables  it  to  use,  naturally  and  reasonably,  is 
what  the  law  requires. 

tuns — H*KUK«noa — Violation  of  Ordliuuiaa — Flasmen — R«uoiu,bl«iMU. — It  is 
negligence,  as  matter  of  law,  for  railway  companies  not  to  use  the  precautions 
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Tor  safety  at  public  croBsings  definitely  prescribed  by  statute  or  valid  municipal 
ordinance.  The  CKiBtence  of  an  ordinance,  however,  is  matter  of  fact  to  be 
referred  lo  the  jury  ;  the  court  cannot  noiice  it  judicially.  Such  an  ordinance, 
regulating  speed  of  trains,  and  requiring  flagmen  or  watchmen  to  be  kept  at 
crowded  crossings,  may  be  passed  and  enforced  by  a  city  under  the  general  grant 
of  police  powers  usually  found  in  municipal  charters.  No  unreasonable  ordi- 
nance can  be  valid. 

DamaxM — HcMnre — ObUd — PtotIho*  of  Jnry. — For  a  jiersonal  Injury  to  a  child 
nine  years  of  age,  including  deprivation  of  a  member,  the  law  furnishes  no 
measure  of  damages  other  than  the  enlightened  conscience  of  impartial  jurors, 
guided  by  all  the  facta  and  circumstances  of  the  particular  case.  Among  the 
resulteot  the  injury  to  be  considered  are  pain  and  sulTering,  disfigurement  and 
mutilation  of  the  person  dnd  impaired  capacity  to  pursue  the  ordinary  avoca- 
tions of  life  at  and  after  attainment  of  majority. 

Error  to  City  Court  of  Atlanta. 
yulius  L.  Brown  for  plaintiff  in  error. 
Smith,  Hoke  &  Burton  for  defendant  in  error. 

Bleckley,  C.  J. — The  plaintifl  below,  a  boy  nine  years  of  age, 
obtained  a  verdict  for  $10,000  for  personal  injuries  received  on  a 

public  street  crossing  in  the  city  of  Atlanta,  by  reason 
sutmieiit  of  being  thrown  down  and  run  over  by  the  cars  of  the 
offtsti.  railway  company;  his  chief  injury  being  the  lossof  his 

right  arm,  which  had  to  be  amputated  above  the  elbow. 
The  company  moved  for  a  new  trial  upon  forty  grounds,  all  of 
which  were  overruled. 

I,  The  last  ground  of  the  motion  complains  of  the  charge  of 

the  court  to  the  effect  that  the  jury  might,  in  theirdis- 
IntaMtnpan  cretion,  award,  upon  discretionary  damages,  further 
diBontianuT  damages  in  thcnature  of  interest  computed  at  7  per 
dkinagM  cent,  from  the  date  of  the  injury  to  the  time  of  trial. 

eumat  b«  This  instruction  was  error.  There  is  no  authority  of 
kwardtd.         law  for  treating  the  jury  as  clothed  with  a  double  dis- 

cretion, — a  discretion  to  be  exercised,  first,  in  fixing 
the  amount  of  the  plaintiff's  damages,  and  then  in  augmenting  that 
amount  by  an  assessment,  in  the  nature  of  interest,  for  detention 
of  the  money  or  delay  of  payment.  As  long  as  the  principal 
sum  was  not  only  unascertained-,  but  un ascertainable,  save  by 
the  enlightened  conscience  or  impartial  jurors,  the  law  neither 
appointed  a  day  of  payment,  nor  exacted  any  tender.  The 
privilege  of  tendering  by  guess,  given  by  statute  in  section  3056 
of  the  Code,  is  not  granted  as  a  resource  to  shun  or  stop  interest, 
but  to  avoid  cost.  As  far  back  as  1799,  we  have  statutory  evi- 
dence adverse  to  the  policy  of  increasing  verdicts  on  account  of 
interest  upon  unliquidated  demands.  Cobb,  Dig.  495.  It  was 
thought  consistent  with  this  statute  to  increase  the  damages  in 
trover  by  the  addition  of  interest  on  the  value  of  the  property 
from  the  time  of  conversion.  See  Collier  v.  Lyons,  18  Ga.  648, 
and  other  cases.     So,  in  Georgia  R.  etc.  Co,  v.  Garr,  57Ga.  280, 
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the  power  of  the  jury  to  add  interest  in  computing  damages 
recoverable  by  a  widow  for  the  homicide  of  her  husband  is  tacitly 
recognized.  And  in  Railroad  Co.  !'.  Sears,  66  Ga.  499,  there  is 
apparently  a  like  recognition  of  the  power,  while  the  direct  adju- 
dication was  that  it  was  not  obligatory  as  a  duty.  To  the  same 
effect,  perhaps,  is  Western  &  A.  R.  Co.  v.  McCauley,  68  Ga.  818, 
where  the  action  was  for  killing  a  bull.  But  in  all  these  cases 
the  damages  recoverable  were  special,  and  had  to  be  proved  by 
evidence  applying  directly  or  indirectly  to  values;  while  in  the 
present  case  there  is  no  such  evidence,  and  the  entire  recovery 
is  for  damages  of  a  nature  incapable  of  any  standard  of  measure- 
ment external  to  the  minds  and  consciences  of  the  jury.  In  this 
respect,  though  they  are  not  punitive,  all  claim  to  punitive  dam- 
ages having  been  renounced  at  the  trial,  they  are  as  indefinite  and 
indeterminate  in  their  elements  as  are  damages  of  that  class ; 
consequently  the  case  of  Rattaree  r'.  Chapman,  4  S.  E.  Rep.  684, 
(decided  last  term,)  which  holds  that  the  jury  should  not  be  in- 
structed that  they  are  authorized  to  add  interest  in  assessing 
damages,  where  punitive  damages  can  be  allowed,  rules  this  case. 
In  principle,  the  two  cases  are  one  and  the  same.  To  add  interest 
to  discretionary  damages  is  to  multiply  uncertainty  by  certainty ; 
the  indefinite  by  the  definite ;  a  mixture  of  incongruous  elements 
which  subjects  one  of  the  parties  to  the  burden,  and  gives  the 
other  the  benefit  of  both  kinds.  If  the  time  of  realizing  dis- 
cretionary damages  is  to  be  considered,  (and  doubtless  the  jury 
may  consider  it.)  it  should  be  left  as  one  of  the  terms  of  the 

f;iieral  problem  of  damages,  unfixed  like  all  the  rest  of  the  terms, 
he  rate  of  interest,  as  established  by  law,  has  no  relevancy  to 
the  matter.  Sums  ascertainable  only  by  the  enlightened  con- 
science of  impartial  jurors  do  not  bear  interest  before  verdict, 
either  as  interest  or  as  damages,  with  or  without  discretionary 
allowance  by  the  jury. 

3.  The  cars  which  hurt  the  boy  were  being  switched,  in  the 
heart  of  the  city,  from  the  premises  of  one  railroad  company  to 
those   of    another.     They   were   running   backwards. 
The  boy  was  passing  along  a  street  which  divided  the     Ordinary 
premises  of  the  one  company  from  those  of  the  other,     dUlgMkoe 
and  which  crossed  eight  parallel  tracks.     Hewasupon     ofohiUof 
the  sidewalk.     His  diligence  in  looking  out  for  danger    tonda 
was  and  is   a  main  point   in  the  merits  of  litigation,     jmn. 
The  court  charged  (twenty-fourth  ground  of  the  mo- 
tion) that  "  ordinary  diligence  is  that  degree  of  care  and  attention 
which  ordinarily  reasonable  and  prudent  persons  would  use  under 
the  same  or  similar  circumstances.     If  the  plaintiff  was  a  child  of 
tender  years,  it  would  be  that  degree  of  care  and  attention  which 
a  child  of  average  powers  and  capacity,  of  the  same  age,  would 
use  under  the  same  or  similar  circumstances."     The  objections  to 
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this  chat^e,  as  indicated  in  the  motion,  are  that  the  court  should 
have  used  "men"  instead  of  "persons,"  and  that  it  was  otherwise 
illegal.  We  do  not  go  bapk  to  the  reported  cases  to  see  whether 
the  care  of  "ordinarily  reasonable  and  prudent  persons"  is 
equivalent  to  the  care  of  "  every  prudent  person,"  but  we  surest 
that  the  standard  of  ordinary  care,  under  our  law,  is  the  care  of 
every  prudent  man,  and  not  of  the  average  or  ordinary  prudent 
man  or  person.  In  Beach,  Contrib.  Neg.  §  9,  p.  23,  mention  is 
made  of  the  ideal  average  prudent  man,  whose  conduct  theo- 
retically is  a  constant ;  but  we  prefer  to  look  for  a  standard  to  the 
real  man,  the  prudent  man,  and  to  exclude  the  average  altogether 
from  the  test.  When  the  class  prudent  has  been  reached,  every 
individual  of  the  class  ought  to  be  considered  prudent,  and  there 
is  no  occasion  to  invent  an  average  ideal  man  to  represent  the 
class,  "A  prudent  man  foreseeth  the  evil,  and  hidcth  himself." 
I  have  examined  the  cases  cited  by  Mr.  Beach  with  reference  to 
averaging  the  class  "  prudent,"  except  Walsh  v.  Oregon  R.  & 
Nav,  Co.,  10  Or.  250,  and  in  only  one  of  them  (Coates  z:  Canaan, 
SJ  Vt.  138)  do  I  find  average  treated  directly  as  an  element  in 
defining  ordinary  care. 

But,  conceding  that  average  may  serve  as  a  standard  in  adults, 
it  will  not  follow  that  a  like  standard  should  have  recognition  as 

to  children.  Could  we  assume  an  ideal  constant  as  to 
Avenge  the  former,  who  that  knows  how  precocious  are  some 
intaiUgMiM     children,  and  how  backward  are  others,  would  carry 

the  assumption  down  to  childhood,  and  apply  it  to 

children  ?  Capacity  (which  includes  personal  expc- 
«lilldnii.         rience  as  well  as  natural  gifts)  is  the  main  thing.     Age 

is  of  no  significance,  except  as  a  mark  or  sign  of 
capacity.  Some  of  the  decisions  mention  age  only,  but  most  of 
them  couple  capacity  with  it;  As  specimens,  see  Lynch  i'. 
,  Nurdin,  i  Adol,  &  E.  (N..  S.)  29;  Washington  &  G.  R.  Co.  v. 
Giadmon,  15  Wall.  401;  Sioux  City  &  Pac.  R.  Co.  t'.  Stout,  17 
Wall.  657;  2  Am.  &  Eng.  R.  R.  Cas.  645  ;  Munn  v.  Reed,  4  Allen 
43 1 ;  Mobile  &  M.  R.  Co.  v.  Crenshaw,  65  Ala.  566 ;  8  Am.  &  Eng. 
R.  R.  Cas.  340;  Byrne  v.  New  York  Cent.  etc.  R.  Co.,  83  N.  V. 
620:  6  Am.  &  Eng.  R.  R.  Cas.  617;  Plumley  v.  Birge,  124  Mass. 
57 ;  Dowd  t:  Chicopce,  1 16  Mass,  93  ;  Lynch  v.  Smith,  104  Mass. 
52.  The  study  of  these  and  other  like  cases  will  lead  to  two 
conclusions:  First,  that  no  court  can  hold  that  childhood  and 
manhood  are  bound  to  observe  the  same  degree  of  diligence; 
secondly,  that,  while  the  name  "ordinary  care,"  is  frequently 
applied  to  the  diligence  exacted  by  law  of  a  child,  there  is  little 
propriety  in  doing  so, — due  care  is  always  the  better  and  more 
accurate  description.  Certainly  "extraordinary  care,"  in  any 
proper  sense  of  the  term,  can  never  be  exacted  of  young  children ; 
and  slight  diligence  would  often  be  due  care  on  their  part,  when 
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in  adults  it  would  be  gross  negligence.  The  comparative  degrees, 
extraordinary,  ordinar>^  and  slight,  it  seems  to  us,  cannot  be  fitly 
applied  to  children  in  reference  to  measures  to  bejabserved  by 
them  for  their  own  security.  If  such  an  application  was  sug- 
gested by  Vickers  v.  Atlanta  &  W.  P.  R.  Co.,  64  Ga.  306 ;  8  Am. 
&  Eng.  R,  R.  Cas.  337,  it  was  an  inadvertence,  not  in  what  was 
said  but  in  what  was  implied.  Due  care  on  the  part  of  this  boy 
might  fall  far  short  of  that  of  a  prudent  man,  and  yet  exceed 
that  of  average  boys  of  his  own  age.  According  to  the  evidence 
as  to  his  standing  at  school,  he  was  much  above  the  average  of 
his  class. 

3,  As  to  the  charge  of  the  court  touching  negligence  as  matter 
of  law,  the  application  of  the  statute  and  of  the  city  ordinance, 
the  duty  to  ring  the  bell  and  hold  trains  in  check  so 
as  to  stop  them  at  street  crossings,  the  duty  to  comply  H^Ugens* 
with  the  ordinance  as  to  the  speed  of  trains  not  uutur 
stopped,  and  as  to  keeping  watchmen  or  flagmen  at  nfltw- 
certain  crossings,  and  as  to  responsibility  of  the  rail-  TloUtl(m<]f 
road  companies  for  inattention  or  negligence  by  such  ordlnMioe. 
flagmen  or  watchmen,  (in  respect  to  all  which,  see 
twenty-fifth,  twenty-sixth,  twenty-eighth,  thirty-first,  thirty-thlrd, 
thirty-fifth  grounds  of  the  motion,)  we  have  little  fault  to  find. 
On  these  subjects  we  merely  refer  to  cases  already  adjudicated. 
Atlanta  &W.  P.  R.  Co.  v.  Wyly,  65  Ga.  (20;  8  Am.  &  Eng.  R. 
R.  Cas.  262 ;  Central  R.  &  Banking  Co,  v.  Smith,  78  Ga.  — ;  34 
Am,  &  Eng.  R,  R.  Cas,  i ;  Georgia  R.  Co.  v,  Carr,  73 
Ga.  557;  Western  &  A.  R.  Co.  v.  Meigs,  74  Ga.  857;  Central  R. 
Co.  V.  Russell,  75  Ga.  810.  We  see  no  reason  to  doubt  that  a 
city  which  is  the  terminus  of  numerous  connecting  railways,  and 
which  interchange  business  within  the  corporate  limits,  may,  by 
virtue  of  the  usual  grant  of  police  powers  found  in  municipal 
charters,  not  only  regulate  the  speed  of  trains  and  moving  cars, 
but  prescribe  regulations  for  maintaining  the  necessary  flagmen 
or  watchmen  at  street  crossings,  to  secure  the  safety  of  the  public ; 
and  that  railroad  companies,  as  matter  of  legal  duty,  must  comj)ly 
with  such  requirements  and  regulations,  if  they  are  reasonable. 
Of  course,  nothing  unreasonable  can  lawfully  be  prescribed  by 
virtue  of  general  police  powers,  or,  if  prescribed,  can  be  enforced. 
The  mixing  up  of  flagmen  or  watchmen,  with  the  official  police  of 
the  city  is  irregular,  but  seems  to  us  not  to  vitiate  an  ordinance 
on  the  subject  which  railroad  companies  have  virtually  recognized 
and  assented  to,  by  employing  and  using,  as  flagmen  or  watch- 
men, persons  invested  with  general  police  powers  in  addition  to 
their  functions  as  railroad  employes.  We  will  add  that  the  style 
of  the  charge  touching  the  city  ordinances  was  too  absolute  and 
unconditional,  in  treating  them  as  law,  without  any  reference  to 
the  jury  of  the  question  of  facts  as  to  whether  there  were  such 
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ordinances  before  them,  and  perhaps  as  to  whether  they  were 
reasonable.  The  manner  of  dealing  with  the  subject  in  Central  R. 
&  lianking  Co.  v.  Smith,  supra,  was  more  satisfactorj-,  save  that 
the-  ordinance  involved  in  that  case  was  not  applicable  to  the  facts. 
4.  On  the  measure  of  damages,  see  the  fourth  head-rote.  We 
think  the  court  laid  down  substantially  the  correct  rule  in  the  thirty- 
eighth  ground  of  the  motion  for  a  new  trial,  and  in  that  part  of 
the  fortieth  ground  preceding  the  instruction  relating  to  the  dis- 
cretion of  the  jury  in  allowing  interest.  Wt;  rtgard 
what  is  complained  of  in  the  thirty-sixth  ground  of 
the  motion  as  subject  to  just  criticism,  and  we  think 
it  a  sound  direction  to  give  that  this  part  of  the  charge 
bL-  omitted  on  a  future  trial.  A  brief,  but  excellent,  model  of  a 
charge  upon  the  measure  of  damages,  where  the  subject  of  the 
injury  was  a  child,  will  be  found  in  Davis  v.  Central  R.  Co.,  60 
Ga.  329.  The  court  erred  in  not  granting  a  new  trial,  more 
especially  upon  the  fortieth  ground  of  the  motion.  But  we  put 
the  reversal  of  the  judgment  upon  the  whole  case,  and  think  its 
merits  should  be  investigated  anew,  in  the  light  of  this  opinion. 
As  to  grounds  of  the  motion  which  we  have  not  referred  to,  we 
regard  them  as  free  from  substantial  error. 
Judgment  rcvL-rscd, 


Mtiuiclp&l  Ordinance— TalliUty.— An  ordinance  of  a  city  prohibited  railroad 
compaiiits  from  running  trains  within  the  limitE  of  the  city  at  a  greater  sjieed 
than  four  mileE  per  hour.  In  an  action  to  recover  damages  for  personal  injuries, 
it  appeared  tliat  the  train  which  injured  the  plaintiff  was  running  at  the  rate  of 
twenty-eight  miles  an  hour.  The  distance  of  the  route  over  which  the  train 
travelled  was  ten  miles,  situated  partly  within  the  city  in  question  and  partly 
within  the  adjoining  citj*.  The  defendant  offered  lo  show  thatat  least  siitty-sU 
regular  trains  were  running  over  this  line  of  road  every  day ;  that  this  train 
carried  upon  an  average  3.500  people  ;  that  in  uddition  to  these  trains  over  3,000 
Ions  of  freight  had  to  pass  everv  day,  and  that  if  the  ordinance  in  question, 
and  a  somewhat  similar  ordinance  in  the  adjoining  city,  were  complied 
with  by  the  trainmen,  two  hours  and  ten  minutes  would  be  consumed  in  making 
the  nm  from  depot  to  depot.  It  was  held  (following  Knobloch  v.  Chicago  M.  & 
St.  P.  R.  Co.,  31  Minn.  401  ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  625),  that  the  ordi- 
nance was  not  BO  palpably  and  tnanifeBtly  unreasonable,  and  such  an  abuse  of 
the  discretion  and  arbitrary  exercise  of  the  power  of  the  city  council  upon  its 
face,  as  would  justify  the  court  in  setting  it  aside.  It  is  also  held  that  the  offer 
of  the  defendant  was  not  broad  enough  to  justify  the  court  In  doing  so,  and  that 
to  render  it  sufficient,  it  must  also  be  proved  that  the  locality  In  question  was 
sparsely  settled,  and  its  streets  of  such  a  character  and  so  little  frequented,  as  to 
render  the  ordinance  unnecessary,  and  hence  oppressive  and  void.      Weyl  v. 

fc  Eng.  R.  R.  Cas.  615, 
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Southeastern  Railway  Company. 

[i.  R.,  SI  ^.  B.  Div.  5^4-) 

CroMlng— ObimUOD  to  lUlBlAln  Qftt«i— BMtntorr  DntT— By  i  47  of  the  Rail  - 
■waj  Clauses  Consolidation  Act.  1845,  "  If  a  railway  crow  an;^  public  carriage 
road  on  a  level,  the  company  shall  erect  and  at  all  times  maintain  good  and  suffi- 
cient galen  across  such  road,  on  each  side  of  the  railway,  where  ihe  same  shall 
communicate  therewith  ,  .  .  and  such  gates  shall  be  kept  constantly  closed 
across  such  road  on  both  sides  of  Che  railway,  except  during  the  time  when 
horses,  cattle,  carts  or  carriages  passing  along  the  same  shall  have  to  cross  such 
railway  ;  and  such  gates  shall  be  of  such  dimensions  and  so  constructed  as  when 
closed  to  fence  in  the  railway  and  prevent  cattle  or  horses  passing  along  the  rood 
from  entering  upon  the  railway."  In  an  action  against  a  railway  company  for 
not  properly  fencing  their  line  at  a  level  crossing  according  lo  4  47,  whereby 
horses  belonging  to  the  plain  tiffs  tray  ed  on  to  the  line  and  were  killed.  It  appeared 
that  there  were  gates  at  the  level  crossing  of  the  full  width  of  the  road  properly 
so  called,  but  that  a  swing  gate  had  been  placed  by  tlie  deftrndant's  upon  a  piece 
of  land  beyond  the  limit  of  the  road,  on  the  same  line  with  the  gates,  for  the  con- 
lenience  of  foot  passengers  using  tile  crossing.  The  plaintiff's  horses, after  stray- 
ing from  his  land,  arrived  at  the  gates  at  the  level  crossing,  and  finding  them 
closed,  turned  aside  to  the  swing  gate,  and,  forcing  their  way  through  it,  owing  to 
the  defective  condition  of  (he  posts,  got  on  to  the  line  and  were  killed  bv  a  pass* 
Ing  train.  Nrld,  that  there  was  evidence  of  a  breach  of  the  defendant  s  obliga- 
tion under  ^  47  to  fence  in  the  railway  from  the  road,  and   that  they  were  liable. 

Appeal  by  the  defendants  against  an  order  of  a  divisional  court 
(Manisty  and  Stephen,  JJ.^  for  a  new  trial. 

The  action  was  brought  against  the  defendants  for  not  fencing 
their  line  in  accordance  with  their  statutory  obligation  under  8  &9 
Vict.  c.  20,  §  47,  1  whereby  two  horses  of  the  plaintiff 
strayed  on  the  defendants'  line  and  were  killed   by  a        FWU. 
passing  train.  At  the  trial  before  Huddleston,  B.,  it  ap- 
peared that  the  plaintiff  was  occupier  of  a  farm  at  Albury,  Surrey, 
and  that  four  horses  belonging  to  him  strayed  one  night  from  the 
farm  into  an  adjoining  road,  and  found  their  way  on  to  an  open  com- 
nton,  and  thence  into  a  road  leading  from  the  common  across  the  rail- 
way, which  it  crossed  on  a  level.  At  the  crossing  the  railway  was  pro- 

(i)  Sec.  47  enacts  that,  "  If  the  railway  cross  any  turnpike  road  or  public 
carriage  road  on  a  level,  the  company  shall  erect  and  at  all  times  maintain  good 
and  sufficient  gates  across  such  road,  on  each  side  of  the  railway  where  the  same 
shall  communicate  therewith,  and  shall  employ  proper  persons  to  open  and  shut 
such  gates  ;  and  such  gates  shall  be  kept  constantly  closed  across  such  road  on 
lioth  sides  of  the  railway,  except  during  the  time  when  horses,  cattle,  carts  or 
carriages  passing  along  the  same  shall  have  to  cross  such  railway  ;  and  such 
gates  shall  be  of  such  dimensions  and  so  constructed  as  when  closed  to  fence  in 
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tected  from  the  road  by  two  large  gates  which  were  opened  when  nec- 
essary to  allow  any  vehicle  or  animals  proceeding  along  the  road  to 
cross  the  railway.  On  the  left  hand  side  of  these  gates,  upon  a 
triangular  piece  of  ground  belonging  to  the  defendants,  and  be- 
yond the  limit  of  the  road,  was  a  smaller  swing  gate  for  the  use 
of  foot  passengers  which  was  not  kept  locked,  and  by  means  of 
which  passengers  could  cross  the  railway  at  any  time.  The  plain- 
tiff's horses,  as  was  supposed,  on  arriving  at  the  crossing  and  find- 
ing the  larger  gates  closed,  turned  towards  the  small  swing  gate 
and  pushed  against  the  fence  between  the  posts.  One  of  the 
posts,  of  which  the  part  synk  in  the  earth  had  become  rotten, 
gave  way,  and  the  fence  between  the  posts  fell  down,  and  thus  the 
four  horses  got  on  to  the  railway,  and  two  of  them  were  killed  by 
a  passing  train. 

The  learned  judge  held  that  there  was  no  evidence  of  negli- 
gence to  go  to  the  jury  and  directed  that  judgment  should  be 
entered  for  the  defendants  upon  a  motion  for  a  new  trial.  The 
divisional  court  held  that  it  was  a  question  of  fact  for  the  jury 
whether  the  fence  which  the  horses  broke  down  was  a  part  of  the 
gate  which,  by  §  47  of  the  Railways  Clauses  Act,  1 845,  the  railway 
company  were  bound  to  maintain  at  the  level  crossing,  and  that 
there  must  be  a  new  trial.     The  defendants  appealed. 

W.  Willis,  Q.  C.  and  Ledie  Probyn  for  the  defendants. 

Winch,  Q.  C.  and  Tufion  for  the  plaintiff. 

Lord  Esher,  M.R.— This  is  not  an  easy  case  to  decide,  but 
we  must  endeavor  to  construe  §  47  in  a  reasonable  manner,  having 

regard  to  the  purposes  for  which  it  was  framed.  I  will 
Coutrae-  assume  that  the  gates  at  this  level  crossing  are  the  ex- 
UoiK^  act  width  of  the  road.     A  small  swing  gate  has  been 

lUtnu.  placed  by  the  defendants  beyond  the  limit  of  the  road, 

in  the  same  line  with  the  wide  gates,  for  the  use  of 
persons  crossing  the  line  on  foot.  I  will  assume  that  this  gate 
and  the  fence  surrounding  it,  as  they  were  originally  constructed, 
would  have  kept  horses  and  cattle  off  the  railway,  and  that  the 
fence  had,  without  any  negligence  of  the  company,  but  by  reason 
of  their  not  having  observed  the  rotten  condition  of  one  of  the 
posts,  become  insufficient  for  that  purpose.  If  that  be  so,  and  if 
the  defendants  were  bound  to  guard  that  particular  spot,  it  was 
the  same  thing  as  it  there  had  been  no  guard  there  at  all.     The 

(he  railway  and  prevent  cattle  or  horses  passing  along  the  road  from  entering 
upon  the  railway." 

Sec.  68  enacts  that  a  railway  company  Bhall  make  and  maintain,  "for  the  ac- 
commodation of  the  owners  and  occupiers  of  lands  adjoining  the  railway  .  .  . 
sufficient  fences  for  separating  the  land  taken  for  the  use  of  the  railway  fram  the 
adjoining  lands  not  taken,  and  protecting  such  lands  from  tmpats,  or  the  cattle 
of  the  owticrs  or  the  occupiers  thereof  from  straying  thereout  by  reason  of  the 
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question,  therefore,  must  come  to  this,  whether,  as  against  the 
plaintiff,  the  defendants  were  bound  to  guard  that  particular  spot, 
so  as  to  prevent  straying  cattle  or  horses  getting  from  the  road 
on  to  the  railway.  Now  the  plaintiff's  horses  were  straying 
horses,  and,  therefore,  if  his  case  were  rested  upon  §  68  of  the 
act,  the  authorities  show  that  he  was  not  using  the  road  by 
his  horses  in  such  a  way  as  to  enable  him  to  recover  damages  from 
the  company  under  that  section.  The  decision  in  Manchester, 
Sheffield  and  Lincolnshire  Ry.  Co.  v.  Wallis,  14  C.  B.  213,  was,  I 
think,  a  strong  decision,  but  it  was  the  decision  of  a  very  strong 
court.  It  amounted  to  this,  that  if  a  man  is  driving  his  cattle 
along  a  road  which  runs  alongside  a  railway,  or  even  allowing  them 
to  be  upon  it,  he  is  entitled  to  protection  under  §  68  as  an  "occu- 
pier" of  land  adjoining  the  railway,  but  that  if  his  cattle  are  stray- 
ing on  the  road  or  are  driven  there  by  son;e  one  else  without  his 
consent,  although  his  cattle  are  doing  the  very  same  thing,  and 
are  running  precisely  the  same  danger  as  if  they  were  there  with 
his  consent,  he  is  not  an  "occupier"  of  the  road,  and  §  68  does  not 
apply  to  him.  It  is  useless  now  to  cavil  at  that  decision,  and  I 
think  that  no  court  of  appeal  ought  to  interfere  with  it  and  the 
cases  which  have  followed  it,  for  the  business  of  the  railway  com- 
panies of  this  country  has  been  for  many  years  carried  on  subject 
to  them,  and  the  railway  companies,  though  they  have  had  many 
opportunities  have  not  attempted  to  obtain  an  alteration  of  the 
law  as  so  declared.  I  think,  therefore,  that  those  decisions  must 
stand.  I  will  only  venture  to  say,  that,  if  they  did  not  stand,  I 
should  be  inclined  to  go  further  in  favor  of  the  railway  company 
than  they  did.  It  is  plain  that  the  plaintiff  cannot  avail  himself 
of  §  68. 

The  question  therefore  is  reduced  to  this — whether,  according 
to  the  true  construction  of  §  47,  the  plaintiff  can  avail  himself  of 
the  protection    given   by  it.     The    railway  company 
have  brought   their  line  at  a  level  across  this   road,     tHutat 
which  was  existing  before  the  railway,  and  g  47  is  in-    lerd  onw- 
tended  to  give  protection  to  some  extent  to  the  per-    lug. 
sons  who  are  using  a  road  which  is  interfered  with  in 
this  way  by  a  railway.     Therefore,  I  think  that,  so  far  as  is  possi- 
ble, §  47  ought  to  be  construed  so  as  to  give  the  necessary  pro- 
tection to  the  persons  whose  former  free  passage  along  the  road  is 
interfered  with  by  the  railway — in  such  a  way  as  to  give  those 
persons,  so  far  as  the  words  will  permit,  an   effectual  remedy.     It 
has  been  argued  that  the  words  of  the  section  oblige  us  to  say 
that,  if  the  company's  gates  which  are  put  across  the  road  are  of 
the  same  width  as  the  road,  that  is  all  which  the  company  is  called 
upon  to  do,  and  that,  if  cattle  make  use  of  the  road  in  the  way  in 
which  cattle  will  almost  inevitably  use  it,  and  there  is  a  defect  in 
the  protection  of  the  railway  beyond  the  width  of  the  road,  the 
37  A.  &  E.  R.  R.  Ca$.— -33 
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company  will  not  be  liable  for  any  injury  which  may  result  to  the 
cattle  from  their  getting  upon  the  railway.  It  is  obvious  that  in 
such  a  case  as  the  present,  if  a  place  beyond  the  width  of  the  road 
in  a  line  with  the  wide  gates  is  left  unprotected,  the  almost 
inevitable  consequence  will  be  that  cattle  going  along  the  road  in 
the  ordinary  way  in  which  cattle  are  almost  certain  to  do  will  get 
upon  the  railway  beyond  the  gates.  If  so,  it  seems  to  me  that 
the  remedy  supplied  by  the  gates  would  not  be  effectual  to  pre- 
vent the  mischiefi  which  is  caused  by  the  fact  that  the  railway 
is  brought  across  the  road  on  a  level.  We  must,  therefore,  ex- 
amine §  47  closely  to  see  whether  the  words  oblige  us  to  say  that 
this  ineffective  remedy  is  all  the  remedy  which  the  legislature  has 
given  to  the  persons  who  use  the  road.  Now  §  47  says  that  the 
company  shall  erect  and  maintain  sufficient  gates  "across  such 
road."  The  gates  will  be  "across"  the  road,  even  if  they  are  wider 
than  the  road.  They  cannot  be  narrower  than  the  road,  but  they 
may  be  wider.  Then  §  47  says  that  the  gates  are  to  be  "of  such 
dimensions,  and  so  constructed,  as  when  closed  to  fence  in  the 
railway" — not  to  fence  in  the  road  or  the  level  crossing,  but  to 
fence  in  the  railway — "and  prevent"  (that  is,  constructed  so  as  to 
prevent)  "cattle  or  horses  passing  along  the  road  from  entering 
upon  the  railway."  If  the  words  "along  the  road"  are  construed 
with  the  utmost  strictness,  they  must,  no  doubt,  be  limited  to  cat- 
tle and  horses  keeping  on  the  actual  line  of  the  road.  But,  giving 
to  the,  words  a  construction  which  I  think  they  will  fairly  bear, 
they  may  be  read  so  as  to  make  the  remedy  effective,  that  is,  as 
meaning,  "so  as  to  prevent  cattle  using  the  road  as  a  road  of  pass- 
age from  entering  upon  the  railway."  And  one  consideration 
seems  to  me  to  show  conclusively  that  the  gates  must  in  some 
cases  be  wider  than  the  road.  Suppose  that,  as  happenb  in  many 
cases,  the  line  of  railway  is  wider  than  the  road  ;  if  the  gates  in 
such  a  case  were  only  the  exact  width  of  the  road,  though  they 
would  bar  the  road  when  they  were  shut  across  it.  they  would  not, 
when  they  were  closed  across  the  railway  to  allow  cattle  to  pass 
over  it,  prevent  the  cattle  from  entering  upon  it.  There  would 
be  an  opening  in  the  middle  through  which  the  cattle  could  pass 
on  to  the  line.  In  such  a  case  the  gates  must  clearly  be  wider 
than  the  road.  Supposing,  then,  that  the  circumstances  are 
such  that,  if  the  gates  when  they  are  shut  across  the  road  are  only 
of  the  exact  width  of  the  road,  there  will  be  left  a  gap  so  near  to 
the  gates  that  horses  and  cattle  using  the  road,  and  acting  in  the 
way  in  which  horses  and  cattle  would  almost  inevitably  act,  or,  at 
all  events,  in  which  it  is  extremely  probable  that  they  would  act, 
would  step  oH  the  road,  and,  seeing  the  gap  at  the  end  of  the 
gate,  would  naturally  go  through  it  on  to  the  railway.  If  §  47 
only  requires  that  the  gates  should  be  of  the  exact  width  of  the 
road,  the  consequence  in  such  a  case  would  be  that,  though  the 
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raflway  had  come  across  the  road  at  a  level,  the  remedy  of  the 
gates  given  by  §  47  would  not  be  a  real  remedy  for  the  mischief  so 
far  as  horses  and  cattle  are  concerned  ;  it  would  be  just  as  ineffi- 
cient as  if  there  were  no  gate  at  all  across  the  road.  Is  that  the 
true  meaning  of  §  47?  In  my  opinion  it  is  not.  I  think  that  the 
company  are  bound  to  make  the  gates,  not  merely  the  width  of 
the  road,  but  of  such  a  width  that  when  they  are  closed  they  will 
fence  in  the  railway  so  as  to  prevent  cattle  or  horses,  which  are 
using  the  road  as  a  road  of  passage,  and  acting  as  cattle  or  horses 
naturally  would  act  upon  such  a  road,  from  entering  "on  the  rail- 
way"—not  merely  from  entering  on  the  level  crossing — but  from 
entering  on  the  railway,  and,  whatever  the  width  of  the  road,  if 
it  is  necessary  to  do  so  in  order  to  give  that  protection,  the  gates 
must  be  made  wider  than  the  road.  To  say,  however,  that  the 
company  woyld  be  obliged  to  make  a  fence  a  quarter  of  a  mile 
long,  or  even  a  hundred  yards  long — something  which  no  one 
could  call  a  gate— would  be  absurd  and  unreasonable.  The  obli- 
gation is  to  make  something  which  can  reasonably  be  called  a 
gate,  of  such  a  width  as  to  prevent  cattle  or  horses  which  are  go- 
ing along  the  road  from  getting  onto  tlie  railway,  if  they  are  only 
acting  as  cattle  or  horses  according  to  their  nature  will  almost 
inevitably  act. 

Under  the  circumstances  of  the  present  case,  it  seems  to  me 
that  the  large  gates  were  not  wide  enough,  but  that  the  company 
were  bound  also  to  maintain  the  swing  gate  at  the  side 
and  the  fence  surrounding  it,  in  a  proper  condition.  Obligation  to 
The  evidence  shows  that  this  fence  was  not  in  its  then   >n»int»iii 
condition  sufficient  to  prevent  the  plaintiff's  horses,   twinggat* 
which  were  using  the  road,  from  going  onto  the  railway,    ud  tsnoa 
In  my  opinion,  the  company  were  bound  to  make  and    nrroimdiiig 
maintain  all  the  gates  which  they  had  .actually  erected   It. 
in  a  sufficient  state  of  repair,     judgment  must  there- 
fore be  entered  for  the  plaintiff  for  the  amount  which  we  are  told 
has  been  agreed  upon  between  the  parties. 

LiNDLEV,  L.  J. — 1  also  am  of  opinion  that  this  case  ought  to  be 
decided  adversely  to  the  railway  company. 

We  ought  to  be  careful,  on  the  one  hand,  not  to  stretch  the 
obligations  of  railway  companies  in  favor  of  other  persons,  and,  on 
the  other  hand,  to  see  that  the  obligations  which  are  im-     -11-— j 
posed    on    the    companies    by    the    legislature     are     J^ 
adequately  performed. 

It  is  impossible  in  dealing  with  a  question  of  this  kind  to  avoid 
looking  both  at  §  47,  which  relates  to  level  crossings,  and  at  §  68,  " 
which  relates  to  the  fences  of  land  adjoining  the  railway.  The 
object  of  the  two  sections  together  is,  that  the  railway  may  be 
properly  fenced  off  both  from  public  highways  which  it  crosses  and 
from  adjoining  land.     That  is  the  object  of  the  two  sections,  and 


DigiLizedbyGoOglc 


500  CHARMAN   r.  SOUTHEASTERN  R.  CO. 

they  ought  to  be  construed  so  as  to  give  effect  to  that  object — so 
as  to  protect  the  public  who  use  the  highways  and  level  crossings 
and  to  protect  the  owners  of  adjoining  land.  If  Mr.  Willis's 
construction'  is  right,  there  will  be  a  very  serious  omission  in  the 
protection  given  to  the  public  from  the  danger  of  level  crossings. 

In  my  judgment  the  present  case  turns  very  much  (indeed  I 
might  say  entirely)  upon  that  which  the  railway  company  them- 
selves have  done.  They  have  in  fact  widened  this  road  at  the 
level  crossing- — whether  they  have  thrown  the  triangular  piece  of 
land  by  the  swing  gate  into  the  road  so  as  to  dedicate 
Stllway  it  to  the  public  I  need  not  pause  to  enquire.  Physical- 
wmpuir  ly  they  have  widened  the  road  upon  which  cattle  passing 
mnit nudn-  along  can  get,  and  they  have  made  that  little  triangular 
toln  g»te  piece  of  land  a  part  of  the  level  crossing.  They  have 
enctsd  for  done  this  partly  for  their  own  convenience,  and  partly 
oonvenieiiM  for  the  convenience  of  the  public.  It  is  obviously 
of  foot  extremely  convenient  for  foot  passengers  not   to  be 

tmvellR.  kept  waiting  until  the  large  gates  are  open,  and,  on 
the  other  hand,  it  is  extremely  convenient  to  the  rail- 
way company  not  to  be  compelled  to  have  a  porter  always  there 
to  open  the  large  gates  It  is  a  mutual  convenience.  But  I  wish 
to  point  out  that  this  §  47  would  not  apply  to  a  case  in  which 
the  road  had  not  been  widened  by  the  railway  company  for  pur- 
poses of  their  own.  In  the  present  case  the  company  have 
widened  the  road,  and  have  put  three  gates  across  it  instead  of 
two.  One  of  those  gates  was  defective,  not  defective  for  foot 
passengers,  but  the  post  of  the  fences  against  which  it  rested  had 
got  into  such  a  rotten  condition  that  the  plaintiff's  horses  pressing 
against  it  broke  it  down  and  so  got  onto  the  railway.  It  appears 
to  me,  looking  at  the  duty  which  §  47  imposes  upon  the  company 
of  fencing  off  their  line  at  level  crossings,  that  they  have  failed 
to  perform  their  obligation. 

The  key  to  g  47  appears  to  me  to  be  found  in  a  consideration 
of  its  general  scope,  and  not  in  a  very  critical  examination  of  its 
language.  The  object  of  the  section  is,  that  the  railway  shall  be 
effectually  fenced  off  from  roads  which  it  crosses  on  a  level,  and 
the  company  are  bound  to  maintain  "sufificient  gates"  across  the 
road — it  docs  not  say  one,  or  two,  or  how  many — and  the  pith  of 
it  is,  that  the  gates  "shall  be  of  such  dimensions  and  so  constructed 
as  when  closed  to  fence  in  the  railway  and  prevent  cattle  or  horses 
passing  along  the  road  from  entering  upon  the  railway."  I  say 
nothing  about  the  case  of  an  open  field  on  one  side  of  the  road 
adjoining  the  railway,  and  some  portion  of  the  fence  of  the  field 
being  broken.  We  have  to  deal  with  a  case  in  which  the  road 
has  been  widened  by  the  company,  so  that  cattle  or  horses  passing 
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along  the  old  road  can  get  onto  the  triangular  piece  of  ground 
which  has  been  added  to  it,  and  it  appears  to  me  that  the  railway 
company  have  failed  to  keep  in  sufficient  repair  the  gates  which 
they  have  placed  across  the  road  thus  widened.  That  is  the  sub- 
stance of  the  case.  Any  other  construction  of  the  act  would 
lead  to  this  result,  that,  in  consequence  of  some  little  overlapping 
of  the  two  sections,  the  company  would  not  do  the  very  thing 
which  they  were  intended  to  do,,  viz.,  prevent  horses  and  cattle 
from  getting  on  to  the  railway.  Having  widened  the  road  for  their 
own  purposes  and  for  the  conveniences  of  the  pubUc,  the  com- 
pany must  put  up  sufficient  gates  to  satisfy  §  47.  I  do  not  think 
this  is  a  case  under  §  68,  but  1  think  it  falls  under  §47. 
Appeal  dismissed. 


Freeman  el  al. 


DuLUTH,  South  Shore  and  Atlantic  R.  Co. 

(Michigan  Supreme  Court,  February  8,  1S89.) 

•  OroiBliig — RegUBence — Flarmui — Btatntoir  Requirements. — Ih  an  action  to 
recover  damages  for  Injuries  to  plaintitT's  horse  and  carriage,  it  appeared  that  a 
person  standing  in  the  center  of  the  street,  40  feet  from  the  railroad  traclt,  could 
see  the  top  of  a  locomotive  at  a  point  179  feet  from  the  intersection  of  the  rail- 
road (rack  with  the  center  of  the  street,  and  that  the  nearer  any  one  approached 
the  railroad  track,  the  further  a  locomotive  could  be  seen  from  the  street.  On 
one  side  of  the  street  there  was  a  steep  up-grade,  so  that  a  train  of  loaded  cars 
must,  in  order  to  ascend  the  same,  cross  the  street  at  a  higher  rate  of  speed  than 
would,  considering  the  situation  of  Che  crosi^ing,  be  prudent  to  the  safety  of  pas- 
sengers on  the  street  without  warning  of  the  train's  approach.  By  statute,  the 
duty  of  determining  the  necessity  of  appointing  a  flagman  upon  any  street  cross- 
Ing'the  railroad,  was  placed  upon  the  railroad  commissioner.  Held,  (hat  although 
the  absence  of  a  flagman  at  the  crossing  in  question  was  of  itself  no  evidence  of 
negligence  on  the  part  of  the  defendant,  the  jury  were  warranted  in  finding  that 
it  was  negligence  in  the  defendant  not  to  provide  a  flagman  thereat. 

Bam*— Oontritmtory  Regllgenct —Stopping  to  Look. — The  evidence  showed 
that  Ihe  driver  of  a  horse  and  buggy  must  have  seen  the  train  in  time  to  avoid 
the  accident  if  he  had  stopped  to  look,  and  that  he  was  driving  the  horse  at  a 
quiet  Irot.  and  could  easily  have  stopped.  Held,  that  notwithstanding  the  neg- 
ligence of  the  defendant  in  failing  to  hire  a  flagman  at  (he  crossing,  the  contrib- 
utory negligence  of  the  driver  precluded  the  plaintiff  from  recovering. 

Error  to  Circuit  Court,  Marquette  County. 

Action  by  George  Freeman  and  others  against  the  Duluth, 
South  Shore  &  Atlantic  R.  Co.  to  recover  damages  for  negligently 
destroying  a  horse  and  carriage  belonging  to  the  plaintiff.  The 
jury  returned  a  verdict  for  the  plaintiff,  upon  which  a  judgment 
was  entered.     The  defendant  thereupon  appealed. 
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W.  P.  Healy  for  appellant. 
F.  O.  Clark  for  appellee. 

Morse,  J. — The  plaintiffs  sue  for  the  value  of  a  horse  and 
carriage  destroyed  by  collision  with  an  engine  on  defendant's 
track  at  the  Genesee  street  crossing   in  the  city  of  Marquette. 

The  plaintiffs  keep  a  livery-stable  in  said  city,  and  on 
FMta.  the  day  of  the  accident  hired   the  horse  and  carriage 

to  one  John  Grant,  who  was  driving  the  same  at  the 
time  of  the  collision.  During  the  course  of  the  trial,  by  mutual 
consent  of  the  parties,  the  place  of  the  accident  was  visited. 
The  following  appears  in  the  record  in  reference  to  such  visit: 
"The  court  thereupon  took  a  recess  for  one  hour,  and  the  court, 
counsel,  jury,  and  court  officers,  by  stipulation  of  the  counsel, 
visited  the  scene  of  the  accident.  The  jury  then  proceeded  to 
measure  the  distance  from  the  intersection  of  Champion  street 
with  Genesee  street  to  the  track  in  question,  and  found  the  same 
to  be  one  hundred  and  eighty-six  feet.  It  was  also  ascertained 
as  a  fact  in  the  case  that  a  person  standing  forty  feet  west  of  the 
track  in  question,  in  the  center  of  Genesee  street,  could  see  the 
top  of  a  locomotive  one  hundred  and  seventy-nine  feet  north  of 
the  center  of  Genesee  street,  on  the  track  in  question.  The  court, 
jury,  .court  officers,  and  counsel  for  the  respective  parties,  after 
ascertaining  these  distances,  returned  again  to  the  court  room,  to 
proceed  with  the  trial  of  the  said  cause."  A  diagram  showing 
the  streets,  measurements,  and  railroad  track  is  given  below : 


A                       179  Feet. 

R.  R.  Track. 

E 
S»1e,So  f(et  to  one  inch. 

i 

H 
I 

% 
? 

'  B 
0 
1 

A,  point  where  toporiocomotive  could 
be  seen  from  point  B,  40  feet  bacit  from 
track  on  Genesee  street. 

g 

i 

1 

CHAMPION  STREET. 


izedbyGoOglC 


CROSSINU — PLAQMAN — STATUTORY  REQUIREMENTS.         503 

It  will  thus  be  seen  that  it  was  established  as  an  undisputed 
fact  in  the  case  that  a  person  standing  in  the  center  of  Genesee 
street,  at  the  point  B,  could  see  the  top  of  a  locomotive  at  the 
point  A,  179  feet  north  of  the  intersection  of  the  railroad  track 
■  with  the  center  of  said  Genesee  street.  It  was  also  conceded  on 
the  argument  here  that  the  nearer  you  approached  the  railroad 
track  from  the  point  B,  the  further  you  could  see  a  locomotive 
coming  from  the  north  on  said  track,  while  west  of  the  point  B, 
between  such  point  and  Champion  street,  the  view  of  the  track 
north  of  Genesee  was  nearly,  if  not  entirely,  obstructed,  and  shut 
off  by  the  high  bank  on  the  north  side  of  said  street.  The  jury 
were  charged  by  the  court,  and  retired  to  deliberate  upon  the 
case.  After  being  out  for  a  time,  they  returned  into  court  for 
further  instri4ctions,  whereupon  the  following  proceedings  took 
place:  "Juror.  The  question  is  whether  the  omission  of  a  flag- 
man at  that  crossing  is  a  preponderance  of  evidence  in  favor  of 
the  plaintiff.  Court.  Whether  there  is  a  preponderance  of  evi- 
dence? Juror.  Yes,  sir;  of  the  defendant  having  no  flagman 
there.  That  seems  to  be  the  great  question,^not  having  a  flag- 
man there.  Perhaps  some  other  juror  can  explain  better.  An- 
other Juror.  Well,  we  think  the  evidence  is  all  equally  balanced 
outside  of  the  omission  of  the  flagman.  We  all  want  to  know 
whether  the  omission  of  a  flagman  will  over-balance  all  the  other 
evidence.  Court.  I  don't  know  as  I  exactly  understand.  There 
are  the  three  allegations  of  negligence ;  you  will  discuss  them 
each  separately.  If  you  have  disposed  of  the  question  of  the 
bell  ringing  and  the  blowing  of  the  whistle,  and  if  you  find  that 
the  bell  was  rung  and  the  whistle  was  blown,  then,  of  course, 
there  was  no  negligence  there;  then  it  leaves  you  simply  the 
question  of  whether  or  not  it  was  negligence  in  failing  to  put  the 
flagman  there.  Is  that  the  point?  Juror.  That  is  the  point." 
The  court  then  read  to  them  what  he  had  before  instructed  them 
in  regard  to  the  duty  of  the  defendant  to  have  a  watchman  or 
flagman  at  this  street,  and  added  some  further  remarks  to  the 
same  import,  and  in  the  same  direction,  which  instructions  we 
shall  refer  to  hereafter. 

It  will  therefore  be  seen  that  it  is  to  be  presumed  from  this 
colloquy  between  the  court  and  jury  that  the  questions  whether 
the  whisle  was  blown  and  the  bell  rung  in  compliance  with  the 
statute,  and  in  such  manner  that  there  was  no  negligence  on  the 
part  of  defendant  in  either  of  these  respects,  had  been  determined 
in  favor  of  the  defendant,  and  that  the  sole  negligence  remaining 
to  be  found  against  the  railroad  company  was  that  of  the  absence 
of  a  flagman  at  this  crossing;  and  if  the  absence  of  such  flag- 
man was  not  negligence,  the  plaintiffs  ought  not  to,  and  would 
not,  have  recovered.  The  contention  of  the  defendant  is  that  it 
was   not  negligence.     It   is  claimed  that   under   the  statutes  of 
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this  State  the  duty  of  determining  where  a  flagman  shall  be  sta- 
tioned devolves  on  the  railroad  commissioner;  and  that,  in  order 
to   hold   defendant  liable  for  such  negligence  in  this 
ftaMdon  case,  it  should  have  appeared  in  proof  that  the  railroad 

•t  iwoa.  commissioner  had  ordered  a  flagman  to  be  stationed  at 
this  crossing,  and  that  his  orders  were  not  obeyed ; 
or  that  the  crossing  was  such  an  exceptionally  dangerous  one  that 
a  common  law  duty  was  imposed  on  the  defendant  to  keep  a  flag- 
man at  that  point ;  and  that  no  showing  of  this  kind  was  made  in 
this  case. 

We  think  the  Judge  below  ruled  correctly  on  this  point,  and  in 
accordance  wjth  ourprevious  decisions.  The  jury  were  instructed, 
substantially,  that  it  is  not  the  law  of  this  State  that  at  every 
road  or  street  crossing  in  a  village  or  city  a  railroad  company  is 
bound  to  place  a  flagman.  The  law  put  upon  the  railroad  com- 
missioner the  duty  of  determining  the  necessity  of 
Atmnoe  of  establishing  a  flagman  upon  any  particular  street 
flftgnun  not  crossing  of  a  railroad,  and  the  absence  of  a  flagman  at 
ofitMif  Genesee  street  crossing,  where  the  accident  occurred, 

•ridenoo  of  is  of  itself  no  evidence  of  negligence  upon  the  part  of 
negUgtiiM.  the  defendant.  And  the  plaintiff  must  show  that  the 
circumstances  of  the  crossing  are  such  that  common 
prudence  would  dictate  that  the  railroad  company  should  place  a 
flagman  there,  or  his  equivalent.  That  before  the  jury  could 
find  this,  it  must  be  made  to  appear  to  them  that  the  danger  at 
the  crossing  was  altogether  exceptional, — that  there  was  something 
about  the  case  rendering  ordinary  care  on  the  part  of  the  witness 
Grant  {the  driver  of  the  horse  and  carriage)  an  insufficient  pro- 
tection against  injury,  and  therefore  made  the  assumption  of  the 
burden  of  a  flagman  on  the  part  of  the  railroad  company  a  matter 
of  common  duty  for  the  safety  of  people"  crossing,  "  You  have, 
as  I  said  before,  been  at  this  crossing.  You  have  seen  the  situa- 
tion. You  have  seen  its  relation  to  travel  and  to  the  city  ;  and 
it  is  for  you  to  determine,  if  you  reach  that  point,  under  all  the 
circumstances  of  the  case,  whether  or  not  it  was  negligence,  under 
the  instructions  I  have  given  you  and  the  evidence,  not  to  have  a 
flagman  there."  If  any  fault  can  be  found  with  this  charge,  it 
was  too  favorable  to  the  defendant,  in  that  it  connected  the  neces- 
sity of  keeping  a  flagman  at  this  crossing  with'the  use  of  ordinary 
care  on  the  part  of  Grant.  The  duty  of  maintaining  a  flagman 
at  this  point  did  not  depend  on  the  question  whether  Grant,  in 
this  particular  instance,  could  by  common  prudence  have  avoided 
this  collision  or  not.  It  depended  rather  upon  the  situation  of  the 
crossing,  its  relation  to  the  travel  upon  the  street  generally,  and  the 
facilities  afforded,  not  only  the  travellers  on  the  street,  but  the 
trainmen  on  the  cars,  to  avoid  collisions  and  accidents  of  this 
kind,  without  a  flagman  to  give  warning  of  approaching  trains. 
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I  think  the  jury  were  warranted  in  finding  it  to  be  negligence 
in  the  defendant  in  not  providing  a  watchman  at  this  point.  It 
seems  that  to  the  south  from  Genesee  street  there  was  a  steep 
up-grade,  so  that  a  train  of  loaded  cars  must,  in  order  to  ascend 
the  same,  cross  the  street  at  a  higher  rate  of  speed  than 
would,  considering  the  situation  of  the  crossing,  be 
prudent  to  the  safety  of  passers  on  the  street,  without  HsgllgMiM 
warning  of  the  train's  approach.  A  train  coming  from  not  to  pw- 
the  north  could  not  be  seen  at  all  by  those  travelling  Tidefl«f- 
on  the  street  in  the  direction  Grant  was  driving,  until  blu  u 
the  traveller  was  within  40  feet  of  the  track,  and  the  oroMiiig  in 
train  within  from  150  to  175  feet  of  the  center  of  the  qiu«tloD. 
street.  And  the  engineer  on  the  train,  being  lower 
down  in  his  cab  than  a  man  in  a  buggy,  could  not  get  his  eye  into 
Genesee  street,  west  of  the  track,  as  was  the  fact  in  this  case,  until 
the  locomotive  was  with  60  or  75  feet  from  the  crossing;  and 
then  his  vision  would  only  extend  40  or  50  feet  west  of  the  track 
on  the  street.  Undersuchcircumstances,  a  train  ought  to  run  over 
this  crossing  so  that  it  could  be  stopped  at  once,  or  a  flagman 
ought  to  be  stationed  where  he  could  give  warning  of  its  approach. 
When  an  engineer,  at  a  distance  beyond  75  feet  from  the  crossing 
of  a  street  in  a  city  like  Marquette,  cannot  see  into  the  street 
except  the  straight  line  thereof  where  the  track  crosses,  and  the 
traveller  cannot  see  even  the  top  of  the  locomotive  until  he  gets 
within  40  feet  of  the  track,  something  more  than  ordinary  pains 
to  prevent  accidents  is  incumbent  both  on  the  railroad  company 
and  also  on  the  traveller,  if  such  traveller  is  acquainted  with  the 

situation.     In   Battishill  v.   Humphrey,  64  Mich. 34  Am.  & 

Eng.  R,  R.  Cas.  6g,  we  held,  under  the  pleadings  and  testimony 
in  the  case,  that  the  absence  of  a  flagman  at  Summit  avenue 
crossing  in  Detroit  could  not  be  considered  negligence  in  the  rail- 
road company,  as  the  railroad  commissioner  had  not  determined 
that  it  was  necessary  to  maintain  one  there.  But  nothing  was 
said,  or  intended  to  be  said,  in  that  opinion  that  there  could  be 
no  negligence,  in  any  case,  in  not  maintainingaflagman  at  a  street 
crossing  unless  such  commissioner  had  ordered  one  to  be  stationed 
there.  In  Guggenheim  1:  Lake  Shore  &  M.  S.  R,  Co.,  32  Am,  & 
Eng.  R.  R.  Cas.  89,  the  law  in  this  respect  is  laid  down  substan- 
tially as  the  circuit  judge  in  this  case  instructed  the  jury. 

The  most  serious  question  in  the  case  is  the  imputed  contribu- 
tory negligence  of  the  driver.  Grant.  It  is  claimed  by  the  de- 
fendant that  Grant  was  negligent,  from  his  own  testimony,  and 
that  of  one  of  the  persons  who  was  with  him,  Sundberg,  and  that 
a  verdict  should  have  been  directed  for  the  defendant  for  this 
reason.  The  court  below  submitted  this  question  to  the  jury. 
It  appears  without  dispute  that  both  Grant  and  Sundberg  had  been 
drinking  considerably  during  the  day.     It  was   the  day  of    the 
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county  fair,  and  Sundberg  had  come  on  the  cars  from  Ishpem- 
ingto  attend  it.     Grant  had  hired  the  team,  in  the  first  place,  to 

take  his  wife  to  the  fair.  In  the  afternoon  he  fell  in 
Im]mttd  with  Sundberg,  an  old  acquaintance  of  his.     He  sent 

Qontribntory  his  wife  home,  or  up  to  the  fair,  a  boy  by  the  name  of 
ncgllgMM  Fritz  driving.  While  waiting  for  the  boy  to  return,  he 
ddrinrat  and  Sundberg  visited  four  or  five  saloons,  and  drank 
Tehiole-  beer  in  most  of  them.     When  Pritz  came  back  with  the 

ETUanM.        horse  the  three  of  them  went  for  a  drive.    It  was  about 

six  o'clock,  or  a  little  after,  in  the  evening ;  but  it  was 
not  yet  dark.  Grant  sat  on  the  right-hand  side  of  the  carriage,  and 
Sundberg  on  the  left,  the  boy  on  their  knees  and  between  them. 
They  came  down  Champion  street  on  a  trot,  and  turned  into 
Genesee  street,  going  east.  Sundberg  was  tljen,  of  course,  on  the 
north  side  of  the  carriage  seat,  and  on  the  side  towards  the  ap- 
proaching train.  Grant  thinks  he  came  to  a  stop  before  he  came 
to  the  track,  but  he  cannot  say  that  he  did, "  because  I  ain't  sure." 
Sundbei^  says:  "We  didn't  drive  very  fast  when  we  got  down  to 
the  corner  there,  down  to  the  railroad  track;  just  trotting  along 
slowly."  Jessie  Smith,  who  saw  the  accident,  and  was  sworn  for 
the  plaintiff,  says  that  "they  were  driving  kind  of  slow  trot  as 
they  went  by  the  house.  ...  I  saw  the  buggy  come  along 
on  a  slow  trot,  and  the  first  thing  1  knew,  I  saw  the  train  strike 
the  buggy,  or  horse."  It  is  plain  from  all  the  evidence 
that  the  horse  was  not  stopped,  but  that  he  was  trotting 
from  Champion  street,  through  Genesee,  until  the  accident.  The 
next  question  is,  did  the  driver  look?  It  is,  as  before  said,  an  es- 
tablished fact  in  the  case  that  the  train  could  have  been  seen  from 
any  point  within  40  feet  of  the  track,  179  feet  north  of  the  center 
of  Genesee  street.  If  the  train  was  running  12  miles  an  hour, — 
the  fastest  time  testified  to  by  any  witness,-^the  locomotive  would 
have  occupied  about  10  seconds  in  passing  over  this  179  feet.  The 
horse  would  have  reached  the  track  and  passed  it  within  that  time, 
if  on  a  trot, — the  distance  being  40  feet  and  the  width  of  the  track. 
It  would  seem,  therefore,  to  be  an  absolute  certainty  that  if  Grant 
had  looked  north  when  he  was  40,  30,  or  20  feet  from  the  track,  he 
would  have  seen  this  train.  He  could,  at  either  of  these  points, 
have  stopped  the  horse,  and  saved  the  accident.  When  he  was 
within  40  feet  of  the  track,  the  train  must  have  been  in  plain  sight, 
or  he  would  have  passed  over  the  track  in  safety  in  front  of  it,  be- 
cause he  could  not  have  seen  it,  if  it  had  been  more  than  179  feet 
away ;  and,  if  so,  it  would  not  have  struck  him,  because  at  1 2  miles 
an  hour,  or  less,  it  would  have  required  losecondsor  more  to  have 
reached  the  place  of  the  accident.  If  it  was  in  plain  sight  when 
he  was  40  feet  away,  it  was  in  plain  sight  from  that  time  until  the 
collision,  to  one  looking  north  for  it.  Sundberg  swears  that  he  did 
not  look  to  the  north  after  they  passed  about  the  center  between 
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Champion  and  Genesee  streets,  until  "just  as  we  got  up  to  the 
railroad  track."  Then  it  was  too  late  to  stop.  "Question.  If  you 
were  looking,  couldn't  you  have  seen  it,  if  you  had  looked,  say  20 
feet  away  from  the  track  ?  Answer.  If  we  had  stopped  and  looked, 
I  think  we  could."  He  further  testified,  on  cross-examination, 
that  if  the  horse  had  stopped  20  feet  away  from  the  track,  he 
thought  the  train  would  have  been  seen ;  but  "as  long  as  we 
didn't  see  the  train  we  were  going  ahead.  I  didn't  look  and  see  it 
in  time ;  not  after  I  looked  the  first  time," — referring  to  his  first 
look  to  the  north  from  half  way  up  Genesee  street.  From  Cham- 
pion street  to  the  track  crossing  Genesee  street  is  186  feet.  He 
therefore  looked  to  the  north  from  a  point  more  than  90  feet  from 
the  track,  where  his  view  of  the  train  was  entirely  obstructed  by 
the  high  bank.  Sundberg  was  a  stranger  to  this  crossing,  and 
might  perhaps  be  excused  from  looking  again,  as  he  testifies  that 
after  looking  north  he  looked  to  the  south.  Seeing  no  train  ap- 
proaching from  either  way,  he  then  looked  at  the  crossing,  saw 
that  was  clear,  and  thereafter  kept  his  eyes  upon  it.  The  boy 
Pritz  was  in  Europe  at  the  time  of  the  trial  and  was  not  sworn. 

Grant  testifies:  As  I  approached  the  track,  I  saw  it  ahead,  I  was 
looking  around  to  see  if  anything  was  moving  or  coming ;  looking 
all  over,  to  see  if  anything  was  moving  there  that  I  should  have  to 
stop  for.  I  did  not  hear  any  train  coming.  I  heard  nothing.  I 
did  not  hear  any  bell  ringing,  nor  any  whistle  blowing;  I  should 
think  I  would  have  heard  a  bell  or  whistle  if  there  had  been  any 
rung  or  blown.  My  hearing  was  good  at  that  time.  When  I  first 
saw  the  engine,  the  horse  was  just  stepping  across  the  track, — 
across  the  first  track.  I  could  not  say  how  near  the  engine  was  to 
the  horse  at  that  time,  but  it  could  not  have  been  very  far.  It 
wasn't  far;  just  close  by.  I  tried  to  back  up  to  get  out  of  the 
way,  but  I  could  not  get  out  fast  enough.  There  was  a  bank  on 
the  left-hand  side  along  the  track  where  the  engine  was  coming 
down."  And  that  a  person  could  not  see  over  the  bank  to  the 
north,  while  driving  on  Genesee  street,  and  notice  a  train  until  the 
track  was  reached.  This  evidence  was  given  before  the  jury  ex- 
amined the  premises.  On  cross  examination  he  testified  that  a 
person  standing  on  Genesee  street,  40  feet  west  of  the  track,  he 
thought  could  not  see  the  top  of  a  locomotive  150  feet  up  the 
track  to  the  north,  but  that  he  had  never  tried  it  to  see.  We  are 
impelled  to  the  conclusion  that  if  Grant  looked  to  the  north  for 
an  approaching  train,  as  he  says  he  did,  he  did  not  so  look  after 
he  came  within  40  feet  of  the  track.  He  must  have  looked  back 
somewhere  near  where  Sundberg  did,  and  where  the  bank  ob- 
scured his  vision.  Grant  was  not  a  stranger  to  this  crossing,  and 
the  question  arises,  was  his  full  duty  performed?  We  think  not. 
Was  he  acting  with  even  oiyinary  prudence,  when  he  was  driving 
this  40  feet,  without  looking  to  the  north  ?     Could  he  excuse  him- 
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self  by  looking  north,  where  he  knew  the  high  bank  cut  off  his 
view,  and  then  drive  straighten  to  the  track,  without  looking  again, 
when  the  track  was  in  sight  to  the  north,  because  he  heard,  as  he 
says,  no  bell  or  whistle,  or  noise  of  an  approaching  train  ?  We 
think  the  answer  must  be  in  the  negative. 

A  railroad  track  is  a  perpetual  menace  of  danger,  and  the  travel- 
ler is  not  excused  if  his  eyes  and  ears  are  not  kept  open  up  to  such 

distance  of  it  that  he  may  stop  if  he  can  see  or  hearits 
Duty  of  approach.     If  he  had  looked  at  any  time  within  the  40 

trftToUoT  feet  before  he  drove  his  horse  upon  the  track,  we  think 
tolook  hemust  inevitably  have  seen  this  train, andcould  have 

and  liitem.       saved  a  collision;  and  that,  knowing  the  situational  the 

crossing  as  he  did,  he  was  guilty  of  contributory  negli- 
gence in  not  doing  so.  There  is  a  fair  inference  tobedrawn  from 
his  own  testimony,  and  that  of  his  companion  Sundberg,  that  both 
had  drank  so  much  that  they  did  not  exercise  the  usual  caution  that 
a  sober  man  uses  in  such  an  emergency ;  and  that  the  recklessness 
of  too  much  drink,  though  neither  might  be  called  drunk,  had 
something  to  do  with  their  neglect  to  lake  ordinary  precaution  and 
prudence  in  attempting  to  make  this  crossing.  The  conclusion  is 
irresistible  that  they  drove  down  Genesee  street  upon  a  trot,  and, 
without  looking  to  the  north,  when  they  ought  to  have  done  so, 
ran  the  horse  negligently  and  carelessly  on  the  track  and  in  the 
way  of  the  locomotive.  It  is  no  answer  to  say  that  if  the  company 
had  not  been  negligent  in  the  matter  of  a  flagman  the  accident 
would  not  have  happened.  It  must  be  considered,  as  before  said, 
that  the  jury  determined  that  there  was  no  negligence  on  the  de- 
fendant's part  in  relation  to  the  blowing  of  the  whistle  and  the 
ringing  of  the  bell.  The  testimony  was  conflicting  on  these  points, 
and  the  jury  evidently  found  against  the  plaintiffs  in  this  respect. 
If  Grant  had  exercised  common  ordinary  prudence  at  this  known 
to  him  to  be  a  dangerous  crossing,  the  collision  would  not  have 
taken  place.  The  company  was  at  fault  in  not  having  a  flagman, 
and  he  was  at  fault  in  being  careless  and  reckless  in  his  driving, 
without  looking,  as  he  ought  to  have  looked.  His  fault  contrib- 
uted to  the  injury,  and  he  cannot  recover  unless  the  defendant  was 
guilty  of  such  reckless  negligence  in  the  premises  that  the  question 
of  contributory  negligence  cannot  arise  in  the  case,  as  in  Battishill 
V.  Humphreys,  34  Am.  &  Eng.  R.  R.  Cas.  69.  The  testimony,  in 
our  opinion,  did  not  show  such  reckless  and  wanton  negligence  on 
the  part  of  the  defendant  as  would  acquit  the  plaintiff  of  his  fault. 
A  verdict  should  therefore  have  been  directed  for  the  defendant 
The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

Long.  J.,  did  not  sit.     The  other  justices  concurred. 
OroMliMC— Open  OatBB— falliire  to   Look   and   Listen.— Whilst  a  fireman  wa« 
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driving  at  full  npeed  to  a  lire,  the  hose  carriage  upon  which  he  was  riding  vtaa 
struck  by  a  passing  train,  and  he  was  thrown  oft  and  injured.  At  the  crosMng, 
■  the  railroad  company  had  for  some  time  kept  a  watchman,  and  safety  gates,  whicll 
were  lowered  upon  the  approach  of  trains.  Upon  the  night  in  question,  when 
the  hose  carriage  approached  the  crossing,  the  gates  were  not  lowered.  Tilej 
had  become  out  of  order  that  morning,  and  had  not  been  repaired.  The  watch- 
man displayed  no  light  and  gave  no  warning.  I'he  hose  carriage  was  not  stopped 
as  it  approached  the  track,  in  order  to  alTord  an  opportunity  to  look  and  listen, 
nor  liad  it  slackened  its  speed.  Held,  that  notwithstanding  the  fact  that  the  gates 
were  out  of  order  and  the  railroad  company  omitted  to  lake  any  extra  precau- 
tion, plaintiff  could  not  recover  by  reason  of  his  failure  to  stop,  look  and  listen. 
Greenwood  v.  Philadelphia,  Wilmington  &  Baltimore  R.  Co,  (Pa.),  17  Atl. 
Rep.  188. 

Buna — Contrlliutorr  Hasligenca — Evldsnca. — Deceased  was  killed  whilst  driv- 
ing his  wagon  and  team  across  the  line  of  the  defendant's  road.  The  railroad 
company  had  erected  gates  at  the  crossing  worked  by  a  pneumatic  tower,  which 
were  ordinarily  lowered  across  the  streets  when  a  train  was  approaching.  On 
the  morning  in  question  a  fog  had  prevailed,  ko  that  the  men  could  not,  from  the 
tower,  keep  watch  of  the  track,  and  thev  had  left  the  gales  upraised,  and  had 
been  acting  as  flagmen  bpon  the  ground.  Several  teams  were  waiting  for  the 
clearing  of  (he  track,  and  the  wagon  driven  by  the  deceased,  being  heavily  laden, 
was  the  last  to  reach  the  rails.  Just  as  the  hoi'scs  were  passing  upon  the  line  of 
rails  on  which  a  train  was  approaching,  a  companion  of  the  deceased  gave  the 
alarm,  and  sprang  from  the  wagon.  The  deceased  was  seated  on  a  spring  board 
in  the  front  of  the  wagon,  with  his  feet  resting  on  a  foot  board  attached  to  the 
wagon  box.  When  Ihe  alarm  was  given  he  rose  up  and  struck  the  horses  with 
the  reins  to  urge  them  forward.  Just  as  he  did  so,  the  fool  board  broke  beneath 
his  weight,  and  he  fell  beneath  the  wheels,  was  run  over  and  received  fatal 
Injuries.  The  flagman  pulled  the  body  from  the  track,  so  that  it  was  not  touched 
by  the  locomotive.  By  the  running  away  of  the  horses  the  wagon  was  cleared 
from  the  track,  and  escaped  an  actual  collision  with  the  train.  There  was  evi- 
dence tending  to  show  that  the  foot  board  was  defeclive,  but  none  to  prove  that 
the  deceased  knew  it;  and  it  appeared  that  one  of  deceased's  ccmpanions.  who 
was  heavier  than  he,  sprang  from  it  without  its  breaking.  Held,  that  it  was  not 
error  to  withdraw  from  the  jury  the  question  of  contributory  negligence  on  the 
part  of  the  deceased  in  standing  upon  the  defeclive  foot  board,  Mcintosh  v. 
Chicigo,  Milwaukee  &  St.  Paul  K.  Co.,  36  Fed.  Rep.  661. 

Same — Ooutrttnitoty  NesUseaae — H«(Isct  of  nacmaii'i  Slgnml. — Plaintiff, 
who  was  driving  a  wagon,  failed  lo  heed  the  flagman's  signal,  and  flagman  there- 
upon halloed  to  Ihe  plaintiff  lo  stop,  and  as  he  still  continued  his  course,  he 
seized  his  horse  and  endeavored  to  remove  the  wagon  from  tlie  tracks.  The 
horse's  head  was  turned  until  the  front  wheel  of  the  wagon  was  parallel  with  the 
track,  when  it  became  fastened  so  that  it  was  impossible  to  get  the  wagon  out  of 
the  way  in  time  to  prevent  a  collision,  which  threw  plaintiff  from  Ihe  wagon  and 
injured  him.  The  evidence  showed  that  every  reasonable  effort  was  made  by 
the  defendant's  employes  to  avert  the  accident.  Held,  that  Ihe  plaintiff's  con- 
.  tributory  negligence  was  the  cause  of  the  accident,  and  that  he  could  not  recover. 
Deikman  i'.  Morgan's  Louisiana  &  Texas  R.  and  Steamship  Co.  (La.),  5  S. 
Rep.  77. 

Buhb — Connibntoiy  NeBUg«iic»~-F&UiiTe  to  Look-ProTlnce  of  Jnry^— Upon 
a  spur  (rack  terminating  just  east  of  the  street,  there  stood  to  or  12  box  cars.  So 
far  as  appeared  from  the  evidence  there  were  no  obstacles  in  Ihe  way  to  prevent 
a  clear  view  of  the  tracks  for  more  Ihnn  a  mile  east  of  the  street,  except  the  box 
cars  and  a  coal  shed.  On  the  morning  of  the  accideni,  the  plaintiff's  servant 
drovf  a  wagon  with  a  team  of  mules  at  a  slow  trot  towards  Ihe  crossing.  The 
Evidence  showed  that  before  the  accident  the  animals  had  no  fear  of  the  cars, 
but  would  sland  up  to  a  train,  and  allow  it  to  go  past  them.  The  driver  slated 
that  he  had  them  under  perfect  control,  and  as  he  came  towards  the  crossing, 
with  which  he  was  well  acquainted,  he  looked  three  times  in  the  direction  of  the 
train,  and  did  not  see  it,  nor  did  he  hear  any  of  the  signals.     It  was,  however, 


izedbyGoOglC 


510  PHEEMAN  ET  AL.  F.  Dl'LOTH,  BOCTH  8H0HB,  ETC.,  R.  CO, 

well  established  by  the  evidence  that  the  whistle  was  lounded  at  the  usual  place, 
and  the  bell  rung  from  that  time  until  after  the  colUaion.  It  did  not  appear  how 
far  distant  the  driver  was  when  he  first  inspected  the  tracks.  The  train  ap- 
proached at  a  speed  of  z8  miles  an  liour.  Upon  the  uncontradicted  teetimonjr  it 
appeared  that  il'  he  had  looked  as  soon  as  he  passed  the  box  cars,  he  could  have 
seen  for  a  long  distance  along  the  track,  and  must  have  seen  the  approaching 
train,  and  that  the  team  could  have  I>een  stopped  twlbre  stepping  upon  the  rails. 
Held,  that  the  plaintiff's  servant  was  guilty  of  contributory  negligence,  and  that 
they  could  not  recover  for  injuries  to  their  wagon  and  team.  Weyl  o.  Chicago, 
Milwaukee  &  St.  Paul  R,  Co.  (Minn.J,  42  N,  W.  Rep.  14, 

Suae — Opan  Gates — contributor?  MeEUsenee. — Deceased  and  two  compan- 
ions, one  of  whom  owned  and  drove  the  team,  approached  very  slowly  in  an 
open  wagon,  a  level  crossing  on  defendant's  railway.  It  was  about  10  o'clock  on 
a  starlight  night.  When  about  y^a  feet  from  the  crossing  a  locomotive  whistle 
was  heard,  but  no  bell  was  heard  by  Ihem  at  any  time.  Another  railroad  passed 
In  the  immediate  neighborhood,  and  deceased  and  his  companions  could  not  tell 
from  the  sound  of  the  whistle  upon  which  road  the  train  was.  The  learn  moved 
on  without  stopping,  and  almofit  immediately  upon  reaching  the  crossing,  a  col- 
lision took  place  by  which  two  of  the  three  men  were  instantly  killed.  The  approach 
to  the  crossing  was  upon  a  slightly  descending  grade,  and  (he  view  of  the  track 
was  almost  entirely  obstructed  by  houses  and  other  structures.  Gates  had  been 
constructed  at  the  crossing,  but  they  had  been  left  open,  and  the  tlagman  liad  left 
them  for  the  night.  At  the  time  of  the  accident  the  train  was  running  at  the  rate 
of  25  miles  an  hour.  By  statute,  railroad  companies  were  forbidden  from  run- 
ning trains  across  a  highway  near  a  compact  part  of  the  town  at  a  rate  of  speed 
greater  than  six  miles  an  hour,  unless  gates  or  flagmen  were  maintained.  Held, 
that  Ihe  fact  that  the  gate  had  been  leflopen  was  sufficient  to  send  to  the  jury  the 
<luestion  of  the  deceased's  contributory  negligence,  and  that  a  verdict  for  the 
plaintiff  would  not  be  reversed.  Hooper  v.  Boston  &  Maine  R.  Co.  <Me.),  17 
Atl.  Rep.  64. 

Sams — Oroai  MBfllgBiice — InitmcUoii — ProTlnafl  of  Jury, — By  statutory  pro- 
■vision,  the  contributory  negligence  required  lo  encmpl  the  railroad  company  from 
liability  was  required  to  have  been  gross.  The  court  instructed  the  j  iry  that  "  a 
man  might  lie  down  on  the  track  and  relv  on  being  warned  of  an  approaching 
railroad  train  by  the  sounding  of  the  whistle  and  the  ringing  of  the  bell;  whereas, 
if  the  law  did  not  enjoin  specifically  those  precautions  on  the  part  of  the  railroad 
company,  the  man  might  be  guilty  of  negligence,  and  would  not  be  on  the  look- 
out when  he  knew  he  was  approaching  a  railroad  crossing."  Held,  that  the 
charge  presented  to  the  jury,  the  state  of  facts  mentioned  as  a  standard  for  their 
government  in  determining  the  question  whether  or  not  the  plaintiff  in  the  action 
was  guilty  of  gross  negligence,  and  that  the  instruction  was  therefore  an  invasion 
of  the  province  of  Ihe  jury.  White  v.  Augusta  &  Knoxville  R.  Co.  (S.  Car.), 
9  S.  E.  Rep.  96. 

•una— OnkvoldAble  Accldant— InitrnaUon.—In  an  action  to  recover  damages 
for  injuries  Kustained  by  plaintiff  while  driving  across  a  railroad  track,  the  de- 
fendant requested  the  court  lo  charge  that  "  if  Ihe  jurv  iound  from  the  evidence 
that  the  injury  to  the  plaintiff  was  the  resuU  of  the  accident  without  fault  on  the 
part  of  the  railroad  company,  then  the  company  is  not  liable."  The  court 
mstructed  the  jury  as  requested,  but  added:  "Thatis,  if  there  was  no  negligence 
at  all  established  against  the  railroad  company,  the  railroad  is  not  liable.  Held, 
that  the  jury  might  have  inferred  from  the  Instruction  as  given  that  it  should 
appear  that  the  company  was  free  from  all  fault  whether  it  contributed  to  the 
injury  or  not,  and  that  tne  instruction  was  therefore  misleading  and 
While  V.  Augusta  &  K.  R.  Co.  (S.  Car.),  9  S.  E.  Rep.  96. 
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Indiana  Sufrtme  Court,  AfrilS,  1889.) 

ObatractlQS  Oirattng — FilcIiteiiliLs  Horie — Complaint. — The  complaint  in  aii 
action  to  recover  damagee  for  personal  injuries  sustained  through  the  defendant 
negligentlv  and  unlawfully  leaving  the  box  cars  standing  upon  a  highway,  which 
frightened  plaintiff's  horse,  is  auiiicicnt,  although  it  contains  no  allegation  as  to 
why  (he  horae  became  frightened  at  the  car,  or  that  there  was  something  peculiar 
and  unusual  about  the  car  likelv  lo  frighten  a  horse. 

Bama — PUnk  Onwaliig — StMatory  fiaanlrsmaiLU. — Although  the  whole  of  a 
plank  crossing  is  left  clear  of  freight  cars,  a  railroad  company  cannot  urge  that 
it  did  not  wrongfully  obstruct  the  crossing  when  by  statute  it  is  prohibited  from 

Sermitting  freight  care  to  stand  across  n  highway  without  leaving  a  space  of  60 
;et  for  crossing,  and  such  space  has  not  in  fact  been  lett, 

SMOfl — CompUlnt — NsfllcsDoe  Vt  Emiloysa. — In  an  action  to  recover  dam- 
ages for  injuries  sustained  through  plaintiff's  horse  being  frightened  hv  a  car 
standing  upon  a  crossing,  the  complaint  need  not  necessarily  aver  what  employes 
let!  or  placed  the  carB  upon  the  track,  and  that  it  was  the  duty  of  such  employes 
to  have  moved  the  car. 

Buna  ■  Evidence — SlmlUx  Aocldenti — Bebuttlng  Teitlmony. — In  such  an  ac- 
tion, when  one  of  defendant's  witnesses  has  testiBed  that  other  horses  passed  the 
car  without  being  frightened,  it  is  not  error  for  the  court  to  admit  testimony  in 
rebuttal  that  certain  witnesses  had  driven  across  the  tracks,  and  their  horses  had 
become  frightened  at  the  same  car  while  it  remained  an  obstruction  to  the 
highway. 

Appeal  from  Superior  Court,  Marion  County. 

Action  by  Caroline  Kitley  against  the  Pittsbui^h,  Cincinnati  & 
St.  Loiiis  R.  Co.  to  recover  damages  for  personal  injuries.  The 
defendant  appeals  from  a  judgment  for  the  plaintiff.  In  Indiana 
it  is  an  indictable  offence  to  wrongfully  obstruct  a  highway,  and 
a  penalty  is,  by  statute,  imposed  upon  any  person  in  charge  of  a 
freight  train  who  stops  it  across  a  highway  or  permits  it  to  remain 
there  without  leaving  a  space  of  60  feet  for  crossing  the  tracks. 
Rev.  St.  Ind,  1881,  §|  1964,  2170. 

Baker,  Hard  &  Hendricks  lox  appellant. 

Ayres  &  Brown  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellee  against  the 
appellant  for  damages  resulting  to  the  appellee  by  reason  of  her 
horse  becoming  frightened  at  a  car  negligently  left 
standing  upon  the  railroad  track  of  appellant  at  a  high-  All^ationi 
way  crossing,  causing  the  horse  to  become  unmanage-   of  oomplkist. 
able,  running  away,  and  throwing  appellee  from  her 
bu^y,  and  severely  injuring  her.     The  errors  assigned  and  dis- 
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cussed  by  counsel  for  appellant  in  their  brief  are,  the  overruling 
of  the  demurrer  to  the  complaint  and  overruling  of  the  motion  of 
appellant  for  new  trial.  After  some  formal  allegations  the  com- 
plaint avers  that  on  the  i6thday  of  April,  1882,  the  defendant  (the 
appellant)  was  using  and  operating  a  line  of  railway  between  the 
city  of  Columbus,  in  the  State  of  Ohio,  and  Indianapolis,  in  the 
State  of  Indiana,  which  line  passed  through  the  town  of  Cumber- 
land, Marion  county,  Ind. ;  that  for  two  days  before  said  i6th  day 
of  April,  1882,  the  employes  of  said  road  carelessly  and  negUgentiy 
placed  a  car,  which  was  used  by  said  company,  the  defendant,  in 
carrying  freight  over  the  line  of  its  said  road  track,  in  the  public 
highway  crossing  said  track,  leading  from  the  town  of  Cumberland 
to  the  home  of  the  plaintiff,  about  five  miles  south  of  Cumberland, 
in  such  manner  that  the  wheels  under  the  east  end  of  said  car 
were  standing  on  or  near  the  west  end  of  a  plank  road-way  in 
about  the  center  of  said  highway,  which  plank-way  had  been  pro- 
vided as  a  crossing  of  said  railroad  track,  and  the  cast  end  of  said 
car  was  nearly  in  the  center  of  said  public  highway,  partially  ob- 
structing its  passage ;  that  the  employes  of  said  defendant  care- 
lessly and  negligently  caused  and  allowed  said  car  to  so  remain, 
partially  obstructing  said  highway,  from  the  time  it  was  so  placed 
there  until  after  the  happening  of  the  accident  hereinafter  set  out ; 
that  another  car,  used  for  the  same  purpose,  was  standing  over  a 
cow.pit  to  the  east  side  of  said  highway,  and  that  on  the  i6thday 
of  April,  1882,  plaintiff  was  travelling  with  one  Jennie  Tishner  in 
a  buggy  drawn  by  a  horse  which  she  had  been  accustomed  to  drive, 
and  which  was  a  very  gentle  animal,  along  said  public  highway  so 
leading  from  said  town  of  Cumberland,  which  highway  was  the 
nearest  and  most  direct  route  from  said  town  to  her  home,  and 
which  crosses  the  defendant's  road-track,  which  passes  through 
said  town,  as  above  stated  ;  that  she  attempted  to  cross  said  road- 
track  through  the  space  left  between  Said  cars,  which  was  the  only 
place  for  her  to  cross  said  track,  turning  a  little  to  the  east  so  as 
to  have  room  to  pass,  and  she  says  she  approached  said  crossing 
with  due  care,  but  just  as  the  horse  reached  said  track  he  became 
frightened  at  the  car  so  wrongfully  placed  and  left  standing  in  said 
road  to  its  right,  and  commenced  backing  and  rearing,  becoming 
unmanageable,  and  threw  this  plaintiff  from  said  buggj'  upon  the 
ground,  also  throwing  the  other  occupant  of  the  buggy,  who  was 
a  large  and  heavy  woman,  upon  her;  that  she  was  a  married 
woman,  and  in  delicate  condition,  and  was  so  hurt  by  the  fall  that 
she  could  not  walk;  and  other  allegations  describing  the  nature 
and  extent  of  the  injury;  and  alleging  that  said  accident  occurred 
without  her  fault  or  the  fault  of  the  young  lady  riding  with  her 
contributing  thereto. 

The  objections  urged  to  the  complaint  by  counsel  for  appellant 
are,  first,  that  there  is  no  allegation  in  the  complaint  as  to  why  the 


DgizedbyGoOglC 


ORBTRTJCTING  niOSSIXG— FRtGHTEXIXO  HORSE.  513 

horse  became  frightened  at  the  car  ;  that  a  car  is  not  of  itself  a 
thing  iikely  to  frighten  a  horse  any  more   than  a  tree 
or  a  house  ;  and  that  to  make  the  complaint  good  it     Fot  nwwt- 
should  allege  that  there  was  something  peculiar  and     Mrytoftl- 
unusuai  about  the  car  likely  to  frighten  a  horse.     This    l^epeoul- 
objection,  if  tenable  at  all,  could  not  be  reached  by  de-    Urltrbi  or 
murrer.     The  complaint  does  allege  that  "the  horse     llkalj  to 
became  frightened  at  the  car,"  and  this  allegation  is     frlglitai 
sufficient.     There  would  be  some  force   in  the  argu-     hon*. 
ment  of  counsel  if  addressed  to  a  motion  to  make  the 
complaint  more  specific.     Yet,  even  as  against  such  a  motion,  we 
think  the  complaint  would  be  good  ;  but  the  complaint  is  clearly 
good  as  against  a  demurrer  on  account  of  this  objection.     In  the 
case  of  Turnpike  Co.  v.  Pumphrey,  59  Ind.  78,  the  complaint  al- 
leged that  the  appellee's  horse  became  frightened  at  a  hole  in  the 
turnpike;  that  appellants  had  allowed  the  turnpike  to  get  out  of 
repair,  and  the  floods  had  washed  a  hole  near  the  center  of  the 
road,  and  appellants  had  negligently  allowed  it  to  so  remain  out 
of  repair,  and,  appellee  riding  on  horseback  upon  the  turnpike,  her 
horse  took  fright  at  the  hole  and   threw  her,  inflicting  severe  in- 
juries. 

The  allegations  in  the  two  complaints  are  quite  similar,  and  the 
complaint  in  that  case  was  held  good.  There  is,  in  the  language 
of  counsel  for  appellants,  nothing  "Gordon  like"  about  a  hole  in 
the  ground,  even  when  it  is  a  hole  in  a  turnpike;  yet  it  was  unlaw- 
fully there,  and  the  lady's  horse  became  frightened  at  such  unlaw- 
ful obstruction,  and  threw  her,  and  the  court  held  the  complaint 
good,  and  the  turnpike  company  liable.  So,  in  this  case,  the  car 
negligently  allowed  to  remain  upon  the  track  at  the  crossing  of 
the  highway.  It  was  an  unlawful  obstruction  of  the  highway,  and 
the  appellee's  hOrse  became  frightened  at  such  unlawful  obstruc- 
tion, and  became  unmanageable,  and  ran  away,  and  injured  her 
without  any  fault  on  her  part.  We  do  not  hold  that  there  is  any- 
thing about  a  car  that  if,  while  in  the  lawful  use  by  a  railroad  com- 
pany, a  horse  would  become  frightened  at  it,  and  run  away,  and 
injure  a  person,  the  company  would  be  liable;  but  in  this  case 
there  was  an  unlawful  use  made  of  it.  It  was  being  used  as  an  ob-  ■ 
struction  of  the  highway,  and  while  occupying  such  unlawful  posi- 
tion the  horse  became  frightened  at  it.  Had  the  company  been 
using  the  car  for  a  lawful  purpose,  it  would  have  been  removed 
from  the  highway  two  days  before  the  injury,  as  appears  from  the 
allegations  of  the  complaint,  and  the  horse  of  the  appellee  would 
not  have  been  frightened  by  such  unlawful  obstruction  placed  and 
allowed  to  remain  in  the  highway  by  appellant.  Clinton  v.  How- 
ard, 42  Conn.  294. 

It  is  further  urged  by  counsel  for  appellant  that  the  appellant 
company    had    the    right    to   use    all    of  the    highway   except 
37  A.  &  E.  R.  R.  Ca^.— 33 
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the   plank    crossing   for    the    purpose    of   standing  cars  upon 
their  track ;  that  the  car  was  rightfully  upon  the  cross- 
^  ing.     Such  obstruction  of  a  public  highway  is  express- 

'"'"f  ly  prohibited  by  statute.  See  sections  1964,  2170^ 
**™  Rev.  St.    1 881;    Cleveland,  C.    C.    &    I.    R.    Co.   v. 

utuwtij.  wynant,  100  Ind.  160,  35  Am.  &  Eng.  R.  R.  Cas.  328: 
Young  V.  Detroit,  G.  H.  &  M.  R.  Co.,  56  Mich.  430;  19  Am.  & 
Eng.  &  R.  R.  Cas.  417. 

The  further  objection  to  the  complaint  is  that  it  does  not  aver 
that  the  appellant  negligently  placed  or  left  the  car  upon  the  high- 
way ;  that  the  complaint  must  specifically  allege  what  employes 
placed  or  left  the  car  upon  the  track,  and  that  it  was 
ATfrawnt  the  duty  of  such  employes  to  have  removed  the  cars 
Outaan  that,  from  aught  that  appears  from  the  complaint  it 
iu(llgntl]r  might  have  been  placed  and  left  upon  the  highway  by 
Ml  «■  employes  of  the  company  having  nothing  to  do  with 

U^waj.  the  moving  of  cars  for  the  appellant ;  that  it  may  have 
been  placed  there  by  clerks  or  office  boys.  In  view  of 
the  allegations  of  the  complaint  the  court  will  not  indulge  in  such 
wild  speculation.  The  complaint  avers  that  "two  days  before  the 
said  i6th  day  of  April,  1882,  the  employes  of  said  road  carelessly 
and  negligently  placed  a  car  which  was  used  by  said  company  (the 
defendant)  in  carrying  freight  over  the  line  of  its  said  road-track, 
in  the  public  highway  crossing  on  said  track,  in  such  a  manner 
that  the  wheels  under  the  east  end  of  said  car  were  standing  on  or 
near  the  west  end  of  a  plank  road  way  in  about  the  center  of  said 
highway ;"  and,  after  fully  describing  its  situation,  avers  that  "the 
employes  of  said  defendant  carelessly  and  negligently  caused  and 
allowed  said  car  to  so  remain,  partially  obstructing  said  highway, 
from  the  time  it  was  so  placed  there  until  after  the  happening  of 
the  accident."  The  charge  both  as  to  placing  the  car  on  the  highway, 
and  allowing  it  to  remain  is  as  to  all  the  employes  of  the  company. 
It  is  broad  enough,  and  does  include  the  employes  whose  duty  it 
was  to  move  cars,  and  to  remove  cars  from  improper  places,  and 
whose  duty  it  would  have  been  to  have  placed  it  at  some  other 
point  than  upon  a  highway  crossing,  and  to  have  removed  Jt  after 
it  was  placed  there.  The  charge  is  general,  but  if  the  appellant 
desired  to  have  it  specific  it  was  its  duty  to  have  made  a  proper 
motion  in  the  court  below.  The  complaint  is  not  objectionable 
to  a  demurrer,  and  the  demurrer  was  properly  overruled.  Mann 
V.  Cent.  Vt.  R.  Co.,  55  Vt.  484;  14  Am.  &  Eng.  R.  R.  Cas.  62a 

There  are  numerous  objections  urged  to  chaises  given  and  re- 
fused by  the  court.  Those  strongest  urged  are  based  upon  the 
same  theory  upon  which  it  has  been  urged  that  the  complaint  b 
insufficient.  We  do  not  deem  it  proper  to  extend  this  opinion  by 
setting  out  the  charges.     There  was  no  error  committed  by  the 
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court,  either  in  the  giving  or  refusing  of  the  charges  pointed  out 
by  counsel  for  appellant. 

There  is  another  cause  ui^ed  for  new  trial;  that  is,  admitting 
certain  witnesses  to  testify  that  their  horses  became  frightened  at 
the  same  car  while  it  remained  an  obstruction  in  the 
highway.     It  is  unnecessary  to  decide  whether  this  evi-    ErldanM 
dence  was  proper  or  improper,  as  it  was  introduced  in     thu  oUur 
rebuttal  to  the  evidence  of  a  witness  on  behalf  of  appel-    banat 
lant,  who  had  testified  that  he  had  seen  horses  pass    frightoaed 
there,  and  they  were  not  frightened,  particularly  the    adalMlble 
horses  of    these  witnesses  who  testified   in   rebuttal,     ioMbiLttil. 
Objection  was  made  to  the  testimony  of  appellant's 
witness,  which  was  overruled.     Objection  was  not  made  to  each 
question,  but  it  was  not  necessary.     Appellant  offered  such  testi- 
mony, an  there  was  an  objection  made  by  counsel  for  appellee, 
and  appellant  obtained  a  ruling  in  its  favor.     It  cannot  be  heard 
to  complain  because  the  appellee  met  its  testimony  by  testimony 
of  like  character.     A  party  must  be  consistent.     He  cannot  advo- 
cate a  theory  until  he  has  obtained  the  admission  of  evidence  in 
his  own  behalf  upon  such  theoty,  and  then  renounce  it  and  gain 
the  benefit  of  an  erroneous  ruling  which  he  was  the  first  to  ask 
the  court  to  make.     This  is  a  doctrine  well  settled  in  this  court. 
Meranda  v.  Spurlin,   lOo  Ind.  389;  Lowe  v.  Ryan,  94  Ind,  450; 
Nitche  V.  Earle,  ig  N.  E.  Rep.  749  (this  term). 

There  is  no  error  in  the  record  for  which  the  judgment  ought  to 
be  reversed. 

Judgment  affirmed,  with  costs. 

ObatnusOns  mghmy—TiighUiilat  Hotm— PUtdlng.— In  an  action  to  recover 
damages  for  injuries  suECained  through  plaintiff's  horse  taking  fright  at  a  car 
wrongfullj  left  br  defendant  acrou  a  highway,  a  complaint  which  avers  that  the 
defendant  unlawnilly,  carelessly  and  negligently  placed  the  car  on  the  public  high- 
way, is  not  open  to  demurrer  by  reaaoii  of  the  fact  thai  it  contains  noaverment 
that  the  car  was  permitted  to  remain  on  the  highway  an  unreasonable  time.  The 
court  said:  "It  is  earnestly  insisted  that  the  complaint  is  bad  because  it  does  not 
aver  that  the  car  was  permitted  to  remain  on  the  highway  an  unreasonable  time, 
and  that  therefore  it  may  have  been  placed  there  only  a  moment  before  the  acci- 
dent, or,  (or  aught  Chat  appears,  it  may  have  been  attached  to  a  train.  We  do 
not  think  this  position  is  tenable.  Itis  averred  that  the  appellant  unlawfully, 
carelessly,  and  negligently  placed  the  car  on  the  public  highway.  If  it  had  placed 
it  there  in  the  ordinary  transaction  of  the  business  of  the  appellant,  and  had  not 
permitted  it  to  remain  an  unreasonable  time,  it  was  not  there  unlawfully,  as 
averred  in  the  complaint  It  is  true  that  the  complaint  is  vague  and  uncertain 
in  its  allegations,  but  such  defect  cannot  be  reached  bv  ademurrer.  The  remedy 
is  by  amotion  to  make  the  allegations  more  specific.  Cincinnati,  H.  &  D.  R.  Co. 
«.  Chester,  57  Ind.  397;  Ilawley  f.  Williams,  90  Ind.  160;  Pennsylvania  Co.*. 
Dean,  92  Ind.  459.  This  complaint  docs  not  differ  materially  from  the  first  para- 
graph of  the  complaint  in  the  case  of  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Wynant, 
■00  Ind.  160;  3i  Am.  &  Eng.  R.  R.  Gas.  tiS.  We  think  the  complaint  states  a 
good  cause  of  action.  Railroad  Co.  v.  KliUy.ante,  psii;  (at  this  term.)"  Clevc- 
.  land,  C.  C.  &  I.  R.  Co.  v.  Wynant  Ind.,  30  N.  E.  Rep.  730. 

In  such  action  it  appeared  that,  on  one  side  of  the  highway,  cars  extended  Into 
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It  from  6to8feel.  and  that  the^  had  been  tn  this  condition  3  or  3  weeks.  Another 
car  on  the  'opposite  side  of  the  hlghwaj  extended  into  it  ar  the  same  disinnce 
leaving  h  space  of  between  15  to  20  feet  between  the  cars  through  which  pcn-oiu 
travelling  on  the  highway  were  compelled  to  pass.  This  had  been  the  condiiron 
for  1  or  3  days.  Held,  that  Ihere  was  sufficient  evidence  to  justify  a  finding  that 
the  employes  of  the  defendant  left  the  cars  in  the  condition  in  which  they  were 
found  when  the  accident  in  question  occurred.  Cleveland,  C.  C,  &  I.  R.  Co.  v. 
Wyanl,  (Ind.)  10  X.  E.  Rep.  730. 

OiortnB— Eoriea  Taklns  Trl^t  at  Curt.— See  Cleveland,  C.C.&  T.R.  Co.  v. 
Wynartt,  35  Am.  &  Eng.  R.  R.  Cas.  3:8,  note,  133;  note,  31  lb,  159;  note,  18  lb. 
686;  note,  34  lb.  479;  Brown  x:  Eastern  &  M .  R,  Co,,  fast. 
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Hedges. 

{ladiuna  Supreme  Court.  March  13,  1889.) 

OtoiiUmI— Oontributory  Hasllsenoo — aaDsral  Vordlet— Spael*!  FlBdlafi. — In 
an  action  by  an  adminitlratrii:  for  the  death  of  her  interstate,  it  was  pleaded  that 
as  one  of  the  defendant's  trains  approached  a  town,  the  servants  in  charge  of  it 
carelesBly  and  negligently  detached  the  engine  from  the  cars;  that  the  engine 
was  run  with  accelerated  speed  to  a  water  tank  about  50  yards  west  of  the  depot, 
leaving  the  cars  to  follow  of  their  own  momentum  on  a  descending  grade  to  the 
depot.  The  jury  returned  a  general  verdict  in  favor  of  the  plaintiff,  and  found 
the  following  facts:  The  decedent  had  been  familiar  with  the  crossing  for  10 
years,  and  for  3  or  3  months  before  hit  death  his  business  had  taken  him  to  the 
depot  about  the  same  hour  that  he  was  killed  an  each  week  day.  He  was  on  foot 
on  his  waj- to  the  depot  at  the  time  he  was  struck  by  the  train,  which  arrived 
on  its  scheduled  time.  It  had  been  the  habit  of  those  in  chaise  of  the  train  for  j 
or  3  months  before  the  injury,  to  detach  the  engine  and  run  it  to  the  water  tank 
as  was  done  the  day  of  the  injury.  The  deceased,  if  he  had  looked  in  the  direc- 
tion of  the  approaching  tram,  could  have  seen  it  in  time  to  avoid  the  injury. 
The  conductor  stood  on  the  depot  platform  and  shouted  a  warning  to  tlie  deceased, 
A  brakeman  on  the  train  also  warned  hira.  The  brakes  were  set  at  the  time  of 
the  accident,  and  the  train  was  n1o^'ing  about  four  miles  an  hour.  Held,  that 
defendant's  motion  for  judgment  on  the  special  findings  of  the  jury  notwithstand- 
ing the  general  verdict,  ought  to  h:ive  been  granted. 

Appeal  from  Circuit  Court,  Fountain  County. 
7",  F.  Davidson  for  appellant. 
Ncbekcr  &  Dochlerman  for  appellee. 

Mitchell,  J. — Tliis  action  was  brought  by  Maria  Hedges,  ad- 
ministratrix of  the  estate  of  Daniel  T.  Hedges,  deceased,  against 
the   appellant  railroad   company,  to  recover  damages 
TMta.  alleged  to  have  resulted  to  the  widow  and  children  of 

the   intestate  on  account  of  the  death  of  the  latter, 
which  it  is  charged  was  caused  by  the  wrongful  acts  and  omis- 
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sions  of  the  defendant.  The  particular  wrong  charged  in  the 
complaint  is  that  on  a  certain  date,  as  one  of  the  defendant's 
trains  approached  the  town  of  Covington,  the  servants  of  the  de- 
fendant having  the  train  in  charge  carelessly  and  negligently  de- 
tached the  engine  from  the  cars ;  that  the  engine  was  run  with 
accelerated  speed  to  a  water  tank  about  50  yards  west  of  the  de- 
pot, leaving  the  cars  to  follow  of  their  own  momentum,  down  a 
descending  grade,  to  the  depot.  It  is  charged  that  the  train  of 
cars  thus  following  passed  over  a  highway  which  crosses  the  rail- 
way track  near  the  depot,  and  that  the  defendant's  servants  negli- 
gently omitted  to  give  any  signals  by  ringing  the  bell,  sounding 
the  whistle,  or  otherwise,  of  the  approach  of  the  cars  from  which 
the  engine  had  been  thus  detached,  and  that,  in  consequence  of 
such  neglect,  the  intestate,  being  unaware  of  their  approach,  at- 
tempted to  pass  over  the  highway  crossing,  and  was  run  against 
and  over ;  the  result  being  that  his  death  was  caused  without  any 
fault  on  his  part.  The  jury  returned  a  general  verdict  in  favor  of 
the  plaintiff,  and  in  answer  to  interrogatories  propounded  they 
returned  the  following  facts  specially :  The  decedent  had  been  famil- 
iar with  the  crossing  for  ten  years,  and  for  two  or  three  months  be- 
fore his  death  his  business  had  takph  him  to  the  depot, 
about  the  same  hour  that  he  was  killed,  on  each  week  aptdal 
day.  He  was  on  foot,  and  was  on  his  way  to  the  de-  Bndins*. 
pot  at  the  time  he  was  struck  by  the  train,  which  ar- 
rived at  Covington  on  its  schedule  time.  The  train  approached 
from  the  east,  while  the  decedent  was  passing  southwardly  along 
the  highway  toward  the  depot.  There  were  two  side  tracks  lying 
north  of  the  main  track  upon  which  the  train  was  approaching, 
the  one  lying  nearest  the  main  track  being  nine  feet  distant  there- , 
from.  Having  thus  summarized  the  facts  expressly  returned  in 
answer  to  the  first  18  interrogatories,  we  set  out  the  following 
questions,  together  with  the  answers,  in  full :  "(19)  How  far 
east  along  the  main  track  could  the  deceased  have  seen,  had  he 
looked  when  he  reached  the  south  rail  of  the  south  side  track? 
Aboyt  two  hundred  feet.  (22)  Had  it  been  the  habit  of  those  in 
charge  of  the  train  for  two  or  three  months  before  the  injury  to 
detach  the  engine,  and  run  it  to  the  water  tank,  as  was  done  on 
the  day  of  the  injury?  Yes.  (23)  Did  the  accident  happen  in 
the  daytime?  Yes.  {24)  Could  the  deceased,  if  he  had  looked 
in  the  direction  of  the  approaching  train,  have  seen  it  when  he 
was  on  the  south  side  track?  Yes.  (25)  Could  the  deceased  have 
seen  the  train,  if  he  had  looked,  in  time  to  have  avoided  the  in- 
jury? Yes.  (27)  Did  the  train  conductor  stand  on  the  depot 
platform,  and  shout  a  warning  to  the  deceased?  Ves.  {32)  Was 
there  a  brakeman  on  the  car  next  to  the  forward  car  of  the  train  ? 
Between  the  second  and  third  cars.  (33)  Did  this  brakeman 
shouta  warning  to  the  deceased  while  deceased  was  on  south  side 
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track  ?  Yes.  (35)  Were  the  brakes  on  the  front  car  set  gainst 
the  wheels  from  the  time  the  engine  was  detached  until  the  de- 
ceased was  struck?  Yes.  (38)  At  what  rate  of  speed  was  the 
train  approaching  the  crossing?  About  four  miles  an  hour." 
Other  answers  returned  by  the  jury  show  that  the  decedent  ap- 
proached the  crossing  with  his  head  down ;  that  he  was  probably 
giving  attention  to  the  engine,  which  had  passed  some  mmutes  in 
advance  of  the  train,  from  which  it  had  been  detached,  and  which 
was  at  the  water  tank,  some  240  feet  west  of  the  crossing.  The 
fifty-fifth  question  and  answer  were  as  follows :  "What  was  there 
to  prevent  the  deceased  from  seeing  the  approaching  train  when 
he  had  reached  the  south  rail  of  the  south  side  track?  Nothing." 
There  were  other  answers,  but  none  which  inany  way  qualified  or 
mitigated  the  force  of  those  above  set  out. 

The  only  question  we  deem  it  necessary  to  consider  is  whether 
or  not  the  court  ruled  correctly  in  overruling  the  defendant's  mo- 
tion for  judgment  on  the  special  findings  of  the  jury, 
KntionlDr  notwithstanding  the  general  verdict.  We  quite  agree 
with  all  that  is  said  in  support  of  the  ruling  below,  con- 
cerning the  scope  and  effect  of  the  general  verdict, 
and  the  necessity  that  there  should  be  an  irreconcila- 
ble conflict  between  it  and  the  facts  specially  found, 
before  the  latter  will  prevail  over  the  former.  The 
general  verdict  must  be  regarded  in  the  first  instance  as 
affirming  the  truth  of  each  and  every  proposition  or 
fact  necessary  to  support  the  general  conclusion  arrived 
at,  and  every  reasonable  presumption  will  be  indulged  in  its  favor, 
while  nothing  will  be  inferred  or  presumed  in  aid  of  the  special 
findings,  as  against  the  general  verdict.  McComas  v.  Haas,  107 
Ind.  512,  and  cases  cited;  Rice  v.  Manford,  no  Ind.  596. 

When  the  jury  are  required  by  direct  and  unambiguous  ques- 
tions to  return  answers  pertinent  to  the  particular  facts  in  issue, 
each  answer,  unless  it  is  clearly  inconsistent  with  some  other  re- 
lating to  the  same  subject,  is  to  be  regarded  as  stating  the  exact 
truth  in  respect  to  the  particular  fact  or  proposition  embraced  by 
the  question  ;  and  when  it  appears  by  the  answers,  construed  to- 
gether, that  the  facts,  or  some  one  of  them,  essential  to  support 
the  general  verdict,  are  directly  inconsistent  and  in  irreconcilable 
conflict  with  the  general  verdict,  it  becomes  the  plain  duty  of  the 
court  to  accept  the  facts  specially  found  as  true,  and  to  render 
judgment  accordingly.  Frank  v.  Grimes,  105  Ind.  346;  Cox  v. 
Ratcliffe,  105  Ind.  374- 

It  has  often  been  decided  that,  in  actions  such  as 
■^Tj*  this,  the  burden  of  truth  lies  entirely  on  the  plaintiff. 
J"**^  **  Two  propositions,  one  affirmative  and  the  other  in  a 
'^^^^  sense  negative,  must  be  established  by  him.  It  is 
for   the   plaintiff    to    show     either     directly     or    by   the    facts 
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and  circumstances  surrounding  the  occurrence,  that  the  acci- 
dent which  caused  the  death  of  the  intestate  happened  through  or 
on  account  of  the  negligence  of  those  for  whose  acts  the  railroad 
company  was  responsible,  and  that  the  injury  resulted  solely  from 
their  negligence,  to  the  extent,  at  least,  that  the  intestate  was  not 
himself  guilty  of  any  negligence  which  directly  contributed  to  the 
result.  Tolman  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  98  N.  Y.  198;  23 
Am.  &  Eng.  R.  R.  Cas.  313. 

If  the  injury  resulted  from  the  joint  or  concurring  negligence 
of  both  parties  to  the  transaction,  it  was  not  in  legal  contempla- 
tion the  negligence  of  the  railroad  company    which 
caused  it  and  the  plaintiff  must  fail.     Cincinnati,  H.  &     Ccmininiiir 
I.  R.  Co.  V.  Butler,   103  Ind.  31;  23  Am.  &  Eng.  R.  R.     nacligutM 
Cas.  262 ;  Indiana,  B.  &  W.  R.  Co.  v.  Greene,  106  Ind.     e(  botk 
279;  25  Am.  &  Eng.  R.  R.  Cas.  322 ;  Indiana,  B.  &     putiM. 
W.   R.  Co.  V.  Hammock,  113  Ind.  i;  32  Am.  &  Eng. 
R.  R.  Cas.  127;  Davey  v.   Railway  Co.,  37   Eng.  Rep.  (Cook's 
notes)  606. 

Conceding,  as  we  do,  that  the  jury  might  well  have  found  that 
the  railroad  company  was  negligent  in  detaching  the  engine  from 
the  cars,  and  in  increasing  its  speed,  so  as  to  let  the 
train  drift  over  a  highwa)»  or  street  crossing  without     Daty  of 
any  sufficient  means  of  giving  the  statutory   warnings    tnTsllw  t« 
(Pennsylvania  R.  Co.  !>  McGirr,  61  Md.  108),  it  never-    lookfiv 
theless  appears  from  the  facts  specially  found  that  the    ttain. 
plaintiff's  intestate,  who  approached  the  main  track  on 
foot,  could  have  seen  the  approaching  cars,  if  he  had  looked,  when 
at  a  distance  of  900  feet  from  the  main  track,  and  that  there  was 
nothing  to  prevent  him  from  seeing  but  his  failure  to  look. 

It  is  not  only  a  settled  rule  of  law,  but  it  is  one  of  the  plainest 
dictates  of  ordinary  prudence,  that  one  about  to  go  upon  or  across 
a  railroad  track  must  Use  the  means  available  to  him  for  the  pur- 
pose of  ascertaining  whether  he  may  do  so  in  safety ;  and  it  is  as 
well  settled  as  anything  can  be  that,  unless  the  conduct  of  the 
railroad  company  was  such  as  to  mislead  or  prevent  a  person  about 
to  go  upon  the  track  from  looking,  or  to  throw  him  off  his  guard  by 
inducing  him,  by  some  affirmative  act,  to  believe  that  he  can  cross 
in  safety  without  observing  such  precautions,  his  failure  to  look 
or  listen  will  be  regarded  as  negligence  per  se.  "No  one  can  be 
said  to  be  in  the  exercise  of  due  care  who  places  himself  upon  a 
railroad  track  without  the  assurance  from  actual  observation  that 
there  is  no  approaching  train."  "A  railroad  crossing  is  a  place  of 
danger,  and  common  prudence  requires  that  a  traveller  on  the 
highway,  as  he  approaches  one,  should  use  the  precaution  of  look- 
ing to  see  if  a  train  is  approactiing.  If  he  fails  to  do  so,  the  gen- 
eral knowledge  and  experience  of  men  at  once  condemn  his  con- 
duct as  careless."     One  thus  entering  uponarailroad  track  cannot 
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recover  for  a  resulting  injury,  even  though  the  company  may  have 
neglected  its  duty  also.  Tully  2'.  Fitchbui^  R.  Co.,  134.  Mass. 
499,  14  Am.  &  Eng.  R.  R.  Cas.  682  ;  Butterfield  v.  Western  R. 
Corp.,  10  Allen  (Mass.),  532, 

Where  a  railroad  crosses  a  public  highway  upon  the  same  grade, 
the  situation  is  itself  a  warning,  and  an  incentive  to  one  about  to 
cross  to  exercise  vigilance  to  the  full  extent  of  his  opportunities, 
in  the  use  of  his  senses  of  sight  and  hearing,  in  order  to  assure 
himself  whether  or  not  a  train  is  approaching,  so  as  to  avoid  col- 
lision ;  and,  when  it  appears  that  collision  might  have  been 
avoided  by  the  use  of  readily  available  precautions,  there  remains 
no  ground  for  a  recovery,  unless  an  excuse  be  shown  for  such  an 
extraordinary  omission.  Brown  v.  Milwaukee  &  St.  P.  R.  Co.,  22 
Minn.  165  ;  Abbott  v.  Chicago  M.  &  St.  P.  Co.,  30  Minn.  482; 
Mynning  2:  Detroit,  L.  &  N.  R.  Co.,  31  N.  W.  Rep.  147,  28  Am. 
&  Eng.  R.  R.  Cas.  665.  "A  man  must  use  his  senses,  and  is  not 
excused  where  he  fails  to  discover  the  danger,  if  he  has  made  no 
attempt  to  employ  the  faculties  nature  has  given  him."  Lake 
Shore  &  M.  S.  R.  Co.  v.  Pinchiti,  1 12  Ind.  592,  35  Am.  &  Eng.  R. 
R.  Cas.  383. 

Conceding  that  it  was  the  duty  of  the  intestate  to  look  before 
going  upon  the  track,  unless  he  had  some  valid  excuse  for  not 
doing  so,  it  is  nevertheless  contended  that  it  did  not 
PUintiir  directly  appear  by  the  special  finding  that  he  did  not 
cMinot  look;  and  hence  it  is  argued,  in  effect,  that,  the  con- 

rMom  trary  not  appearing  in  the  special  finding,  it   is  the 

when  it  duty  of  the  court  to  presume,  in  support  of  the  gen- 

kpptaM  ha  eral  verdict,  that  a  valid  excuse  was  shown  for  not 
•hoold  li>T«  looking.  The  jury  having  found  that  the  intestate 
wen  tnlB.  Could  have  seen  the  approaching  train  in  time  to 
have  avoided  injury  if  he  had  looked,  and  that  there 
was  nothing  to  prevent  his  seeing  the  train  when  it  was  200  feet 
distant  from  the  crossing,-  if  he  had  given  attention  and  looked  in 
that  direction  when  he  was  9  feet  away  from  the  main  track,  the 
fact  that  he  stepped  on  the  track  immediately  in  front  of  a  mov- 
ing train  raises  the  presumption  that  he  cither  did  not  look,  or 
that  he  deliberately  took  the  risk  of  attempting  to  cross  notwith- 
standing the  approach  of  the  train.  In  either  case  a  rccoverj-  is 
impossible.  The  law  presumes  that  one  having  the  ordinal^' 
sense  of  sight  must  have  seen  that  which  was  within  the  range  of 
his  vision,  if  he  gave  attention  and  looked;  and  if  he  saw  the 
train  approaching,  and  pursued  his  way  notwithstanding,  he  is  to 
be  regarded  as  taking  the  risk  upon  himself.  Cones  j-,  Cincinnati, 
I.  St.  L.  &  C.  R.  Co.,  114  Ind.  328,  and  cases  cited. 

The  special  findings,  therefore,  necessarily  exclude  the  idea  that 
the  intestate  looked  before  going  upon  the  track,  in  such  a  sense 
as  to  rebut  the  presumption  of  negligence,  and  they  affirmatively 
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show  that  he  stepped  in  front  of  the  moving  cars,  while  in  a  state 
of  apparent  abstraction  or  indifference  to  the  perils  of  the  situa- 
tion, and  regardless  of  the  warnings  and  outcries  of  the  conductor 
and  brakeman.  Such  conduct  the  law  pronounces  negligent. 
Woodard  v.  New  York,  L.  E.  &  W.  R.  Co.,  io6  N.  Y.  369,  32 
Am.  &  Eng.  R.  R.  Cas.  137;  Rogstad  v.  St.  Paul,  M.  &  M.  R. 
Co.,  31  Minn.  208,  I4  Am.  &  Eng.  R.  R.  Cas.  648;  Tolman  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.,  supra. 

Moreover  the  special  findings  affirmatively  show  that  the  intestate 
was  not  thrown  off  his  guard  or  mislead  by  anything  that  occurred  on 
the  occasion  of  the  accident.    He  had  been  accustomed 
to  go  to  the  depot  about  the  same  hour  every  day  for     pimlntlff 
two  or  three  months,  and  the  defendant  had  habitually     not  milled 
detached  the  engine  from  the  cars,  as  it  did  on  the  day     by  de- 
of   the   injury.     Nothing  occurred,  therefore,  on  the     fniduit. 
day  of  the  accident  with  which  he  was  not  entirely 
familiar.     Besides,  the  findings  show  that  the  engine  had  passed 
over  the  crossing  several    minutes    before    the  train,  which    ap- 
proached at  the   rate  of  four  miles  an  hour,  arrived.     His  atten-. 
tion  was   not   distracted   by  one   train  following  so  close  upon 
another  without  warning  as  to  mislead  him  or  throw  him  off  his 
guard,  nor  did  he  enter  upon  the  track  after  looking,  influenced 
by  an  appearance  of  safety  created  by  the  company,  as  is  the 
case  when  a  flagman  invites  a  traveller  to  cross.     It  is  quite  true 
that  one  may  be  excused  from   looking  when  a  flagman,  or  other 
person  employed  by  the  company  whose  duty  it  is  to  look  out  for 
approaching  trains,  signals  that  it  is  safe  to  cross,  and  so  one  who 
approaches  on  a  public  highway,  and  uses  such  opportunity  as 
the   situation  affords  to  look  and   listen,  is  not   to   be  charged 
with  negligence  as  against  a  railroad  company,  which  by  its  neg- 
lect to  give  the  required  signals,  led  him  into  danger.     Chicago  & 
E.  I.  R,  Co.  V.  Boggs,  101  Ind.  522.  and  cases  cited ;  23  Am.  &  Eng. 
R.  R.  Cas.  282;  Greany  v.  Long  Island  R.  Co.,  101  N.  Y.  420,  24 
Am.  &  Eng.  R.  R.  Cas.  473. 

The  facts  found  make  the  present  a  case  of  an  entirely  different 
complexion  from  those  relied  on.  While  nothing  is  to  be  taken 
by  mere  inference  or  intendment  in  aid  of  special  findings,  a,s 
against  a  general  verdict,  they  are  nevertheless  to  be  fairly  con- 
strued with  a  due  regard  to  the  issues  and  the  burden  of  proof  in 
the  case,  and  if,  after  being  thus  construed,  it  is  apparent  that  they 
establish  facts  which,  if  taken  as  true,  defeat  the  plaintiff's  right 
of  recovery,  the  judgment  should  be  for  the  defendant,  notwith- 
standing the  general  verdict  may  have  affirmed  a  right  of  recover}- 
in  the  plaintiff.  The  present  is  such  a  case,  and  it  follows,  there- 
fore, that  the  court  erred  in  rendering  judgment  for  the 
plaintiff  over  the  defendant's  motion. 

The  judgment  is  reversed,  with  costs,  with  instructions  to  the 
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court  below  to  sustain  the  appellant's  motion  for  judgment  on  the 
special  finding  of  facts,  and  to  render  judgment  accordingly. 

FwMiul  lojoilM — lt«fU(«iiea — BnSlclenoy  of  SfUone*. — In  an  action  to 
recover  damagei,  for  the, death  of  plaintiff's  aon,  a  bo^  of  lo  yeora  of  age.  It 
appeared  thai  the  hoy  was  first  seen  at  some  distance  from  a  crossing  at  a  place 
where  penons  do  not  uBualljr  cross,  and  where  the  company  was  not  bound  to 
use  unuBual  precaulions.  It  did  not  appear  whether  he  wa*  struck  bjr  the  train 
or  was  injured  in  an  attempt  to  get  on  the  cars.  The  latter  seemed  to  be  the 
more  probable,  from  ihe  fact  that  when  he  was  seen,  he  appeared  to  be  rolling  or 
draped  under  a  car  which  was  located  about  the  middle  of  the  train.  Held, 
that  the  evidence  won  insufficient  to  establith  any  liability  on  Che  part  of  the 
company.     Ogden  r.  Pennsj>lvania  K.  Co.  (Pa.),  i6  Atl.  Rep.  353. 


Lake  Shore  and  Michigan  Southern  R.  Co. 

(Mickiga*  Supreme  Court,  February  8,  1839.) 

OroMlnc— Obftrnotloa  of  Ht^way— BTid«aar—Oomp«t«ae]r.— In  an  action 
to  recover  damages  for  personal  injuries  sustained  while  driving  across  defend- 
ant's railroad,  the  negligence  charged  conslited  in  10  leaving  cars  standing  upon 
fl  street  80  feet  wide  that  a  space  of  onlj'  14  or  15  feet  was  left  for  crossing.  A 
witness  for  the  defendant,  who  was  in  the  defendant's  employ  at  the  time  of  the 
accident,  wai  asked  on  cross-examination  If  he  gave  his  opinion  at  the  time  that 
the  company  was  careless  in  leaving  the  cars  where  they  did.  Held\  that  the 
question  wan  irrelevant  and  incompetent. 

lama — n«w  by  Jnry— Aluratlon  of  PmnlaM — Svldaiieo. — A  view  of  the 
premises  was  ordered  and  taken.  At  the  time  when  the  jury  were  upon  the 
ground,  cars  had  been  placed  upon  the  track  with  a  view  of  representing  the  sit- 
uation as  It  was  at  the  time  when  the  accident  occui'red.  The  plaintiff  sought  to 
prove  by  the  officer  in  chaije  of  the  jury  that  the  cars  were  not  the  same,  and 
that  their  situation  waa  different  from  what  it  was  at  Ihe  time  of  the  accident. 
Held,  that  the  plaintiff  might  competently  do  so. 

aame — Spead  of  Trkln — (Khar  Tralna — BetmtUiif  tnttmovj. — Some  of  defend- 
ant's witnesses  leetified  that  the  train  which  injured  plaintiff  ran  at  a  very  stow 
rate  of  speed.  Other  witnesses  of  the  defendant  testified  that  the  rate  of'^speed 
was  the  same  as  it  had  been  during  the  previous  10  days  when  making  the  cross- 
ing. Held,  that  evidence  offered  by  plaintiff  in  rebuttal  lending  to  show  what 
such  rate  was  during  the  previous  10  nays,  and  that  it  was  at  a  high  rate  during 
all  that  time  was  competent  and  should  have  been  received. 

Una — I>n«  Oar* — Obstmotlan  of  Tisw — InatmeUon. — When  the  evidence 
tends  to  show  that  the  view  of  a  person  approaching  a  railroad  crossing  waa  to 
obstructed  by  freight  cars  placed  upon  a  side  track  and  partly  obstructing  the 
street  that  he  could  not  see  or  hear  an  approaching  train,  although  he  stopped 
his  horse,  and  looked  and  listened  for  anj'  train  that  might  be  approaching,  and 
used  all  reasonable  care  and  caution  before  attempting  to  cross  the  track,  the 
plaintiff  is  entitled  to  an  insiruction  that,  under  such  circumstances,  he  is  entitled 
to  recover,  and  it  is  error  for  the  court  merely  to  charge  that  such  circumstances 
show  thai  the  plaintiff  was  not  guilty  of  contributory  n^ligence. 

■■Mf  Doty   ot  Oampuv— DofTM   of  0«r«— mitniottoii.. — In  an  action  to 


izedbyGoOglC 


CROSBING — OBSTBUOTIOlf  OF  HIQHWAY— NEOUGENCE.       523 

recOTcr  damages  for  pei-Bonal  Injuria  where  the  negligence  charged  on  the  part 
of  the  company  ta  the  permitting  of  freight  cars  to  stand  upon  a  side  track  so  ■■ 
to  partially  otatrtict  a  »treel  80  feet  wide  and  leave  a  space  of  aniy  24  or  25  feet 
for  crossing,  the  plalntifT  is  entitled  to  an  instruction,  "that  the  defendant  com- 
pany had  no  legal  right  to  block  up  the  view  of  Its  track  at  the  crossing  by  leav- 
ing freight  car«  standfng.upon-aGKle'traclt .-which  is  adjacent  thereto,  atid  It  could 
not,  (f  such  freight  cars  obstructed  the  view  and  rendered  the  crossing  more 
dangerous  to  travellers,  excuse  any  want  of  extra  care  it  may  have  been  guilty 
of  to  guard  against  accidents,  by  any  claim  that  no  statute  law  is  violated  oy  so 
doing  which  required  any  additional  warning  because  of  such  cars  being  so  left 
in  the  way  of  the  traveller's  sight." 

Error  to  Circuit  Court,  Allegan  County. 

Action  by  Charles  Close'against  the  Lake  Shore  &  Michigan 
Southern  R.  Co.  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  through  defendant's  negligence.  The  plaintiff 
brings  error  to  review  a  verdict  and  judgment  for  defendant. 

Jacob  V.  Rogers  {A.  J.  Mills,  of  counsel)  for  appellant. 

Dallas  Bondcman  for  appellee. 

Sherwood,  C.  J. — The  plaintiff  in  this  case  seeks  to  recover 
against  the  defendant  for  personal  injuries  claimed  to  have  been 
received  by  him  while  attempting  to  cro,ss  the  defend-, 
ant's  track  on  Broad  street,  in  the  village  of  Plainwell,  Aata. 
in  the  county  of  Allegan,  on  the  6th  day  of  Septem- 
ber, 1886.  It  is  his  claim  that,  then  and  there,  without  any  fault 
on  his  part,  he  was  struck,  while  attempting  to  make  the  crossing 
with  his  horse  and  wagon,  by  an  engine  of  the  defendant  running 
at  a  very  high  rate  of  speed,  thrown  from  his  wagon  upon  the 
ground,  and  seriously  injured,  and  his  wagon  was  completely  de- 
stroyed; that  such  injury  to  his  person  and  destruction  of  his 
property  was  occasioned  entirely  by  the  negligence  of  the  de- 
fendant and  its  employers.  There  was  a  side  track  on  defendant's 
road  at  this  crossing,  and  the  defendant's  depot  was  not  far  dis- 
tant. The  grounds  in  the  locality  were  comparatively  level.  The 
Grand  Rapids  &  Indiana  Railroad  also  crosses  the  defendant's 
road,  not  far  from  the  place  where  the  injury  occurred.  The 
street  which  the  plaintiff  was  travelling,  where  the  defendant's 
road  crosses  it,  was  eighty  feet  wide.  Beside  the  defendant's 
main  tr^ck  upon  which  the  train  was  passing,  and  on  the  south- 
west side  thereof,  was  its  side  track.  This  was  filled  with  box 
cars  on  either  side  of  Broad  street,  leaving  an  open  space  on  the 
street  of  only  30  or  32  feet  between,  on  which  teams  could  pass ; 
thus  obstructing  the  street  on  either  side  of  this  passage  from  24 
to  25  feet,  and,  as  the  train  was  passing,  the  evening  the  accident 
occurred,  from  the  southeast,  there  were  buildings  and  other 
structures,  which  are  claimed  to  have  prevented  a  view  of  the 
train  as  it  approached  the  crossing.  It  is  for  the  negligence  of 
the  defendant  in  thus  obstructing  the  highway  with  its  cars  upon 
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its  side  track,  and  running  its  train  at  so  high  a  rate  of  speed  across 
this  highway,  that  the  plaintiff  relies  upon  fora  recovery.  The  case 
was  tried  before  a  jury  in  the  Allegan  circuit,  and  the  defendant 
obtained  a  verdict.     Plaintiff  brings  error. 

The  errors  as.signed  upon  rulings  in  taking  the  testimony  will 
be   first   noticed.     S.  G,  Scott   was   sworn    for    defendant,  and 

testified  that  he  saw  the  accident  when  it  occurred: 
ETideiu>»--  that  he  was  in  the  employe  of  the  company  at  the 
Opinion  u  to  time,  and  gave  somewhat  the  details  of  what  occurred. 
d«f«iiiiant'«  He  was  asked,  on  cross-examination,  if  he  (witness) 
iwgUgenoe.      gave   his  opinion  at  the  ti.me  that  the  company  was 

careless  in  leaving  the  cars  where  they  did,  and  did  not 
say  to  plaintiff  it  was  carelessness.  This  was  objected  to  as  in- 
competent and  irrelevant,  and  the  testimony  was  rightly  ruled  out 
for  that  reason. 

The  station  agent  of  Lake  Shore  road  stated   upon  the  stand 
that  he  had  looked  and  listened  when  cars  were  passing  at  the  place 

where  the  plaintiff  testified  he  did  "not  hear  or  see 
Zrldanoe-  the  train  as  he  approached  the  track  when  injured. 
PkDtofn^  He  was  then  asked  what  was  his  observation  with 
ofpUMof  reference  to  the  coming  train,  which  was  objected  to 
Mddnt.         as  immaterial.     He  also  testified  that  he  had  arranged 

the  cars  as  they  were  when  the  plaintiff  came  upon 
the  track  for  the  purpose  of  having  them  and  the  situation  photo- 
graphed, and  was  asked,  "  About  how  long  ago  was  that  ? "  which 
was  also  objected  to  as  immaterial.  We  see  no  objection,  or 
ground  of  objection,  to  either  of  these  questions,  nor  to  any 
others  relating  to  the  photographs,  or  to  the  taking  of  them,  nor 
to  taking  the  jury  to  Plainwell  to  view  the  premises,  nor  to  the 
discussion  had  before  the  court  about  the  matter  in  the  presence 
of  the  jury.  The  testimony  relating  to  the  photographs,  and  the 
photographs  taken,  were  ruled  out  of  the  case  by  the  circuit  judge 
upon  the  trial  afterwards,  so  that  no  harm  could  come  from  the 
ruling  if  wrong. 

There  was  some  testimony  ofi'ered  by  the  plaintiff  in  rebuttal 
when  witness  Finch  was  upon  the  stand,  and  which  was  excluded 

by  the  court,  which  it  is  more  difficult  to  dispose  of, 
Tiewbyjnry-  It  appears  from  the  record  that  up  to  this  time  the 
Alt«r»ti«B  of  defendant  had  offered  testimony  as  to  the  situation  of 
oondition  of  the  premises  at  the  time  plaintiff  was  injured,  including 
pmoiiM.        thesituation  and  number  of  the  cars  upon  the  side  track, 

and  that  upon  his  motion  a  view  of  the  premises  by 
the  jury  had  been  ordered  and  taken  :  that  the  night  before,  and 
at  the  time  the  jury  were  there,  cars  had  been  placed  upon  the 
side  track,  with  a  view  undoubtedly  of  representing  the  true  situ- 
ation as  it  was  when  the  accident  occurred.  The  plaintiff  asked 
the  witness,  (with  a   view  of  showing  that  the  cars  were  not  the 
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same,  and  that  their  situation  was  different  from  what 'it  was  at 
the  time  of  the  accident:)  "  State  if  you  noticed  any  freight  cars 
upon  the  side  track  there."  The  witness  was  the  officer  who  ac- 
companied the  jury  to  the  place  where  the  view  was  taken.  The 
fact  there  endeavored  to  be  shown  was  the  distance  of  the  freight 
cars  from  the  street,  and  defendant  objected  to  Che  testimony  as 
irrelevant  and  immaterial.  The  changed  situation  was  certainly 
competent  to  be  shown  then,  if  at  all.  It  did  not  exist  when 
plaintiff  was  making  out  his  main  case,  and  was  therefore  in  its 
character  rebutting.  Counsel  for  defendant  insisted  that  the  dis- 
tance of  the  cars  from  the  street  was  within  the  observation  of 
the  jury.  There  is  no  evidence,  however,  that  they  took  any 
'  notice  of  this  distance  at  all,  or  that  their  attention  was  challenged 
to  it  at  the  time  they  took  their  view.  Whether  this  was  so  or 
not  can  make  but  little  difference,  as  the  witnesses  were  to  be  gov- 
erned by  the  testimony  given  in  the  case  in  open  court,  where  the 
parties  may  have  an  opportunity  to  test  its  credibility  and  correct- 
ness by  examination,  under  well-establised  rules  of  testimony. 
The  object  in  allowing  the  jury  to  take  a  view  of  the  place  where 
the  accident  occurred  was  not  to  furnish  evidence  upon  which 
they  were  to  give  their  verdict,  but  that  they  might  better  under- 
stand and  apply  the  evidence  given  in  open  court  in  determining 
the  issues  presented.  Chute  v.  State,  19  Minn,  271,  281,  (Gil, 
230;)  Brakken  v.  Minneapolis  &  St.  L.  R,  Co.,  29  Minn.  7  Am,  & 
Eng.  R.  R.  Cas.  593;  Close  :',  Samm,  27  Iowa,  503;  Wright  v. 
Carpenter,  49  Cal.  609. 

In  this  same  connection  may  be  very  properly  noticed  the 
ruling  of  the  court  in  rejecting  the  testimony  of  plaintiff  offered 
to  be  given  by  him  in  answer  to  the  following  ques- 
tion :  "Could,  you  see  them  [meaning  the  cars  in  the  Tatttmony 
train,  as  he  afterwards  noticed  them  at  the  point  where  ©T  pblntUF 
he  stopped  and  listened  just  before  he  was  hurt]  in  utoabfUtj 
coming  down  from  where  you  stopped  to  listen  when  um«  tnU. 
they  were  coming  down  this  side  of  the  target?"  Ob- 
jected to  as  irrelevant,  immaterial,  and  incompetent.  The  objec- 
tion was  sustained.  We  are  inclined  to  think  this  testimony  was 
competent.  It  was  an  item  competent  in  making  up  his  experi- 
ence as  to  his  ability  to  have  seen  the  train  which  injured  him  in 
time  to  have  avoided  it.  This  was  both  relevant  and  competent, 
and  its  rejection  might  have  been  harmful  error.  At  any  rate, 
we  have  no  means  of  determining  that  it  was  not,  and  in  such 
case  our  duty  is  plain,  and  we  must  hold  it  was  error  to  reject  the 
testimony. 

The  plaintiff  gave  testimony  tending  to  show  that  defendant 
ran  its  train  over  the  crossing  where  the  injury  occurred  at  a  high 
rate  of  speed.  Some  of  defendant's  witnesses  testified  that  it  ran 
at  a  very  low  rate  of  speed,  and   others  of  defendant's  witnesses 
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testified  that  the  rate  of  speed  was  the  same  as  it  had  been  during 
the  previous  lo  days  when  making  the  crossing.  Plaintiff,  in  re- 
buttal, offered  to  prove  what  such  rate  was  during  the 
previous  lo  days,  and  that  it  was  at  a  high  rate  during 
all  that  time.  This  was  competent  rebutting  testi- 
mony. It  certainly  tended  to  show  at  least  that 
defendant's  witnesses  who  testified  to  a  low  rate  were 
mistaken.  The  rate  of  speed  at  which  the  crossing  was 
made  was  certainly  a  material  question  in  the  case.  Klanowski  v. 
Grand  Trunk  R.  Co.  of  Can.,  57  Mich.  525,  2  Am.  &  Eng.  R.  R. 
Gas.  648. 

One  of  the  complaints  plaintiff  makes  is  that  the  defendant 
obstructed  the  highway  at  the  crossing  in  such  manner  as  to  shut 
out  the  view  and  sound  of  the  passing  train,  and  for 
Oanpuj  bu  this  reason  he  was  not  warned  of  the  danger  that 
neligklil|bt  overtook  him,  and  his  counsel  asked  the  court  to  give 
to  blnft  the  jury  the  following  instruction  upon   this  point: 

•tTMtMdM   "That  if  they  Bnd  from  the  evidence  that  on  the  6th 
«lMteMi  day  of  September,  1886,  the  plaintiff  was  driving  his 

vtow.  horse  and  wagon  over  Broad  street,  in  the  village  of 

Plainwell,  towards  the  Grand.  Rapids  &  Indiana  depot, 
and  was  compelled  to  cross  the  track  on  the  Lake  Shore  &  Michi- 
gan Southern  Railway  in  so  doing,  and  that  upon  approaching 
that  track  he  checked  up  his  horse,  and  looked  and  listened  for 
any  train  that  might  be  travelling  thereon,  and  used  all  reason- 
able care  and  caution  before  attempting  to  cross  said  track,  in 
view  of  the  situation  of  the  crossing  at  the  time,  and  the  dangers 
surrounding  it,  and  that  he  was  unable  to  sec  or  hear  an  approach- 
ing train  because  of  the  obstruction  caused  by  the  freight  cars 
placed  upon  the  side  track  adjacent  thereto,  and  that  under  such 
circumstances,  and  in  so  attempting  to  cross  said  track,  without 
fault  on  his  part,  he  was  struck  and  injured  by  defendant's  train, 
he  would  be  entitled  to  recover."  We  see  no  objection  to  this 
request.  It  was  not,  however,  given  as  requested.  The  court 
stated  to  the  jury  that  these  facts  would  show  the  plaintifT  not 
guilty  of  contributory  negligence,  but  we  think  they  go  further, 
and  that  under  such  circumstances,  unexplained  or  modified,  the 
plaintiff  would  be  entitled  to  recover,  and  the  court  should  have 
so  charged.  The  railroad  company  had  no  right  to  make  storage 
ground  of  the  highway  for  its  freight  cars,  and  thereby  increase 
the  danger  upon  the  crossing  without  giving  in  some  manner 
notice  thereof,  and  furnishing  additional  warnings.  Substantially 
this  doctrine  was  laid  down  in  Klanowski  v.  Grand  Trunk  R.  Co. 
of  Can.,  57  Mich.  525,  21  Am.  &  Eng.  R.  R.  Cas.  648;  Guggcn- 
heimer  v.  Lake  Shore  &  M.  S.  R.  Co.,  57  Mich.  488,  32  Am.  & 
Eng.  R.  R,  Cas.  8g,  —  and  1  have  no  doubt  of  the  correctness  of 
the  views  therein  expressed,  and  therefore  think  the  court  should 
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have  given  the  plaintiff's  eleventh  request,  as  follows :  "  That  the 
defendant  company  had  no  legal  right  to  block  up  the  view  of  its 
track  at  the  Broad  street  crossing,  by  leaving  freight  cars  stand- 
ing upon  the  side  track  adjacent  thereto,  and  it  could  not,  if  such 
freight  cars  did  obstruct  such  view.and  render  such  crossing  mori 
dangerous  to  travellers  having  occasion  to  pass  over  it,  excuse 
any  want  of  extra  care  it  may  have  been  guilty  of  to  guard 
against  accident  by  any  claim  that  no  statute  law  is  violated  by 
so  doing,  which  required  any  additional  warning  because  of  such 
cars  being  so  left  in  the  way  of  the  traveller's  sight ;  for  the  law 
imposes  the  duty  of  extra  watchfulness  without  statute,  both 
upon  the  company  and  the  traveller  in  the  highway  in  such  cases." 
This  was  not  given;  neither  do  we  find  the  substance  of  it  given 
in  the  charge.  For  the  errors  herein  referred  to  the  judgment 
should  be  reversed,  and  a  new  trial  granted. 

Morse,  J.,  concurred  with  Sherwood,  C.  J.  Long,  J.,  con- 
curs in  the  result. 

Campbell,  J,  {dissenting). — There  are  only  two  all^ations  of 
failure  of  duty  in  this  case, —  one  is  that  defendant  was  bound  to 
keep  cars  away  from  its  side  track  for  a  reasonable  distance  from 
the  crossing  of  the  road  where  the  accident  happened;  the  other 
is  that  defendant  should  not  run  its  cars  at  that  place  at  a  high 
rate  of  speed.  It  is  not  averred  in  the  declaration  that  any  cars 
were  on  the  crossing  or  obstructed  it.  The  effect  complained  of 
was  that  the  cars  on  the  side  track  obstructed  the  view  of  cars 
approaching  from  one  side,  and  this  would  not  be  the  case  with 
those  immediately  at  or  in  the  highway,  and  no  such  point  is 
made  in  the  declaration.  The  whole  dispute  is  within  a  very 
narrow  compass.  There  is  nothing  which  needs  consideration  in 
the  rulings  on  testimony  and  other  interlocutory  proceedings. 
The  only  real  questions  are  upon  the  submission  of  the  cause  to 
the  jury.  The  charges  asked  were  in  close  accord  with  the  two 
grounds  in  the  declaration.  The  charges  given  laid  down  rules 
requiring  some  duties  not  asserted  in  the  declaration,  and  not 
alleged  to  have  been  violated.  The  accident  happened  near  the 
depot  at  Plainwell  station,  not  very  far  away  from  the  Grand 
Rapids  &  Indiana  crossing.  The  road  called  "  Broad  Street "  is 
crossed  by  defendant's  railroad  with  a  main  track,  and  a  side  track 
near  by.  On  this  side  track  freight  cars  stood,  which  extended  a 
little  way  over  the  highway  line,  but  not  to  the  travelled  way; 
and,  as  ^ready  stated,  nothing  in  the  declaration  makes  any  point 
on  this  proximity  to  the  wagon  road,  except  that  the  cars  should 
be  kept,  not  only  away  from  that,  but  away  from  so  much  of 
defendant's  own  premises  as  approach  it  within  what  the  declara- 
tion calls  a  reasonable  distance.    Plaintiff,  in  broad  daylight,  and 
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about  5  o'clock  in  the  afternoon  of  the  6th  of  September,  or  nearly 
an  hour  and  a  half  before  sunset,  was  in  a  single  wagon,  taking  sev- 
eral boxes  of  celery  to  the  cars  for  shipment.  He  had  been 
familiar  with  the  surroundings  for  a  long  time,  and  in  the  season 
made  these  shipments,  as  he  states,  in  person,  as  often  as  once  or 
twice  a  week.  As  his  testimony  states,  he  had  a  horse  a  little 
above  medium  weight,  and  rather  slow  in  his  gait,  and  went  on  a 
trot  along  the  plank-road,  of  which  the  track  was  14  feet  wide, 
until  he  got,  as  he  says,  within  about  a  rod  from  the  side  track, 
when  he  checked  the  horse  to  a  walk,  and  looked  and  listened, 
but  noticed  nothing.  The  nearest  car  was  a  few  feet  from  the 
wagon  track.  As  the  horse's  head  got  beyond  the  side  track,  he 
saw  the  train  within  a  very  short  distance,  and  sprang  and  got 
across  ahead  of  it,  but  the  wagon  was  struck,  and  broken  badly, 
and  plaintiff  thrown  several  feet,  and  hurt.  He  was  not  conscious 
at  the  time  of  any  very  serious  injury,  and  after  he  was  up  again 
he  testifies  to  making  a  series  of  measurements  of  distances  of 
cars  and  other  objects  at  the  place  of  the  accident.  The  cars 
were  on  usual  time,  and  he  said  he  supposed  they  were  coming 
about  that  time,  and  looked  down  Bridge  street  to  see  if  they 
were  in  sight,  but  did  not  discover  them.  There  is  no  charge  and 
no  claim  that  they  failed  to  ring  the  bell  and  blow  the  whistle 
properly,  and  there  is  nothing  to  indicate  any  unusual  speed, 
which  seems  to  have  impressed  the  jury  to  that  effect.  There 
was  therefore  a  very  plain  question  of  contributory  negligence, 
which  was  not  laid  before  the  jury  in  any  way  prejudicial  to  the 
plaintiff,  or  seriously  complained  of,  and  the  further  question  of 
defendant's  negligence.  The  directions  asked  for  by  plaintiff 
were  open  to  the  double  objection  that  they  asked  the  court  to 
hold  defendant  responsible,  without  regard  to  negligence,  from 
the  mere  fact  that  the  side-tracked  cars  obstructed  the  view,  and 
prevented  plaintiff  from  seeing  the  train.  The  first  chaise  asked 
does  not  even  involve  the  condition  that  the  plaintiff  did  not  in 
fact  hear  the  train,  and  did  not  negative  the  use  of  other  adequate 
precautions.  The  third,  in  like  manner,  entirely  omitted  the 
element  of  defendant's  negligence.  The  tenth,  which  asserted 
the  duty  of  defendant  to  use  extra  precautions,  was  not  only  not 
supported  by  any  allegation  in  the  declaration,  but  was  given  in 
the  court's  charge  with  much  fulness  and  precision,  in  quite  as 
strong  a  way  as  plaintiff  could  ask.  The  eleventh  is  similar. 
The  thirteenth,  on  the  subject  of  the  plaintiff's  duty,  was  prac- 
tically, upon  his  testimony,  a  charge  that  he  did  all  he  was 
required  to  do.  This  was  properly  and  fairly  left  to  the  jury  by 
the  general  charge.  In  that  charge  the  court  told  the  jury,  over 
and  over,  and  very  explicitly,  that  if  the  placing  of  the  freight 
cars  or  running  of  the  cars  at  the  speed  used  involved  any  mord 
than  usual  risk,  or  any  risk,  it  was  defendant's  duty  to  use  addi- 
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tional  precautions  adequate  to  the  risk  involved.  The  whole 
charge  was  favorable  to  plaintiff  if  he  had  any  reasonable  cause 
of  action,  and,  if  it  erred  in  any  direction,  it  was  not  against  the 
plaintiff.  Whether  the  jury  found  the  plaintiff  negligent,  or 
the  defendant  not  negligent,  or  both,  does  not  appear.  But  the 
charge  was  remarkably  clear,  and  entirely  fair  to  plaintiff.  It 
cannot  be  held  as  matter  of  law  that  freight  cars  cannot  be  placed 
anywhere  on  the  premises  which  belong  to  a  railroad  company; 
and  it  cannot  be  held  that  in  all  cases,  and  without  regard  to  cir- 
cumstances, trains  must  be  run  at  any  particular  rate  of  speed 
not  fixed  by  law  or  regulation.  The  court  laid  down  the  only 
admissible  condition  that  the  precautions  must  be  proportioned 
to  the  circumstances,  and  held  that  these  were  not  limited  by 
fixed  legal  regulations,  but  must  go  beyond  those,  if  necessary. 
Whether  in  the  present  case  the  rules  laid  down  were  not  more 
sweeping  than  the  pleadings  and  proofs  called  for,  we  need  not 
enquire,  for  the  jury  found  for  defendant.  I  think  the  judgment 
should  be  affirmed. 

Champun,  J.,  concurred  with  Campbell,  J. 


Long  Island  R.  Co. 

[Ifew  York  Court  of  Affeah,  January  IS,  1S89.) 

Oroulns — Oontrlbntory  Hegllgence — Obitmctlon  of  Vlaw — Nonauit  — Where 
tho  evidence  in  an  action  to  recover  damages  for  the  death  of  plaintiff's  decedent 
shows  that  at  the  time  of  the  accident  the  amoke  from  a  train  which  had  juBt 
crossed  the  hlghwav  settled  down  behind  it  upon  the  road;  that  the  plaintiff 
attempted  to  cross  w'ithout  waiting  for  the  disappearance  of  the  smolte;  and  that 
liie  defendant  was  not  guilty  of  negligence  in  failing  to  ^ive  anj  statiitorj  signal, 
it  is  error  to  Rubtnit  the  question  of  tlie  plaintiff's  contributor^^  negligence  to  the 
jury,  and  to  refuse  to  order  a  nonsuit.     Danforth,  J.,  dissenting. 

Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 

Action  by  Rose  Heany,  as  administratrix  of  her  deceased  hus- 
band, against  the  Long  Island  R.  Co.  to  recover  damages  for 
negligently  causing  the  death  of  the  plaintiff's  intestate.  The 
defendant  appeals  from  a  judgment  entered  for  the  plaintiff  and 
affirmed  by  the  general  term  on  appeal. 
37  A.  &  E.  R.  R.  Caa.— 34 
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E.  B.  Hinsdale  for  appellant. 
Horace  Graves  for  respondent. 

Gray,  J. — At  the  close  of  the  plaintiiT's  case  the  defendant's 
counsel  moved  for  a  dismissal  of  the  complaint,  on  the  ground  that 
the  plaintifT  had  failed  to  show  negligence  on  the  part  of  the 
defendant,  and  that  the  evidence  proved  that  the  de- 
BUtemeat  ceased  had  by  his  negligence  contributed  to  the  accident, 
«f  sua.  This  motion  was  denied  by  the  court,  and  at  the  close 

of  the  whole  case,  the  motion  for  a  nonsuit  was  denied. 
On  appeal,  the  judgment  entered  for  the  plaintiff  on  the  verdict  of 
the  jury,  and  the  order  denying  a  new  trial,  were  affirmed. 

We  are  unable  to  discover  from  the  evidence  that  the  plaintiff 
either  established  her  right  to  recover  against  the  defendant  for 
the  death  of  the  intestate,  or  that  there  is  sufficient  proof  in  the 
case  to  sustain  a  recovery,  and  we  think  the  denial  of  the  motions 
was  error  for  which  this  judgment  must  be  reversed.  A  brief 
review  of  the  facts  will  make  this  conclusion  sufficiently  clear. 
The  accident  occurred  at  a  point  on  Atlantic  avenue,  in  the  city 
of  Brooklyn, — a  street  which,  for  some  distance  there,  runs  in  a 
straight  line  east  and  west.  An  opening  in  the  fences  of  the 
defendant,  which  border  its  tracks  on  either  side,  permits  crossing 
by  persons  on  foot.  At  this  point  the  avenue  is  one  hundred  feet 
in  width.  The  deceased  left  his  house,  which  was  on  Atlantic  ave- 
nue, about  6  o'clock  in  the  morning,  in  the  month  of  May,  and 
Started  to  cross  the  defendant's  tracks  at  that  point  of  crossing. 
The  morning  was,  according  to  plaintiff's  evidence,  cloudy  and 
rainy  or  drizzly.  A  train  had  just  passed  on  the  south  track, 
which  was  nearest  to  the  deceased  as  he  went  through  the  fence, 
and  the  smoke  from  its  engine  appears  to  have  settled  down 
behind  it  upon  the  road,  sufficiently  to  temporarily  obscure  objects 
in  the  line  of  vision.  The  deceased,  however,  appears  to  have 
gone  ahead,  and,  while  upon  the  north  track,  was  struck  by  a  west- 
bound train,  and  killed. 

He  was  about  66  years  of  age,  and  his  hearing  was  somewhat 
impaired.  Whether  the  engineer  sounded  the  whistle  or  rang  the 
bell  is  a  fact  in  dispute ;  but  it  is  not  one  material  to  be  consid- 
ered, as  there  was  no  statutory  obligation  resting  upon 
Defmiluit  the  defendant  to  give  notice  in  either  way,  while  oper- 
ant galltj  ating  its  road  at  that  point.  It  was  not  legally  required 
ofaegll-  to  give  such  notice  by  any  statute;  nor  did  any  ordi- 

g«uM.  nance  demand  it.      By  chapter  187,  Laws   1876,  the 

defendant  was  authorized  to  operate  its  railroad  on 
Atlantic  avenue,  subject  to  such  rules  and  regulations  as  to  rate  of 
speed  and  public  safety  as  the  common  council  should  prescribe. 
That  municipal  body  directed  the  construction  of  the  fence  on 
either  side  of  the  defendant's  tracks,  with  openings  and  crossings 
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at  every  street,  and  spaces  at  intervals  of  not  exceeding  250  feet,  to 
allow  the  crossing  of  persons  on  foot.  They  prescribed  it  as  a 
duty  of  the  company  to  station  a  flagman  at  certain  points,  of 
which  the  point  in  question  is  not  one;  and  they  authori2ed  the 
defendant,  after  compliance  with  these  precautionary  provisions, 
to  run  at  any  rate  of  speed.  The  defendant  in  this  case  seems  to 
have  violated  no  duty  to  the  public,  based  on  the  existence  of 
any  rules  or  rejjulalions,  in  not  having  any  flagman  at  the  cross- 
ing; or  in  not  causing  notice  to  be  given  of  the  approach  of  its 
trains  ;  or  in  running  at  the  rate  of  speed  testified  to  as  being  20 
miles  an  hour.  If,  then,  not  liable  to  the  charge  of  negligence  on 
such  grounds,  on  what  ground  can  it  be  deemed  to  have  been  in 
anywise  derelict?  The  general  term  do  not  point  to  any  act  of 
omission  or  of  commission  by  the  defendant,  from  which  negligence 
and  a  consequent  liability  might  be  inferable;  but  they  say  only 
that  they  think  "it  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether,  under  the  circumstances  of  the  case,  the  company 
exercised  reasonable  care  and  prudence  in  what  they  did,  and 
whether  its  neglect  caused  the  injury  complained  of,"  This  seems 
somewhat  obscure  as  a  reasoning  upon  the  case,  in  the  absence  of 
some  positive  facts  constituting  or  tending  to  prove  neglect  or 
heedlessness  on  the  part  of  the  defendant.  While  it  is  perfectly 
true  that  negligence  may  be  made  out  from  the  proof  of  all  of  the 
surrounding  circumstances,  including  the  absence  of  signals  and 
the  rate  of  speed,  yet,  unless  there  is  something  in  that  proof, 
taken  as  a  whole,  which,  if  believed  by  the  jury,  would  establish 
a  failure  on  the  defendant's  part  to  perform  a  legal, duty,  or  to  use 
reasonable  care  and  prudence  in  what  it  did,  the  case  should  not 
be  submitted  to  them. 

In  Grippen  j'.  New  York  Cent.  R.  Co.,  40  N,  Y.  34-47,  cited  by 
the  court  below  in  their  opinion,  Woodruff,  J.,  said,  in  discuss- 
ing what  constitutes  negligence:  "Some  acts  are  so  clearly  free 
from  imputation  of  that  sort  that  it  would  be  the  duty  of  the 
court,  as  a  matter  of  law,  to  hold  that  they  constituted  no  proof 
of  negligence ;  while,  when  the  facts  themselves  are  in  dispute,  or 
upon  the  proofs  their  wisdom  or  efficiency  is  doubtful,  the  jury 
must  decide  whether  negligence  was  proved."  This  is  a  fair 
statement  of  the  rule.  There  is  in  this  case  no  dispute  as  to  ma- 
terial facts.  The  defendant's  servants  were  not  operating  the 
train  of  cars  at  an  unauthorized  rate  of  speed.  No  flagman  was 
required  to  be  at  the  crossing,  and  no  signal  was  called  for  at  that 
point.  As  to  the  general  management  of  the  train,  the  case  is 
without  any  proof  of  any  fault  in  that  respect.  The  respondent's 
counsel  does  not  intimate  that  because  there  was  smoke  upon  the 
road  at  that  point,  and  it  was  therefore  impossible  for  the  en- 
gineer to  tell  what  was  passing  on  the  other  side  of  it,  he  should 
have  given  some  alarm  or  signal.     But  how  can  it  be  said  that 
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any  obligation  rested  upon  the  engineer  to  give  any  signal?  He 
certainly  was  not  bound  to  exercise  his  imagination,  and  to  appre- 
hend danger  to  some  reckless  person.  It  would  be  unreasonable 
to  hold  the  defendant  to  the  duty  to  give  a  signal  of  the  approach 
of  its  trains  to  the  frequent  openings  in  the  ftnce,  directed  to  be 
constructed  for  the  convenience  of  the  pubhc,  under  the  circum- 
stances of  the  present  case,  which,  of  their  own  force,  call  upon  a 
person  for  the  exercise  of  his  reason,  and  the  use  of  his  senses  in 
its  avoidance. 

The  ruleS'Which,  by  frequent  adjudications,  have  been  estab- 
lished in  cases  of  negUgence,  rest  upon  reasonable  foundations. 
Where  it  is  sought  to  hold  another  liable  for  the  damage  occa-> 
sioned  by  some  alleged  negligent  act,  the  negligence  is 
DwMued  to  be  made  out  by  some  positive  proof,  or  by  proof  of 
guilty,  M  circumstances  from  which  the  jury  may  fairly  infer  the 
mBtwrot  existence  of  the  negligence.  But  we  think  from  the 
Uw,  of  oon-  proofs  that  the  intestate  was,  as  matter  of  law,  guilty 
trltatory  of  negligence  in  his  conduct,  which  contributed  to  the 
ssgUge&M.  accident.  According  to  the  plaintiff's  evidence,  the 
deceased,  after  entering  through  this  opening  in  the 
fence,  upon  the  defendant's  track,  went  straight  ahead,  regardless 
of  the  smoke  which  was  between  him  and  the  track  on  which  he 
was  struck.  The  court  below  reason  upon  this  act,  and  say  that 
they  should  hold  it  was  the  duty  of  the  deceased  to  stop  until  the 
temporary  obstruction  of  the  smoke  had  passed  away,  if  he  could  be 
held  to  know  that  the  obstruction  existed.  This  is  a  distinction 
which  is  perhaps  somewhat  metaphysical,  and  not  altogether  clear 
to  the  comprehension.  We  think  it  was  unquestionably  his  duty 
to  await  the  disappearance  of  the  smoke,  and  thus  to  be  reason- 
ably sure  that  he  had  a  clear  crossing.  The  deceased  could  see, 
and  it  is  hard  to  understand  how  the  existence  or  presence  of  the 
smoke  as  an  obstruction  could  have  been  the  subject  of  specula- 
tion or  of  a  mental  question.  If  it  was  indistinguishable  as  a  body, 
it  could  no  more  have  obstructed  the  vision  than  would  the  usual 
conditions  of  the  atmosphere.  If  it  was  a  body,  perceivable,  as 
contrasted  with  other  objects,  it  was  to  a  greater  or  less  extent  an 
obstruction  or  embarrassment  to  the  vision.  Visual  perception  of 
objects  involves  a  consciousness  of  their  appearance.  We  cannot 
think  of  appearance  except  as  something  seen.  Philosophy 
teaches  us  that  our  knowledge  of  the  external  world  is  phenom- 
enal ;  that  is,  that  the  things  of  which  we  are  conscious  are  appear- 
ances. Thus,  to  say  that  the  deceased  may  not  have  known  that 
the  smoke  was  an  obstruction,  involves  the  proposition  that  he 
may  not  have  been  conscious  of  the  appearance  of  a  condition  of 
the  atmosphere  distinguishable  from  its  other  or  usual  conditions, 
which  is.  so  unreasonable  that  habit  disables  us  from  under> 
standing  it. 
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We  think  it  perfectly  clear  that,  if  the  plaintiff's  evidence  is  to 
be  believed,  the  deceased  voluntarily  went  upon  the  tracks — always 
a  situation  involving  peril,  and  calling  for  the  vigilant  exercise  and 
use  of  one's  senses — when  the  clouds  of  smoke  made  or  tended  to 
make  objects  indistinguishable.  Where  a  person  voluntarily 
places  himself  in  a  position  of  peril,  under  circumstances  which 
render  him  less  able  to  protect  himself  by  the  use  of  his  senses, 
he  cannot  fairly  be  deemed  competent  to  complain  of  a  conse- 
quent injury  as  due  wholly  to  the  acts  of  the  other  party.  The 
plaintiff's  proofs  leave  no  other  conclusion  possible  than  that  the 
deceased  had  failed  to  observe  those  usual  precautions  which  the 
law  requires  of  those  who  approach  a  place  of  peril.  They  must 
be  on  the  alert,  and  vigilant  in  the  use  of  their  eyes  and  ears, 
and  display  that  prudence  of  conduct  which  the  situation  dictates. 
On  the  other  hand,  as  has  been  seen,  there  were  no  acts  of  the 
defendant,  or  of  its  servants,  which  were  open  to  the  imputation 
of  negligence. 

It  follows  from  the  views  expressed  that  the  judgment  below 
must  be  reversed,  and  a  new  trial  had,  with  costs  to  abide  the 
event. 

All  concur,  except  DanfORTH,  J.,  dissenting. 


Palmer  et  al. 


New  York  Central  and  Hudson  River  R.  Co. 

(A'cw  Terk  Court  of  Apf  rah,  janaary  15,  1889.) 

CroMdnK — OonullratOTT  NetUcence^PrOTliico  of  Jury. — tn  an  action  to  re- 
cover damages  for  thf  death  of  plaiiitilT's  intestate,  it  appeared  tliat  the  deceased 
was  killed  while  drivinj;  along  a  highwaj'  crossed  bv  defcndacit'e  road.  The 
company  had  Tor  many  years  provided  gates  at  Ihe  crossing  on  each  side  of  its 
track,  to  be  shut  when  locomotives  or  trains  were  passing.  The  road  consisted 
of  live  tracks,  and  at  the  time  of  the  accident  the  gates  were  open  and  the  flas- 
man  was  absent.  The  deceased  had  passed  three  tracks  in  safety,  but  whue 
crossing  the  fourth,  was  struck  by  defendant's  locomotive,  which  "as  running 
from  ^o  to  35  miles  an  hour  without  signal.  The  locomotive  by  which  the  de- 
ceased was  kilted  was  much  smaller  than  an  ordinary  engine,  and  was  not 
designed  for  passenger  or  freight  trains,  but  was  intended  for  the  use  of  the 
8up»erintcndcnt  of  Ihe  division  in  the  business  of  the  road.  It  was  manned  by 
an  engineer  and  fireman,  but  the  construction  of  Ihe  engine  was  such  that  the 
car  occupied  by  the  superintendent  was  over  the  boiler  at  the  front  end  of  the 
engine,  and  the  engineer  and  tireman  were  behind.  Their  view  in  front  was  thus 
almost  wholly  obstructed,  and  it  appeared  from  the  evidence  that  neither  the 
engineer  nor  fireman  *aw  the  horse  or  buggy  until  Ihe  moment  of  the  collision. 
The  bell,  instead  of  being  at  the  top  of  Ihe  engine,  was  l)chind,  on  the  top  of  the 
tender,  and  was  of  a  tone  dilferent  from  the  bell  ordinarily  used.  The  locomo- 
tive moved  with  little  noise.  There  was  evidence  enough  to  warrant  the  jury  In 
«nding  that  no  signal  was  given.     Held,  that   under   the  circumstances,  and 
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although  the  plainltR*  might  have  seen  the  engine,  the  question  whether  he  «as 

KiXij  of  negligence  contributing  to  the  accident  was  Tor  the  jur^.     Peckhah, 
tlissenting. 

Appeal  from  General  Term  of  the  Supreme  Court,  Fifth 
Department. 

The  plaintiffs,  William  D.  Palmer  and  another,  sue  as  the  ad- 
ministrators of  A.  H.  Foster,  who,  while  driving  along  a 
highway  crossed  by  the  defendant's  road,  was  run  over 
Btatamut  by  its  engine,  and  killed.  The  company  had  for  many 
<<  •■■>.  years  provided  gates  at  this  crossing  on  each  side  of 

its  track,  to  be  shut  when  locomotives  or  trains  were 
passing,  and  to  be  open  at  other  ttmes.  At  the  time  in  question 
the  gates  were  open.  The  case  was  tried  at  the  Genesee  circuit, 
and  a  verdict  of  $1,819.21  rendered  for  the  plaintiff.  A  motion 
for  a  new  trial  was  denied  by  the  trial  judge,  and  upon-  appeal  to 
the  general  term  the  judgment  upon  the  verdict  and  the  order 
denying  a  new  trial  were  affirmed.  Further  facts  are  stated  in  the 
opinion. 

Afr.  Camp  for  appellant. 

Tyrrell  &  Ballard  for  respondents. 

DANfORTH,  J. — The  points  made  by  the  appellant  are  that 
the  court  erred  (1)  in  refusing  to  grant  defendant's  motion  for  a 

nonsuit  ■  (2)  in  refusing  to  charge  as  requested  by  it, 
ApptUuit'i  viz.:  "That  the  fact  that  the  gates  were  not  down 
polBta.  was  not  such  an  assurance  of  safety  to  the  intestate  as 

obviated  the  necessity  of  using  his  eyes  and  ears  to 
ascertain  whether  a  train  or  engine  was  approaching,  and  if,  not- 
withstanding the  condition  of  the  gates,  he  might  have  seen  or 
heard  the  engine  if  he  had  looked  or  listened,  and  as  he  did  not, 
the  plaintiff  cannot  recover;"  and  (3)  that  the  damages  allowed 
by  the  jury  were  excessive,  and  entitle  it  to  a  new  trial.  The  last 
proposition  requires  no  consideration,  for  the  question  was  ex- 
clusively for  the  jury  and  the  supreme  court.  The  motion  for  a 
nonsuit  was  reserved  until  after  the  defendant  put  in  evidence  to 
meet  the  plaintiff's  case,  and  the  special  ground  then  urged  was 
that  it  affirmatively  appeared  that  the  plaintiffs'  intestate  was 
guilty  of  contributory  negligence. 

It  appeared  in  evidence  that  Foster,  on  the  24th  day  of  May. 
1884,  was  travelling  southward  with  a  horse  andcovered  buggy  at 

the  rate  of  from  four  to  five  miles  an  hour,  along  a 
racti  highway  known  as  "Walnut  Street,"  in  the  village  of 

i^ipouing        Batavia.     The  street  ran  north  and  south,  and  in  his 
from  way  was  crossed  by  defendant's  road  of  five  tracks  run- 

«TldanM.         ning  east  and  west,  at  an  angle  with  the  street  0(43 

degrees.  He  passed  three  of  the  tracks  in  safety,  but 
while  on,  and  in  part  over,  the  next,  was  struck  by  defendant's  lo- 
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comotive,  which  was  running  along  that  track  westerly,  "very 
fast,"  or  from  20  to  25  miles  an  hour,  and  without  signal.  He 
and  his  horse  were  at  once  killed,  and  the  buggy  broken  in  pieces. 
This  is  a.  not  unusual  narrative  in  collision  cases,  but  the  attend- 
ing circumstances  were  somewhat  exceptional.  The  engine  was 
attached  to  no  train  or  car.  It  was  small  in  size, — much  smaller 
than  the  ordinary  locomotive.  It  was  neither  designed  nor  used 
for  passenger  or  freight  business.  It  was  running  on  no  schedule 
time.  It  was  in  charge  of  no  conductor.  It  carried  one  person, — 
the  superintendent  of  the  division, — and  was  subject  wholly  to 
his  direction.  It  was  manned  by  an  engineer  and  fireman,  but  the 
construction  of  the  engine  was  such  that  the  cab  occupied  by  the 
superintendent  was  over  the  boiler  at  the  fore  end  of  the  engine, 
and  the  engineer  and  fireman  were  behind.  Their  view  in  front 
was  thus  wholly  obstructed,  except  as  the  lines  of  vision  were  out- 
side of  the  cab;  and  down  and  along  the  track  they  could  have  a 
sight  of  nothing  except  as  they  leaned  out  and  away  from  their 
place.  In  fact,  as  each  testifies,  neither  the  fireman  nor  engineer 
saw  the  man,  horse,  or  bu^y  until  the  moment  of  the  collision. 
The  bell,  instead  of  being  on  the  top  of  the  engine,  was,  as  some 
testify,  behind  and  below  it,  or,  as  the  engineer  says,  "on  the  tail 
end  of  the  engine,  on  the  top  of  the  tender."  It  was  of  a  tone 
different  from  that  of  ordinary  locomotives,  and  the  machine  itself 
moved  with  little  noise,  and  with  less  than  that  of  a  train  engine. 
It  was  used  for  the  business  of  the  occupant,  either  of  observation 
or  travel,  and  was  so  constructed  as  to  facilitate  either.  As  its  use 
and  construction  differed  from  that  of  ordinary  locomotives,  so 
did  its  management.  Instead  of  obedience  to  the  statute,  which 
requires  the  bell  or  whistle  to  be  rung  or  sounded  at  a  given  dis- 
tance  from  the  place  where  the  railroad  shall  cross  any  travelled  pub- 
lic road  or  street,  and  at  intervals  until  it  shall  have  crossed  that  road 
or  street,  and  so  makes  the  presence  of  the  crossing  an  imperative 
order  to  the  managers  of  the  engine,  it  was  made  the  duty  of  the 
engineer  to  blow  the  whistle  only  when  notified  to  do  so  by  his 
passenger,  the  superintendent,  and  in  this  instance  such  direction 
was  given  only  when  quite  near  the  crossing;  and  by  the  time  the 
brakes  were  set,  and  steam  shut  off,  the  engine  was  "upon"  the 
intestate.  The  plaintiffs'  witnesses  show  that  at  the  same  moment 
the  bell  was  for  the  first  time  rung.  One  of  them,  watching  the 
locomotive,  "did  not  notice  any  bell  ringing  until  whistle  began 
to  blow,  about  half  way  between  the  bridge  and  the  crossing; 
then  the  bell  rang  and  whistle  blew."  This  was  a  short  jdistance 
from  the  point  of  danger.  Concerning  the  bell  there  was  evidence 
from  the  engineer  and  fireman  to  the  contrary,  but  none  from  the 
superintendent,  who  was  not  called  to  testify.  There  was  evi- 
dence enough  to  warrant  the  jury  in  finding  that  no  signal  of  any 
kind    was   given.     They  would  have  been  compelled  to  say  that 
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the  construction  of  the  locomotive  was  such  as  to  render  vigilance 
on  the  part  of  the  employes  almost,  if  not  wholly,  useless;  that 
the  position  of  the  bell  was  less  favorable  to  the  distribution  of 
sound  than  the  place  assigned  to  it  by  statute  ;  and  that  the  en- 
gine itself  gave  little  or  no  notice  of  its  approach.  The  flagman 
also,  who  for  25  years  had  been  stationed  at  the  crossing,  was 
absent.     This  was  conceded. 

But,  besides  these  things,  which  are  to  be  regarded  as  omissions 
or  departures  from  the  ordinary,  and  in  some  respects   required, 

methods  of  the  defendant's  business,  in  giving  audi- 
Opm  B»t«  ble  or  visible  signals  of  approach,  and  indicating  negli- 
itlnvlutlon  gence  on  its  part,  there  are  affirmative  acts,  not  only 
toirow.  compelling  the  same  conclusion,  but  directly  tending 

to  influence  the  conduct  of  the  wayfarer,  and  indeed 
expressly  designed  to  do  so.  The  defendant,  "for  the  better  pro- 
tection of  life,'  and  to  promote  the  safer  and  better  management 
of  its  road,"  either  of  its  own  volition  or  under  the  command  of 
the  law  (Laws  1884,  c.  438,  §  3},  had  erected  gates  across  Walnut 
street  on  either  side  of  its  tracks,  and  had  stationed  a  person  there 
"to  open  or  close  such  gates  when  an  engine  or  train  passed." 
The  duty  of  the  company  was  imperative,  and  it  is  obvious  that 
an  open  gate  was  a  direct  and  explicit  assurance  to  the  traveller 
that  neither  train  nor  engine  was  rendering  the  way  dangerous, — 
that  none  was  passing.  A  closfed  gate  was  an  obstruction  prevent- 
ing access  to  the  road  ;  an  open  gate  was  equally  positive  in  the 
implication  to  be  derived  from  it  that  the  way  was  safe.  Nothing 
less  could  be  implied,  and  no  other  conclusion  could  be  drawn 
from  that  circumstance.  The  silence  of  the  bell  and  whistle  was 
an  indication  that  no  train  or  locomotive  was  within  80  rods  of 
the  crossing ,  the  open  gate  an  affirmative  and  explicit  declaration 
and  representation  that  neither  train  nor  locomotive  was  ap- 
proaching with  intent  to  pass.  The  way  then  was  open  to  the  in- 
testate, and,  as  the  highway  was  straight,  that  fact  was  apparent 
to  him,  not  only  when  he  reached  the  track,  but  for  a  Jong  dis- 
tance off.  He  had  a  right  to  rely  to  a  certain  extent  upon  that 
representation.  Stapley  v.  London,  B.  &  S.  C.  R.  Co.,  L.  R.,  1 
Exch.  21 ;  Glushing  v.  Sharp,  96  N.  Y.  676.  It  is  difficult,  there- 
fore, to  see  how  his  death  can  be  attributed  to  any  other  cause 
than  the  negligent  acts  of  the  defendant ;  but  if  there  is  room  for 
a  different  inference,  there  is  not  enough  of  it  to  make  the  ques- 
tion one  of  law.  He  could  not  rush  heedlessly  on  to  danger,  and 
throw  the  result  upon  the  defendant ;  but  the  degree  of  care  re- 
quired of  a  traveller  is  increased  or  diminished  by  the  greater  or  less 
probability,  suggested  by  the  circumstances  about  hipi,  that  without 
it  an  injury  will  happen.  When,  therefore,  he  moves  on  upon  the 
track  under  an  assurance  of  safety  from  those  owning  it,  and  from 
their  servants,  whose  especial  duty  it  was  to  keep  their  attention 
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fixed  upon  it,  and  who  had  within  their  power  the  means  of  avoid- 
ing the  infliction  of  injury,  and  whose  business  it  was  to  use  them 
so  as  to  prevent  danger,  it  is  for  the  Jury  to  say  whether  the 
traveller  exercised  that  ordinary  care  and  prudence  which,  under 
the  circumstances,  it  would  be  natural  to  expect.  The  cases 
above  referred  to  (Stapley  v.  London,  B,  &  S.  C.  R-  Co. ;  Glush- 
ing  V.  Sharp),  if  any  are  necessary  in  support  of  so  plain  a  propo- 
sition, are  sufficient  for  that  purpose.  But  notwithstanding  the 
defendant  by  its  conduct  assured  the  intestate  that  no  engine  or 
train  was  approaching,  and  so  invited  him  to  go  over  its  tracks,  it 
is  contented  by  the  defendant's  counsel  that  the  intestate  was  yet 
bound  to  keep  a  lookout  against  danger;  that,  if  he  did  so,  he 
must  have  seen  the  engine  in  time  to  have  avoided  it :  and  that  he 
either  did  not  look,  or  did  see  the  engine,  and  therefore  went  on 
at  his  peril. 

The  claim  at  the  trial  was  that  the  plaintiff's  negligence  was 
affirmatively  shown.  There  is  no  evidence  that  he  did  not  both 
look  and  listen.  The  question  was  left  to  the  jury  by 
a  charge  to  which  no  exception  was  taken,  and  we  Gontribntwr 
think  the  learned  judge  committed  no  error  in  submit-  negUgtno*- 
ting  it.  The  evidence  shows  that  to  a  traveller  coming  PrariBM 
from  the  north  the  view  of  the  railroad  at  the  east  was  afjuy. 
obstructsd  by  apple  and  maple  trees  in  full  leaf,  by 
buildings  of  various  kinds,  some  belonging  to  the  railroad  com- 
pany ;  while  at  the  west,  on  track  4,^the  track  nearest  the  ap- 
proaching traveller, — not  far  from  the  crossing,  a  freight  train 
stood,  its  engine  taking  water,  and  discharging  steam  from  the 
escape  valves,  and  a  stiff  breeze  blowing  from  the  southwest,  and 
so  bringing  the  steam  directly  in  the  way.  It  was  possible,  not- 
withstanding, at  certain  points,  to  get  a  glimpse  of  the  railroad  at 
the  east ;  and  from  lines  and  measurements  exhibited  by  a  sur- 
veyor and  the  observationsof  other  persons,  we  are  asked  to  say  as 
matter  of  law  that  the  intestate,  in  not  seeing  the  engine,  was 
guilty  of  negligence.  The  size  of  the  engine;  its  construction, 
permitting,  if  seen,  the  inference  that  it  was  going  away  from  the 
crossing,  and  not  coming  towards  it;  the  presence  of  a  train  on 
the  track  nearest  the  traveller;  the  obstructions  to  the  view;  and 
above  all  the  extended  arms  of  the  gates,  and  the  way  thus  made 
open,— are  all  to  be  considered,  and  their  consideration  was  for 
the  jury.  The  conduct  of  the  intestate  might  have  been  in- 
fluenced by  them,  and  to  what  extent,  it  was  for  the  jury  to  de- 
termine. Kellogg  V.  New  York  Cent.  etc.  R.  Co.,  79  N.  V.  72; 
Shaw  V.  Jewett,  86  N.  Y.  616 ;  Sherry  v.  New  York  Cent,  &  H.  R. 
Co.,  104  N.  Y.  652.  We  see  no  ground  on  which  the  court  could 
say  the  intestate  did  not  use  reasonable  care  in  approaching  the 
crossing.  The  request  to  charge  involves  the  assertion  that  the 
intestate   neither   looked   nor    listened,  and   so   was  erroneous. 
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Whether  he  looked  or  listened  was  for  the  juiy  to  determine 
(Smedis'  Case,  88  N.  Y,  13;  Kellogg's  Case,  supra),  and,  if  they 
found  he  did  not  look  or  listen,  to  say  whether,  had  he  done  so, 
it  would  have  been  possible  for  him  to  have  seen  or  heard  the  ap- 
proaching engine  in  time  to  avoid  it  (Thompson  v.  New  York 
Cent.  &  H.  R.  Co.,  no  N.  Y.  636).  If  he  looked  and  listened,  it 
was  for  the  jury  to  say  whether  he  saw  the  machine  on  the  track, 
and,  if  he  did,  whether  by  its  position  and  appearance  he  was  in- 
formed that  it  was  an  engine  approaching  the  crossing,  or  whether, 
from  the  situation  of  the  cab  and  the  absence  of  signal,  he  might 
be  led  to  believe  it  was  going  from,  and  not  towards,  the  crossing ; 
and  whether,  adding  to  these  circumstances  the  open  gates,  he 
might  not  reasonably  believe,  and  with  ordinary  prudence  govern 
himself  by  that  belief,  that  whichever  way  it  was  moving  it  was 
not  intending  to  pass  the  highway.  These  circumstances  were  of 
the  defendant's  creation.  They  indicate  not  only  omissions  of 
duty  which,  when  performed,  are  designed  to  notify  the  traveller 
of  his  danger,  as  by  signal,  but  affirmative  acts  assuring  him  that 
no  danger  exists,  as  in  the  going  off  of  the  flagman,  and  the  rais- 
ing of  the  gates.  I  do  not  think  the  court  can  say  as  matter  of 
law  that  the  statutes  which  require  signals  and  precautions  can  be 
disregarded  by  the  defendant,  and  it  be  allowed  to  claim  that  the 
traveller  should  not  be  influenced  by  these  omissions.  While  the 
court  could  not  as  matter  of  law  say  that  the  plaintiff  did  not 
look,  neither  would  that  fact,  if  found,  enable  it  to  say  as  matter 
of  law  that  negligence  was  established.  Terry  v.  Jewett,  78  N. 
Y.  338  ;  Brassel[  v.  New  York  Cent.  &  H.  R.  Co.,  84  N.  Y.  241 ;  3 
Am.  &  Eng.  R.  R.  Cas.  In  the  first  case  an  intending  passenger, 
and  in  the  last  a  passenger  leaving  the  cars,  were  injured.  It  was 
held  that  each  had  a  right  to  assume  that  the  company  would  not 
expose  him  to  unnecessary  danger  ;  and  while  he  must  himself 
exercise  reasonable  care,  his  watchfulness  is  naturally  diminished 
by  his  reliance  upon  the  discharge  by  the  company  of  its  duty  to 
provide  a  safe  passage  to  and  from  the  trains.  The  duty  there 
referred  to  was  obedience  to  the  common  law  obligation  to  con- 
duct its  business  with  reasonable  care  not  to  injure  another.  In 
theoasc  before  us  we  have  superadded  the  provisions  of  positive 
law  designed  to  regulate  the  conduct  of  corporations  created  by  it. 
Effect  must  be  given  to  these  wise  regulations  concerning  meas- 
ures to  be  adopted  by  a  railroad  company  for  the  safety  of  the 
traveller.  He  is  not  bound  to  wholly  discredit  the  assurance  of 
the  servants  of  the  company  that  the  conditions  which  require 
those  regulations  to  be  observed  do  not  exist.  In  general  it  may 
be  imprudent  to  enter  upon  a  track  while  a  locomotive  is  ap- 
proaching. Whether  it  is  so  in  a  particular  case  must  depend 
upon  the  circumstances  under  which  the  attempt  to  cross  is  made. 
And  where,  though  in  fact  it  may  be  hazardous,  a  traveller  does 
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SO  in  consequence  of  the  acts  of  the  defendant,  he  cannot  be 
chatted  with  negligence  unless  the  risk  or  danger  was  apparent. 
In  this  case  the  engine,  ahhough  in  motion  ,  made  no  signal  that 
it  was  to  pass  the  crossing,  but  a  signal  was  given  by  its  owner 
that  it  was  not  to  pass.  The  track  and  the  moving  engine  were 
signs  of  danger,  but  the  engine,  although  movirjg,  was  not  danger- 
ous,  unless  it  passed  the  crossing.  As  to  that  he  had  assurance 
that  it  was  not,  from  the  silence  of  the  bell  and  whistle,  and  the 
position  and  affirmative  assurance  from  the  open  gates.  The 
effect  of  such  assurances  from  employes,  of  the  nonexistence  of 
danger,  is  exemplified,  among  nisany  others,  in  the  Filer  Case,  49 
N.  Y.  47 ,  Fry  Case,  18  C.  B.  (N.  S.)  225,  where  by  direction  of  an 
employe  a  passenger  left  a  train  while  it  was  in  motion  ;  in  Mc- 
Intyre's  Case,  37  N.  Y.  287,  where  under  like  circumstances  a 
passenger  went  from  one  moving  car  to  another;  in  the  Glushing 
Case,  supra,  where  the  traveller  went  on  the  track  through  an 
open  gate,  under  circumstances  which,  except  for  that,  disclosed 
negligence  on  his  part.  In  all  these  cases  it  was  regarded  as  an 
important  element  in  the  case  that  the  defendant  had  involved 
the  p'aintiff  in  his  attempt. 

The  facts  before  us,  therefore,  fall  short  of  requiring  as  the  sole 
inference  from  them  that  a  want  of  ordinary  care  on  the  part  of 
the  intestate  contributed  to  the  injury.  Whether  it  did  or  not 
was  a  question  depending  upon  all  the  circumstances  of  the  case. 
Johnson  v.  Hudson  R.  R.  Co.,  20  N.  Y,  65.  Negligence  cannot  be 
presumed,  and  where  by  the  act  of  the  defendant  a  person  has 
reason  to  believe  that  he  may  cross  the  track  in  safety,  his  at- 
tempt to  do  so,  and  his  lack  of  that  vigilance  which,  under  other 
circumstances,  might  be  required,  cannot  be  regarded  as  constitut- 
ing negligence.  He  is  still  bound  to  exercise  ordinary  and  rea- 
sonable  care,  but  the  measure  of  his  duty  varies  with  the  peculiar 
circumstances  of  the  case,  and  its  fulfillment  must  be  determined 
by  the  jury.  This  conclusion  disposes  of  both  questions  raised 
by  the  appellant,  and  requires  an  affirmance  of  the  judgment  from 
which  it  appeals. 

It  should  be  affirmed,  with  costs. 

Earl  and  Gray,  J  J.,  concur  in  the  result. 

Peckham,  J.  {dissenting). — I  dissent  from  the  conclusions  ar- 
rived at  by  the  court  in  this  case.  As  I  understand  it,  the  uncon- 
tradicted evidence  showed  that  therewas  for  a  distance  of  70  feet  be- 
fore reaching  the  tracks  a  wholly  unobstructed  view  up  and  down, 
so  that  any  one  approaching  them,  could,  if  he  had  looked,  have 
seen  an  en^ne  thereon  in  ample  time  to  have  stopped  in  a  place 
of  perfect  safety  until  it  had  passed.  Notwithstanding  the  fact 
that  the  gates  were  open,  a  person  intending  to  cross  the  tracks 
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in  broad  daylight  was  not  relieved  from  the  necessity  of  using  his 
eyes  to  make  sure  that  he  could  cross  in  safety.  Had  he  looked 
he  must  have  seen  this  engine  coming  rapidly  toward  the  crossing, 
and,  if  he  then  undertook  to  cross  ahead  of  it,  his  failure  to  do  so 
was  at  his  own  risk.  If  he  did  not  see  the  engine  it  must  have 
been  because  he  did  not  choose  to  look,and  his  omission  to  do  so 
was  also  a  risk,  the  consequences  of  which  he  took  upon  himself. 
I  think  the  plaintiff  should  have  been  nonsuited,  and  that  conse- 
quently this  judgment  should  be  reversed. 


Galveston,  Harrisburg  and  San  Antonio  R.  Co. 


( Ttnas  Sufreme  Court,  Detemher  XJ,  IS8S.y 

OroulBgi— rsTMHitl  InJuzlBi— Doty  or  ■m.ttUn — tortrucUoB. — An  instruc- 
tion that  "if  a  person  riding  in  a  wagon  could  not  hear  the  approach  o(  a  train 
by  reason  of  the  noise  made  by  his  wagon,  and  if,  by  stopping  his  wagon,  he 
could  have  heard  the  approacli  of  danger,  it  would  be  an  act  of  prudence  and 
necessary  precaution  to  slop  the  wagon  to  enable  him  to  lislen  for  an  approach- 
ing train,"  is  open  to  ihe  objection  that  it  specifSes  what  acts  would  have  been 
prudent,  and  therefore  infringes  upon  the  province  of  the  jury. 

8»BM  Oontrlbntory  NegUcenM  — Svldeno*. — When,  from  the  plaintiff's  evi- 
dence, it  appears  that  his  horses  were  moving,  and  were  already  across  the  track 
when  he  saw  a  train  390  feet  away,  approaching  at  the  rate  of  40  miles  an 
hour,  it  is  evident  that  if  he  had  exercised  the  care  he  was  bound  to  use  under 
the  circumstances,  that  he  could  have  driven  off  the  track  before  the  train  stnick 
him,  and  as  he  must  therefore  have  been  guilty  of  contributory  negligence,  a  ver- 
dict in  his  favor  is  contrary  lo  the  evidence. 

I>uiu««i — V*rdlet — Donble  Kacovary. — In  nn  action  to  recover  damages  for 
personal  injuries,  the  jury  asscsied  damages  for  "peril  and  fright,"  $83.1;  "menial 
anguish,"  (t.666;  '-pain  and  sufTering"  (6,667.  fff/fi-  that  the  sum  awarded  for 
pain  and  liuffcring  consequent  upon  the  personal  injuries,  included  the  two  items 
for  "mental  .inguish"  and  "fright,"  and  that  the  verdict  therefore  gave  a  double 
recovery  therefor. 

Buns^— ExcMilve  SunageB — BettiiUC  Aslil*  Verdlet.  -  Plaintiff  was  under 
treatment  in  a  hospital  145  days.  Atthetimeol  llie  trial,  ii  months  after  the 
accident,  dead  bone  was  still  working  out  of  the  wound.  His  leg  was  parliallv 
stiffened,  and  was  shorter  than  the  other  teg.  and  he  was  disabled  for  life.  U 
had  been  broken,  large  pieces  of  skin  were  torn  from  Ihe  flesh,  and  he  was 
bruised  in  many  places.  Held,  that  a  verdict  of  $14,167  was  not  so  excessive  as 
to  require  the  court  to  set  it  aside. 

Appeal  from  District  Court.  Bexar  County. 

Action  by  Charles  Porfcrt  against  the  Galveston,  Harrisbui^  & 
San  Antonio  R.  Co.  to  recover  damages  for  personal  injuries 
caused  by  defendant's  negligence.  A  verdict  for  the  plaintiff  was 
returned,  and  defendant  appeals  therefrom. 
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Waelder  &  Upson  for  appellant. 
John  H.  CopeUtnd  and  /.  H.  McLeary  for  appellee. 

COLLARD,  J. — Appellee,  Charles-  Forfert,  brought  this  suit  on 
the  23d  day  of  August,  1883,  against  the  appellant,  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company,  for  damages  al- 
leged to  have  been  caused  by  the  negligence  of  defend- 
ant's servants  in  managing  and  propelling  its  engine  and  Tuti. 
cars,  by  which  negligence  he  was  knocked  off  of  his 
wagon  while  attempting  to  cross  the  railroad  track  and  injured; 
"causing  a  compound  fracture  of  the  left  leg  below  the  knee, 
wounding  him  severely  in  many  places,  injuring  him  internally, 
and  bruising  him  all  over,  from  head  to  foot,"  The  damages  are 
specified  and  itemized  as  follows:  "The  company,  by  the  careless- 
ness and  negligence  of  its  servants  and  agents,  and  by  the  collision 
aforesaid,  and  by  the  wounds,  bruises,  and  injuries  aforesaid,  to 
plaintiff  done,  have  caused  him  great  pain  and  suffering  and  have 
damaged  him  for  life,  transforming  him  from  a  hearty  and  robust 
young  man  to  a  cripple  for  life,  to  his  great  and  irreparable  damage 
as  follows,  to  wit : 

"To  loss  of  time  from  the  23d  of  July  to  the  fihngof 

the  amended  petition  [March  4,  1885],     .         .  $  2,500  00 

To  peril  and  fright  at  the  time  said  injuries  were 

sustained,         ...  .  .  2,500  00 

To  mental  anguish  suffered  by  plaintiff  in  conse- 

quenpeof  said  injuries S.ooo  00 

To  pain  and  suffering  consequent  on  said  per- 
sonal injuries,  ......     2O,O0O  DO 

To  impaired  capacity  for  labor  in  consequence  of 

weakness  and   permanent  injuries  as  aforesaid,     20,000  oo" 

Plaintiff  also  alleges  that  he  observed  the  sign,  "Railroad  Cross- 
ing ;"  that  before  attempting  to  cross  he  looked  and  listened,  both 
to  the  right  and  left,  and  neither  saw  nor  heard  anything  to  indi- 
cate the  approach  of  a  train,  and,  after  taking  these  precautions, 
he  attempted  to  cross,  when  he  was  hurt  as  previously  stated; 
that  he  was  32  years  old  at  the  time  of  the  accident ;  that  by  rea- 
son of  the  injuries  aforesaid  he  was  confined  to  his  bed  six 
months;  that  he  cannot  be  restored  to  a  healthy  and  robust  con- 
dition, but  must  henceforth  be  a  sickly  cripple,  and  a  miserable  in- 
valid ;  that  the  defendant's  engine  was  running  at  a  great  speed, — 
40  miles  per  hour;  that  no  bell  was  being  rung,  nor  whistle  blown, 
at  the  time  and  distance  required  by  law,  on  the  locomotive,  be- 
fore crossing  the  public  highway ;  and  that  all  other  usual  and 
necessary  precautions  were  disregarded,  and  that  he  was  guilty  of 
no  contributory  negligence  whatever.  Defendant  pleaded  not 
guilty,  contributory  negligence  on  the  part  of  plaintiff  by  attempt- 
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ing  to  cross  the  railroad  on  a  narrow  and  obscure  lane,  not  ex- 
ceeding 12  feet  in  width,  without  using  his  senses  of  sight  or 
hearing,  giving  no  heed  to  the  whistle  which  was  duly  given  by 
the  engineer  at  the  proper  time  and  place ;  and  that,  if  plaintiff 
had  not  long  since  recovered  from  the  alleged  injuries  it  had  been 
through  his  own  fault  and  imprudence;  among  other  things,  by 
voluntarily  contracting  a  loathsome  disease.  It  is  also  alleged 
that  defendant,  after  the  injuries,  for  the  space  of  about  one  year, 
had  plaintiff  fed,  nursed,  and  cared  for  in  the  best  manner,  and 
supplied  with  comforts,  medicines,  and  medical  attentions,  at  its 
own  expense,  in  the  sum  of  $i,ooo,  which  is  pleaded  in  set-off.  As 
nearly  as  can  be  stated,  the  accident  occurred  asfoUows:  About4 
o'clock  in  the  afternoon  of  the  23d  day  of  July,  1883, Charles  Por- 
fert,  aged  — —  years,  was  driving,  a  two-horse  wagon  on  the  Nel- 
son road,  a  public  road,  near  the  Medina  river,  intending  to  go  to 
San  Antonio.  The  dirt  road  approached  the  defendant's  railroad 
from  the  south,  and  crossed  the  railroad  about  220  yards  west  of 
the  bridge  on  the  river.  The  railroad  here  runs  nearly  east,  and 
the  dirt  road  nearly  north.  The  wagon  road  on  the  south  side 
runs  through  a  lane  about  22  feet  in  width.  At  the  time 
plaintiff  was  driving  along  the  road,  towards  the  crossing,  there 
was  a  brush  fence  on  the  left  side  of  the  lane,  green  corn  growing 
in  the  field,  a  few  trees  along  near  the  line  of  the  fence,  sunflowers 
and  blood  weeds  growing  in  the  right  of  way.  There  was  a  cut 
for  the  railroad  through  rising  ground  from  the  bridge  towards  the 
crossing,  from  three  to  four  feet  deep,  and  the  waste  dirt  was  piled 
or  banked  up  in  the  usual  way;  and  on  these  embankments  and  in 
the  right  of  way,  sunflowers  and  blood  weeds  were  growing  thick, 
and  several  feet  high.  This  cut  did  not  extend  from  the  bridge  to 
the  crossing,  but  was  between  the  two.  At  the  crossing  the  track 
of  the  railroad  was  a  little  above  the  natural  ground, — -eight  or  ten 
inches;  so  that  the  pull  for  a  wagon  to  the  top  of  the  track  was 
slighly  upwards.  The  evidence  is  conflicting,  but  it  was  amply 
sufficient  to  justify  the  jury  in  finding  that,  as  plaintif?approached 
the  railroad  crossing  along  the  lane  he  could  not  see  an  approach- 
ing train  until  he  got  close  to  the  track, — within  a  few  feet  of  it- 
At  the  track  and  on  it,  the  road,  being  straight,  could  be  seen  for 
over  a  mile  each  way.  Plaintiff  had  worked  on  this  road,  and  was 
familiar  with  the  locality.  He  knew  the  train  signals,  whistles, 
and  bells.  There  was  a  whistling  post  at  the  proper  distance  from 
the  crossing,  and  a  sign  at  the  crossing  for  travellers,  designating 
it  as  a  railroad  crossing.  The  wind  was  from  the  south  or  south- 
east. Just  before  plaintiff  reached  the  crossing — about  eighteen 
feet  from  it — he  stopped  to  have  one  Baden  move  his  wagon  out 
of  the  way.  Baden  was  loading  wood  on  his  wagon  from  the 
brush  fence,  and  his  son  was  assisting.  His  son  moved  the  wagon 
so  that  plaintiff  could   pass.     A  few  words  were  exchanged,  and 
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plaintiff  drove  on.  While  stopped  at  this  point,  plaintiff  listened, 
but  heard  no  train.  He  drove  the  horses  up  to  the  track,  looked 
and  hstened  again,  he  says,  and  saw  and  heard  nothing.  When 
the  wagon  was  on  the  track,  he  looked,  and,  coming  from  the 
west,  was  a  train,  about  1 3  rail-lengths  away — 390  feet.  It  was  a 
construction  train — locomotive  and  two  flat  cars.  He  says  it  was 
running  very  fast ;  that  he  raised  his  stick,  and  was  in  the  act  of 
striking  his  horses,  then  moving  and  off  the  track,  when  the  lomo- 
tive  struck  his  wagon  on  the  rear  end,  tearing  the  wagon  to  pieces, 
and  causing  the  injuries  to  htm  as  set  out  in  the  petition.  The 
train  passed  on  and  stopped  several  hundred  yards  east,  near  the 
section  house,  and  returned  to  him.  He  was  found  unconscious, 
about  15  steps  from  the  cattle  guard,  in  Baden's  field.  Baden  says 
he  heard  no  whistle  or  other  signal  until  the  train  was  crossingthe 
lane.  He  then  looked,  and  saw  only  the  plaintiff's  horses  stand- 
ing on  the  opposite  side  of  the  track,  the  wagon  gone.  The  engi- 
neer and  fireman  on  the  train  say  the  regular  signals  for  crossing 
were  given  at  the  proper  time,  and  the  engineer  says  plaintiff, 
when  he  saw  him  first,  had  his  head  down,  looking  east;  that  he 
gave  an  alarm  at  once,  reversed  his  engine,  called  for  brakes,  and 
did  all  in  his  power  to  avoid  the  collision.  Plaintiff  says  he  was 
driving  slow,  to  avoid  overturning  a  can  of  butter  he  was  takingto 
San  Antonio.  Defendant  produced  a  number  of  witnesses  who 
testified  that  an  engine  and  train  could  now  be  seen  from  nearly 
every  point  of  the  lane,  all  the  way  from  the  crossing  to  the  bridge. 
The  roadbed  had  been  raised  about  10  inches  after  the  accident 
before  these  witnesses  took  observations;  some  trees  had  been, 
cut  away ;  the  brush  fence  had  in  part  been  removed ;  the  com 
and  weeds  were  not  in  the  way  to  any  extent,  being  younger  and 
smaller.  The  employes  testified  that  the  train  causing  the  acci- 
dent was  moving  at  a  rate  not  exceeding  18  miles  an  hour,  when 
plaintiff  was  first  seen  by  them.  The  engineer  bore  a  good  repu- 
tation for  competency,  and  stood  well  with  the  company.  The 
cause  was  submitted  to  a  jury  April  7th,  1885.  Their  verdict 
was  as  follows; 

"We,  the  jury,  find  for  plaintiff,  and  assess  the  damages  as  fol- 
lows : 

Loss  of  time, $    833  00 

Peril  and  fright,      ......  833  00 

Mental  anguish,  ......      1,666  00 

Pain  and  suffering,  .....  6,667  00 

Impaired  capacity,     .  .  ....      6,667  00 

Total, $16,666  00" 

Judgment  was  entered  accordingly,  and  defendant  appealed  and 
assigned  errors. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred  in 
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refusing  to  give  to  the  jury  the  charges  asked  by  defendant,  which 
two  special  chaises  are  marked  'Refused,'  for  the  reason  that  the 
first  thereof  should  have  been  given  in  view  of  the  testimony  of 
the  plaintiff  himself  that  he  could  have  heard  the  approaching 
train  or  locomotive,  if  he  had  stopped  his  wagon,  the  noise  of 
which  prevented  his  hearing."  The  charges  asked  and  refused 
were  but  one  consecutive  charge,  and  were  as  follows ;  "In  this 
connection  you  are  instructed  that  if  a  person  riding  in  or  upon 
a  wagon  could  not  hear  the  approach  of  a  train  or  locomotive  by 
reason  of  the  noise  made  by  his  wagon,  and  if  by  stopping  his 
wagon  he  could  have  heard  the  approach  of  danger,  then  it  would 
be  an  act  of  prudence  and  necessary  precaution  to  stop  the  wagon 
to  enable  him  to  listen  for  an  approaching  train  or  locomotive  on 
the  railroad  track,  and,  failing  to  do  so,  he  would  contribute  to  his 
own  injury,  and  thus  be  guilty  of  what  is  called  contributory  neg- 
ligence, for  which  no  one  but  himself  would  be  at  fault  or  responsi- 
ble."  This  is  the  first  part  of  the  charge  refused,  on  which  the 
foregoing  assignment  of  error  is  based,  the  following  is  the  latter 
part  of  it,  for  the  refusal  of  which  the  second  assignment  of  error 
is  taken:  "If,  therefore,  the  jury  believe  from  the  evidence 
in  this  case  that  the  plaintiff  failed  in  the  exercise  of  ordinary 
and  reasonable  care  and  caution  in  approaching  and  going  upon 
the  railroad  track,  and  that  the  want  of  such  care  and  caution  on 
his  part  contributed  to  the  injury  which  hehassustained,  and  that 
by  the  exercise  of  such  care  and  caution  he  could  have  avoided 
the  accident  by  which  he  was  injured,  then  the  defendant  is  not 
liable,  although  the  railroad  company  may  not  have  given  the  signals 
which  the  law  requires,  and  in  that  event  your  verdict  should  be 
for  the  defendant."  The  assignment  of  error  relating  to  this  part 
of  the  requested  charge  is  as  follows :  "The  court  erred  in  refus- 
ing to  give  to  the  jury  the  other  of  said  two  charges,  for  the 
reason  that  the  evidence  generally,  and  the  plaintiff's  own 
testimony,  shows  that  the  plaintiff  failed  in  the  exercise  of 
ordinary  and  reasonable  care  and  caution  in  approaching  and 
going  upon  the  railroad  track,  and  that  the  want  of  such  care  and 
caution  on  his  part  contributed  to  the  injury  which  he  sustained." 
The  general  charge  of  the  court  upon  this  subject  was  as  follows: 
"Third.  If  you  believe  from  the  evidence  that  the  plaintiff  was 
injured,  as  stated  by  him  in  his  petition,  by  the  railroad  train  of 
the  defendant,  and  that  prior  to  said  collision  plaintiff  used  all 
necessary  precautions  to  ascertain  if  a  train  was  in  the  vicinity  of 
the  wagon  road  crossing,  and  that  in  fact  plaintiff  is  guilty  of  no 
contributory  negligence,  and  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant's  employes  in  operat- 
ing the  railroad  train  of  the  defendant,  you  will  find  for  the 
plaintiff  a  verdict  for  such  damages  as  the  proof  shows  he  has 
sustained,"     "Fifth.    If,  however,  you  believe  from  the  evidence 
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that  the  plaintiff  failed  in  the  exercise  of  ordinary  and  reasonable 
care  and  caution  in  .approaching  and  going  upon  the  railroad 
track,  and  that  the  want  of  such  care  and  caution  on  his  part 
contributed  to  his  injury,  and  that  by  the  exercise  of  such  care 
and  caution  he  could  have  avoided  the  accident  by  which  he  was 
injured,  then  the  defendant  cannot  recover  in  this  suit,  and  your 
verdict  will  be  for  the  defendant."  In  addition  to  the  foregoing, 
the  court  gave  the  following  charge  at  the  request  of  defendant  ■ 
"The  statute  law  of  this  State  provides  that  a  bell  of  at  least 
thirty  pounds  weight,  or  a  steamwhistle,  shall  be  placed  on  each 
locomotive  engine,  and  the  bell  shall  be  rung  or  the  whistle 
blown  at  the  distance  of  at  least  eighty  rods  from  the  place 
where  the  railroad  shall  cross  any  road  or  street,  and  to  be  kept 
ringing  or  blowing  until  it  shall  have  crossed  such  road  or  street, 
or  stopped,  and,  neglecting  to  do  so,  shall  be  liable  for  all  damages 
sustained  by  any  person  by  reason  of  such  neglect.  While  this  is 
a  duty  imposed  upon  railroad  companies  the  performance  of  which 
the  travellers  may  expect,  yet  all  persons  wishing  to  cross  a  rail- 
road track  at  the  crossing  of  a  road  are  also  chained  with  the 
reciprocal  duty  of  exercising  reasonable  care,  prudence  and 
caution  in  avoiding  danger  in  approaching  or  crossing  the  track; 
and  the  jury  are  therefore  further  instructed  that  a  person  in 
attempting  to  cross  a  railroad  track  at  a  crossing  must  use  due 
care  to  avoid  danger,  and  if  he  does  not  do  so,  and  his  own 
negligence  is  the  proximate  cause  of  the  injury,  he  cannot  recover 
damages  for  any  injury  received  by  him,  although  the  railway 
company  may  not  have  given  the  signals  which  the  law  requires 
to  indicate  the  approach  of  a  train  or  locomotive.  In  such  case 
he  contributes  to  his  own  injury,  and  it  is  not  the  result  of  the 
omission  of  the  act  required  by  the  law.  It  is  not  only  the  duty  of 
one  in  approaching  a  railway  crossing  to  look  along  the  line  of 
the  road,  and  see  if  a  train  is  coming ;  but  if  he  fails  so  to  do,  or 
to  listen,  or  to  use  any  other  reasonable  means  of  informing 
himself  of  approaching  danger,  such  conduct  on  his  part,  when  it 
appears  from  the  evidence,  would  amount  to  negligence." 

We  do  not  think  the  court  errod    in   refusing  the  requested 
charge.     It  has  been  often  decided   that   negligence  or  not  is  a 
question  of  fact  for  the  jury.     In  the  first  part  of  the 
charge  requested  and  refused  the  court  was  asked  to    VtgllgeiiM 
instruct  the  jury  that  if  plaintiff  could  have  heard  the    infUUngto 
approaching  train  by  stopping  his  wagon  to  listen,  then     itop  wgm 
his  failure  to  do  so  was  contributory  negligence.     The     &  qnaMtn 
court   cannot   specify  in   its  charge  what  acts  would     farthajBry. 
have  beeaprudent,  or  what  imprudent;  what  precau- 
tions would  have  avoided  the  collision;  or  what  would  amount  to 
negligence.     The  jury  must  be  left  to  connect  the  facts  in  their 
own  way;  to  reason  for  themselves,  and  form  their  own  conclu- 
37  A.  &  E.  R.R.Cns.— 3S 
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sions  from  the  evidence  without  the  aid  of  the  court.  The  court 
cannot  point  out  to  them  a  method  by  which  they  can  reach  a 
conclusion  from  the'  evidence,  or  surest  to  them  an  ar^ment 
.arising  from  the  facts  by  which  they  can  or  must  solve  an  issue  of 
fact.  It  is  the  duty  of  the  court  to  furnish  the  jury  with  the 
rules  of  law  applicable  to  facts  as  they  may  find  them  and  no 
more.     If  the  law  should  make  certain  acts  or  omissions  negH- 

fence  ipsofacCo,  the  court  should  then  direct  the  jury  that  the 
ndtng  of  such  acts  or  omissions  would  be  a  findingof  negligence ; 
but  the  court  would  transcend  its  authority  if  it  instructed  the 
jury  that  the  omission  of  an  act  of  prudence  would  amount  to 
negligence  unless  the  law  declared  it  to  be  so.  The  court  might 
as  well  argue  one  feature  of  the  case  as  another,  and  in  this  way 
argue  the  whole  case  for  the  jury  upon  the  facts.  The  jury  must 
be  left  to  argue  the  facts  for  themselves,  without  suggestion  or 
intimation  from  the  court.  Texas  &  P.  R.  Co.  ».  Wright,  62  Tex. 
517,  518;  23  Am.  &  Eng.  R.  R.  Cas.  304:  Texas  &  P.  R.  Co.  v. 
Chapman,  57  Tex.  82. 

The  error  assigned  for  refusal  to  give  the  latter  part  of  the 
chaise  is  not  well  taken.  The  first  part  of  the  charge  asked  was 
not  the  law,  and  for  that  reason  the  last  part  of  it  could  not  be 
given.  The  court  is  not  required  to  separate  a  charge  into  frag- 
ments, giving  such  portions  as  are  the  law  to  the  jury,  and 
refusing  such  as  are  not  the  law.  Besides  this,  the  court  had  in 
the  section  of  its  charge  above  quoted  (as  the  fifth  section)  sub- 
stantially given  the  latter  part  of  the  chaise  asked.  The  use  of 
the  word  "defendant"  where  it  is  evident  "plaintiff'  was  meant, 
could  not,  in  the  connection  in  which  it  was  used,  have  misled  the 
jury.  In  addition  to  this,  the  special  charge  asked  by  defendant 
and  given  by  the  court  was  as  favorable  to  defendant  as  the  law 
would  warrant,  upon  the  subject  of  contributory  negligence.  ,  It 
not  only  stated  that  it  was  plaintiff's  duty  on  approaching  the 
railroad  crossing  to  use  his  senses  to  look  and  listen  for  trains,  but 
proceeded  to  declare  that  his  failure  to  do  so  would  amount  to 
neghgence.  The  chaise  given  by  the  court  of  its  own  motion,  and 
the  special  chaise  given  at  the  instance  of  the  defendant,  sub- 
mitted the  question  of  contributory  negligence  as  favorably  to 
defendant  as  it  could  have  been. 

Appellant  complains  because  the  jury  failed  to  find  contribu- 
tory  negligence   on   the   part   of   plaintiff   in   approaching   and 
crossing  the  railroad  track.     It  will  be  observed  that  if 
u«™^    the  plaintiff  can  recover  at  all  he  must  do  so  upon  his 
^f^r*?'"*~    own  evidence  as  to  how  the  accident  occurred.     After 
tTMT  to*^"     ^'^*'"S  tl**t  ^^  stopped  just  before  reaching  the  track, 
7**'         "    and  exchanged  a  few  words  with   Baden,  he  proceeds 
to  say :     "While  standing  in  the  lane,  I  listened,  and 
could  see  no  train   or    anything.       To    the    east    the    railroad 
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curved.  Beyond  the  curve  could  see  no  track  on  account  of 
corn  and  two  large  wood-piles.  Then  I  turned  my  head  towards 
the  river,  and  could  see  nothing  that  way  on  account  of  the  brush 
fence,  the  hackberry  tree,  the  bluff,  a  pecan  tree — one  limb  hang- 
ing down  on  the  bridge  ;  don't  think  it  is  there  now.  I  stopped 
and  listened ;  could  not  hear  anything,  I  drove  on  slowh'  on 
account  of  butter  in  a  can.  I  went  up  to  the  iron  track.  Kind 
of  a  high  place,  where  horses  generally  give  a  pull  up,  and  some- 
times don't  go  very  fast.  About  the  time  the  horses  struck  the 
track,  I  could  not  see  anything  to  the  west  of  me.  I  looked  east, 
and  could  not  see  anything  there.  About  that  time  1  got  on  the 
track.  Just  as  my  body  got  on  the  track  I  saw  a  train.  Had 
been  looking  east,  watching  the  curve.  The  train  was  right  on  me, 
within  thirteen  rail  lengths.  It  had  not  whistled  then.  The  wind 
was  blowing  pretty  strong  at  the  time.  I  did  not  hear  the  bell 
nor  whistle.  After  I  got  on  the  track  and  saw  the  train,  the 
horses  were  ofE  the  track,  north  of  it.  My  body  was  in  the  center 
of  the  track  when  I  saw  train.  I  raised  my  stick,  and  struck  the 
horse  with  my  left  hand.  As  I  struck  the  horse  the  train  struck 
me.  The  train  got  within  13  rail  lengths  of  me,  when  they  hap- 
pened to  see  me,  and  commenced  whistling,  and  signaled  for 
brakes."  Again,  on  cross-examination,  he  was  asked:  "Where 
did  you  say  you  were  whenyou  first  saw  the  train?"  He  answered: 
"On  the  track."  "Whereabouts?"  "Right  in  the  center  of  the 
track."  "And  your  horses  were  off  the  track  ?"  "Off  the  track," 
he  answered.  "Where  did  you  first  see  the  train?"  "About  13 
rail  ^engths  from  me,  this  side  of  the  tank."  "Your  horses  were 
going?"  "They  were  going;  yes."  It  was  in  proof  that  a  rati 
length  was  30  feet.  If  the  testimony  of  plaintiff  is  true,  it  is  im- 
possible that  he  could  not  have  driven  off  the  track  after  he  saw 
the  train,  before  it  struck  him,  if  he  had  exercised  the  care  he  was 
bound  to  use  under  the  circumstances.  His  horses  were 
moving,  and  already  across  the  track.  His'  seat  in  the  wagon 
was  in  the  middle  of  the  track  when  he  saw  the  train,  390  feet 
away,  coming,  plaintiff  says,  at  the  rate  of  40  miles  an  hour. 
Under  such  circumstances  he  must  have  been  guilty  of  contribu- 
tory negligence  in  failing  to  cross  the  road  before  the  train  struck 
him.  This  conclusion  is  so  free  from  doubt  that  we  do  not  hesi- 
tate to  say  the  verdict  was  contrary  to  the  evidence,  and  it  was 
error  in  the  court  below  to  refuse  a  new  trial  on  that  ground. 

The   verdict   assessed   damages   for   "peril  and  fright,"  $833; 
"mental   anguish,"  $1,666;   "pain   and   suffering,"  $6,667.     The 
petition  claimed  damages  for  "peril  and  fright  at  the    -^,^_ 
time   said    injuries    were    sustained ;   mental   anguish     -^,^, 
suffered  in  consequence  of  said  injuries ;"  thus  divid- 
ing the  mental  suffering  into  two  periods.     It  might  as    '•*"•''■ 
well    have    been  divided     into     as    many    days    as   the    suffer- 
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ing  continued.  The  suffering  of  mind  was  the  result  of  one  act, 
and,'  though  the  injury  was  continuing,  it  was  but  one  injury. 
The  petition  also  divided  the  damages  into  "pain  and  suffering 
consequent  on  said  personal  injuries, '  to  which  the  jury  responded 
as  before  stated.  This  pain  and  suffering  is  not  by  the  petition 
denominated  "physical"  pain  and  suffering,  so  as  to  distinguish  it 
from  the  fright  and  mental  and  anguish  before  set  up  as  items  of 
damage.  We  think  the  petition  asked  for,  and  the  verdict 
awarded,  a  double  recovery.  The  $6,667  awarded  for  pain  and 
suffering  consequent  upon  the  personal  injuries  included  the  two 
items  of  fright  and  mental  anguish  already  allowed.  The  findings 
for  the  two  previous  items,  $833  and  $1,666,  should  both  be 
stricken  out,  reducing  the  verdict  to  $14,167.  The  amount  of  the 
verdict,  in  so  far  as  it  is  double,  could  be  here  remitted,  and 
judgment  could  be  rendered  for  the  $14,167,  if  the  verdict  could 
be  sustained  at  all.  It  cannot,  however,  be  sustained  at  all,  on 
account  of  reasons  before  given. 

Appellant  claims  that  the  verdict  is  excessive.  We  are  not  pre- 
pared to  say  that  an  appellate  court  should  so  hold.     Plaintiffs 

injuries  were  very  severe.  He  suffered  in  the  hos- 
TardlotBM  pital  145  days; dead  bone  was  at  the  time  of  the  trial 
•nMriTS.        (21    months  after  the  accident)   still   working   out  of 

the  wounc;  the  wound  was  still  open  ;  his  leg  was  par- 
tially stiffened,  and  somewhat  shorter  than  the  other  leg ;  and  he 
was  disabled  for  life ;  his  leg  had  been  broken  ;  large  pieces  of 
skin  were  torn  from  the  flesh  ;  and  he  was  bruised  in  many  places. 
The  verdict  was  large,  but  not  so  clearly  excessive  as  to  require 
us  to  set  it  aside  after  it  had  been  approved  by  the  trial  judge. 
Gulf  C.  etc,  R.  Co.  v.  Dorsey,  66  Tex.  148  ■  25  Am.  &  Eng.  R.  R. 
Cas.  446;  Texas  &  P.  R.  Co-  v.  Garcia,  62  Tex.  292;  21  Am.  & 
Eng.  R.  R.  Cas.  384;  Internationa!  &  G.  N.  R.  Co.  v.  Dawson, 
Id.  261;  International  &  G.  N.  R.  Co.  v.  Brett,  61  Tex.  483; 
Houston  etc.  R.  Co.  v.  Randall.  50  Tex.  254;  Texas  &  P.  R.  Co. 
V.  Casey,  52  Tex.  114;  City  of  Galveston  t.  Posnainsky,  62  Tex. 
I20;  International  &  G.  N.  R,  Co.  v.  Ormond,  64  Tex.  490,  27 
Am.  &  Eng.  R.  R.  Cas.  139;  Texas  &  Pac.  R.Co.  v.  Kirk,  62  Tex. 
233- 

Because  of  the  refusal  of  the  court  below  .to  grant  a  new  trial 
on  the  ground  that  the  jury  should  have  found  that  plaintiff  was 
guilty  of  contributory  negligence,  we  conclude  the  cause  ought 
to  be  reversed,  and  remanded  for  a  new  trial.  We  have  omitted 
to  state,  in  the  proper  place,  our  conclusion  upon  appellee's  mo- 
tion to  strike  out  the  statement  of  facts  submitted  with  the  case. 
The  stenographer's  report  of  the  testimony  was  in  part  adopted 
by  the  parties  and  the  court  as  a  correct  statement  of  facts.  In 
many  instances  the  questions  propounded  to  witnesses,  and  their 
answers,  are  given  in  full.     This  was  done  to  give  the  supreme 
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court  a  better  appreciation  of  the  testimony.  In  so  far  as  the 
questions  to  and  answers  of  the  plaintifT  are  given,  we  cannot  say 
that  they  were  unnecessary.  We  do  not  think  the  statement  of 
facts  in  the  particulars  mentioned  in  the  motion  is  so  violative  of 
the  rules  as  to  require  us  to  sustain  the  motion.  We  think  it 
ought  to  be  overruled. 

StavtON,  C.  J. — Report  of  the  commission  of  appeals  exam- 
ined, their  opinion  adopted,  and  the  judgment  reversed,  and  cause 
remanded. 


Chicago,  Milwaukee  and  St.  Paul  R.  Co. 


{Illinois  Supreme  Court,  November  15,  1SS8.) 

FenonaJ    IiOnrlas — OuttlUB    BaU — Bystsnder — luitmoUon.— Plaintiff   sued   ta 

recover  damages  for  personal  injuries  caused  through  the  alleged  negligence  ol 
defendant's  servants  while  cutting  off  the  battered  end  of  a  rail  with  a  cold  chisel. 
Whilst  standing  on  the  street  watching  the  operation,  a  piece  of  iron  or  steel  irom 
the  rail,  or  the  hammer  used  in  cutting,  it,  struck  the  plaintiff's  eye,  and  caused 
injuries  which  resulted  in  its  loss.  There  was  no  evidence  in  the  record  to  show 
that  the  act  of  cutting  off  the  battered  end  of  a  rail  with  a  cold  chisel  in  the 
manner  adopted  by  the  railroad  company,  would  result  in  throwing  pieces  or 
chips  of  iron  through  the  air  with  such  velocity  as  to  injure  a  bystander.  Meld, 
that,  as  there  was  no  evidence  to  sustain  such  an  instruction,  it  was  error  to 
charge  Uie  jury  that  if  the  defendant's  servants  were  cutting  an  iron  rail  with  ■ 
cold  chisel,  and  were  doing  this  in  such  a  manner  as  to  throw  pieces  or  chips  of 
iron  through  the  air  with  great  velocity,  so  as  to  endanger  the  safety  of  persons  on 
the  street,  and  that  if  the  jurj'  Ijelieved,  from  the  evidence,  that  this  was  negli- 
gence, that  the  plaintiff  was  injured  thereby,  the  jury  must  return  a  verdict  for 
the  plainUff. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Arthur  C.  Harper  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Company  to  recover  damages  for  negligently 
injuring  plaintiff.  The  action  was  brought  in  the  superior  court 
of  Cook  County,  and  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  which  was  affirmed  by  the  appellate  court  on  appeal 
thereto.  The  defendant  thereupon  appealed  to  the  supreme 
court. 

E.  Walker  for  appellant. 

E.  A.  Sherburne  for  appellee. 
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Craig,  C.  J. — This  was  an  action  brought  by  Arthur  C.  Harper 
against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  to 
recover  damages  for  a  personal  injury  alleged  to  have 
nets.  been  caused  by  the  negligence  of  the  defendant's  serv- 

ants. In  r^ard  to  the  facts  of  this  case  there  is  but 
little  conflict,  as  appears  from  the  evidence  of  the  respective  par- 
ties. The  railway  company,  under  an  ordinance  of  the  city  of 
Chicago,  was  authorized  to  construct,  maintain,  and  operate  its 
tracks  on  North  Branch  street,  on  Goose  island.  The  street 
crosses  the  island  east  and  west.  There  are  no  improvements  on 
the  street,  except  the  Chicago  &  Pacific  elevator  on  the  south  side 
of  the  street,  and  a  few  other  buildings  used  for  warehouse  pur- 
poses. The  tracks  of  the  railway  company  arc  located  on  the 
north  side  of  the  street,  and  there  is  a  plank  driveway  south  of 
the  tracks.  On  the  i6th  day  of  August,  1885,  the  section  hands 
of  the  railway  company,  under  charge  of  a  foreman,  were  repair- 
ing the  raits  of  the  tracks  located  on  the  street.  They  were  at 
work  nearly  north  of  a  new  elevator,  which  was  in  process  of  con- 
struction. The  plaintiff  was  employed  as  a  watchman  by  the 
contractor  of  the  new  elevator.  It  appeared  that  the  ends  of  the 
rails  had  become  battered,  and  the  section  hands  were  engaged  in 
removing  the  rails  and  cutting  off  the  battered  ends  with  a  cold- 
chisel,  and  then  replacing  them.  While  the  section  hands  were 
engaged  in  the  performance  of  this  service,  the  plaintiff,  while 
crossing  the  street  from  the  elevator  to  the  opposite  side,  or 
while  standing  near  where  the  men  were  at  work,  watching  the 
men  engaged  in  cutting  off  the  end  of  a  rail,  was  struck  in  the 
eye  by  a  small  piece  of  iron  or  steel  from  the  rail,  or  the  hammer 
used  in  cutting  the  rail,  which  resulted  in  the  loss  of  an  eye.  In 
the  declaration  negligence  is  charged,  as  follows:  "That  the 
plaintiff,  on  August  16,  A.D.  1885,  in  the  city  of  Chicago  and 
county  of  Cook,  upon  a  certain  public  street  there,  to  wit :  a  cer- 
tain public  street  known  as  North  Branch  street,  in  the  city  and 
county  aforesaid,  and  the  said  defendant,  the  Chicago,  Milwaukee 
&  St.  Paul  R.  Co.,  was  then  and  there  possessed  of  a  certain  rail- 
way laid  in  and  along  a  certain  public  street,  which  said  railway 
was  then  and  there  under  the  care  and  management  of  divers  per- 
sons, then  the  servants  of  the  defendants,  the  said  Chicago,  Mil- 
waukee &  St.  Paul  R.  Co.,  who  were  then  and  there  engi^ed  by 
and  under  the  direction  of  the  said  defendants  in  chiseling  and 
cutting  pieces  off  from  an  iron  rail  on  said  railway ;  and  while 
the  plaintiff,  with  all  due  care  and  diligence,  was  then  and  there 
so  walking  along  said  public  street,  the  defendant,  the  said  Chi- 
cago, Milwaukee  &  St.  Paul  R.  Co.,  then  and  there,  by  its  said 
servants,  carelessly,  improperly,  and  in  utter  disregard  of  and  for 
the  safety  of  the  said  plaintiff,  chiseled  and  cut  off  large  and 
sharp  chips  of  iron  from  said  railway,  causing  said  iron  chips  to 
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be  thrown  with  great  force  in  all  directions :  and  by  and  through 
such  negligence  and  improper  conduct  the  defendant  company, 
by  its  said  servants  in  that  behalf,  and  said  defendant  company, 
by  its  servants,  cut  off  a  lai^e,  sharp  piece  of  iron,  and  caused  it 
to  fly  and  strike  the  said  plaintiff  with  great  force  and  violence  in 
the  face  and  eye,"  etc. 

It  is  apparent  from  the  evidence  that  the  railway  company  had 
the  right  to  occupy  North  Branch  street  with  its  tracks,  and  it  is 
also  clear  that  it  had  the  right  to  make  all  needed 
repairs  upon  its  tracks;  and  the  real  question  pre-  KegllguiM 
sented  i.s  whether  the  repairing  was  done  by  thgse  in  in  rattU; 
the  employment  of  the  railway  company  in  a  negligent  nil. 
manner,  and  whether  the  injury  received  by  the  plain- 
tiff was  caused  by  such  negligence.  As  has  been  seen,  it  was 
charged  in  the  declaration  that  the  railway  company  chiseled  and* 
cut  off  large  and  sharp  chips  of  iron  from  said  railway,  causing 
said  iron  chips  to  be  thrown  with  great  force  in  all  directions; 
that  through  such  negligence  defendant  cut  off  a  sharp  piece  of 
iron,  and  caused  it  to  fly  and  strike  the  plaintiff  with  great  force 
in  the  face  and  eye.  Under  this  averment  in  the  declaration  the 
court,  on  its  own  motion,  instructed  the  jury  as  follows:  (i)  If 
the  jury  believe  from  the  evidence  that  at  the  time  of  the  acci- 
dent the  plaintiff  was  upon  a  public  street  and  was  exercising 
reasonable  care  for  his  personal  safety,  and  if  the  jury  further 
believe  from  the  evidence  that  the  defendant's  servants  were  then 
and  there  in  the  public  street  cutting  an  iron  rail  with  a  cold- 
chisel,  and  were  doing  this  in  a  manner  so  as  to  throw  pieces  or 
chips  of  iron  through  the  air  with  great  velocity  over  and  upon 
such  street  or  highway,  so  as  to  endanger  the  safety  of  persons 
going  or  being  on  said  street ;  and  if  the  jury  further  believe 
from  the  evidence  that  this  was  negligence,  and  that  the  plaintiff 
was  injured  as  the  result  of  such  neghgence,  then  the  jury  will 
find  the  defendant  guilty,  and  assess  the  plaintiff's  damages  at 
such  a  sum  as  they  believe,  from  the  evidence,  he  has  sustained 
as  the  result  of  such  injury,  taking  into  consideration  the  nature 
of  the  injury,  the  pain  and  suffering  he  endured,  the  loss  of  time, 
and  the  expense  of  being  cured,  in  so  far  as  these  things  are 
shown  by  the  evidence. 

If  the  evidence   introduced  on   the  trial  had  established  the 
negligence  averred  in  the  declaration,  or  even  tended 
fairly  to  establish  the  averment,  the  instruction  might     lutroetlon 
have  been  proper;  but  such  was  not  the  case.    On  the     notwu. 
other  hand,  the  evidence  shows  that  the  repairs  were     nated  by 
done  in  the  ordinary  and   u.sual   manner  adopted  by     avUnoa. 
railroad  companies.    The  second  witness  called  by  the 
plaintiff  testified  that  "During  the  thirteen  years  that  I  have 
been  track  foreman,  it  has  been  the  usual  custom  of  roads  in  rc- 
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pairing  their  rails  to  pursue  the  same  course — do  the  same  as  we 
did — then  cut  off  the  ends,  and  shorten  the  rails."  Nor  is  there 
any  evidence  in  the  record  that  the  act  of  cutting  off  the  end  of 
a  battered  rail  with  a  cold-chisel  in  the  manner  adopted  by  the 
railway  company  would  result  in  throwing  pieces  or  chips  of  iron 
through  the  air  with  great  velocity,  as  intimated  in  the  instruc- 
tion. There  was  therefore  no  evidence  before  the  jury  to  author- 
ize the  giving  of  the  instruction,  and  it  is  a  familiar  rule  that  an 
instruction  must  be  predicated  upon  the  evidence  introduced  on 
the  trial ;  and  an  instruction  with  no  evidence  to  support  it  is 
erroneous.  It  is  true  that  a  small  piece  of  steel  or  iron  was  de- 
tached from  the  rail  or  hammer,  and  was  thrown  through  the  air 
and  struck  the  plaintiff;  but  there  is  no  evidence  that  other  chips 
of  iron  were  cut  off  and  passed  through  the  air  while  the  railway 
company  was  repairing  its  rails,  and  the  instruction  as  it  was  pre- 
pared was  calculated  to  mislead  the  jury.  If  the  plaintifT  desired 
to  predicate  an  instruction  on  the  negligence  charged  in  the 
declaration,  such  negligence  should  have  been  established  by  the 
evidence,  or  at  least  the  evidence  should  have  tended  to  establish 
such  negligence. 

The  judgment  of  the  appellate  court  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court. 

Bailev,  J.,  having  heard  this  case  in  the  appellate  court,  took 
no  part  in  this  decision. 


Kansas  City,  Fort  Scott  and  Gulf  R.  Co. 

(fTaaiai  Supreme  Court,  April  B,  18S9.) 

OrOMlnc*— Gontrlbnlorr  HesUcmea—DlrMtlon  of  Trmlnmui.— Plaintiff  and  her 
husband,  who  were  about  60  years  of  age,  were  passing  along  the  prineipal  street 
of  La  Cygne,  which  ia  crossed  hy  a  railroad  track.  Upon  reaching  the  crossing, 
thev  found  the  street  blocked  by  a.  train  of  freight  cars.  PiaintitTa  husband  went 
to  the  north  end  of  the  train  in  search  of  a  safe  crossing,  but  iinding  a  number  of 
cars  standing  on  the  siding,  returned  to  the  crossing,  and  waited  for  the  opening 
or  departure  of  the  train  ic;  minutes,  when  one  of  the  trainmen,  of  whom  plainttn 
enquired  how  long  the  train  would  remain  there,  replied,  "A  good  while,"  and 
suj;gested  to  them  to  climb  over  the  train.  Instead  of  going  around  the  train,  or 
waiting  for  its  departure,  they  acted  upon  this  suggestion,  and  climbed  over  a 
coal  car  in  the  train,  and  the  plaintiff,  in  jumping  or  getting  down  on  the  oppo- 
site fide  of  the  train,  struck  her  foot  against  a  tie  of  the  track,  which  was  In 
proper  position,  and  brolie  one  of  the  bones  of  her  leg.     Held,  in  an  action  against 
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the  railroad  company  to  recover  for  the  injury,  that  her  attempt  to  climb  over 
the  train  under  the  circumstances  amounted  in  law  to  conlributorv  negligence, 
and  the  direction  of  the  trainman  to  crosb  over  the  train  did  not  justify  her  in 
encountering  so  obvlons  and  great  a  danger. 

Error  to  District  Court,  Linn  County. 

Action  by  Harriet  A.  Howard  against  the  Kansas  City,  Fort 
Scott  &  Gulf  Railroad  Company,  to  recover  damages  for  personal 
injury  sustained  by  her,  as  she  alleges,  in  consequence  of  the  neg- 
ligence of  the  railroad  company.  In  her  petition  she 
alleges :  "  Said  plaintiff,  for  cause  of  action  against  said  ?l»lntur'» 
defendant,  says  that  said  defendant  is  a  railroad  cnr-    jwtiUon. 

f)oration,  duly  incorporated  and  organized  under  the 
aws  of  the  State  of  Kansas,  and  was  at  the  happening  of  the  here- 
■  inafter  events  operating  the  line  of  its  railroad  in  and  through 
Linn  county,  Kan.;  that  said  plaintiff  was  at  the  happening  of  the 
hereinafter  events  art  old  lady,  married  to  one  Chades  A.  How- 
ard, and  residing  at  La  Cygne,  in  Linn  county,  Kan.;  that  on  the 
evening  of  the4thdayof  March  said  plaintiff,  with  her  husband,  was 
visiting  at  the  house  of  a  friend  in  said  La  Cygne,  on  the  west  side 
of  the  line  of  the  defendant's  track  where  it  passes  through  the  said 
town  of  La  Cygne;  that  after  completing  their  visit  at  the  said 
house  of  their  said  friend  the  said  plaintiff,  with  her  husband, 
started  for  their  own  residence  in  said  town,  which  was  situated 
on  the  east  side  of  said  track,  and  that  said  plaintiff  and  her  hus- 
band in  going  home  passed  east  on  Market  street  in  said  town; 
that  at  said  time  Market  street  was  the  usual  and  most  direct 
route  of  travel  from  their  said  friend's  residence,  where  they  had 
been  visiting,  to  their  said  home;  that  Market  street  crosses 
said  railroad  track  immediately  south  of  the  railroad  depot 
platform  of  said  defendant  in  said  town,  and  is  the  principal  cross- 
ing of  said  railroad  track  in  said  town ;  that  at  said  time  said  walks 
were  constructed  along  said  Market  street  across  said  railroad 
track,  and  cast  and  west  of  said  track;  and  that  no  other  street 
leading  across  said  track  had  sidewalks  leading  to  or  across  said 
track.  Plaintiff  further  says  that  when  said  plaintiff  and  her  hus- 
band came  up  to  the  crossing  of  said  railroad  at  said  Market  street, 
on  their  way  home,  a  long  train  of  cars  was  standing  on  said  track, 
blocking  up  and  unlawfully  obstructing  said  crossing,  and  extend- 
ing north  and  south  of  said  crossing  a  great  distance,  and  thereby 
preventing  the  passing  and  repassing  of  persons  and  vehicles  on 
said  Market  street  across  said  railroad;  that  in  said  train  at  said 
crossing  were  some  coal  cars,  and  that  the  north  end  of  one  of 
said  coal  cars  was  opposite  the  south  end  of  the  depot  platform, 
and  a  little  north  of  the  railroad  crossing;  that  plaintiff  and  her 
husband  desired  to  cross  said  railroad  at  said  crossing  at  that  time, 
and  walked  up  and  on  the  platform  at  its  south  end,  remaining 
there  a  few  moments,  expecting  the  train  to  pull  out  or  make  an 
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Opening  at  said  crossing.  After  remaining  there  some  time 
Charles  A.  Howard  went  north  on  the  platform,  and  to  the  north 
end  of  thc'train,  and  around  the  caboose,  for  the  purpose  of  find- 
ing a  safe  way  to  cross  said  railroad  track,  but  found  on  the  switch 
of  said  railroad,  on  the  east  side  of  said  caboose,  a  large  number 
of  cars  standing,  and  returned  to  the  south  end  of  said  platform 
to  said  plaintiff ;  that  plaintiff  and  her  husband  then  remained  up- 
on said  platform  at  its  south  end  for  a  period  of  at  least  fifteen  min- 
utes, waiting  for  said  train  to  pull  out  or  make  an  opening  of  the  same 
at  said  crossing,  and  while  standing  there  the  conductor  or  brakeman 
of  said  train,  being  an  employe  of  said  defendant,  came  along  on  said 
platform  with  a  lantern,  and  asked  this  plaintiff  and  her  husband 
if  they  desired  to  cross  said  railroad,  and  being  informed  that  they 
did,  he  directed  this  plaintiff  and  her  husband  to  cross  said  train 
and -said  track  at  the  north  end  of  said  coal  car  of  said  train; 
plaintiff  enquired  of  said  employe  how  long  said  train  would  remain 
there,  and  said  employe  answered,  '  A  good  while,"  and  directed 
said  plaintiff  and  her  husband  to  cross  said  train  at  the  north  end 
of  said  coal  cars;  that  plaintiff  and  her  husband,  in  obedience  to 
said  direction,  crossed  said  train  at  the  north  end  of  said  coal  cars, 
but,  in  crossing,  this  plaintiff,  although  exercising  due  care  and 
caution  in  getting  down  from  the  east  side  of  the  north  end  of 
said  car,  struck  her  foot  against  the  end  of  the  tie  of  the  track  of 
said  defendant,  and  broke  one  of  the  bones  of  her  leg,  and 
greatly  injured  and  miitilated  her  iimb,  and  othenvise  jolted  and 
injured  said  plaintiff;  that  thereafter  it  was  with  great  difficulty 
and  with  much  pain  that  said  plaintiff  was  removed  to  her  home  in 
said  town  of  La  Cygne :  that  she  immediately  employed  skilled  phy- 
sicians to  operate,  dress,  and  doctor  said  leg,  and  her  other 
injuries,  and  has  continued  ever  since  then  under  the  care  and 
skill  of  learned  physicians ;  but  that  notwithstanding  said  treat- 
ment she  has  greatly  suffered,  and  has  been  unable  to  perform 
any  of  her  duties  to  her  husband  and  family,  but  has  been  an  inva- 
lid ever  since,  and  is  now  an  invalid,  and  is  permanently  disabled 
by  reason  of  said  injuries  from  performing  her  usual  duties  and 
labors,  and  is  confined  constantly  to  the  house,  being 
a  great  sufferer,  and  in  pain  almost  constantly.  She  further 
says  that  she  and  her  husband  are  each  old  people,  about 
60  years  of  age  each,  and  have  been  married  and  Uved  together 
for  a  great  many  years ;  that  by  reason  of  the  premises  said  plain- 
tiff has  been  greatly  injured,  maimed,  bruised,  and  hurt, 
and  has  suffered  great  pain  ;  her  general  health  has  been  impaired, 
and  she  has  been  permanently  disabled;  that  she  has  paid  for  the 
services  of  physicians  a  large  sum  of  money,  and  has  been  entirely 
disabled  from  performing  her  usual  duties, — to  her  damage  in  the 
sum  of  five  thousand  dollars.  Wherefore,  plaintiff  demands  judg- 
ment for  the  sum  of  five  thousand  dollars,  and  costs,"     The  de- 
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fendant  demurred  to  the  petition,  alleging  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendant.  This  demurrer  was  heard  on  July 
38,  i886,and  wassustained,  and  the  court  gave  judgment  to  defend- 
ant for  costs.  An  exception  was  taken  by  the  plaintiff,  and  she 
brought  the  case  here  for  review. 

JV.  R.  Biddle  for  plaintiff  in  error. 

Blair  &■  Perry  and  Wallace  Pratt  for  defendant  in  error. 

Johnston,  J. — The  plaintiff  was  injured  while  climbing  over 
one  of  defendant's  railroad  trains  at  La  Cygne,  Kan.,  and  seeks  to 
recover  $5,000  from  defendant  as  compensation  for  the  injury  suf- 
fered. The  train  was  standing  at  the  depot,  and 
across  the  principal  street  of  La  Cygne,  along  which  Faot*. 
the  plaintiff,  a  woman  about  60  years  of  age,  and  her 
husband  were  passing.  There  was  no  opening  of  the  train  at  the 
crossing,  and  when  the  plaintiff  and  her  husband  reached  the 
depot,  and  found  the  street  obstructed,  they  waited  a  few  moments 
for  the  opening  or  removal  of  the  train,  which  did  not  occur;  and 
then  the  husband  went  to  the  north  end  of  the  train,  seeking  a 
safe  crossing,  but,  finding  a  large  number  of  cars  standing  on  the 
sidewalk  or  switch,  returned  to  the  depot,  where  they  remained 
15  minutes  more,  waiting  for  the  opening  of  the  train  or  clearing 
of  the  street.  While  standing  there  the  conductor  or  a  brakeman 
approached,  and  the  plaintiff  enquired  of  him  how  long  the  train 
would  remain  there,  who  answered,  "  A  good  while,"  and  directed 
them  to  cross  the  train  by  going  over  the  top  of  a  coal  car 
near  which  they  were  standing.  Acting  upon  this  suggestion,  she 
climbed  over  the  car  or  train;  and  in  jumping  or  getting  down  on 
the  opposite  side  she  struck  her  foot  against  a  tie  of  the  track. 
breaking  one  of  the  bones  of  her  leg,  and  causing  the  injury  of 
which  she  complains. 

These  are  the  principal  facts  stated  in  the  petition,  and  upon 
these  we  are  constrained  to  hold  with  the  district  court  that  the 
plaintiff  was  not  entitled  to  recover.     It  is  very  doubtful  whether 
there  was  any  negligence  of  the  company  that  can  be 
said  to  have  directly  or  proximately  contributed  to  her     FUintiffnot 
injury.     While  the  stopping  of  the  train  blocked  the    ntitltd  w 
street  for  a  time,  and  while  one  o.'  the  employes  of  the     noom. 
defendant  is  said  to  have  suggested -to  her  to  climb 
over  the  car,  still  the  train  was  not  moved  after  she  undertook  the 
perilous  climb,  and  the  injury  resulted  from  jumping  or  stepping 
on  a  tie  in  the  track  that  is  not  alleged  to  have  been  out  of  place 
or  in  deceptive  or  dangerous  position.     The  misstep  of  the  plain- 
tiff appears  to  have  been  the  direct  cause  of  the  injury.     There 
were  no  pitfalls  or  dangers  not  to  be  anticipated  on  the  car  where 
she  crossed  or  on  the  ground  where  she  alighted. 
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But  if  it  is  granted  that  the  obstruction  was  unlawful,  and  that 
the  action  of  the  company  contributed  to  cause  the  injury,  still 
the  conduct  of  the  plaintiff  was  such  as  to  preclude  a  recovery.  It 
is  a  general  rule  that  if  the  plaintij?,  by  the  exercise  of  ordinary 
care,  might  have  avoided  the  consequences  of  the  defendant's  neg- 
lect, he  cannot  recover,  except,  perhaps  in  case  of  wanton  and 
wilful  injury.  Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  38,  It  was 
settled  in  the  case  of  Kansas  Pac.  R.  Co.  v.  Peavey,  29  Kan.  180; 
Am.  &  Eng.  R.  R.  Cas.  260,  that  the  doctrine  of  contributory 
negligence  does  not  obtain  in  this  State.  It  was  there  said: 
"Where  two  parties,  of  each  of  whom  the  exercise  of  ordinary  care 
is  required,  are  guilty  of  negligence  contributing  to  the  injurj'  of 
one  of  them,  the  injured  party  cannot  recover  damages  therefor 
from  the  other  on  the  sole  ground  that  his  negligence  was  less 
than  that  of  the  other,  and  generally  the  mere  fact  that  the  plain- 
tiff has  been  guilty  of  less  negligence  than  tlie  defendant  will  not 
authorize  a  recovery  on  his  part.  .  .  .  Therefore,  if  the  plain- 
tiff below  himself  was  guilty  of  ordinary  negligence  contributing 
to  the  injury,  he  cannot  recover,  if  the  negligence  of  the  railway 
company  or  its  engineer  was  merely  greater  than  his;  for  the 
plaintiff  below  must  have  exercised  ordinarj'  care,  and  not  have 
been  guilty  of  ordinary  negligence." 

The  act  of  the  plaintiff  in  climbing  over  a  train  of  cars  liable  to 
to  be  moved  at  any  time,  not  only  shows  a  want  of  ordinary  care, 

but  it  was  a  glaring  case  of  rashness  and  recklessness. 
ContrlbiiWiT  It  would  have  been  an  exceedingly  perilous  venture 
n^Uganoe-  for  a  person  young  and  alert  to  have  made  in  the  day- 
cumUng  time,  but  for  a  woman  60  years  of  age  to  attempt  it  in 
o»«r  «Mi  «t  the  night-time  was  exceedingly  reckless.  She  was  not 
oronliig.         driven  by  any  real  or  apparent  danger  to  encounter  the 

hazard  or  assume  so  great  and  obvious  a  risk.  Ordi- 
nary prudence  should  have  suggested  the  crossing  of  the  track  on 
another  street,  or  going  around  the  train,  or,  if  that  was  impracti- 
cable, to  have  waited  for  the  departure  of  the  train  or  the  opening 
of  the  street.  True,  it  is  alleged  that  her  husband  went  to  the 
north  end  of  the  train  in  search  of  a  safe  crossing,  and  found  a 
large  number  of  cars  standing  on  the  siding;  but  it  is  not  stated 
or  claimed  that  these  blocked  the  passage  in  that  way,  nor  was 
there  any  attempt  on  their  part  to  go  around  the  south  end  of  the 
train,  The  unreasonable  and  unlawful  obstruction  of  the  street 
might  make  the  company  liable  to  the  plaintiff  for  the  damage  sus- 
tained from  such  delay  and  obstruction.  But  it  surely  furnished 
no  reason  or  excuse  for  the  great  peril  which  the  plaintiff  know- 
ingly incurred.  Lewis  v.  Baltimore  etc.  R.  Co.,  38  Md.  588,  was 
an  action  to  recover  damages  for  an  injury  inflicted  in  about  the 
same  manner  as  the  injurj'  in  this  case  was  occasioned.  A  train 
of  freight  cars  was  left  standing  across  a  street  of  a  city,  blocking 
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the  crossing.  A  person  came  along  the  street  and  found  the  cross- 
ing blocked  by  the  cars.  Instead  of  waiting  until  the  train  had 
moved,  or  going  around  the  train,  he  attempted,  in  the  dark,  to 
climb  over  the  platform  of  a  car,  and  thus  cross  to  the  opposite 
side  of  the  street.  While  in  the  act  of  pulling  himself  up  by  the 
handle  attached  to  the  car,  with  one  foot  on  the  platform  and  the 
other  hanging  down,  the  train  suddenly  moved,  and  his  leg  was 
caught  and  crushed  between  the  two  cars.  In  an  action  by  the 
injured  party  it  was  held  that  the  attempt  of  the  plaintiff  to  climb 
over  the  train  under  the  circumstances  was  such  a  glaring  act  of 
carelessness  as  to  amount  in  law  to  contributory  negligence.  In  2 
Ror.  R.  R.  (page  1130)  it  is  said  that,  "It  is  such  gross  negligence 
and  want  of  care  and  so  reckless  an  act  for  a  person  to  attempt  to 
pass  under  the  cars,  though  standing  still  at  the  time  of  the  incep- 
tion of  the  effort,  that  if  an  injury  is  received  in  the  attempt  a  re- 
covery cannot  be  had  against  the  company  for  the  same,  even  if 
the  cars  be  suddenly  started  without  giving  the  usual  signal  for 
starting,  and  thereby  cause  the  injury."  See  also  Memphis  & 
Charleston  R.  Co.  v.  Copeland,  61  Ala.  376;  Stillson  v.  Hannibal 
&  St.  J.  R.  Co.,  67  Mo.  671 ;  O'Mara  v.  Canal  Co.  18  Hun  192; 
Central  R.  etc.  Co.  i'.  Dixon,  43  Ga.  337;  Union  Pac.  R.  Co.  v. 
Adams,  33  Kan.  437;  19  Am.  &  Eng.  R.  R.  Cas.  376;  Chic^o,  R. 
-I.  &  P.  R.  Co,  V.  Houston,  95  U.  S.  697.  Being  an  adult,  the 
plaintiff  must  be  presumed  to  be  endowed  with  sufficient  sense  to 
appreciate  the  risk  which  she  was  incurring,  and  to  exercise  ordi- 
nary prudence.  The  (act  that  the  conductor  or  brakeman  directed 
her  to  climb  over  the  train  will  not  justify  her  in  encountering  a 
known  danger  of  so  perilous  a  character.  It  may  be  doubted 
whether  it  is  within  the  scope  of  employment  of  these  employes 
to  direct  persons  travelling  along  a  street,  not  connected  with  the 
train  or  the  service  of  the  company;  but,  whatever  may  be  the 
rule,  the  direction  of  the  employe  is  no  excuse  for  the  rash  act, 
where  the  danger  was  so  obvious  to  the  plaintiff.  "Even,  in  the 
case  of  passengers,  obedience  to  the  directions  of  the  conductor 
will  nor  avail  the  passenger,  if  the  danger  of  obedience  is  plainly 
apparent.  In  that  class  of  cases,  as  is  well  known,  the  passenger 
has  much  greater  claims  to  protection  than  a  traveller  along  a 
highway,  and  yet  the  overwhelming  weight  of  authority  isthatthe 
passenger  cannot  rely  upon  the  conductor's  directions,  where  they 
would  lead  him  into  danger  plainly  open  to  observation."  Lake 
Shore  &  M.  S.  R.  Co.  v.  Pinchin,  112  Ind.  592;  31  Am.  &  Eng.  R. 
R.  Cas.  428.  If  the  plaintiff  had  been  a  child  of  tenderyears,  ora 
person  not  endowed  with  sufficient  sense  to  appreciate  the  risk,  or 
if  in  crossing  she  had  encountered  dangers  known  to  the  employe 
giving  the  direction,  but  not  apparent  to  her,  other  considerations 
would  arise.  She,  however,  had  reached  years  of  maturity  and 
discretion,  the  peril  encountered  was  palpable,  and  as  apparent  to 
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her  as  to  any  one  else.  She  voluntarily  and  knowingly  exposed  her- 
self to  a  threatening  danger,  and  assumed  a  risk  such  as  no  person 
of  ordinary  prudence  should  assume.  The  injury  would  not  have 
occurred  except  for  her  reckless  act  in  climbing  over  the  train; 
and,  taking  the  facts  and  circumstances  as  stated  in  her  petition, 
it  must  be  held  as  a  matter  of  law  that  the  injury  resulted  from 
her  careless  and  reckless  action,  and  that  it  is  so  clear  a  case  of 
contributory  negligence  as  will  preclude  a  recovery. 

The  judgment  of  the  district  court  will  be  affirmed.     All  the 
justices  concurring. 


Brown  and  Wife 


Eastern  and  Midlands  Railway  Company. 

{L.R.SS,  ^.B.  nit:  391.) 


and  the  plaintiff  Injured.  Evidence  wag  tendered  b^  the  plaintiff  to  prove  that 
other  horscB  had  shied  at  the  heap  on  the  same  day.  Held,  that  if  the  heap  wait 
of  such  a  nature  as  to  be  dangerouB  \>y  causing  horses  passing  on  the  highwav 
to  shy,  it  was  a  public  nuisance,  and  that  the  evidence  ehowed  that  the  heap  was 
likely  to  cause  horses  to  shj,  and  was  therefore  admisstbie. 

Action  for  negligence. 

The  pleadings,  facts  and  ai^uments  sufficiently  appear   in  the 
judgment  of  the  court. 

Philbrick,  Q.  C.  and  Poyser  for  the  plaintiffs. 

Kemp,  Q.  C.  and  Haigh  for  the  defendants. 

Cur.  adv.  vult. 

The  judgment  of  the  court  (Denman  and  STEPHEN,  JJ.)  was 
read  by 

Stephen,  J. — This  was  a  motion  to  set  aside  judgment  of  non- 
suit, and  to  enter  judgment  for  the  plaintiffs  for  151^.  in  an  action 
tried  at  Norwich  in  July.  1888,  before  Pollock,  B.  The  statement 
of  claim  stated  that  the  defendants  negligently  placed  a  heap  of 
earth  scrapings  and  refuse  in  a  public  highway  so  as  to 
obstruct  it,  whereby  Mrs,  Brown,  one  of  the  plaintiffs, 
who  was  driving  along  the  highway,  was  thrown  from 
her  cart  and  injured,  the  damages  being  agreed  at  1 50/., 
her  horse  having  shied  at  the  heap. 
The  statement  of  defence  denied  that  the  defendants  placed 
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the  heap  on  the  road,  or  suffered  it  to  remain  there,  and  that,  in 
any  event,  they  placed  it  so  as  to  be  an  obstruction,  and  did  not 
admit  that  the  horse  shied  at  it. 

The  reply  stated  that  if  the  heap  was  not  on  the  road,  it  was 
placed  upon  land  of  the  defendant's  immediately  adjoining  the 
road,  and  allowed  to  remain  so  as  to  be  a  puMic  nuisance  to  per- 
sons using  the  road,  and  upon  thjs  issue  was  joined. 

It  appeared  on  the  trial  that  the  place  where  the  accident 
happened  was  a  triangular  piece  of  ground,  acquired  by  the 
railway  under  parliamentary  powers  for  the  purpose  of  diverting 
3  road,  and  surrounded  by  three  roads,  namely,  the  two  branches 
of  the  old  road  and  a  short  branch  which  connected  them.  The 
heap  of  refuse  consisted  of  a  cart  load  of  road  scrapings, 
collected  by  the  servants  of  the  company  from  these  roads  and 
deposited  by  them  on  the  triangular  piece  of  land  inclosed  by  the 
roads,  and  two  or  three  yards  from  the  road.*  There  was 
evidence  that  the  public  drove  over  the  three-cornered  piece  of 
ground. 

At  the  end  of  the  plaintiffs'  case  the  judge  nonsuited  the 
plaintiffs,  and  in  the  course  of  the  trial  he  excluded  evidence  to 
show  that  after  the  placing  of  the  heap  on  the  ground  (which 
was  on  the  morning  of  the  day  when  the  accident  happened 
at  about  6:30  P.  M.)  several  horses  passing  the  place  shied  at  the 
heap. 

It  was  contended  before  us  that  the  nonsuit  was  right,  that  the 
land  being  the  defendants  they  had  a  right  to  place  the  heap  on 
it,  and  that  if  it  frightened  horses  passing  by  they  were  not 
responsible ;  also  that  the  fact  that  other  horses  shied  at  the 
heap  was  not  admissible  as  evidence  that  the  plaintiff's  horse 
shied  at  it. 

Two  questions  then  occur.  I.  Assuming  that  the  horse  shied 
because  the.  heap  was  placed  on  the  defendants' land,  was  the 
plaintiff  entitled  to  recover?  2.  Was  the  fact  that  other  horses 
shied  at  the  same  place  on  the  same  day  admissible  evidence  that 
the  plaintiffs'  horse  shied  at  the  heap  ? 

These  two  questions  appear  to  us  to  admit  of  the  following 
short  answers. 

If  a  person  erects  on  his  own  land  anything  whatever  calcu- 
lated to  interfere  with  the  convenient  use  of  the  road,  he  commits 
a  nuisance.  Every  railway  which,  without  express  parliamentary 
sanction,  ran  by  the  side  of  a  highway  so  as  to  frighten  horses, 
etc.,  would  be  a  nuisance  but  for  the  parliamentary  authority 
under  which  it  was  made.  So  if  a  man  kept  a  ferocious  and  noisy 
dog  so  near  a  highway  as  to  be  likely  to  frighten  horses  on  it  by 
his  barking.     If,  therefore,  this  heap  was  of  such  a  nature  as  to  be 
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likely  to  cause  common  horses  to  shy  it  was  a  public  nuisance. 
Whatever,  therefore,  showed  it  to  be  likely  to  cause 
horses  to  shy  was  evidence  for  the  plaintiffs.  It  was 
proposed  to  show  by  the  plaintifts  that  assoon  as  it 
was  erected,  and  till  within  a  short  time  before  their 
own  horse  shied,  various  horses  passing  by  shied  at  the 
same  place.  Several  instances  were  given  by  Mr. 
Philbrick  from  the  reports  in  which  such  evidence 
Oy.  had   been  admitted,  and  we  think  it   was  rightly  ad- 

mitted. It  is  perfectly  true  that  evidence  of  events 
similar  to  the  one  under  enquiry  on  account  of  their  general 
similarity,  is  not  admissible.  You  must  not  prove,  e.g.,  that  a 
particular  engine  driver  is  a  careless  man  in  order  to 
ErldanM  prove  that  a  particular  accident  was  caused  by  his  negli- 
tiwtatlMT  gence  on  a  particular  occasion;  nor  that  a  person 
honta  accused  of  crime  is  an  habitual  criminal ;  but  when  the 

fiighteiiMl  question  is  whether  a  particular  act  is  a  public  nuis- 
ftdmiwiiiie.  ance,  it  is  difficult  to  see  how  it  can  be  proved  to  be  so 
except  by  showing  cases  in  which  it  has  interfered 
with  a  public  right.  If  a  trade  is  alleged  to  be  noxious  by  pro- 
ducing unwholesome  smells  it  may  surely  be  proved  that  such  a 
smell  is  frequently  perceived,  and  that  it  has  an  injurious  effect  on 
those  who  perceive  it. 

We  think  that  the  judgment  of  nonsuit  should  be  set'aside,  and 
that  the  case  should  go  for  a  new  trial. 
Rule  absolute. 
The  defendants  appealed. 

Haigh  {Kemp,  Q.  C.,  with  him)  for  the  defendants. 
Poyser  \Philbrick,  Q.  C,  with  him)  for  the  plaintiffs. 

The  Court  of  Appeals  (Lord  EsHER,  M.  R.,  BOWEN  and  Fry, 
L.  JJ.)  were  clearly  of  opinion  that  the  evidence  was  admissible, 
and  affirmed  the  decision  of  the  Queen's  Bench  Division. 

Appeal  dismissed. 


Lincoln  St.  Rv.  Co. 


StTMt  Ballmr— TraTaUtr— Oontrltratory  ll«ll«*nce.— It  is  not  negligence 
fer  He  to  travel  along  a  public  highway  bj'  the  side  of  a  street  railwav  track  on 
which  a  tar  U  moving  in  the  same  direciion  as  the  partj  travelling,  unless  such 
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party  places  himself  in  bucIi  pOEltion  a«  to  be  run  over  or  injured  by  such  street 

Bam*— Duty  of  Drlrur — WatoUOlnsN. — The  driver  of  a  horse  car  on  a  street 
railway,  in  driving  horses  attached  to  such  car,  must  sit  or  stand  on  the  front 
platform  or  place  provided  for  him,  must  maintain  control  of  the  horses,  and 
exercise  a  reasonable  degree  of  care  and  watchfulness  to  prevent  collisions  and 
injury  to  persons  crossing  or  travelling  on  or  over  such  street. 

Error  to  District  Court,  Lancaster  County. 

Action  by  Archie  Brooks,  by  his  next  friend,  against  the  Lin- 
coln Street  Railway  Company,  to  recover  damages  for  personal 
injuries  sustained  through  the  alleged  negligence  of  defendant. 
Plaintiff  brings  error  to  review  a  judgment  for  the  plaintiff. 

J.  L.  Caldwell  for  plaintiff  in  error. 

B-  P.  Holmes  for  defendant  in  error. 

Maxwell,  J. — This  is  an  action  to  recover  damages  sustained 
by  the  plaintiff  through  the  alleged  negligence  of  the  defendant. 
The  plaintiff  alleges  in  his  petition  "that  plaintiff  is 

an  infant  under  twenty-one  years  of  age,  and  that  this  Aiiegmtioni 
action  is  brought  by  his  next  friend,  Elizabeth  Brooks,  of  petition, 
for  his  benefit;  that  the  defendant,  on  February  19, 
1886,  was  a  corporation  duly  organized  under  the  laws  of  this 
State,  and  the  owner  of  a  street  railroad  line  with  its  cars  running 
thereon,  and  which  cars  were  drawn  by  horses  on  and  through  O 
street,  from  Tenth  street  to  Twenty-seventh  street,  in  the  city  of 
Lincoln.  Lancaster  county,  Nebraska;  and  that  on  said  nineteenth 
day  of  February  the  said  plaintiff  was  travelling  on  horseback 
east  along  said  O  street,  the  same  being  a  public  highway,  open 
and  free  to  all  persons  to  pass  and  repass  at  their  own  free  will 
and  pleasure;  that  about  nine  o'clock  on  the  evening  of  said 
nineteenth  of  Februaiy,  while  plaintiff  was  thus  travelling  on  said 
O  street,  he  overtook  one  of  defendant's  cars,  which  was  then 
drawn  by  horses,  and  in  charge  of  one  James  Kelley,  an  agent 
and  servant  of  defendant;  that  said  car  was  moving  so  slowly 
that  the  horse  on  which  plaintiff  was  riding  walked  by  and  passed 
defendant's  car  and  horses,  and  when  but  a  few  feet  in  front  of 
the  team  attached  to  said  car,  plaintiff's  horse  stumbled  and  fell, 
and  plaintiff  was  thrown  to  the  ground  between  the  tracks  or  raits 
of  defendant's  car  line,  immediately  in  front  of  defendant's 
horses,  without  any  fault  or  negligence, on  his  part;  that  plaintiff 
uttered  a  loud  outcry  and  attempted  to  get  up,  but  was  struck  by 
defendant's  car  and  caught  by  the  brakes,  machinery  and  projec- 
tions thereof,  and  was  rolled,  crushed,  and  dragged  under  said  car 
about  forty  or  fifty  yards,  and  was  stripped  of  his  clothing,  and 
was  run  upon  and  over  by  defendant's  car,  bruising  and  wounding 
plaintiff's  legs,  arms,  body,  and  face,  and  rendering  him  sick,  sore, 
and  lame,  and  causing  him  to  suffer  severe  bodily  pain  and 
anguish,  and  leaving  him  unable  to  pursue  his  ordinary  work  as 
37  A.  &  E.  R.  R.  Cas.— 36 
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telegraph  operator  and  lineman,  or  any  work  whatever,  so  that  he 
has  been  and  will  be  obliged  to  expend  large  sums  of  monej-,  to 
wit,  two  hundred  dollars,  for  medical  aid,  medicines,  nursing,  and 
care  to  be  relieved  of  the  consequent  pain  and  suffering;  that  said 
accident  and  injuries  were  caused  wholly  and  solely  by  the  culpa- 
ble and  inexcusable  negligence  of  the  defendant,  its  agents  and 
servants,  in  not  attempting  to  stop  said  car,  or  direct  or  stop  the 
horses  attached  to  the  same,  or  apply  the  brakes  to  said  car,  and  in 
absolutely  refusing  and  neglecting  to  do  any  act  whatever  to 
avoid  or  lessen  said  accident  and  injuries ;  that  no  act  on  the  part 
of  the  plaintiff  contributed  in  any  degree  to  produce  or  cause  the 
said  accident  and  injuries,  but  the  same  were  caused  entirely  and 
only  by  the  negligence  of  defendant,  its  agents  and  servants." 

The  defendant,  in  its  answer,  in  substance  denies  that  the  acd- 
dent  happened  through  fault,  negligence,  or  carelessness  on  its 
part,  but  solely  from  the  recklessness  and  carelessness 
FaeU  Bhown  of  the  plaintiff.  The  testimony  tends  to  show  that  the 
by  erideuee.  plaintiff  was  a  telegraph  operator,  the  office  being  at 
the  corner  of  O  and  Tenth  streets,  in  the  city  of  Lin- 
coln; that  he  residedwith  his  mother  at  the  corner  of  Twenty- 
fourth  and  Q  streets  in  said  city  ;  that  a  little  before  9  o'clock  at 
night  on  the  nineteenth  of  February,  1886,  he  left  the  telegraph 
office  to  go  home  ;  that  he  had  a  pony  which  he  was  accustomed 
to  ride  to  and  from  his  home,  and  on  the  night  in  question  he 
rode  east  along  O  street  on  the  north  side  of  the  street  railway 
track;  that  the  street  was  somewhat  rough,  and  the  principal 
travel  of  teams  and  wagons  passing  along  said  street  was  on  the 
north  side  of  the  track,  and  some  three  or  four  feet  from  the 
same;  the  plaintifT,  in  riding  along  said  street,  was  on  the  south 
side  of  the  usually  travelled  track,  and  about  three  or  four  feet 
north  of  the  street  railway.  At  about  the  corner  of  Twenty- 
Third  and  O  streets  the  plaintiff  overtook  the  street  car  going 
east.  He  testifies:  "I  rode  by  the  car,  my  pony  was  walking, 
and  the  street  car  horses  were  walking  very  s!ow,^ —  hardly  mov- 
ing, it  looked  like  to  me, —  and  when  I  had  passed  them,  I  guess, 
about  ten  feet,  my  horse  stepped  into  a  hole  apparently,  and  fell 
south,  throwing  me  onto  the  track, —  over  onto  the  street  car 
track,— and  it  seemed  to  me  the  horse  was  not  in  any  hurry 
getting  up,  and  held  me  there  until  the  street  car  horses  was  on 
each  side  of  me,  and  1  couldn't  get  out,  and  the  car  passed  over 
me  and  mangled  me  up  under  the  car,  and  I  caught  under  the 
car  and  dragged,  I  guess,  for  fifty  or  a  hundred  feet,  on  the  hard 
frozen  ground,  in  the  middle  of  the  track,  and  somebody  picked 
me  up  and  took  me  home  or  put  me  in  the  car."  This  testimony 
is  not  denied,  except  as  to  the  distance  the  plaintiff  was  draped. 

The  testimony  of  Kelley,  the  driver,  as  to  the  accident  is  as 
follows :  "  Where  were  you  when  you    first  saw  Brooks  on  the 
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track?"  "  I  was  on  the  front  platform,  outside  the  door.  I  can 
tell  how  the  whole  thing  wds,  if  I  can  go  on  word  by  word." 
"  Go  on  word  by  word,  and  tell  how  the  whole  thing  was."  "  No. 
seven  passed  me  on  the  switch,  and  after  he  got  by  me,  I  wanted 
to  tell  him  not  to  make  another  trip,  but  for  to  go  to  the  bam, — 
that  I  had  made  his  trip  ;  for  my  trip  was  an  extra  trip,  I  leaned 
around  the  car,^  stuck  my  head  around  the  car  after  he  got  past 
me  quite  a  ways,  and  I  whistled  to  make  him  stop  ;  I  forgot  to 
tell  him  when  he  passed  me;  and,  while  leaning  around  there 
■whistling  and  trying  to  make  him  stop,  I  saw  a  horse  and  man 
coming  towards  me,— coming  from  the  west.  When  I  whistled, 
I  thought  I  heard  this  man  that  was  on  horseback  whistle  and  try 
to  make  him  stop.  When  I  saw  that  I  couldn't  make  him  stop,  I 
tied  my  lines  to  the  front  dash.  I  stepped  in  the  car,  closed  the 
door,  and  fixed  a  poultice  that  was  on  my  neck, —  pulled  it  up 
and  fixed  it;  it  was  on  a  boil  on  my  neck.  I  saw  the  old  lady  that 
■was  on  the  car-look  out,  when  it  attracted  my  attention,  and  I 
looked  out  and  saw  a  man  going  by  on  horseback.  I  stepped 
out  on  the  front  platform,  turned  my  back  to  the  north,  picked 
my  lines  up  off  the  dash,  straightened  up.  Just  then  I  saw  this 
man's  pony  slip.^his  pony  fell  about  half  way, —  just  stepped  to 
the  side  and  caught  itself,  and  throwed  him  into  the  center  of  the 
track.  That  scared  my  horses,  and  they  stopped  stone  still. 
Before  I  could  catch  the  brake,  the  car  run  upon  the  horses  and 
scared  them,  and  they  gave  a  lunge,  and  before  I  could  catch  the 
brake,  the  car  run  upon  the  horses.  There  was  mud  and  dirt  on 
the  brake-shoes.  When  I  had  my  brake  set,  and  throwed  all  my 
force  on  it,  the  mare  on  the  left  side  kicked,  and  I  had  to  let  the 
brake  go.  When  I  got  the  brake  and  set  it,  the  car  was  then  slid- 
ing from  the  force  the  horses  gave  it;  it  was  then  in  pretty  good  mo- 
tion. The  mare  kicked  again,  and  kicked  the  dash  when  the  car 
passed  over  him.  I  stopped  the  car  as  s6on  as  I  could,  I  got 
off  the  car  to  where  he  was  laying  in  the  middle  of  the  track;  he 
wasn't  laying,  he  was  on  his  hands  and  knees.  1  asked  him  what 
was  the  matter,  and  he  says,  'For  God's  sake,  Kelley,  take  me  to 
mother's.'  I  asked  him  where  his  home  was,  and  he  pointed  up 
northeast  from  where  he  was,  and  says  'Up  there.'  By  this  time 
Mr,  Barrett,  the  old  man  that  was  in  the  car,  and  that  man  that 
run  the  second-hand  store,  and  a  man  that  lives  right  across  the 
street,  I  think,  in  a  little  red  house,  they  were  there;  they  helped 
me  put  him  on  the  car  and  I  drove  the  car  up  onto  the  Antelope 
bridge."  The  witness  then  testifies  that  he  carried  the  plaintiff 
to  the  home  of  his  mother.  On  cross-examination  he  said:  "I 
think  his  mother  was  the  first  that  came  to  the  door,  and  she  says 
— I  think  these  are  the  words  she  repeated, —'Oh,  my  God,  is  the 
boy  killed  ?'  I  did  not  know  how  bad  the  boy  was  hurt.  I  said 
to  some  one  there  that  was  coming  to  tell  her,  'Don't  you  tell  her.' 
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She  asked  me  what  was  the  matter  with  the  boy,  or  how  did  he 
get  hurt,  and  I  told  her  that  I  did  not  know.  I  did  not  want  to 
tel!  her  the  truth,  because  she  was  so  badly  excited  then."  "Did 
you  have  any  further  conversation  with  her  on  that  night  ?"  "Yes, 
sir."  "State  what  it  was."  "I  carried  the  boy  in  and  put  him  on 
the  lounge,  and  went  down  to  my  car, — I  left  the  car  just  on  the 
other  side  of  the  Antelope, — put  up  my  lines,  put  on  the  brakes,  and 
I  went  up  to  see  how  the  boy  was.  His  mother  was  there,  and 
his  brother,  Charlie  Brooks.  His  mother  says  to  me,  'It  is  all 
your  fault."  I  told  her  that  I  could  not  help  it.  Charlie  Brooks 
says  to  me,  'If  you  had  have  pulled  up  the  lines,  stopped  the  car, 
it  would  never  have  happened.'  'Well,'  I  says,  'that  is  all  right, 
Charlie;  stopping  a  car  is  a  great  deal  different  than  stopping  a 
wagon;  you  can  stop  a  wagon  by  pulling  up  the  lines,  but  you 
can't  stop  a  street  car  that  way.'  I  left  the  house,  went  down  to 
the  car,  drove  up  to  the  barn  on  Tenth  and  A,"  "Did  you  not, 
on  February  19,  18S6,  at  Mrs.  Brooks'  house,  in  this  city,  in  the 
presence  of  Maggie  Brooks,  Charlie  Brooks,  Oscar  Chase,  and  a 
man  named  Clussman,  say  in  reply  to  Mrs.  Brooks,  'Do  you  think 
I  did  it  on  purpose?  If  I  had  been  out  by  the  brake,  it  would 
not  have  happened  ;  I  was  inside  talking  to  a  man,  and  did  not 
know  it;'  or  in  substance,  words  like  these?"  "No,  I  did  not." 
"State  if  there  is  any  other  thing  or  fact  in  relation  to  this  acci- 
dent that  you  have  not  fully  explained."  "This  is  all  I  remember," 

An  effort  was  made  on  behalf  of  the  railway  company  to  have 
the  testimony  of  Keiley  as  to  his  admissions  to  Chase  and  others 
stricken  out  and  excluded,  which  was  overruled.  The  plaintiff 
called  O.  J.  Chase,  who  testified  that  Keiley,  on  the  night  of  the 
injury,  said  when  interrogated  as  to  the  cause  of  the  accident : 
"I  was  in  the  car.  If  I  had  been  outside  I  could  have  warded 
this  accident  off."  In  this  testimony,  Chase  is  corroborated  by 
the  mother  of  the  plaintiff   and  a  brother  and  sister. 

One  John  H.  Barrett  was  called  as  a  witness  by  the  railway 
company,  who  testified  in  regard  to  the  accident  as  follows: 
"After  we  passed  the  switch  the  horses  slackened  up,  and  the 
driver  just  stepped  inside  of  the  car,  and  said  he  had  a  sore  or 
something  troubling  him  on  his  neck,  and  he  unfolded  a  muffler 
and  twisted  it  about  his  neck.  I  noticed  he  bent  forward  consid- 
erably, and  he  stood  there  at  the  door.  All  at  once  he  sprang  out 
from  the  door  onto  the  platform,  jumped  at  the  brakes,  and 
almost  at  that  moment  there  was  a  jostling,  and  I  jumped  up  and 
stepped  out,  and  he  stepped  off  and  ran  around,  and  I  followed 
him  around.  I  supposed  he  was  ofT  the  track.  As  I  followed  him 
around,  I  saw  a  man  lying  on  the  track  a  little  distance  back,  and 
I  ran  to  him,  and  he  was  groaning  badly,  and  said  his  legs  were 
both  broken ;  and  within  a  moment  or  two,  the  driver  took  hold 
around  his  chest,  and  I  took  hold  of  his  legs,  and  we  took  him  in 
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the  car  and  laid  him  out  on  the  seat."     There  is  other  testimony 
in  the  record  to  which  it  is  unnecessary  to  refer. 

On  the  trial  of  the  cause,  the  court  instructed  the  jury  as  foU 
lows:  "You  are  instructed  that  if  the  injury  complained  of  was 
occasioned  by  the  negligence  of  plaintiff  in  riding  upon  or  along 
the  side  of  the  railroad  track  of  the  defendant,  when  said  horse 
car  of  defendant  was  in  motion,  and  that  plaintiff,  being  thrown 
upon  said  track  without  fault  of  defendant,  was  run  over  una- 
voidably by  defendant,  and  without  fault  of  defendant  and  its 
servants  in  charge  and  control  of  said  horse  car,  then  your  verdict 
should  be  in  favor  of  the  defendant ;  for,  if  the  plaintiff  contributed 
to  the  accident  by  carelessness  or  negligence,  and  was  unavoidably 
injured  by  defendant  and  its  servants  in  the  ordinary  course  of 
defendant's  business  in  running  and  operating  said  horse  car, 
then,  in  such  case,  he  could  not  recover  against  the  defendant." 
This  was  excepted  to,  and  the  giving  of  the  same  is  now  assigned 
for  error.  It  is  not  negligence  per  se  to  travel  along  a  public 
highway  by  the  side  of  a  street  railway  track  on  Which  a  car  is 
moving  in  the  same  direction  as  the  party  travelling,  unless  such 
party  places  himself  in  such  position  as  to  be  run  over  or  injured 
by  such  street  car.  The  jury  were  left  to  infer,  however,  by  the 
instruction  given  that  if  the  injury  was  occasioned  by  the  plaintiff 
riding  along  the  railroad  track  when  the  car  was  in  motion,  he 
could  not  recover.  The  question  of  negligence  was  one  fact  for 
the  jury  to  determine  from  the  testimony,  and  the  effect  of  the 
instruction  was  practically  to  withdraw  that  question  from  the 
jury.     The  court  therefore  erred  in  giving  the  same. 

The  plaintiff  asked  the  court  to  give  the  following  instruction: 
"The  Qourt  further  instructs  the  jury  that  it  was  the  duty  and  in- 
cumbent  upon   the  driver  of  the  defendant's  car  to 
stand  on  the  front  platform,  with  the  lines  from  the     Drn^of 
horses  drawing  the  car  in  his  hands,  and  to  exercise  a     itrmteM 
reasonable  degree  of  care  and  watchfulness  to  prevent     driver  to 
all  collisions  and  injury  to  persons  crossing  and  trav-     kvoid  col- 
elling  on  and  over  said  street.  And  if  you  believe  from     IWon  with 
the  evidence  that  the  injury  in  this  case  was  caused  by     ptnom  on 
the  want  of  the  driver  remaining  on  the  front  platform,     »tre«t. 
ceasing  to  have  and  hold  the  lines  in  a  careful  manner, 
his  failure  to  watch  carefully,  or  in  any  manner  use  reasonable  care 
to  prevent  the  injury,  and  that  for  any  of  said  reasons  the  injury 
occurred,  then  the  defendants  are  liable,  and  you  will  find  for  the 
plaintiff,  and  assess  the  damage  at  such  sum  as  from  all  the  evi- 
dence you  believe  he  has  sustained,  unless  you  further  find  from 
the  evidence  plaintiff  might,   by  the  exercise  of  ordinary  care, 
have  avoided  the  consequences  of  defendant's  negligence,"  which 
the  court  refused,  to  which  the  plaintiff  excepted.     This  instruc- 
tion should  have  been  given.     It  is  the  duty  of  the  driver  of  a 
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street  car  to  sit  or  stand  on  the  front  platform,  or  such  place  as 
may  be  provided  for  him,  with  the  lines  of  the  horses  drawing 
the  car  in  his  hands,  and  to  exercise  a  reasonable  degree  of  care 
and  watchfulness  to  prevent  collisions  or  injury  to  persons  trav- 
elling on  said  street.  A  street  is  a  public  thoroughfare  where  ail 
may  pass  and  repass  at  pleasure,  each  having  due  respect  for  the 
rights  and  safety  of  others.  There  is  testimony  from  which  the 
jury  would  have  been  warranted  in  finding  that  the  driver  was  not 
at  his  post  of  duty  when  the  accident  occurred  ;  that  he  was  inside  of 
the  car,  and,  upon  observing  the  accident,  rushed  out  and  endeav- 
ored to  stop  the  car,  when,  had  he  been  at  his  post,  he  could  have 
done  so  before  the  car  passed  over  the  plaintiff.  While  a  street 
railway  company  has  a  right  to  operate  its  lines  of  railway  in  the 
streets  of  a  city,  and  to  precedence  over  other  vehicles  on  its 
right  of  way,  yet  these  rights  must  be  exercised  with  due  regard 
to  the  rights  of  others,  and  not  in  such  a  manner  as  wantonly  or 
negligently  to  cause  injury  to  persons  lawfully  crossing  or  trav- 
eling on  said  street. 

The  judgment  of  the  court  below  having  been  for  the  defendant, 
it  follows  that  such  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

The  other  judges  concur. 


McWhorter  el  al. 


Pensacola  and  Atlantic  R.  Co. 

{Florida  Safremc  Court,  November  SI,  IHSS.) 

Kallrood  Oonunliilon — Bnit  AsalnM  Btxtt. — The  rule  which  furbids  Kuit  agninrt 
officers  of  a  State,  because,  in  etlect,  a  suit  againsl  the  State,  seems  lo  apply  onlr 
where  the  ititeresl  of  Ihe  State  is  through  some  contract  or  some  property  right 
of  liers,  or  wliere  lier  inlercKt  \s  in  a  suit  in  her  own  name,  brought  or  threitcntd 
bv  her  officerB.  to  enforce  some  alleged  claim  of  hers. 
'■una — Inlnactlon — Action  for  PsiuUtT, — Railroad  commissioners  being  author- 
ized by  statute  to  make  reasonable  rules  and  regulations  for  all  railroads  in  the 
State  as  to  charges  for  transportation  of  passengers  and  freights,  and  to  furnish 
each  company  with  a  schedule  of  charges  made  for  its  observance,  and  having 
fixed  certain  rates  for  one  of  the  companies  which  it  deems  not  reasonable  and 
just,  said  company  filed  a  bill  against  the  commissioners  to  enjoin  them  from  pro- 
mulgating said  rates,  or  any  other  rales  substantially  the  same.  Held,  that  this 
is  not.  in  elfect,  a  suit  against  the  State;  but  the  statute  having  prescribed  a  pen- 
alty for  viol.ition  of  the  rates  fixed,  and  authorized  the  commissioners  to  institute 
action  in  the  name  of  the  State  to  recover  Ihe  penalty,  in  so  far  as  Ihe  bill  seeks 
to  enjoin  them  from  doing  this,  it  is  in  effect  a  suit  against  the  State. 

BrnuT DiierflUon — Dnjnit  E&tM — BamadleB. — Where  the  law  invests  an  officer 
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with  discretion  in  the  perronnance  of  an  act,  the  courts  will  not  interfere  with  or 
control  hi&  action  by  injunction.  If  injustice  is  done  by  his  action,  some  other 
remedy  must  be  sought.  The  statute  gives  these  commissioners  discretion  in 
niaking  rates  for  railroads,  and  they  are  entitled  to  the  benelit  of  this  rule. 

Sanw — BwaotiAbl*  Rfttsi— JiuisdlcUoiL  of  Court. — Whether  rates  made  by  the 
commissioners  are  reasonable  and  just  or  not,  even  if  subject  to  judicial  control, 
is  not  open  to  enquiry  in  a  suit  to  enjoin  their  discretionary  action. 

Sajns^Oonatltntloii&l  Law — Ltnialatlva  Powwa — DalSBMion. — A  statute  confer- 
ring on  a  commission  authority  to  regulate  the  charges  oi  railroads  for  transpor-    , 
tation   of    passengers   and   freights   is  not  a  delegation   of    legislative    power 
forbidden  by  the  constitution  of  this  State. 

Appeal  from  Circuit  Court,  Santa  Rosa  County. 

Action  by  the  Pensacola  &  Atlantic  Railroad  Company  against 
George  G.  McWhorter  and  others,  as  railroad  commissioners,  to 
restrain  defendants  from  promulgating  rates  for  transportation, 
and  procuring  or  permitting  the  institution  of  suits  for  the  viola- 
tion of  rates  heretofore  fixed.  Defendants  appeal  from  a  decree 
overruling  a  demurrer  to  the  complaint. 

The  Attorney  General  for  appellants. 

W.  A.  Blount  for  appellee. 

Maxwell,  C,  J. — Appellants  are  commissioners,  under  an  act 
of  the  legislature  of  Florida  of  1887,  "to  provide  for  the  regula- 
tion of  railroad  freight  and  passenger  tariffs  in  this  State;  to  pre- 
vent unjust  discrimination  in  the  rates  charged  for 
transportation  of  passengers  and  freights,  and  to  pro-  Btattmantirf 
faibit  railroad  companies,  corporations,  and  lessees  in  eu«. 
this  State  from  charging  other  than  just  and  reasonable 
rates,  and  to  punish  the  same,  and  prescribe  a  mode  of  procedure 
and  rules  of  evidence  in  relation  thereto,  and  to  appoint  commis- 
sioners, and  to  prescribe  their  powers  and  duties  in  relation  to  the 
same."  They  bring  this  case  here  for  a  reversal  of  the  decree 
overruling  their  demurrer  to  the  bill  of  the  Pensacola  &  Atlantic 
Railroad  Company  against  them,  which  also  enjoins  them  from 
'promulgating,  as  binding  upon  the  complainant,  the  rates  for 
transportation  of  freight  and  passengers  heretofore  prescribed  by 
the  defendants  for  the  complainant,  or  other  rates  substantially 
the  same  as  said  rates,  and  from  procuring  or  permitting  the  in- 
stitution of  any  suits  against  the  complainant  for  any  alleged 
charges  by  the  complainant  in  excess  of  the  said  rates  heretofore 
fixed,  or  in  excess  of  any  other  rates  which  may  be  fixed  by  the 
defendants  for  the  complainants,  substantially  the  same  as  the 
said  rates." 

The.  gravamen  ol  the  bill  is  that  the  Pensacola  &  Atlantic  Rail- 
road Company  is  a  corporation  of  the  State  of  Florida  empowered 
to  construct  and  operate  a  railroad  from  some  point  on  the 
Appalachicola  river  to  the  city  of  Pensacola ;  that  the  road  was 
completed  and  began  to  operate  in  April,  1883,  and  has  been 
operated  ever  since  ;  that  the  defendants  were  appointed  commis- 
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sioners,  under  the  act  above  mentioned ;  that  they  have  fixed  rates 
for  freight  and  passenger  transportation  on  the  railroads  of  the 
State,  including  that  of  complainant,  which  they  have  determined 
to  be  just  and  reasonable  charges  to  be  made  by  said  railroads, 
and  have  ordered  the  several  companies,  including  complainant, 
not  to  make  any  charge  greater  than  the  rates  so  fixed ;  that  they 
have  fixed  three  cents  per  mile  as  the  uniform  rate  to  be  chained 
by  complainant  for  passengers,  and  have  fixed  rates  for  freight, 
varying  with  the  distance  of  transportation,  and  with  certain  classi- 
fication of  the  various  kinds  of  freight,  which  they  have  arbitrarily 
adopted ;  that  the  rates  thus  fixed  were  made  in  spite  of  facts 
hereinafter  stated,  and  argument  thereon  before  defendants ;  and, 
as  authorized  by  the  act,  complainant  protested  to  defendants 
against  the  enforcement  of  said  rates,  but  the  defendants  refused 
to  change  the  same,  and  thereupon  complainant  appealed  to  the 
board  of  revisers  provided  by  the  act,  but  that  board  confirmed  the 
action  of  defendants ;  that  complainant,  for  reasons  hereinafter 
stated,  decHned  to  adopt  the  rates  thus  prescribed,  and  have 
charged  for  passengers  and  freight  more  than  said  rates,  but 
the  rates  so  charged  were  just  and  reasonable,  and  in  no  instance 
has  it  made  a  charge  that  was  not  just  and  reasonable,  never  hav- 
ing  charged  for  passengers  more  than  five  cents  per  mile,  the  rate 
authorized  by  its  charter;  that  consequent  upon  such  charges  by 
complainant,  which  defendants  allege  to  be  in  violation  of  the  act 
and  of  their  order,  they  demanded  that  complainant  restore  tothe 
persons  so  charged  the  excess  over  the  rates  fixed  by  them,  and 
upon  complainant's  refusal  they  have  procured  the  attorney  gen- 
eral of  the  State  to  bring  several  suits  (naming  them)  to  recover 
the  penalties  prescribed  by  the  act  for  charges  in  excess  of  rates 
so  fixed  ;  that  numerous  persons  who  have  been  charged  by  com- 
plainant more  than  the  rates  fixed  by  defendants,  relying  on  the 
authority  of  defendants  to  fix  rates,  have  brought  suits  against 
complainant  to  recover  damages  for  said  alleged  excessive  charges , 
that  said  suits  of  the  State,  and  of  the  said  persons,  are  now  pend- 
ing, and  the  defendants  announce  their  intention  to  procure  other 
suits  to  be  brought  by  the  attorney  genera!  for  every  case  of  a 
charge  by  complainant  in  excess  of  the  rates  fixed  by  them  ;  and 
that  there  are  numerous  cases  of  such  excess,  and  complainant 
will  continue  to  so  charge  until  it  be  judicially  determined  that  it 
has  not  the  right  to  do  so:  that  defendants  have  not  the  power  to  de- 
termine the  justice  or  reasonableness  of  complainant's  charges,  be- 
cause that  involves  a  judicial  function  which  they  are  inhibited 
from  exercising  by  the  constitution  of  the  State;  that  if  not 
judicial,  it  is  legislative,  and  cannot  be  exercised  by  defendants; 
that  if  defendants  have  any  power  whatever  in  the  premises,  it  is 
restricted  to  fixing  rates  that  are  in  fact  just  and  reasonable,  and 
they  cannot   require  complainant  to  reduce  its  rates  to  charges 
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which  are  not  reasonable  and  just  to  it;  and  that  the  rates  pre- 
scribed by  defendants  are  much  less  than  those  heretofore  charged 
by  complainant  for  the  same  services,  and  are  neither  just  nor 
reasonable ;  for  though  its  charges  have  been  much  greater  than 
is  allowed  by  the  rates  fixed  by  defendants,  and  have  brought  a 
much  larger  gross  income  than  would  be  realized  from  said  rates, 
yet  complainant  has  not  only  failed  to  realize  any  interest  upon 
its  investment,  but  has  failed  to  realize  enough  to  meet  the 
necessary  expenses  connected  with  the  operation  and  ownership  of 
its  road.  The  bill  then  proceeds  to  give  figures  and  statements  as 
to  the  cost  of  construction  and  equipment  of  the  road,  and  its  actual 
value,  and  as  to  earnings  and  expenses  of  its  operation,  going  to' 
show  excess  of  expenses  over  earnings,  and  actual  loss  from  the 
operation  of  the  road  during  the  more  than  five  years  of  such 
operation  to  date,  and  alleges  facts  in  regard  to  the  condition  and 
business  of  the  country  through  which  the  road  runs  to  show  that 
such  loss,  even  on  the  basis  of  its  charges,  will  probably  continue 
for  some  years.  It  further  alleges  that  the  rates  prescribed  by 
defendants  are  also  unreasonable  and  unjust  when  compared  with 
those  permitted  by  them  to  other  roads  in  the  State,  giving  figures 
to  show  the  difference ;  and  that  a  reduction  of  its  charges  to  the 
rates  prescribed  by  defendants  would  compel  complainant  to 
forego  any  possibility  of  earning  any  interest  on  its  investment, 
or  any  Income  from  the  operation  of  its  road,  and  that  to  continue 
the  operation  at  an  actual  loss  would  render  its  road  valueless; 
and  that  defendants  cannot,  under  the  law,  so  act  as  to  produce 
this  result,  for  thereby  complainant  would  be  deprived  of  its 
property  without  due  process  of  law,  contrary  to  provision  of  sec- 
tion I,  art.  14,  Const.  U.  S.  The  prayer  of  the  bill  was  for  the  re- 
lief which  granted  by  the  injunction. 

On  the  argument  of  the  demurrer  to  the  bill  the  commissioners 
filed  an  affidavit,  intended  mainly  to  show  that  in  their  dealings 
with  complainant  they  were  not  led  to  expect  such  complaints  as 
the  bill  makes,  and  they  say  that  if  application  had  been  made  to 
them  for  a  change  or  increase  in  the  rates,  and  it  had  appeared  to 
them  reasonable  and  just,  they  doubtless  would  have  made  proper 
changes,  as  they  did  in  cases  of  application  by  other  roads. 

The  preliminary  question  raised  by  the  demurrer  arises  on  two 
of  its  grounds,  the  third  and  fourth,  viz.:  (3)  That  the  court  has 
no  jurisdiction  of  the  matter  set  forth  in  complainant's  bill,  or  to 
grant  relief  in  the  premises;  and  (4)  that  this  is  in  effect  a  suit 
against  the  State. 

We  will  consider  first  whether  this  is,  in  effect,  a  suit  against 
the  State.  If  it  is,  it  is  well  understood  that  it  cannot  be  sus, 
tained,  unless  by  consent  of  the  State,  The  objection  springs 
from  the  rule  that  a  suit  against  officers  of  the  State  founded  on 
any  claim  or  complaint  the  adjudication  of  which  against  the  offi^ 
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cers  would  be,  in  effect,  an  adjudication  against  the  State,  is  a  suit 
against  the  State.     InOsborn  v.  Bank,9  Wheat.  738,  and  Davis  v. 

Gray,  16  Wall.  203,  the  court  announced  that  it  would 
Boita  look  only  to  the  record  to  determine  whether  the  State 

■gaisit  was  a  party.  But  in  subsequent  cases  this  test  is  treated 

offiosn  as  too  narrow,  and  cases  against  officers  were  held  to  be 

of  SUM.  cases  against  the  State  although  not  named  on  the  record. 

See  Louisiana i/./umel,  107U.S.711,  2  Supt.  Ct.Rep. 
128;  Cunningham  v.  Macon  &  B.  R.  Co.,  109  U.  S.446: 14  Am.  & 
Eng.  R.  R.  Cas.  567 ;  Hagood  v.  Southern,  117  U.  S.  52,  and  /a 
re  Ayers,  123  U.  S.  443.  In  the  Virginia  Coupon  Cases,  114  U. 
S.  270-33S,  the  State  being  interested,  but  the  court  holding  she 
was  not  a  necessary  party,  it  was  nevertheless  said  in  its  opinion 
"that  the  question  whether  a  suit  is  within  the  nth  amendment 
is  not  always  determined  by  reference  to  the  nominal  parties  on 
the  record."  And  conversely,  in  the  cases  of  New  Hampshire  and 
New  York  v.  Louisiana,  108  U.  S.  76,  the  court  refused  to  sustain 
a  suit  of  one  State  againstanother,  although  the  constitution  of  the 
United  States  authorizes  such  a  suit;  because  it  appeared  that 
while  on  the  record  the  States  suing  were  the  nominal  parties, 
yet  they  were  acting  for  some  of  their  9itizens,  who  were  the  real 
parties  in  interest,  and  who  could  not  themselves  sue  the  State, 
being  within  the  prohibition  of  the  eleventh  amendment.  It 
cannot  be  said,  therefore,  that  the  case  under  consideration  is  not 
a  case  against  the  State  simply  because  the  record  does  not  bear 
her  name,  and  indeed  there  has  been  no  contention  to  that  effect. 
So  the  question,  is  whether  the  case  comes  within  any  class  in 
which  a  suit  against  officers  is  of  such  a  character  that  a  judgment 
or  decree  cannot  be  given  in  it  without  affecting  some  right  or  in- 
terest of  the  State,  so  that  the  effective  operation  of  the  judgment 
or  decree  is  reaily  against  the  State,  rather  than  the  officers  sued. 
In  other  words,  would  a  decree  against  these  commissioners  be  a 
decree  against  the  State  as  the  actual  party  ? 

The  only  cases  in  the  supreme  court  of  the  United   States  in 
which  it  has  been  held  that  a  suit  against  officers  or  others  is  a 

suit  against  the  State  are  Louisiana  ii.  Jumel,  Cun- 
DMidoiu  ningham  v.  Macon  &  B.  R.  Co.,  Hagood  v.  Southern, 
of  tTnitcd  and  In  re  Ayers,  all  cited  above.  We  need  only  ana- 
StatM  w-  iyze  these  so  far  as  to  show  the  nature  of  the  question 
pmnecout.     involved  in  each.     The  first,  Louisiana  v.  jumel,  was 

an  attempt  of  bond  creditors  of  the  State  to  protect 
and  enforce  their  rights  under  the  law  of  1874,  which  provided  for 
the  issue  of  the  bonds  they  held,  and  under  an  amendment  to  the 
constitution  of  the  same  year  which  ratified  the  law,  as  against  an 
ordinance  of  the  new  constitution  of  1879  which  stopped  the 
further  levy  of  the  tax  that  this  law  authorized  for  the  purpose  of 
raising  revenue  to  pay  interest  on  the  bonds,  and  also  prevented 
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the  disbursing  officers  from  using  funds  in  the  treasury  derived 
from  previous  levies  for  paying  such  interest.  The  suits  were 
against  officers  of  the  State.  It  was  not  denied  that  this  ordi- 
nance was  unconstitutional  because  impairing  the  obligation  of  a. 
contract  of  the  State  ;  but  the  court  held  that  the  suits  could  not 
be  sustained  for  the  reason  that  the  execution  of  her  contract 
could  not  be  enforced  by  a  suit  against  her  officers  to  which  she 
was  not  a  party.  The  case  of  Cunningham  v.  Macon  &  B.  R.  Co. 
was  for  the  foreclosure  of  a  mortgage  to  secure  bonds  issued  by 
the  company.  Prior  to  its  institution,  the  State  of  Georgia  had 
gone  into  possession  of  the  road,  and  was  still  in  possession 
under  purchase  at  a  sale  made  on  account  of  her  lien  to  secure 
her  endorsement  of  other  bonds  of  the  company.  The  court  held 
that  her  interest  in  the  property  made  her  a  necessary  party,  and 
it  refused  to  entertain  jurisdiction  of  the  case,  as  she  could  not 
be  sued  without  her  consent.  The  case  of  Hagood  v.  Southern 
was  a  suit  against  officers  of  the  State  of  South  Carolina,  on  bond 
script  issued  by  the  State,  which  declared  on  its  face  that  it  was 
receivable  "in  payment  of  all  taxes  and  dues  to  the  State"  to  com- 
pel its  receipt  for  taxes.  This  was  held  to  be  a  suit  that  could 
not  be  maintained,  because  the  State  could  not  be  compelled  to- 
perform  her  contract  by  a  suit  against  her  officers.  The  case  of 
In  re  Ayers  was  on  a  writ  of  habeas  corpus.  A  bill  had  been  filed 
to  enjoin  officers  of  the  State  of  Virginia  from  prosecuting  suits. 
in  the  name  of  the  State  against  the  tax-payers  reported  to  be  de- 
linquent for  the  recovery  of  their  taxes,— the  gravamen  of  the 
bill  being  that  they  refused  to  receive  coupons  of  the  State  for 
taxes,  though  made  receivable  by  law,  and  that  this  was  a  viola- 
tion of  the  contract  of  the  State,  but  that  under  a  subsequent  law 
suits  were  threatened  against  those  who  tendered  the  coupons, 
and  would  not  otherwise  pay  their  taxes.  An  injunction  was 
granted,  which  the  officers  disobeyed,  and  they  were  put  into 
custody  for  contempt.  The  writ  of  habeas  corpus  was  for  their 
relief.  The  gourt  discharged  the  parties,  holding  that  though  the 
suits  threatened  might  be  a  breach  of  the  contract  of  the  State, 
yet  the  injunctions  should  not  have  been  granted,  because  the 
actual  party  upon  whom  it  operated  was  the  State,  and  not  the 
officers  who  were  sued,  and  there  being  no  jurisdiction  against 
the  State  the  injunction  was  void,  and  did  not  furnish  legal 
ground  for  the  imprisonment.  The  court  refused  jurisdiction  of 
two  of  these  suits,  because  they  involved  State  contracts ;  of  the 
third,  because  it  involved  property  of  the  State ;  and  of  the 
fourth,  because,  although  the  foundation  of  the  suit  involved  a 
contract  of  the  State,  the  immediate  proceeding  was  to  relieve 
her  officers  from  punishment  for  doing  in  her  namft  that  which, 
when  done,  would  be  her  own  act. 

Looking  to  cases  we  find  in  the  State  courts,  they  are  substan- 


DigiLizedbyGoOglc 


572    m'wouter  et  al.  v.  pensacola  Je  Atlantic  r.  co. 

tially  of  the  same  nature.    That  of  State  v.  Burke,  33  La.  Ann. 
498,  was  a  suit  presenting  in  part  the  same  questions 
l>«diIou        as  those  in  Louisiana  v.  Jumel,  and  was  decided    ad- 
oTBtaW  versely  to  the  plaintiff,  on  the  ground  that  if  he  had 

«aBiti.  contract   rights  against  the  State   they  could  not  be 

.  enforced  by  a  suit  against  her  officers,  she  not  being  a 
party.     In  Weston  v.  Dane,  51   Me.  461;  Marshall  v.  Clark,   22 
Tex.  23,  and  Houston  etc.  R.  Co.  v.  Randolph,  24  Tex.  317,  simi- 
lar decisions  were  given,  the  cases  being  against  officers  on  pecun- 
iary claims  against  the  State  ;  and  similar  decisions  in  Printup  v. 
Cherokee  R,  Co.  45  Ga.  365,  and  Hosner  v.  De  Young.i  Tex,  764, 
being  cases  in  which  property  claimed  by  the  State  was  involved. 
It  appears,  so  far  as  we  can  find  in  the  reported  cases,  that  the 
-  rule  which  forbids  a  suit  against  officers,  because  in  effect   a  suit 
against  the  State,  applies  only  where  the  interest  of 
flutraunt        the  State  is  through  some  contract  or  some  property 
«f  rnl*.  right  of  hers,  or  where  her  interest  is  in  a  suit  brought 

or  threatened  by  her  officers  in  her  own  name  to  en- 
force some  alleged  claim  of  hers.  And  it  is  important  to  observe 
the  character  of  the  interest.  It  is  not  enough  that  the  State 
should  have  a  mere  interest  in  the  vindication  of  her  laws,  or  in 
their  enforcement  as  affecting  the  public  at  large,  or  as  they  affect 
the  rights  of  individuals  or  corporations,  but  it  must  bean  interest 
of  value  to  herself  as  a  distinct  entity, — of  value  in  a  material 
sense.  She  has  an  interest  in  the  success  of  the  policy  of  her 
laws,  and  in  the  just  administration  and  execution  of  those  laws, 
yet  it  is  not  an  interest  on  which  she  can  be  said  to  be  a  party 
affected  by  any  private  suit  arising  under  them,  when  it  is  not 
another  and  more  direct  interest  inhering  in  some  separate  right 
or  claim  of  right  of  her  own. 

With  this  distinction  in   mind,  how  stands  the  present  case? 
The  fifth  section  of  the  act  constituting  the  office  of  the  commis- 
sioners provides  that  they  shall  "make  and  fix  reasona- 
Fowtn  of       ble  and  just  rates  of  freights  and  passenger  tariffs,  to 
conmili-  be  observed  by  all  railroad  companies  doing  business 

■loiMn.  in  this  State,  on  the  railroads  thereof;  shall  make  rea- 

sonabie  and  just  rules  and  regulations  to  be  observed 
by  all  railroad  companies  doing  business  in  the  State  as  to 
charges  at  any  and  all  points  for  the  necessary  handling  and  de- 
livering of  freights;  shall  make  such  just  and  reasonable  rules  and 
regulations  as  may  be  necessary  for  preventing  unjust  discrimina- 
tions in  the  transportation  of  freight  and  passengers  on  the  rail- 
roads in  this  State;  shall  make  reasonableand  just  rates  of  charges 
for  use  of  railroad  cars  carrying  any  and  all  kinds  of  freight  and 
passengers  on  said  railroad,  no  matter  by  whom  owned  or  carried; 
and  shall  make  just  and  reasonable  rules  and  regulations,  to  be  ob- 
served by  said  railroad    companies    on  said  railroads,  to  prevent 
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giving  of  any  rebate  or  bonus,  directly  or  indirectly,  and  from 
misleading  or  deceiving  the  public  in  any  manner  as  to  the  real 
rates  charged  for  freight  and  passengers. '  The  sixth  section  au- 
thorizes and  requires  the  commisioners  to  "make,  for  each  of  the 
railroad  companies  doing  business  in  this  State,  as  soon  as  practi- 
cable, a  schedule  of  just  and  reasonable  rates  of  charges  for  the 
transportation  of  passengers  and  freights  and  cars  on  each  of  said 
railroads,  and  said  schedules  shall,  in  [any  suit]  brought  against 
any  such  railroad  corporations  wherein  is  involved  the  charges  of 
any  such  railroad  corporations  for  the  transportation  of  any  pas- 
sengers, or  freight,  or  cars,  or  unjust  discrimination  in  relation 
thereto,  be  deemed  and  taken  in  all  courts  of  this  State  as  sufficient 
evidence  that  the  rates  fixed  therein  are  just  and  reasonable  rates 
of  charges  for  the  transportation  of  passengers  and  freights  and 
cars  upon  the  railroads,  and  said  commissioners  shall  from  time  to 
time,  and  as  often  as  circumstances  may  require,  change  and  re- 
vise said  schedules."  There  are  other  provisions  in  these  sections 
which  it  is  needless  to  recite. 

The  principal  complaint  of  the  bill  against  the  commissioners  is 
that,  in  performing  the  duty  imposed  on  them,  they  exceeded  the 
authority   given    by  the  act,   and    fixed  rates  for  the 
road  of  the  complainant  that  were  not  reasonable  and    lojanctioii 
just:  that  if   said  rates  are  enforced  the  road  will  be    ftgAinitntw 
operated  at    a  loss,  to  such    extent  as  will  render  the    not  init 
property  valueless ;  and  that  this  amounts  to  a  viola-    againit 
tion  of  the  State  constitution,  which  forbids  the  taking    state. 
of   private  property  without  just   compensation,  and 
also  of  the  constitution  of  the  United  States,  in  that  it  deprives 
complainant  of  its  property  without  due  process  of  law.     There  is 
here  nothing  that  affects  the  State  in  any  valuable  interest  of  her 
own,  or  affects  her  otherwise  than  as  she  is  concerned  in  having  a 
law  of  a  public  nature  carried  out.     Clearly,  then,  according  to  the 
test  we  think  the  law  applies,  the  State  Bears  no  such  relation  to 
the  subject-matter  of  this  suit  as  renders  her,  in  effect,  a  party  to 
it,  and  if  the  injunction  sought  had  been  limited  to  staying  the 
action  of  the  commissioners  in  regard  to  rates  only,  the  objection 
that  she  is  a  party  would  not  obtain. 

But  the  bill  goes  further,  and  founds  a  complaint  against  the 
commissioners  in  connection  with  section  17  of  the  act,  which 
provides  a  penalty  against  any  railroad  company  for 
violating  the  rules  and  regulations  prescribed  by  them,     W)™™*" 
and   directs  that   they  shall  institute  action  through     ^*^  "^ 
the  attorney  general  to  recover  the  penalty.     Admit-    gj^'""'*  ^ 
ting  violation  of  the  rate  regulations  prescribed  for  it,     ***•"'"■'» 
the  company,  resting  on  alleged  want  of  authority  in     7^"^" 
the  commissioners  to  fix  for  it  the  rates  they  did,  prays    *'^""- 
that  they    be     enjoined    from   Instituting  the    action     author- 
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ized.  A  further  direction  of  the  act  is  that  the  suit  "shall  be 
in  the  name  of  the  State  of  Florida."  It  needs  no  argument  to 
show  that  in  such  a  suit  the  State  is  a  party,  and  that  the  injunc- 
tion asked  against  the  commissioners  to  stay  the  suit  would  be  an 
injunction  in  fact  against  her.  It  is  precisely  the  case  which  led 
to  /ft  re  Ayers,  where  officers  were  enjoined  from  bringing  suits  in 
the  name  of  the  State,  which  was  held  to  be  void  because  in  fact 
an  injunction  against  the  State,  the  court  saying,  if  "officers,  at- 
torneys and  agents  are  personally  subjected  to  the  process  of  the 
court  so  as  to  forbid  their  acting  in  its  behalf,  how  can  it  be  said 
that  the  State  itself  is  not  subjected  to  the  jurisdiction  of  the 
court  as  an  actual  and  real  defendant?" 

There  is  a  class  of  cases  against  officers  in  which  suits  are  heid 
to  be  allowable,  although  the  officers  were  acting  under  orders  or 

authority  of  the  government.  This  is  where  they  ex- 
SoitBgBLfut  cecd  their  authority,  and  in  their  action  commit  a  tort. 
fltatsoffloan  "In  these  cases  [the  officer]  is  not  sued  as  or  because 
Antortiaad  he  is  the  officer  of  the  government,  but  as  an  indi- 
to  oompal  vidual."  Cunningham  v.  Macon  &  B.  R.  Co.,  supra. 
parfonnuiaa  There  is  another  large  class  of  cases  in  which  suits 
«fdntiM.         against    officers   of   the   State   have   been    sustained, 

though  it  was  to  enforce  obligations  of  the  State,  or 
to  compel  performance  of  some  act  authorized  by  law  of  the 
State  in  behalf  of  any  one  who  may  have  had  a  substantial  inter- 
est in  its  performance  as  an  act  on  the  part  of  the  State.  Thus, 
where  a  statute  makes  an  appropriation  of  money  out  of  the  treas- 
ury of  the  State,  for  a  certain  defined  purpose,  and  directs  its  pay- 
ment by  the  proper  officer,  leaving  in  him  no  discretion  to  be  exer- 
cised in  regard  to  its  payment,  the  party  entitled  may,  on  refusal  of 
the  officer  to  pay  him,  have  a  writ  of  wdwrfa/wKjagainst  him  to  com- 
pel the  payment,  and  the  State  need  not  be  a  party.  High, 
Extr,  Rem.  ^§  loi,  104.  So,  as  to  the  performance  by  an  execu- 
tive officer  of  any  ministerial  act  for  the  State  not  requiring  the 
exercise  of  discretion.  Id.  §§  107,  IIO,  127.  This  is  sometimes 
treated  in  the  discussion  of  cases  as  if  connected  with  the  non-lia- 
bility of  a  State  to  be  sued,  and  as  an  exception  to  the  rule  which 
forbids  a  suit  against  her  through  her  officers ;  but  we  think  this 
is  not  strictly  correct,  and  that  in  this  country,  at  least,  in  regard 
to  executive  officers,  an  entirely  diRerent  question  is  involved, — 
to  wit,  the  authority  of  one  department  of  the  government,  as 
constituted  here,  to  interfere  with  the  functions  appertaining  to 
another, — and  we  treat  the  case  before  us  in  this  view  so  far  as  it 
depends  on  the  point  raised  by  counsel  growing  out  of  this  doc- 
trine. The  point  referred  to  is  that,  while,  in  the  class  of  cases 
just  mentioned,  a  suit  again,st  an  officer  refusing  to  act  will  be  sus- 
tained, on  the  ground  that  the  law  speaks  to  him  as  a  ministerial 
officer,  without  discretion  as  to  the  thing  directed  to  be  done,  on 
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the  other  hand,  if  the  law  invests  him  with  discretion  in  doing  it, 
the  courts  will  refuse  to  interfere  with  that  discretion.  Towle  v. 
State,  3  Fla.  202;  High,  Extr.  Rem.  §§  42,  80.  This  is  not  con- 
tested by  the  opposing  counsel,  but  he  meets  it  on  the  ground 
that  "the  whole  gist  of  the  railroad  company's  case  is  that  the 
commission  have  no  discretion  which  authorizes  it  to  fix  rates  in 
the  manner  fixed  in  this  case ;  [and]  admits  that  if  the  act  of  the 
legislature  gives  it  such  scope,  its  discretion  is  absolute  between 
the  nether  limits  of  a  living  interest  upon  the  investment  and  the 
upper  limit  of  attainable  profit,  but  it  cannot  go  below  the  nether 
limit,  for  then  it  trenches  upon  constitutional  rights.  When 
there  is  no  power  there  can  be  no  discretion  ;  and  the  commission 
reaches  the  limit  of  its  power  when  in  its  downward  course  of  re- 
duction it  reaches  the  point  where  a  further  descent  would  de- 
prive the  railroad  company  of  ajust  compensation  for  its  property. 
There  is  no  denial,  and  could  be  none,  as  will  be  evident  from 
a  slight  consideration  of  sections  5  and  6  of  the  act  quoted  above, 
that  it  gives  discretion  to  the  commissioners  in  the  fixing  of  rea- 
sonable and  just  rates;  and  hence  this  qualified  denial 
is  but  saying  that  the  commission  exercised  its  discre-  DlHratlon- 
tion  to  a  wrongful  extent.  It  may  be  granted  that  if,  uy  pomr 
by  enforcing  the  rates  complained  of,  the  company  of  offioat 
would  have  its  property  taken  without  jugt  compen-  not  Mii< 
sation,  or  would  be  deprived  of  its  property  without  trollftbla. 
due  process  of  law,  the  first  would  be  a  violation  of 
the  constitution  of  the  State,  the  second  a  violation  of  the  con- 
stitution of  the  United  Slates,  and  that  neither  the  legislature 
nor  the  commission  under  her  law  could  do  either.  But  we  are 
not  at  this  point  called  upon  to  say  whether  such  would  be  the 
effect  of  those  rates,  or  whether  the  court  has  authority  to  adju- 
dicate upon  the  reasonableness  of.  the  rates,  or  whether  the  judg- 
ment of  the  commission  as  to  reasonableness  is  to  be  taken  as 
conclusive.  These  are  questions  excluded  from  our  consideration 
by  the  fact  that  the  law  refuses  authority  to  enjoin  the  discretion- 
ary action  of  executive  officers.  It  doeS  not  matter  that  the 
exercise  of  the  discretion  works  an  injustice  or  wrong.  In  many 
of  the  reported  cases  (that  of  Towle  v.  State  for  one),  the  inhibi- 
tion was  held  to  apply,  though  the  officer  was  legally  wrong  in 
the  conclusion  reached  as  to  the  rights  of  the  party  whose  case 
was  brought  within  his  discretion,  and  we  do  not  see  that  it  makes 
any  difference  whether  those  rights  are  founded  on  mere  legal 
protection  or  on  constitutional  protection.  The  simple  test  is 
whether  the  decision  of  the  officer  is  one  his  discretion  authorizes 
him  to  make;  and,  if  it  is,  the  court  is  powerless  to  control  him. 
Where  this  discretion  exists,  mandamus  does  not  lie  to  direct  the 
manner  of  its  use,  nor  will  injunction  step  in  to  control  or  inter- 
cept its  use. 
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It  is  proper  to  say,  however,  that  this  restraint  upon  proceed- 
ings by  the  court  does  not  intend  a  denial  of  the  legal  or  consti- 
tutional rights  of  any  person,  but  only  that  the  party  aggrieved 
must  seek  his  redress  in  some  other  way  than  by  a  suit  against 
the  officer  in  fault.  In  th€  present  case,  for  instance,  if  the  com- 
missioners have  exercised  their  discretion  in  a  manner  to  invade 
the  legal  or  constitutional  rights  of  the  complainant,  that  will  be 
available  for  defence  in  any  action  against  said  complainant 
founded  on  the  violation  of  the  regulations  of  the  commissioners. 
This  is  clearly  recognized  in  the  case  of  In  re  Ayers,  where  the 
court,  though  holding  the  injunction  against  State  officers  restrain- 
ing them  from  bringing  suits  in  the  name  of  the  State  to  be  void, 
intimated  that  rights  which  could  not  be  thus  enforced  could  be 
protected  in  defence  of  suits  against  the  injured  party.  See 
opinion,  123  U.  S.  494,  495. 

If  the  act  creating  the  commission  was  unconstitutional  and 
void,  it  may  be  that  the  commissioners,  not  in  such  case  being 
officers,  but  only  individuals  really  unclothed  with 
office,  would  be  subject  to  suit,  as  a  void  act  could  not 
confer  any  discretion  on  them ;  but  its  constitutionality 
to  wHTdM  is  not  contested,  except  against  the  extent  of  power 
jnaidal  claimed  for  the  commission — "  the  power  of  the  legis- 

flinotloiM.  lature  to  create  a  commission  with  power  to  make 
schedules  which  shall  be  prima  facie  evidence  of  rea- 
sonableness of  rates  fixed  by  it,"  not  being  doubted  by  the  com- 
pany's counsel,  save  that  "it  cannot  make  them  conclusive,"  In 
regard  to  this,  it  is  said  that  a  conclusive  determination  of  the 
reasonableness  of  rates  by  the  commission  would  be  the  exercise 
of  judicial  power,  which  is  prohibited  by  the  constitution  of  the 
State.  But  if  this  be  so,  it  does  not  affect  the  question  of  the 
liabihty  of  those  officers  to  the  present  suit.  It  does  not  remove 
the  protection  which  they  have  by  virtue  of  the  discretion  given 
to  them  to  fix  reasonable  and  just  rates;  a  wrong  exercise  of  that 
discretion,  as  we  have  said  before,  not  varying  the  rule  which  re- 
lieves them  from  suit. 

It  is  said,  further,  that  if  the  power  claimed  is  not  a  Judicial 
one,  then  it  is  one  that  involves  legislative  power,  and 
Ihil^atioB  for  that  reason  is  prohibited  by  the  constitution  of  the 
ofitKUU^  State.  If  this  has  reference  to  the  conclusiveness  of 
tlvapowur.  rates,  as  the  connection  would  seem  to  indicate,  what 
we  have  just  said  respecting  the  exercise  of  judicial 
power  applies  equally  here.  But  if  it  is  meant  that  the  power  to 
fix  rates  is  so  far  legislative  that  it  cannot  be  delegated  to  a  com- 
mission, that  presents  a  more  vital  question,  and,  without  consid- 
ering whether  it  may  be  similarly  disposed  of,  we  go  to  its 
independent  merits.  It  may  be  remarked  in  limine  that  the 
power  of  the  legislature  to  regulate  and  fix  the  chaining  rates  of 


DigiLizedbyGoOglc 


RAILROAD  I.-OMMIHSIOX — SUIT  AGAINST  8TATK — IXJUNCTION.   577 

railroad  companies  chartered  by  the  State,  where  the  charter 
itself  in  a  contractual  view  docs  not  surrender  the  right  to  exer- 
cise the  power,  is  not  disputed;  but  that  it  is  a  power  the  legis- 
lature may  forego  exercising,  and  when  it  does  that,  it  leaves  its 
exercise  to  some  other  agency  authorized  by  its  law  to  act,  to  wit, 
the  corporation.  In  many  instances  this  is  done  as  to  all  rates; 
and  for  the  company  before  us  it  is  done,  except  as  to  the  maxi- 
mum passenger  rate.  The  regulating  and  fixing  of  rates,  there- 
fore, is  not  an  inaUenable,  exclusive  function  of  the  legislature; 
and  if  it  may  leave  that  to  the  corporation,  why  may  it  not 
delegate  it  to  a  different  body?  The  public  interest  involved  is 
the  same,  whether  reached  by  the  corporation  or  by  a  supervisory 
commission. 

We  are  not  without  authority  on  the  question.  Our  act  is  taken 
almost  entirely  from  an  act  of  the  State  of  Geoi^ia. 
In  the  case  of  Geoi^ia  R.  v.  Smith,  70  Ga.  694,  the  Emnlwk- 
constitutionality  of  the  latter  act  was  attacked,  and  ttoBsf 
on  this  subject  of  the  delegation  of  authority  to  the  uilwritlM. 
commission  was  held  not  to  be  unconstitutional.  The 
Georgia  constitution,  like  ours,  gave  authority  to  the  legislature 
to  regulate  rates.  By  the  former,  the  constitution  "conferred 
upon  the  legislature  the  power  of  regulating  railroad  freights  and 
passenger  tariffs,  preventing  unjust  discriminations,  and  requiring 
reasonable  and  just  rates  of  freight  and  passenger  tariffs."  By 
ours  "the  legislature  is  invested  with  full  power  to  pass  laws  for 
the  correction  of  abuses,  and  to  prevent  unjust  discrimination 
and  excessive  charges  by  persons  and  corporations  engaged  as 
common  carriers  in  transporting  persons  and  property,  or  perform- 
ing other  services  of  a  public  nature;  and  shall  provide  for 
enforcing  such  laws  by  adequate  penalties  and  forfeitures." 
There  is  no  material  difference.  The  court  says  in  its  opinion  in 
the  case  cited  above  that  "it  certainly  was  not  contemplated 
that  the  details  of  rates  to  be  fixed  over  the  many  miles  of  rail- 
way in  the  State  should  be  settled  and  determined  by  the  legisla- 
ture. The  many  influences  that  combine  to  cause  changes  in  the 
ever-varying  vicissitudes  of  trade  and  travel  were  neither  over- 
looked nor  forgotten  by  that  body.  The  utter  impossibility  of 
preparing,  by  the  legislature,  just  and  proper  schedules  for  the 
various  railroads,  with  their  differences  of  length,  locality,  and 
business,  appears  to  us  to  be  so  clear  and  manifest  as  that  to  have 
entertained  it  would  have  been  absolutely  absurd ;  and  especially 
so.  when  it  is  remembered  that  schedules,  just  and  right  where 
arranged  for  the  months  of  winter,  might  be  ruinously  unjust  and 
wrong  for  the  months  of  summer:  or  that  such  as  were  proper 
for  the  year  of  the  meetmg  of  the  general  assembly  might  the 
succeedmg  year  well  nigh  bankrupt  every  railroad  corporation  in 
the  State." 

37  A.  &  E.  R.  R,  Cm.— 37 


DigiLizedbyGoOglc 


iiiS      M  WOKTEB  BT  AL.    V.   PBN8ACOLA  A  ATLANTIC  R.  CO. 

In  Tilley  v.  Railway  Com'rs,  4  Woods,  427,  the  same  question 
as  to  the  constitutionality  of  the  Georgia  act  was  passed  upon ; 
the  court  discussing  more  fully  the  subject  of  del^ation  of 
authority  to  the  commission  to  fix  rates,  and  reaching  the  same 
conclusion.  The  reasons  given  are  on  the  line  of  those  in  the 
Georgia  case.  Thus,  "  the  fixing  of  just  and  reasonable  maximum 
rates  for  all  the  railroads  in  the  State  is  clearly  a  duty  which  can- 
not be  performed  by  the  legislature,  unless  it  remain  in  perpetual 
session  and  devote  a  large  portion  of  its  time  to  its  performance. 
The  question,  'What  are  just  and  reasonable  rates?'  is  one  which 
presents  different  phases  from  month  to  month,  upon  every  road 
in  the  State,  and  in  reference  to  all  the  innumerable  articles  and 
products  that  are  the  subject  of  transportation.  This  question 
can  only  be  satisfactorily  solved  by  a  board  which  is  in  perpetual 
session,  and  whose  time  is  largely  given  to  the  consideration  of 
the  subject.  It  is  obvious  that  to  require  the  duty  of  prescribing 
rates  for  the  railroads  of  the  State  to  be  performed  by  the  general 
assembly,  consisting  of  a  senate  with  forty-four  members,  and  a 
house  of  representatives  with  one  hundred  and  seventy-five,  and 
which  meets  in  regular  session  only  once  in  two  years,  and  then 
only  for  a  period  of  forty  days,  would  result  in  the  most  ill-advised 
and  haphazard  schedules,  and  be  productive  of  the  greatest  in- 
convenience and  injustice  in  some  cases  to  the  railroad  companies, 
and  in  others  to  the  people  of  the  State.  It  is  impracticable  for 
such  a  body  to  prescribe  just  and  reasonable  rates.  To  insist 
that  this  duty  must  be  performed  by  the  general  assembly  itself, 
is  to  defeat  the  purpose  of  that  clause  of  the  constitution  under 
consideration,"  Under  a  Mis.sissippi  statute,  creating  a  commis- 
sion with  supervisory  powers  over  railroad  rates,  it  was  held  to  be 
constitutional  by  the  supreme  court  of  the  State,  and  also  by  the 
supreme  court  of  the  United  States,  although  there  was  vested  in 
the  commission  authority  to  regulate  and  change  rates.  Stone  v. 
Yazoo  &  M.  V.  R.  Co.,  63  Miss.  607 :  Stone  v.  Trust  Co.,  1 16  U.  S. 
307.  The  question  of  delegation  of  legislative  power  was  not 
directly  discussed  in  these  cases,  but  was  necessarily  involved; 
and  the  authority  given  to  the  commission  by  the  act  to  regulate 
rales  could  not  have  been  sustained,  except  upon  the  conclusion 
that  such  authority  was  constitutionally  given.  Other  cases  an- 
nouncing the  same  conclusion  are  State  v.  Chicago,  M.  &  St.  P.  R., 
37  N.  W.  Rep.  782,  and  Chicago  &  N.  W.  R.  Co.  v.  Dey,  pub- 
lished in  35  Fed.  Rep.  866.  We  find  no  decision,  and  think  there 
is  no  good  reason,  to  the  contrary.  There  are  cases  upon  similar 
statutes  of  other  States  where  this  question  has  been  passed  sud 
silentio,  but  this  being  only  indirect  support  of  our  conclusion 
these  need  not  be  cited.  We  hold  that  the  legislature,  in  the  act 
under  consideration,  did  not  delegate  to  the  commission  any 
power  so  far  its  own,  exclusively,  that  it  could  not  be  delegated 


idbyGoOglC 


RAILROAD  GOHHISBIQN — REGCLATION  OF  CUAROES.         579 

Under  the  views  on  which  we  decide  this  case,  it  is  unnecessary 
to  determine  the  other  questions  appearing  in  the  record. 
The  bill  should  be  dismissed,  and  it  is  so  ordered. 


Pensacola  and  Atlantic  R.  Co. 


State  (six  cases). 

[Flarida  Sufremt  Court,  May  1,  1889.) 

■jUtwI  CoMinliiriow— BtnUtloB  of  CtuvtM— DUoietbm— QoutltBUnul  Lkw. 
— The  enforcement  of  a  tariff  of  freight  and  pasnenger  rates,  which  will  not  pay 
the  eipenies  of  operating  a  railroad,  keld,  upon  the  pleadings,  to  ehow  an  abuse 
of  the  discretion  given  to  railroad  commissioners  bj  the  statute  authorizing  them 
to  prescribe  reasonable  and  just  rates  of  freight  and  passenger  transportation, 
and  to  amount  to  a  taking  of  the  railroad  company's  property  without  just  com- 
pensation. 

Sams — Scltednle  of  B»t«i — BMMonabloiiSM — BrUenee. — The  effect  of  the  pro- 
vision of  the  railroad  commission  statute  that  the  schedules  of  rales  filed  by  the 
commissioners  shall,  in  any  action  brought  in  the  courts  of  this  State  against  a 
railroad  company,  be  deemed  and  taken  as  suilicient  evidence  that  the  rates  fixed 
therein  are  just  and  reasonable  rates  for  the  transportation  of  passengers  and 
freights  and  cars,  is  not  to  make  such  schedules  conclusive  as  against  judicial 
enquiry,  but  Is  to  provide  a  new  mode  of  proving  the  reasonableness  and  just 
character  of  the  rates  fixed  by  the  commissioners,  and  make  the  schedules  com- 
petent and  adequate  evidence  of  the  correctnesE  of  the  action  of  the  commis- 
sioners in  the  absence  of  countervailing  proof  that  they  have  exceeded  their 
powers,  or  abused  their  discretion,  and  invaded  some  right  of  the  railroad  com- 
pany. 

Same — BlfereUon  of  CominlairioMri — Berlew. — Where  a  tariff  of  freight  and 
passenger  rates  has  been  established  by  the  railroad  commissioners,  and  ^e  rail- 
road company  and  the  commissionerB  differ  as  to  whether  such  rates,  considered 
as  a  whole,  will  prove  remunerative  to  the  company,  and  there  is  room  for  a  dif- 
ference of  intelligent  opinion  on  the  question.'lhe  courts  cannot  interfere  or  sub- 
stitute their  judgment  for  that  of  the  commissioners,  but  the  tariifa,  as  fixed  by 
the  commissioners,  must,  in  so  far  as  the  courts  are  concerned,  be  left  to  the  test 
of  experiment. 

ftuns—POwvr  of  Omirt. — The  courts  have  no  power  to  make  freight  or  passen- 
ger tariffs. 

flsmo — tvfta»l  Bates — Oomplalnt. — The  courts  will  not  interfere  or  grant  any 
relief  to  a  railroad  company  upon  a  complaint  made  as  to  one  or  several  rates 
only,  or  where  the  freight  and  passenger  rates  established  by  the  commissioners 
are  not  assailed  as  an  entirety. 

Appeals  from  Circuit  Court,  Jackson  and  Gadsden  Counties. 

W.  A.  Blount  for  appellant. 

The  Attorney  General  iot  the  State. 

RaNEY,  C.  J. — There  are  before  us,  on  appeal  from  judgments 
of  the  circuit  court,  several  actions  instituted  by  the  State  against 
the  appellant   to   recover  penalties  under  the   statute  approved 
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June  7,  1887,  and  commonly  known  as  the  ''Railroad  Com- 
mission  Act,"  The  cases  from  Gadsden  county,  in 
statMUBt  the  second  circuit,  were  brought  last  July,  and  the 
•fax*.  penalty  adjudged  in   each  of  them  is    $2,300.     That 

from  Jackson  county  was  commenced  lastApril.andthe 
penalty  denounced  in  it  is  $2,000.  Upon  the  conclusion  of  the 
ai^ument  made  before  us  at  the  present  term,  we  announced  that 
the  decision  of  these  cases  would,  in  view  of  the  public  interests 
involved,  be  disposed  of  at  an  early  day. 

The  pleadings  are  similar  in  substance.  The  declaration  in  one 
of  the  Gadsden  county  cases,  which  we  take  as  a  type  of  all, 
alleges  that  the  railroad  company  is  a  body  corporate,  organized 
under  a  special  statute  of  this  State,  approved  March  4,  1881, 
(chapter  3335),  and  operating  a  railroad  from  Pensacola  to  River 
junction,  both  of  which  points  are  in  the  State,  and  that  on  a 
certain  day  in  April  of  the  year  1888  it  did  "  wilfully  chai^,  col- 
lect,  and  demand,  and  receive"  of  a  person  (naming  him),  for 
transporting  him  as  a  passenger  from  River  Junction  to  Marianna, 
another  point  on  the  road,  a  distance  of  twenty-six  miles,  the  sum 
of  S1.25,  and  that  this  sum  was  more  than  three  cents  per  mile, 
the  rate  prescribed  by  the  railroad  commissioners,  and  that  the 
sum  so  collected  was  more  than  a  fair  and  reasonable  rate  of  toll 
or  compensation  for  the  transportation  of  the  passenger,  and  that 
eighty  cents,  the  sum  which  the  company  was  allowed  by  the 
above  rate  prescribed  by  the  commissioners  (and  a  special  rule  as 
to  amounts  ending  in  other  figure  than  5  or  o)  to  charge,  collect, 
and  receive,  was  a  just  and  reasonable  rate  of  compensation  :  and 
that  by  thus  wilfully  collecting  and  receiving  the  stated  excess 
over  and  above  what  it  was  allowed  by  the  commissioners'  rules 
to  charge,  collect,  and  receive,  the  railroad  company  became  and 
was  guilty  of  extortion,  and  of  a  violation  of  the  rules  and  regu- 
lations prescribed  and  published  by  the  commissioners,  by  which 
rules  and  regulations  the  commissioners  made,  among  others,  a 
schedule  or  tariflt  of  just  and  reasonable  rates  for  the  transporta- 
tion of  passengers  on  appellant's  railroad. 

It  is  also  alleged  that  the  commissioners  gave  notice  to  the 
principal  officer  of  the  railroad  company  of  this  violation,  and 
directed  the  company  to  make  reparation  to  the  passenger  for  the 
injury  and  wrong  so  done  him,  by  refunding  to  him  the  excess  of 
forty-five  cents,  within  thirty  days,  as  prescribed  by  the  statute; 
but  it  failed  and  refused  to  do  so,  and  thereby  forfeited  to  the 
State  and  incurred  a  penalty  of  $5,000. 

To  this  declaration  the  railroad  company  interposed  four  pleas, 
and  the  State  demurred  to  them  as  insufficient  in  law.  The_  de- 
murrer having  been  overruled,  and  the  company  not  electing  to 
plead  over,  judgment  was  entered,  the  circuit  judge  fixing  the 
penalty  at  the  amount  indicated  above. 


DigiLized'byGoOglc 


RAILROAD  COMMIBSION — REOHLATfOX  OF  CHAEtORS.         581 

Section  13  of  article  16  of  the  constitution  of  this  State  is  as 
follows :  "  The  legislature  is  invested  with  full  power 
to  pass  laws  for  the  correction  of  abuses,  and  to  pre- 
vent unjust  discrimination  and  excessive  charges  by  tiM- 
persons  and  corporations  engaged  as  common  carriers  l^ciiUbm 
in  transporting  persons  and  property,  or  performing  ftiitlioriied 
other  services  of  a  public  nature,  and  shall  provide  toragolkU 
for  enforcing  such  laws  by  adequate  penalties  or  for*  wmmoii 
feitures."  eanim. 

Whether  or  not  there  is  in  this  section  a  grant  of  any 
power  which  the  legislature  did  not  have  before,  it  is  unnecessary 
for  us  to  decide.  There  is,  however,  upon  the  face  of  it,  an  ap- 
parent purpose  to  correct  abuses.  It  show;s'that  the  convention 
in  adopting  and  the  people  in  ratifying  the  section  were  impressed 
■with  a  belief  that  there  existed  a  necessity  for  the  enactment  of 
laws  correcting  abuses,  preventing  unjust  discriminations  and  ex- 
cessive charges  by  common  carriers  in  transporting  persons  and 
property,  and  that  confidence  in  the  sufficiency  of  the  common- 
law  remedies  as  agencies  by  which  the  individual  citizen  could 
find  protection  against  or  relief  as  to  these  evils  had  failed.  As 
to  the  necessity  for  the  command  thus  made  by  the  people  to  the 
law-making  power,  the  judicial  department  is  concluded  by  the 
existence  of  the  section. 

To  effect  the  end  proposed  by  the  constitution,  the  first  legis- 
lature assembled  under  it  enacted  the  railroad  commis- 
sion law,  which  was  approved  June  7,  1887,  it  being  ttatntorr 
chapter  3746  of  our  statutes.  This  statute  provides  etuutmait. 
for  the  appointment  of  three  commissioners,  and  (sec- 
tion 5)  that  they  shall  "make  and  fix  reasonable  and  just  rates  of 
freights  and  passenger  tariffs,  to  be  observed  by  all  railroad  com- 
panies doing  business  in  this  State  on  the  railroads  thereof,"  and 
just  and  reasonable  regulations  as  to  charges  for  the  necessary 
handling  and  delivery  of  freights  at  any  and  all  points,  and  for 
preventing  discrimination  in  the  transportation  of  freight  and 
passengers,  and  reasonable  and  just  rates  of  charges  for  the  use 
of  railroad  cars  carrying  freight  and  passengers  on  said  railroads, 
no  matter  by  whom  owned  or  carried,  and  just  and  reasonable 
rules  and  regulations  to  be  observed  by  said  railroad  companies 
on  said  railroads,  to  prevent  the  giving  of  any  rebate  or  bonus, 
directly  or  indirectly,  and  from  misleading  or  deceiving  the  pubiic 
in  any  manner  as  to  the  real  rates  charged  for  freight  and  passen- 
gers It  also  confers  power  upon  the  commissioners  to  designate 
and  fix  by  rules  and  regulations  the  difference  in  the  rates  of 
freight  and  passenger  transportation  for  longer  or  shorter  hauls, 
and  to  ascertain  what  shall  be  the  limits  of  longer  and  shorter 
distances. 

There  is  in  the  above  section  also  a  provision  to  the  effect  that 
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nothing  in  the  act  shall  abridge  or  control  the  rates  for  freight 
which  comes  from  or  goes  beyond  the  State,  and  for  which  freight 
less  than  local  rates  for  carrying  the  same  is  charged. 

By  the  sixth  section  the  commissioners  are  authorized  and  re- 
quired to  make  for  each  railroad  corporation  a  schedule  "of  just 
and  reasonable"  rates  of  charges  for  the  transportation  of  pas- 
sengers and  freights  and  cars,  and  "  said  schedule  shall  in  any  suit 
brought  against  any  such  railroad  corporation  wherein  is  involved 
the  charges  of  any  such  corporations  for  the  transportation  of 
any  passengers  or  freight  or  cars,  or  unjust  discrimination  in 
relation  thereto,  be  deemed  and  taken  in  all  courts  of  this  State 
as  sufficient  evidence  that  the  rates  fixed  therein  are  just  and 
reasonable  rates  of  charges  for  the  transportation  of  passengers 
and  freight  and  cars  upon  the  railroads."  The  commissi,onen;  are 
required  to  publish  these  schedules,  and  the  railroad  companies 
to  post  them  in  a  manner  stated,  and  any  such  schedules  pur- 
porting to  be  printed  and  published  shall  be  received  and  held  in 
all  suits  a^  prima  facie  the  schedule  of  said  commissioners,  with- 
out further  proof  than  its  production  with  a  certificate  from  the 
commissioners  of  its  being  a  true  copy  of  the  schedule  prepared 
by  them  for  the  railroad  company  or  corporation  therein  named, 
and  that  it  has  been  duly  published  as  required  by  law,  stating 
the  name  of  the  newspaper,  the  date  and  place  of  publication. 

This  section  also  enacts  that  the  commissioners  shall,  from  time 
to  time,  and  as  often  as  circumstances  may  require,  change  and 
revise  the  schedules. 

Sections  7  to  13,  Inclusive,  provide  for  a  protest  by  the  railroad 
company  against  the  enforcement  of  any  and  all  "rates  of  freight 
and  passenger  tariffs,  or  other  rules  and  regulations,"  made  by  the 
commissioners,  and  a  hearing  and  decision  thereon  by  them,  and 
for  an  appeal  from  the  decision  to  a  board  of  revisers,  consistii^ 
of  the  comptroller,  secretary  of  state,  commissioner  of  agriculture, 
attorney-general,  and  the  treasurer  of  the  state,  and  a  hearing  and 
decision  by  such  board.  Section  14  gives  the  same  right  of  protest 
to  any  individual,  corporation,  firm,  or  partnership. 

Section  5  enacts,  inter  alia,  that  if  any  railroad  corporation, 
oi^anized  under  the  laws  of  the  State,  and  doing  business  there- 
in, "shall  wilfully  charge,  collect,  demand,  or  receive  more  than  a 
fair  and  reasonable  rate  of  toll  or  compensation  for  the  transpor- 
tation of  passengers  or  freight  of  any  description,"  it  shall  be 
"deemed  guilty  of  extortion,  and  upon  conviction  thereof  shall 
be  dealt  with  as  hereafter  provided." 

Section  1 7  provides  that  if  any  railroad  company  doing  busi- 
ness in  this  State,  by  its  agent  or  employes,  shall  be  guilty  of  a 
violation  of  the  rules  and  regulations  prescribed  by  the  commis- 
sioners, and  if,  after  due  notice  of  such  violation  given  to  the 
principal  office  thereof,  ample  and  full  recompense  for  the  wrong 
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and  injury  done  thereby  to  any  person  or  corporation,  as  may  be 
directed  by  said  commissioners,  shall  not  be  made  within  30  days 
from  the  time  of  such  notice,  such  company  shall  incur  a  penalty 
for  each  offence  of  not  less  than  $100,  nor  more  than  $5,000,  to 
be  fixed  by  the  presiding  judge.  This  action  is  to  be  in  the  name 
of  the  State,  and  to  be  instituted  by  the  commissioners  through 
the  attorney  general  or  a  State  attorney,  and  in  the  county  where 
the  wrong  was  perpetrated. 

Under  section  19  all  fines  collected  under  the  act  are  to  be  paid 
to  the  county  treasurer  for  county  school  purposes,  and  the  rules 
of  evidence  in  all  cases  under  the  act  are  the  same  as  in  civil 
actions,  except  as  hereinbefore  provided. 

There  are  other  features  of  the  statute,  but  it  is  not  necessary 
to  set  them  out  now.  They  give  a  personal  remedy,  in  addition 
to  those  provided  by  the  common  law,  to  individuals  wronged  by 
a  violation  upon  the  part  of  a  railroad  company  of  any  rule  or 
regulation  of  the  commissioners,  and  relate  to  matters  of  detail 
not  necessary  to  an  understanding  of  the  statute  in  so  far  as 
either  its  general  purpose  or  its  effect  in  the  case  before  us  is 
concerned. 

The  question  of  the  extent  of  the  power  of  the  legislature  in 
the  regulation  of  the  charges  of  common  carriers  for  carrying 
persons  and  property  is  not  settled  or  defined. 

The  doctrine  of  the  case  of  Munn  v.  Illinois,  94  U.  S.  tI3,  it 
being  one  of  the  so-called  Granger  cases  reported  in  that  volume, 
is  as  follows;  "Where  one  devotes  his  property  to  a 
use  which  the  public  have  an  interest  in,  he  in  effect     Orugw 
grants  to  the  public  an  interest  in  such  use,  and  the     owoi 
property,  during  such  use,  ceases  to  be  a  subject  of    diiouMd. 
mere  private  right,  and  the  owner  must,  to  the  extent 
of  that  use,  submit  to  be  controlled  by  the  public  for  the  com- 
mon good  so  long  as  he  maintains  such  use.     The  devotion  of  it 
to  the  public  use  takes  from   him  the  right  to  make  arbitrary  or 
excessive  charges  for  its  use  by  the  public,  and   he  must  be  con- 
tent with  a  reasonable  compensation.     In  the  absence  of  legisla- 
tive regulation,  what  is  a  reasonable  compensation  is  under  the 
common  law  a  matter  to  be  determined  by  the  courts ;  but  this 
may  be  changed  by  statute,  and   the  legislature  may  exercise  it 
by  prescribing  the  maximum   rates  of  charges  to  be  made  by 
common  carriers,  ferries,  hackmen,  bakers,  wharfingers,  and  others 
of  like  avocations,  and  has  often  done  so." 

The  cases  upon  which  the  controlling  opinion  in  the  Munn 
case  is  based  recognize  the  right  of  the  owner  of  the  property 
applied  to  public  use  to  a  reasonable  compensation,  and  so  does 
that  opinion ;  yet,  admitting  that  the  legislature  may  abuse  its 
.  power,  that  opinion  says  that  "  for  protection  against  abuses  by 
the  legislature  the  people  must  resort  to  the  polls,  and  not  to  the 
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courts."  In  Chicago  B.  &  Q,  R.Co,  v.  Iowa,  Id.  155,  another  of  the 
Granger  cases,  it  is  held  that  railroad  companies  are  carriers  (or 
hire;  that  they  are  incorporated  as  such,  and  given  extraordinary 
powers  in  order  that  they  may  the  better  serve  the  public  in  that 
capacity,  and  they  are  therefore  engaged  in  a  public  employment, 
a^ecting  the  public  interest,  and  under  the  doctrine  of  Munn  v. 
Illinois,  subject  to  legislative  control  as  to  their  rates  of  fare  and 
freight,  unless  protected  by  their  charters.  This  railroad  com- 
pany, says  the  opinion,  page  161,  "has  in  the  transaction  of  its 
business  the  same  rights  and  is  subject  to  the  same  control  as 
private  individuals  under  the  same  circumstances.  It  must  carr}% 
when  called  upon  to  do  so,  and  can  charge  only  a  reasonable  sum 
for  the  carriage.  In  the  absence  of  any  legislative  regulation 
upon  the  subject,  the  courts  must  decide  for  it,  as  they  do  for 
private  persons  when  controversies  arise,  what  is  reasonable. 
But,  when  the  legislature  steps  in  and  prescribes  a  maximum  of 
charge,  it  operates  upon  this  corporation  the  same  as  it  does  upon 
individuals  engaged  in  a  similar  business."  It  is  also  said  that,  in 
the  absence  of  a  contract  to  the  contrary  in  the  charter,  the  company 
invested  its  capital,  relying  upon  the  good  faith  of  the  people 
and  the  wisdom  and  impartiality  of  iegislators  for  protection 
against  wrong  under  the  form  of  legislative  regulation. 

In  Stone  v.  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307,  325,  it 
is  said:  '"  It  is  settled  (in  that  court)  that  a  State  may  limit  rail- 
road transportation  charges  within  its  territory,  unless 
Stona  T.  restrained  by  some  contract  in  the  charter,  or  unless 

runwn'  the  regulation  amounts  to  one  of  foreign  or  interstate 
Ld«n  *  commerce."     In   this  opinion,  after  stating  that  the 

Tiut  Co.  charter  of  the  Baltimore  &  Ohio  Railroad  Company 
dlMWMl.  gives  authority  "to  carry  persons  and  property,"  it  is 
remarked;  "This  of  itself  implies  authority  to  chaigc 
a  reasonable  sum  for  the  carriage,  In  this  way  the  corporation 
was  put  in  the  same  position  as  a  natural  person  would  occupy  if 
engaged  in  the  same  or  like  business.  .  .  ,  The  natural  per- 
son would  be  subject  to  legislative  control  as  to  the  amount  of 
his  chaises.     So  must  the  corporation  be." 

Immediately  following  the  above  we  find  this  ver>'  suggestive 
paragraph  in  the  opinion:  "From  what  has  thus  been  said  it  is 
not  to  be  inferred  that  this  power  of  limitation  or  regulation  is 
itself  without  limit.  This  power  to  regulate  is  not  a  power 
to  destroy,  and  limitation  is  not  the  equivalent  of  confiscation. 

Under  pretence  of  regulating  fares  and  freights  the  State  cannot 
require  a  railroad  corporation  to  carry  persons  or  property  with- 
out reward ;  neither  can  it  do  that  which  in  law  amounts  to  a 
taking  of  private  property  for  public  use  without  just  compensa- 
tion or  without  due  process  of  law.  What  would  have  this 
effect,  we  need  not  now  say,  because,  no  tariff  has  yet  been  fixed 
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by  the  commission,  and  the  statute  of  Mississippi  expressly  pro. 
vides  '  that  in  all  cases  of  trials  brought  for  a  violation  of  any 
tariff  of  charges  as  fixed  by  the  commission,  it  may  be  shown  in 
defence  that  sucii  tariff  so  fixed  is  unjust."  " 

This  language  is  unquestionably  greatly  in  restraint  of  that 
given  above,  as  used  in  the  former  or  Granger  cases,  the  purport 
of  which,  considered  in  the  abstract,  was  that,  whatever  the 
wrong  done,  the  Judiciary  was  powerless,  and  the  resort  to  the 
polls  at  the  periods  prescribed  by  law  the  only  remedy.  Of 
course,  in  many  cases  ruin  might  be  effected,  or  the  injury  consum- 
mated, to  at  least  a  great  extent,  before  the  people  could  be  appealed 
to  against  the  "  power  to  destroy,"  or  "  confiscation,"  or  "  taking 
of  property  for  public  use  without  just  compensation  or  due  pro- 
cess of  law."  The  language  of  the  preceding  paragraph  would 
never  have  been  used  but  in  response  to  a  conviction  that  some  of 
the  expressions  of  the  former  cases  had  gone  too  far. 

If  there  be  anything  in  the  fact  that  Stone  v.  Trust  Co.  differs 
from  the  several  Granger  Railroad  Cases  in  that  the  Mississippi 
statute  delegated  the  power  to  make  rates  to  commissioners,  the 
same  is  the  fact  in  the  case  before  us.  In  the  Granger  cases 
the  legislature  fixed  the  rates. 

There  is  in  the  Munn  case,  125,  language  tending  towards  the 
above  paragraph  from  the  Stone  case,  it  being  there  said,  in  reply 
to  the  ai^ument  that  the  Illinois  legislation  was  repugnant  to  the 
Fourteenth  amendment,  that  "down  to  the  Fourteenth  amend- 
ment it  was  not  supposed  that  statutes  regulating  the  use,  or  even 
the  price  of  the  use,  of  private  property  necessarily  deprived  an 
owner  of  his  property  without  due  process  of  law.  Under  some 
circumstances  they  may,  but  not  under  all '  About  the  same 
idea  is  more  briefly  expressed  in  the  last  paragraph,  on  page  335, 
in  the  Stone  case. 

The  extent  to  which  this  power  of  regulation  by  the  legislature 
may  be  carried  in  the  absence  from  a  railroad  company's  charter 
of  a  contract  expressly  authorizing  it  to  charge  up  to  a  certain 
limit,  is  a  serious  question,  and  one  which  we  cannot  evade  in  this 
case. 

The  third  plea  of  the  railroad  companyis  that  it  could  not  pay 
the  expenses  of  operating  its  road  by  chaining  for  transportation 
of  persons  and  things  the  rates  fixed  for  it  by  the  railroad  com- 
missioners, or  by  charging  less  rates  than  those  chained  by  it  to 
the  passenger  named. 

The  demurrer  of  the  State  admits  the  averments  of  this  plea 
to  be  true. 

The  admission  of  the  demurrer  is  that  if  the  company  had 
adopted  the  rates  of  transportation  of  passengers  and  freight,  or 
had  charged  less  than  it  charged  the  passenger,  it  could  not  have 
paid  its  operating  expenses.  The- legal  proposition  asserted  by.  the 
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circuit  court  in  sustaining  the  demurrer  to  this  plea  is  that  the 
State  may,  through  the  instrumentality  of  the  commissioners, 
prescribe,  and  may  enforce  through  the  courts,  pas- 
Flxtng  T«to  senger  and  freight  tariffs  which  do  not  pay  the  railroad 
company  the  expenses  of  operating  its  road;  that  the 
judgment  or  discretion  of  the  commissioners  is  con- 
clusive as  to  the  reasonableness  of  the  rates  as  against 
the  interference  of  the  courts,  or  any  other  power, 
except  it  may  be  the  legislature.  This  judgment 
involves,  of  course,  the  conclusion  that  a  rate  of  charges 
which  is  not  sufficient  to  pay  the  actual  necessary  and  reasonable 
expenses  of  operating  the  appellant's  road  is  a  reasonable  rate, 
and  neither  a  taking  of  its  property  without  due  process  of  law, 
or  without  just  compensation,  or  anything  else  intimated  by  the 
paragraph  from  the  Stone  case  as  being  unauthorized.  It  is  a  plain 
declaration  that  the  company  must,  as  against  any  judicial  relief, 
carry  without  reward  if  the  commissioners  merely  say  so  in  a  rule 
promulgated  according  to  the  forms  of  the  statute. 

The  langauge  of  Chief  Justice  WaiTE,  given  above,  speaking 
for  a  majority  of  the  court  in  the  Granger  cases,  has  been  appealed 
to,  to  sustain  this  conclusion.  There  is  nothing  in  the 
facts  of  any  of  these  cases  which  makes  it  an  adjudi- 
cation of  the  conclusion  contended  for.  There  was  in 
the  Munn  case  no  issue  or  pretence  that  the  warehouse 
charges  prescribed  by  the  Illinois  statute  were  unremunerative. 
The  real  question  was  whether  or  not  the  warehouse  property,  as 
used,  was  subject  to  legislative  regulation  as  to  what  should  be  a 
reasonable  compensation.  In  Chicago,  B.  &  Q.  R.  Co,  v.  Iowa, 
supra,  the  representation  made  by  the  bill  was  that  prior  to  the 
Iowa  statute,  prescribing  rates,  the  lessee  company  had  fixed 
its  charges  with  a  view  to  furnishing  the  greatest  facilities  for 
transportation  at  the  lowest  rates  compatible  with  the  duty  of 
keeping  the  road  in  good  condition,  defraying  the  expenses  of 
operation,  paying  interest  on  the  indebtedness,  and  earning  rea- 
sonable dividends  for  stockholders,  and  that  the  earnings  had  been 
barely  adequate  under  careful  and  economical  management  for 
these  purposes,  and  that  these  ends  could  not  be  attained  if  the 
company  should  be  compelled  to  conform  to  the  statutory  rules. 
If  the  bill  had  presented  a  case  to  the  effect  only  that  the  statu- 
tory rates  would  not  enable  the  company  to  defray  the  expenses 
of  operation,  including  keeping  the  road  in  good  condition,  it 
would  have  approximated  the  issue  now  under  consideration. 
In  Peik  V.  Chicago  &  N.  W.  R.  Co.,  94  U.  S.  164,  mortgage  bond- 
holders alleged  that  the  company's  tariffs,  in  force  before  the 
passage  of  the  Wisconsin  statute  limiting  passenger  and  freight 
chaises,  did  not  provide  sufficient  income  "to-pay  interest  on  its 
debt,  the  legal  rate  of  interest   allowed  by  the  laws  of  the  State 
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to  its  stockholders  and  expenses,"  and  that  the  enforcement  of 
the  statute  impaired  the  obligation  of  the  contract  between  the 
bondholders  and  the  company,  and  violated  the  prohibition  in 
the  State  constitution  against  taking  private  property  without 
just  compensation.  In  Lawrence  v.  Same,  Id.,  the  bill  was  by 
stockholders,  but  substantially  the  same,  and  in  the  opinion  in 
these  two  cases  it  is  said,  page  176:  "In  Munn  v.  Illinois,  and 
Chicago,  B.  &  Q.  R.  Co,  v.  Iowa,  we  decided  that  the  State  may 
limit  the  amount  of  chaises  by  railroad  companies  for  fares  and 
freights,  unless  restrained  by  some  contract  in  the  charter,  even 
though  their  income  may  have  been  pledged  as  security  for  the 
payment  of  obligations  incurred  upon  the  faith  of  the  charter. 
So  far  this  case  is  disposed  of  by  these  decisions."  In  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Ackley,  Id.  179,  the  action  was  by  the  com- 
pany to  recover  for  freight  actually  carried  a  compensation  greater 
than  the  maximum  rate  fixed  by  the  Wisconsin  statute,  and  upon 
the  ground  that  the  amount  sought  to  be  recovered  was  no  more 
than  a  reasonable  rate,  and  it  was  held  that  as  between  the  com- 
pany and  the  freighter  there  was  a  statutory  limitation  for  trans- 
portation "actually  performed."  "If,"  says  the  opinion,  "the 
company  should  refuse  to  carry  at  the  prices  fixed,  and  an  attempt 
should  be  made  to  forfeit  its  charter  on  that  account,  other  ques- 
tions might  arise  which  it  will  be  time  enough  to  consider  when 
they  are  presented.  But  for  the  goods  actually  carried  the  limit 
of  the  recovery  is  that  prescribed  by  the  statute."  The  company, 
having  actually  carried  the  freight,  could  not  claim  more  than  the 
statutory  rate,  but  it  is  plain  that  the  court  felt  that  if  it  had 
refused  to  carry  at  such  rate  other  questions  might  arise.  It  does 
not  appear  that  the  company  had  even  given  notice  to  the 
shipper  that  it  would  claim  more  than  the  statutory  rate  fer  the 
carrying  to  be  done  by  it. 

The  enunciations  of  an  opinion  are  not  binding  as  authority 
except  as  to  the  points  presented  by  the  facts  of  the  case  for 
adjudication.  There  is  in  none  of  the  Granger  cases  any  fact 
suggesting  that  the  rates  resisted  were  un remunerative.  The 
same  is  true  in  the  Tilley  case,  4  Woods,  427.  It  is  only  as  to 
the  facts  presented  by  the  record  that  an  opinion  speaks  authori- 
tatively. None  other  are  in  the  judicial  mind.  We  are  still  not 
remitted  solely  to  this  doctrine,  and  in  a  critical  view  of  the  facts 
of  the  Granger  cases  to  ascertain  the  meaning  of  the  majority  of 
the  court  for  whom  the  late  chief  justice  was  speaking  in  them. 
In  the  paragraph  quoted  from  the  Stone  case  that  venerated 
judge  clearly  limits  the  effect  of  the  broader  language  used  on 
the  former  occasion,  and  his  limiting  words  are  repeated  after  his 
death,  nearly  in  full,  in  the  opinion  in  the  case  of  Dow  v.  Beidel- 
man,  125  U.  S,  689.  These  words  show,  and  were,  we  think, 
intended  to  show,  that  there  was  a  limit  to  regulation,  even  if  it 
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be  that  those  used  in  the  Munn  case  in  relation  to  the  Fourteenth 
amendment  were  not  so  intended.  In  Geoi^ia  R.  &  Banking  Co. 
V.  Smith,  128  U.  S.  174  (decided  last  October),  Field,  J.,  speak- 
ing  for  the  entire  court,  says  that  the  adjudications  of  that  court 
are  that  the  power  of  the  State  legislature  to  regulate  railroad 
fares  within  the  limits  of  the  State  is  subject  to  the  limitation 
that  the  carriage  is  not  required  without  reward,  or  upon  condi- 
tions amounting  to  taking  property  for  public  use  without  just 
compensation,  or  that  what  is  done  does  not  amount  to  a  regula- 
tion of  foreign  or  interstate  commerce. 

We  do  not  think  the  Granger  cases  to  be  authority  for  the 
proposition  that  the  le|>islature,  acting  even  for  itself,  and  not 
through  commissioners,  is  omnipotent  as  against  every  one  but 
the  people  in  the  matter  of  regulating  rates,  except  to  the  extent 
that  they  may  control  profits.  They  seem  to  hold  that  the  legis- 
lature may  itself  go  this  far  as  to  profits,  even  confining  the  lan- 
guage of  the  opinions  to  the  facts,  in  one  or  more  of  the  several 
cases.  There  is,  under  the  plea  mentioned,  no  question  before  us 
as  to  what  the  profits  shall  be.  Admitting,  for  the  purposes  of 
the  case,  that  between  the  line  just  above  a  compensatory  rate 
and  the  one  defining  excessive  charges,  or  extortion,  the  discre- 
tion of  the  legislature  may  be  conclusive  as  against  judicial  inter- 
ference, or  even  admitting  that  in  the  exercise  of  a  legislative 
discretion  the  law-making  power  may  itself  prescribe  for  common 
carriers  rates  that  will  not  compensate,  and  that  courts  cannot 
prevent  the  enforcement  of  them,  we  yet  do  not  think  that  any 
such  power  exclusive  of  judicial  enquiry  has  been  given,  if  it  could 
have  been,  to  the  railroad  commissioners  by  our  statute.  Of 
course,  no  such  power  was  given  to  the  Mississippi  commissioners. 
It  could  be  shown  "in  defence"  that  their  rates  were  unjust, and 
were  therefore  subject  to  both  judicial,  and,  of  course,  legislative, 
supervision  or  control  as  to  their  reasonableness,  as  is  clear  from 
the  statement  of  facts  in  the  Stone  case,  116  U.  S.  314. 

The  grant  to  the  appellant  company  of  the  "power     ...     to 
make,  build,  maintain,  equip,  use,  and  operate  a  railroad  "  between 
the  points  designated,  particularly  when  considered  in  connection 
with  another  provision  of  its   charter  act,  to  the  eflect 
Bcilnad         that  it  shall  not  chaise  more  than  five  cents  per  mile 
for  passenger  transportation,  and  making  the  exaction 
of  a  greater  sum  by  any  officer  or  agent  of  the  com- 
pany a  misdemeanor  (sections  i,  8,  c.  3335),  gave  it  au- 
thority to  charge  a  reasonable  sum  for  the  carriage  of 
tion.  persons  and  property.     The  duty  of  a  railroad  com- 

pany to  carry  and  charge  only  a  reasonable  compensa- 
tion are  incidents  of  its  occupation  as  a  common  carrier.  The 
authority  to  carry  implies  authority  to  charge  a  reasonable  com- 
pensation for  the  carriage.     Winona  &  St.  P.  R.  Co.  v.  Blake,  94. 
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U.  S.  l8o;  Stone  v.  Trust  Co.,  ii6  U.  S.  329.  To  earn  money  is 
a  purpose  and  legitimate  object  of  a  railroad  company.  Though 
a  public  highway,  and  subject  to  public  control  as  such  in  many 
respects,  yet  it  differs  from  the  ordinary  public  highway  in  the 
feature  of  being  private  property,  A  railroad  and  its  equipment 
represent  the  private  capital  invested  in  them,  and  the  income 
from  the  operation  of  the  same  is  looked  to  and  relied  upon 
for  the  expense  of  at  least  the  maintenance  and  operation.  This 
is  the  ordinary  rule,  and  in  view  of  the  particular  pleadings  now 
under  consideration  is  the  one  applicable  here. 

To  require  of  a  railroad  company,  which  has  been  incorporated 
and  given  power  to  construct  and  operate  a  railroad,  and  charge 
reasonable  rates  for  the  transportation  of  persons  and  property, 
and  has  already  constructed  its  road,  that  it  shall  carry 
persons  and  property  at  rates  of  charges  not  sufficient  BflMsf 
to  pay  the  expenses  of  operating  the  road,  is,  as  a  mat-  flzliig  rate 
ter  of  fact,  to  compel  it  to  carry  without  reward,  and  lunftdnt 
to  take  the  use  of  its  property  without  just  compensa-  ftraiuTaat 
tion.  The  same  would  be  equally  true  of  a  natural  ohufM. 
person  who  might  be  authorized  to  operate  a  railroad, 
and  upon  whom,  after  he  had  built  and  equipped  his  road,  the  law- 
making or  other  power  should  enforce  such  terms  of  business.  A 
railroad  is  of  no  value  except  in  the  use  of  it.  Kept  in  idleness, 
it  is  a  source  of  expense,  and  subject  to  decay.  Operated  without 
remuneration,  its  ruin  is  hastened,  and  a  constant  accumulation  of 
indebtedness  becomes  an  inseparable  incident  to  its  ownership 
unless  means  from  independent  sources  are  applied  to  the  cost  of 
its  maintenance  and  operation,  and  if  this  is  done  the  enforced 
consumption  of  such  means  is  in  its  character  of  the  same  effect 
upon  the  owner.  It  is  the  duty  of  a  common  carrier  to  receive 
and  carry  whatever  is  properly  offered  to  it  for  carriage.  As  to 
freights  it  is  an  insurer,  and  its  liability,  unless  limited  by  special 
agreement,  extend  to  all  losses  not  occasioned  by  the  act  of  God 
or  the  public  enemy.  For  injuries  occurring  to  passengers  from 
the  unsafe  condition  of  the  roadbed,  or  from  insufficient  or  de- 
fective equipment,  or  unskilful  and  negligent  management,  the 
company  is  responsible  in  damages.  The  safety  of  human  life 
and  the  good  of  every  public  interest  require  of  them  the  sound- 
est condition,  the  fullest  equipment,  and  most  skilful  and  careful 
operation ;  and  it  is  the  province  of  the  courts  to  enforce,  when 
properly  called  upon,  the  law  which  imposes  these  entirely  proper 
and  indispensable  demands.  A  railroad  which  cannot  earn  enough 
to  pay  its  operating  expenses  because  it  is  not  permitted  by  the 
State  to  charge  rates  sufficient  for  such  purpose,  must,  as  a  natural 
result  of  sucn  regulation,  become  a  nuisance,  and  a  menace  to 
human  life.  Assuming  that  a  railroad  company  can  be  compelled 
to  operate  its  road,  the  result  follows,  if  its  rates  of  chaises  be 
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fixed  against  its  will  at  less  than  cost  of  operation,  that  its  prop- 
erty is  used  (or  the  benefit  of  the  public  without  reward  orjust  com- 
pensation. If  it  can  be  compelled  to  operate  for  a  little  less  than 
the  expenses  of  doing  so,  so  can  it  for  much  less.  This  principle 
is  made  more  onerous,  but  not  more  unjust,  by  the  greater  degree 
to  which  the  exercise  of  the  power  may  be  carried.  These  propo- 
sitions, as  matters  of  fact,  seem  to  us  entirely  true.  If  the  rates 
prescribed  by  the  State  or  a  commission  will  not  pay  operating 
expenses,  and  the  company  is  thereby  compelled  to  stop  its  oper- 
ation, the  company  is  deprived  of  the  use  of  its  property  and  it  is, 
in  effect  rendered  valueless. 

In  Pumpeliy  v.  Green  Bay  Co.,  13  Wall.  166,  it  was  held  that 
by  "  the  general  law  of  European  nations  and  the  common  law  of 
England  it  was  a  qualification  of  the  right  of  eminent  domain  that 
compensation  should  be  made  for  private,  property 
ramgiBfj.  taken  or  sacrificed  for  public  use;  and  the  constitu- 
Onml^  tional  provisions  of  the  United  States,  and  ofthe  sev- 
0».  eral  States  which  declare  that  private  property  shall 

not  be  taken  for  public  use  without  just  compensation, 
were  intended  to  establish  this  principle  beyond  legislative  con- 
trol. It  is  not  necessary  that  property  should  be  absolutely  taken, 
in  the  narrowest  sense  of  that  word,  to  bring  the  case  within  the 
protection  of  this  constitutional  provision.  There  may  be  such 
serious  interruption  to  the  common  and  necessary  use  of  the 
property  as  will  be  equivalent  to  a  taking  within  the  meaning 
of  the  constitution.  The  backing  of  water  so  as  to  overflow 
the  lands  of  an  individual,  or  any  other  superinduced  addition  of 
water,  earth,  sand,  or  other  material  of  artificial  structure  placed 
on  land,  if  done  under  statutes  authorizing  it  for  the  public 
benefit,  is  such  a  taking  as  by  the  constitutional  provision  demands 
compensation." 

An  injury  resulting  directly  to  a  railroad  company  from  the 
action  of  railroad  commissioners  as  to  it  is,  we  think,  easily  and 
clearly  distinguishable  from  indirect  and  consequential  damage  re- 
sulting from  public  improvements.  Northern  Transportation  Co, 
V.  Chicago,  99  U.  S.  635. 

Railroads  are  not  in  themselves,  or  necessarily,  public  nuisances, 
and  detrimental  to  public  morals,  public  health,  or  public  safety. 
While  their  operation  in  many,  if  not  all,  respects,  calls  for  the 
exercise  of  special  skill  and  eminent  care,  and  they  are 
EzwdMof  to  be  so  used  as  not  unnecessarily  to  injure  another,  as 
poUtepoww  is  all  private  property,  and  their  use  may,  to  a  certain 
ofState.  extent,  be  regulated,  they  cannot,  nor  can  their  ordi- 

nary use,  reasonably  be  declared  to  be  prejudicial  to  the 
general  welfare.  It  belongs,  of  course,  to  the  legislative  depart- 
ment to  exert  what  is  known  as  the  "police  powers"  of  the  State, 
and  to  determine   primarily   what  measures  are  appropriate   or 
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necessary  for  the  protection  of  the  morals,  the  health,  or  the 
safety  of  the  public,  "but,"  says  the  supreme  ':ourt  of  the  United 
States,  in  Muglerr,  Kansas,  123,  U.  S.  661,  "it  does  not  follow 
that  every  statute,  enacted  ostensibly  for  the  promotion  of  these 
ends,  is  to  be  accepted  as  a  legitimate  exertion  of  the  police 
powers  of  the  State.  There  are  of  necessity  limits  beyond  which 
legislation  cannot  rightfully  go.  .  .  ,  The  courts  are  hot 
bound  by  mere  forms,  nor  are  they  to  be  misled  by  mere  pretences. 
They  are  at  liberty,  indeed,  are  under  a  solemn  duty,  to  look  at 
the  substance  of  things  whenever  they  enter  upon  the  enquiry 
whether  the  legislature  has  transcended  the  limits  of  its  authority. 
If,  therefore,  a  statute  purporting  to  have  been  enacted  to  protect 
the  public  health,  the  public  morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  those  objects,  or  is  a  palpable  in- 
vasion of  rights  secured  by  the  fundamental  law,  it  is  the  duty  of 
the  courts  to  so  adjudge,  and  thereby  give  effect  to  the  constitu- 
tion." In  this  case  it  was  held  that  the  destruction,  through  the 
exercise  of  the  police  power,  and  without  allowing  compensation 
of  the  property  used  in  violation  of  law  in  maintaining  a  public 
nuisance,  is  not  taking  of  property  for  public  use,  and  does  not 
deprive  the  owner  of  it  without  due  process  of  law,  and  that  a 
State  has  the  constitutional  power  to  declare  that  any  place  kept 
and  maintained  for  the  illegal  manufacture  and  sale  of  intoxicat- 
ing liquors  shall  be  deemed  a  common  nuisance,  and  be  abated. 
It  is  said  in  the  opinion  "  that  we  cannot  shut  out  of  view  the 
fact,  within  the  knowledge  of  all,  that  the  public  health,  public 
morals,  and  the  public  safety  may  be  endangered  by  the  general 
use  of  intoxicating  drinks,  nor  the  fact,  established  by  statistics 
accessible  to  every  one,  that  the  idleness,  disorder,  pauperism,  and 
crime  existing  in  the  country  are  in  some  degree  at  least  tracea- 
ble to  this  evil." 

Certainly  railroads  cannot  be  classed  with  intoxicating  liquors, 
or  with  property  used  in  their  manufacture  and  sale,  as  subjects 
of  the  police  power  to  the  extent  of  being  liable  to  be  taken  or 
destroyed,  or  their  use  be  prohibited,  without  compensation,  as 
dangerous  to  the  health,  morals,  or  safety  of  the  public.  The 
police  power  rests  "upon  the  fundamental  principle  that  every 
one  shall  so  use  his  own  as  not  to  wrong  or  injure  another"  (123 
U.  S.  667),  and  there  is  not  in  a  railroad,  kept  in  good  condition, 
and  operated  properly,  anything  offensive  to  this  maxim.  A 
statute  which  should  propose  to  make  all  railroad  property  exist- 
ing at  the  time  of  its  enactment  a  nuisance,  if  its  ordinary  use  as 
such  should  be  continued  after  a  certain  future  day,  and  prohibit 
its  use  after  such  day  without  providing  compensation  for  loss 
sustained  from  the  prohibition  of  such  use,  would,  we  think, 
upon  the  doctrine  of  Mugler  v.  Kansas,  be  unconstitutional.  The 
limit  to  the  exercise  of  the  police  power,  says  Judge  COOLEY,  must 
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be  this:  "The  regulation  must  have  reference  to  the  comfor*, 
safety,  or  welfare  of  society.  They  must  not  be  in  conflict  with 
any  of  the  provisions  of  the  charter,  and  they  must  not,  under 
the  pretence  of  regulation,  take  from  the  corporation  any  of  the 
essential  rights  and  privileges  which  the  charter  confers."  Cooley, 
Const,  Lim.  (sth  ed,)  marg,  p,  577 ;  Jackson  v.  Plank  Road  Co.,  9 
Mich.  285 ;  Pingry  v.  Washburn,  i  Aikins,  264, 

Neither  in  our  railroad  commission  law,  nor  in  the  constitutional 
provision  upon  which  it  is  based,  is  there  anything  which  of  itself 
declares  or  implies  such  a  prohibition,  or  contemplates 
Enbmmnt  the  making  of  one  by  the  commissioners:  yet  if  the 
sfbianffieiMit  enforcement  of  the  rates  prescribed  by  the  cominis- 
raMftUUug  sioners  would  have  this  effect  upon  the  railrond  in 
ofpraptrty  question,  we  think,  considering  the  particular  plead- 
withont  dne  ings  now  under  discussion,  it  would  be,  as  against  the 
jtow  of  railroad  company,  an  infraction  of  the  provision  of  our 
taw,  declaration  of  rights  (section  12),  that  no  person  shall 

be  deprived  of  his  property  without  due  process  of  law, 
nor  shall  private  property  be  taken  without  just  compensation. 
The  railroad  commissioners  have  prescribed  a  passenger  rate 
of  three  cents  per  mile  as  a  reasonable  and  just  rate  for  the  appel- 
lant company.  In  the  case  before  us  the  company 
has  chained  at  the  rate  of  4  11-26  cents,  or,  in  other 
words,  have  chained  about  50  per  cent,  more  than  the 
commission  rate.  Upon  the  pleadings  the  State  con- 
tends that  the  commissioners'  rate  is  reasonable 
and  just,  and  that  of  the  railroad  company  unreasona- 
ble and  unjust;  yet  it  admits  that  the  railroad  would  not  have 
earned  expenses  of  operation  if  it  had  carried  at  the  schedule  of 
passenger  and  property  rates  fixed  by  the  commission,  or  by 
charging  at  a  less  rate  than  that  which  the  passenger  in  this  case 
was  required  to  pay.  What  the  commission  rates  for  carrying 
proper. y  are  we  are  not  advised.  We  only  know,  then,  that  the 
commissioners  have  prescribed  such  rates  generally,  as  the  State 
admits,  will  not  pay  the  operating  expenses,  and  these  include  a 
passenger  rate  of  three  cents.  The  legal  problem  involved  in 
these  facts  is  whether  the  action  of  the  commission  is  to  be  re- 
garded as  conclusively  lawful,  and  within  the  limits  of  their  pow- 
ers, or  as  beyond  them,  and  infringing  the  constitutional  rights  of 
the  company. 

We  have  found  no  case  which  holds  that  a  railroad  company  can 
be  compelled  to  cany  at  unremunerative  rates.  In  Chicago  &  N. 
W.  Ry.  Co.  V.  Dey  et  al.,  the  Iowa  railroad  commissioner,  35  Fed. 
Rep.  866,  decided  by  Judge  Brewer  of  the  United  States  cir- 
cuit court  (see,  also,  Chicago,  B.  &  Q.  R.  Co.  v.  Dey,  38  Fed. 
Rep.  656),  it  was  held  that,  where  the  rates  prescribed  will  not 
pay  some  compensation,  the  courts  may  give  protection  against 
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their  enforcement.  Some  rule,  he  says,  must  exist,  fixed  and 
definite,  to  control  the  action  of  the  courts,  forachancellor  isnot  at 
Hberty  to  substitute  his  discretion  as  to  ihe  reasonable- 
ness of  rates  (or  that  of  the  legislature.  The  legisla- 
ture has  the  discretion,  and  the  genera!  rule  is  that  """P*"^ 
■where  any  officer  has   discretion  his   acts   within  the 
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limits  of  that  discretion  are  not  subject  to  review  by 
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the  courts,  Decisions  of  the  supreme  court,  he  says,  ^^ 
seem  to  forbid  such  a  limit  to  the  power  of  the  legis-  'f"""^ 
lature,  as  that  its  lowest  rates  must  allow  a  profit  equal 
to  the  lowest  current  rate  of  interest  (say  3  per  cent.),  and  the 
righl  of  judicial  interference  exists  only  where  the  schedule  of 
rates  established  will  fail  to  secure  the  owners  some  compensation 
or  income  from  their  investment;  and  when  some  compensation 
is  allowed  by  the  rates,  the  question  becomes  one  of  legislative 
policy.  In  Dow  v.  Beidelman,  125  U.  S.  680,  the  evidence  showed 
that  under  the  maximum  passenger  tariff  of  three  cents,  prescribed 
by  the  Arkansas  statute,  the  net  income  of  the  road,  with  its  ex- 
isting traffic,  would  pay  less  than  ij^  per  cent,  on  the  original  cost 
of  the  road,  and  only  a  little  more  than  2  percent,  on  the  amount 
of  the  bonded  debt,  without  any  proof,  however,  of  the  cost  of 
the  bonded  debt  or  the  amount  of  the  capital  stock,  or  of  the 
price  paid  for  the  road ;  and  this  was  held  not  to  be  a  taking  of 
the  property  without  due  process  of  law,  and  that  the  court  had 
no  means,  under  the  facts,  of  determining,  if  it  could  under  any 
circumstances,  that  the  rate  of  mileage  was  unreasonable. 
Though,  in  the  case  of  State  v.  Chicago,  M.  &  St.  P.  R.  Co..  38 
Minn.  281,  it  was  held  that  the  determination  of  the  commission- 
ers as  to  what  are  equal  and  reasonable  fares  and  rates  is  conclU' 
sive,  and  that  in  proceedings  by  mandamus,  to  compel  compliance 
with  the  rates  recommended  and  published  by  them,  no  issue  can 
be  raised  or  enquiry  had  on  that  question ;  still  that  was  not  a  case 
involving  the  entire  rates,  but  only  the  rate  on  one  article,  and 
there  was  no  contention  that  the  entire  tariffs,  as  prescribed  by 
the  commissioners,  would  not  pay  operating  expenses.  The  fact 
that  the  tariff  on  simply  one  or  several  articles  may  be  unremu- 
nerative  is  not  ground  for  an  assumption  that  the  tariffs  are  so  as 
a  whole,  nor  reason  to  our  minds  for  judicial  interference  in  behalf 
of  the  railroad  company. 

Whether,  under  a  general  law  for  the  incorporation  of  railroads, 
like  ours,  where  there  is  practically  no  restriction  upon  the  num- 
ber of  railroads  that  may  be  built  and  operated,  the  construction 
of  additional  roads  in  a  section  of  the  State  aheady  amply  sup- 
plied with  such  transportation  facilities  would  present  a  case  in 
which  the  exaction  of  prohibitory  or  otherwise  onerous  rates  may 
be  prevented,  though  it  result  in  an  impossibility  for  some  or  all 
of  the  roads  to  make  expenses,  we  need  not  say ;  no  such  case  is 
37  A.  &  E.  R.  R.  Cas.— 38 
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before  us.  When  it  is  said  by  the  interstate  commerce  commis- 
sioners, in  New  Orleans  Cotton  Exchange  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.,  2  Interst.  Commerce  Com.  R.  375  (decided  No- 
vember 26,  1888),  that  "wherever  there  are  more  roads  than  the 
business,  at  fair  rates,  will  remunerate,  they  must  rely  upon  future 
earnings  for  the  return  of  investments  and  profits,"  we  do  not  un- 
derstand them  to  have  meant  that  such  roads  must  rely  on  the 
future  for  expenses  also.  The  road  there  in  question  was  making 
more  than  its  expenses,  but  not  enough  to  pay  these  and  interest 
or  fixed  charges.  In  view  of  the  undeveloped  state  of  the  law, 
each  case  must  be  decided  upon  its  facts  as  it  arises. 

Confining  ourselves  to  the  case  made  by  the  pleadings, — where 
only  one  railroad  is  shown  to  traverse  the  territory  in  question, 
and  on  the  one  hand  the  commissioners  say  the  company  must 
not  charge  more  than  3  cents,  although  it  will  compel 
BaU  tixti  a  loss  of  money,  and  the  company  says  it  cannot  pay 
not  rewoB-  operatii^  expenses  at  the  rates  of  freight  and  passen- 
•bl«.  ger  charges  prescribed  by  the  commissioners,  or  with- 

out charging  4  and  1 1-26  cents  per  mile, — our  opinion 
is  that  the  action  of  the  commissioners  in  prohibiting  the  latter 
rate  is  a  palpable  abuse  of  their  discretion,  and  a  trespass  upon 
the  rights  of  the  company,  and  one  which,  if  enforced  with  the 
freight  rates  prescribed,  would  amount  in  law  and  in  fact  to  taking 
the  property  of  the  company  without  just  compensation.  It  is 
not  a  reasonable  rate,  considered  either  with  reference  to  the  inter- 
ests of  the  people  or  those  of  the  railroad  company,  or  both.  If 
the  enforcement  of  these  rates  is  persisted  in  it  must  end  in  the 
dilapidation  of  the  road,  and  imperil  the  lives  and  property  of  the 
people,  and  finally  destroy  an  avenue  of  transportation  which  con- 
veys persons  in  from,  say,  seven  to  nine  hours,  and  at  a  cost  of  say 
$7.25  (estimating  at  the  rate  of  4}4  cents  per  mile),  over  a  distance 
of  161  miles,  which,  before,  it  would  have  taken  several  days  to 
travel  through  the  same  territory  by  the  ordinary  roads,  at  far 
greater  expense ;  or,  in  the  particular  case  before  us,  carrying  a 
passenger  36  miles  in  less  than  an  hour  and  a  half  for  $1.25,  when 
before  construction  of  the  road  the  only  means  of  conveyance  was 
private  conveyance,  or  a  hack  line,  at  the  slow  speed  and  personal 
inconvenience  incident  to  such  primitive  mode  of  travel,  including 
the  passage  of  a  river  on  an  ordinary  ferry.  It  would  be  idle  to 
say  that  we  cannot  take  judicial  notice  of  the  ordinary  modes  of 
conveyance  formerly  existing  in  this  section  of  the  country,  or 
that  the  only  means  of  railroad  travel  from  the  western  portion  of 
West  Florida  to  the  middle  and  eastern  portions  of  the  State  were 
through  the  adjoining  States  of  Alabama  and  Georgia. 

Whether  or  not,  as  a  matter  of  fact,  the  rates  prescribed  by  the 
railroad  commission  will,  including,  also,  its   earnings   from   all 
s  of  commerce  beyond  the  control  of  such  commissioners, 
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pay  its  operating  expenses,  is  something  which  we  are  not  called 
upon  to  express  an  opinion  on.  What  we  say  is  based  simply 
upon  the  admission  made  by  the  demurrer  to  the  third 
plea.  Upon  an  issue  being  joined  on  this  plea  every  Bnrdn  et 
source  of  income  of  the  railroad  company  can  be  proof, 
enquired  into,  and  the  necessity  and  reasonableness 
of  every  expense  investigated  and  settled.  It  is  not,  as  a  matter 
of  fact,  to  be  presumed,  outside  the  admissions  of  this  demurrer, 
that  the  commissioners  would  impose  upon  this  railroad  a  rate  of 
3  cents,  under  the  circumstances  indicated  by  the  plea,  if  they 
thought,  considering,  also,  the  rates  of  freight  adopted  by  them, 
that  the  company  could  not  pay  its  operating  expenses  lyithout 
charging  at  the  passenger  rate  it  has  charged  in  this  case.  Under 
the  statute  the  burden  will  be  upon  the  company  to  make  out  a 
^rima  facie  case,  sustaining  its  plea,  before  the  State  will  be  called 
upon  to  introduce  any  evidence,  and,  if  this  be  done  by  the  com- 
pany, the  State  must  then,  through  the  instrumentality  of  its  com- 
missioners, and  any  other  proper  means,  establish  the  justice  of 
the  action  of  the  commissioners  in  fixing  the  schedule  of  passen- 
ger and  freight  rates  against  the  arraignment  which  the  company 
has  made  of  them  in  its  third  plea. 

Although  what  we  have  said  assumes  that  the  legislature  either 
cannot,  or  has  not  by  the  statute,  shut  out  all  judicial  enquiry  as 
to  whether  the  commissioners,  by  their  action,  may  deprive  a  com- 
mon carrier  of  any  constitutional  right,  or  have  exceeded  the 
powers  given  them,  yet  it  is  proper  to  say  a  few  words  on  the 
subject. 

"  Sufficient,"  as  defined  by  Webster,  means  "  adequate  to  suffice, 
equal  to  the  end  proposed,  competent."     Whether,  in  view  of  this 
definition,  the  word  "sufficient,"  as  used  in  the  statute,  can  be 
held  to  mean  "  conclusive,"  may  be  a  subject  of  debate 
if  we  look  simply  at  the  language  just  quoted  from  the    Elbct  «f 
statute.     In  prescribing  the  powers   of  the  commis-    proriiloii 
sioners,  the  statute  has  authorized  and  required  them    thKt comMlt- 
to  make  "reasonable  and  just"  rates  of  freight  and    iioner*' 
passenger  tariffs,  and  to  make  schedules  "of  just  and    Mhtdule 
reasonable  "  rates.     Another  section  of  the  statute  en-    ibKllb*  Mn- 
acts  that,  if  a  railroad  company   shall  wilfully  charge    elulra. 
more  than  "a  fair  and  reasonable  rate  of  toil  or  com- 
pensation for  the  transportation  of  passengers  or  freight,"  it  shall 
be  deemed  guilty  of  extortion.     It  is  apparent  throughout  the 
act,  as  is  shown  by  extracts  from  it  in  the  first  pages  of  this  opin- 
ion, that  the  purpose  of  the  legislature  was  to  secure  nothing  but 
reasonable  and  just  rates,  and  in  this  the  statute  is  in  harmony 
with  the  constitution.     The  purpose  of  the  provision  making  the 
schedules  evidence  was  not  to  define  the  powers  of  the  commis- 
sioners.    It  was  to  make  or  declare  a  rule  of  evidence,  and  relieve 
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the  State  or  person  suing  a  railroad  company  under  the  act  from 
the  burden  of  proving  all  the  facts  and  details  which  would  other- 
wise be  necessary  to  entitle  the  plaintiff  to  a  recovery  in  the  ab- 
sence of  evidence  in  behalf  of  the  company.  All  facts  and  details 
as  to  rates  lie  more  peculiarly  in  the  knowledge  of  the  railroad 
company,  and  it  is  entirely  reasonable  that  it  should  be  visited 
with  the  burden  of  overthrowing  the  correctness  of  any  rates  es- 
tablished by  the  commission  by  the  introduction  of  such  facts  and 
circumstances.  The  purpose  of  this  provision  being,  then,  a 
means  adopted,  not  to  secure  reasonable  and  just  rates,  but  to  re- 
lieve the  plaintiff  from  a  more  onerous  rule  of  evidence,  We  think 
that  "sufficient  "  does  not  mean  "  conclusive."  Again,  the  harsh- 
ness of  the  rule  that  a  schedule  shall  be  conclusive,  would  itself 
tend  against  such  construction  where  there  is  any  doubt.  To  au- 
thorize and  require  a  ministerial  body  to  make  reasonable  and  just 
rates,  and  yet  provide  that  proof  of  its  action  thereunder  shall  be 
conclusive  evidence  that  its  action  was  proper,  and  (no  matter 
what  the  circumstances)  that  they  could  not  be  enquired  into  or 
questioned,  would  be  very  extraordinary  legislation.  The  ques- 
tionable character  of  any  such  legislation  favors,  of  itself,  a  differ- 
ent construction.  Chicago  &  Alton  R.  Co.  v.  People,  67  111.  11. 
In  our  opinion  the  effect  of  the  provision  was  to  provide  a  new 
mode  of  proving  the  reasonableness  and  just  character  of  the  rates, 
and  make  such  proof  competent  and  adequate  evidence  of  the 
correctness  of  the  action  of  the  commissioners,  in  the  absence  of 
countervailing  proof  that  they  have  exceeded  their  powers  or 
clearly  abused  their  discretion,  and  invaded  some  right  of  the  rail- 
road company.  There  is  nothing  in  Georgia  R.  Co.  v.  Smith,  70 
Ga.  694,  inconsistent  with  this  view. 

It  is  argued  that  the  State  has  granted  to  the  appellant  com- 
pany more  than  3,000,000  acres  of  land,  to  say  nothing 
n/^nMri"  ^^  lands  inuring  to  it  from  the  general  government, and 
that  this  large  grant  of  Jand  was  the  security  upon 
which  appellant  reposed,  together  with  future  earnings, 
when  it  constructed  a  railroad  through  a  country  with 
only  eight  inhabitants  to  the  square  mile. 
It  is  true  that  by  one  section  of  the  charter  act  of  thiscompany, 
the  State  granted  to  it  "to  aid  in  the  construction  of  the  road,tlie 
alternate  sections  of  lands  lying  within  six  miles  of  and  on  each 
side  of  the  road,  granted  by  the  United  States  to  this  State  by  the 
act  of  September  28,  185a,"  commonly  known  as  the  "Swamp- 
Land  Act;"  and  by  another  section  it  granted  to  the  company, 
"  in  consideration  of  the  benefits  that  will  accrue  to  the  State  from 
the  construction  of  such  railroad,"  20,000  acres  per  mile,  for  each 
mile  the  company  may  grade,  cross-tie,  and  iron,  the  lands  to  be 
those  granted  to  the  State  by  said  act  of  congress,  and  lying  "nearest 
the  line  of  said  railroad  and  extensions,  and  not  otherwise  granted. 
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There  is  nothing  in  the  pleadings  of  this  case  to  indicate  what 
quantity  of  land,  if  any,  has  been  actually  received  by  the  com- 
pany under  either  of  these  grants ;  nor  upon  this  demurrer,  or  the 
entire  pleadings,  can  we  assume  that  the  rates  have  been  fixed  by 
the  commission  with  regard  to  the  reception  by  the  company  of 
any  land  under  such  grants.  It  would,  in  view  of  the  pleadings 
and  the  consequently  limited  attention  given  the  subject  in  argu- 
ment, be  entirely  gratuitous  for  us  to  say  anything  as  to  what  part 
the  land  grant  can  properly  play  in  the  matter  of  fixing  rates 
Upon  issues  properly  made  up,  in  fact  upon  an  issue  joined  on 
this  plea,  if  it  be  that  the  land  or  any  of  it  actually  received  by 
this  company  is  applicable  to  expenses  of  operation,  or  would 
otherwise  go  to  a  reduction  of  rates  to  be  charged  the  people,  on 
passenger  or  freight  transportation,  it  can  be  shown  in  support  of 
such  rates,  should  it  become  necessary  to  do  so. 

The  same  may  be  said  as  to  the  lands  granted  to  the  State  by 
the  act  of  congress  of  May  17,  1856,  which  the  sixteenth 
section  of  the  company's  charter  act  provides  the  conipany  shall 
have. 

The  demurrer  of  the  State,  in  so  far  as  it  is  applicable  to  the 
third  plea,  should  have  been  overruled. 

2.  The  fourth  plea  sets  up  a  series  of  facts,  which  are  claimed 
to  constitute  a  defence  to  the  action,  and  are  alleged  to  have 
been  presented  to  the  commissioners  and  the  board  of  revisers  as 
reasons  against  the  enforcement  of  their  rates.     They  are : 

{a)  The  railroad  was  completed  in  April,  1883,  when  the  com- 
pany began  to  operate  it,  and  is  161  miles  long.     Its 
construction  and  equipment  cost  $3,345,080.     That  the     Tuti 
commissioners'  rates  are  very  much  less  than   those     ftUsgedto 
heretofore  charged  by  the  company,  and  the  company     aonititaM 
has  failed  to  realize  from  the  operation  of  its  road,     debuM. 
upon  the  latter  charges,  enough  to  meet  the  necessary 
expenses  of  the  operation  and  ownership  of  the  road ;  and  the 
operation    of    the   road   from    April,    1883,   has   been    prudent, 
economical,  and  judicious,  and  with  an  eye  single  to  the  increase 
of  income  and  decrease  of  expenditures. 

(1*)  That  from  April,  1883,  to  June  30,  1887,  four. and  one- 
fourth  years,  the  gross  earnings  exceeded  the  bare  expenses  of  op- 
eration (including  taxes)  only  by  $52,662.50,  or  3616-1700  of  i 
per  cent,  per  annum  upon  the  actual  cost  of  the  road  and  its  equip- 
ment :  and  the  cost  of  the  actual  and  necessary  repairs  and  cur- 
rent employment  largely  exceeded  said  ostensible  excess  of  $52,- 
663.50. 

(c)  For  the  year  ending  June  30,  1887,  the  excess  of  the  operat- 
ing expenses  {not  including  taxes)  over  the  income  from  all 
sources  was  $4,234.52.  The  taxes  were  $17,069.15,  and  with  said 
excess  aggregate  $21,303.67. 


DigiLizedbyGoOglc 


598  PES8AC0LA  A  ATLANTIC  R.  CO.    V.   BTATE. 

(■/)  For  the  period  from  June  30,  1887,  to  March  i,  1881  (and 
thereafter  in  like  proportion),  the  excess  of  the  operating  expenses 
of  the  road  over  income  from  all  sources  has  been  $1 5,834,87. 

{e)  That  West  Florida,  through  which  the  road  runs,  has  only 
eight  inhabitants  to  the  square  mile.  That  along  the  entire  route 
from  Pensacola,  a  city  of  12,000  or  15,000  inhabitants,  to  River 
Junction,  there  are  but  two  towns  exceeding  1,000  inhabitants, 
and  but  three  which  exceed  250  .inhabitants,  The  main  staple 
for  shipment  is  lumber,  for  the  transportation  of  which  numerous 
streams  vie  with  the  company  at  a  rate  much  cheaper  than  it  can 
afford. 

if)  That  the  rates  of  freight  and  passage  ovpr  the  line  of  the 
road  from  points  off  to  points  on,  and  from  points  on  to  points 
off,  are  fixed  and  determined  by  competition  upon  a  basis  much 
lower  than  those  fixed  by  the  commissioners,  and  cannot  be  in- 
creased by  the  defendant. 

{g)  That  at  the  beginning  of  the  partial  operation  of  the  road, 
viz.,  from  August  S.  1883,  to  February  l,  1885,  the  local  rates  were 
as  follows : 

Agents,  first  class  rates,  4j4  cents  per  mile. 

Agents,  second  class  rates,  3^  cents  per  mile. 

Conductors,  first  class  rates,  5  cents  per  mile. 

Conductors,  second  class,  4  cents  per  mile. 

Round  trip  rates  7  cents  per  mile. 

During  the  existence  of  these  rates  nearly  go  per  cent,  of  the 
passengers  travelled  on  the  3j^  cent  rate.  The  above  rates  were 
found  to  be  entirely  un remunerative,  and  the  3J^  and  4  cent 
rates  were  abolished  on  February  i,  1885.  That  this  change  did 
not  result,  and  has  not  resulted,  in  the  decrease  in  the  number  of 
local  passengers,  but  immediately  upon  such  change  the  gross  in- 
come from  the  transportation  of  such  passengers,  which  had  prior 
thereto  been  not  only  unremunerative,  but  practically  of  unvarying 
amount,  increased  15  per  cent,  for  the  ensuing  year,  which  in- 
crease has  been  maintained  with  uniformity  since  that  time, 

(/()  That  at  the  beginning  of  the  completed  operation  of  the 
road  defendant  established  rates  of  local  freight  at  a  rate  deemed 
by  it  to  be  remunerative,  which  continued  in  force  till  January  i, 
1885,  when,  to  induce  transportation,  defendant  reduced  the  rates 
upon  the  commodities  constituting  more  than  three-fourths  of  the 
freight,  to  a  point"  much  below  the  former  rates,  although  above 
the  rates  fixed  by  the  commissioners  ;  but  this  reduction  did  not 
cause,  and  has  not  caused,  any  increase  in  the  quantity  of  freight 
transported,  or  in  the  gross  income  therefrom,  but  the  income  de- 
creased, and  has  remained  less  than  it  was  before  the  reduction. 

There  are  also  assertions  in  the  plea  to  the  effect  that  "in  all 
human  probability"  the  deficits  indicated  in  the  first  four  para- 
graphs of  the  plea  will  continue  for  some  years  to  come,  as  the 
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completion  of  roads  having  a  shorter  dist-ance  to  operate  between 
desirable  points  to  be  reached  over  defendant's  road  must  and 
will  prevent,  in  a  large  measure,  any  increase  of  through  business 
or  through  business  rates;  and  that  the  sparseness  of  the  popula- 
tion and  the  meagerness  of  the  products  to  be  shipped  by  rail 
through  the  country  through  which  the  road  runs,  prevents,  and 
will  prevent,  any  increase  in  the  value  of  the  local  business  which 
might  otherwise  result  from  a  reduced  rate  ;  and  that  a  reduction 
of  rates  to  those  prescribed  by  the  commissioners  would  compel 
defendant  to  forego  any  possibility  of  earning  any  interest  on  its 
investment,  or  any  income  from  the  operation  of  the  road,  and  to 
continue  the  operation  of  it  at  an  irretrievable  loss,  and  render  the 
line  valueless  for  purposes  of  either  operation  or  sale.  These  as- 
sertions are,  however,  rather  the  expression  of  opinions  and  ap- 
prehensions than  facts  admitted  by  the  demurrer. 

An  admission  by  the  State,  or  even  by  the  commissioners,  of 
the  facts  stated  in  this  plea,  is  not  an  admission  that  the  rates  pre- 
scribed by  the  latter  would  not  be  remunerative.     As 
was  said  by  Judge  Woods,  in  the  Tilley  case,  a  reduc-   Bcdnead 
tion  of  rates  is  not  always  followed  by  a  reduction  of 
income,  either  gross  or  net.     It  can  soon  be  settled 
which  is  right — the  railroad  company's  officers  or  the 
railroad  commission — in  their  view  of  the  effect  of  the   Un. 
latter's  tariff  rates,  by  allowing  the  tariff  to  go  into 
operation.     4  Woods,  452.     A  different  management  from  that 
now  controlling  the  appellant   company  might   agree   with  the 
railroad  commissioners,  and  adopt  the  tariff  proposed  by  them, 
and  yet  another  management  might  put  in  force  rates  distinct 
from  either.     The  railroad  commissioners  must  be  presumed  by 
the  courts  to  understand  railroad  business,  and  to  have  in  careful 
keeping  the  real  interests  of  the  railroads. 

The  intricacy  of  the  subject  of  tariff  and  freight  rates,  the  im- 
portance of  the  interests  involved,  and  the  difficulty  of  courts 
dealing  efficiently  with  the  matter  in  ordinary  suits,  even  consid- 
ering merely  the  time  that  would  be  consumed,  has  led  to  the 
establishment  and  maintenance  of  commissioners  at  the  expense 
of  the  people.  Their  mission  is  to  do  justice  as  between  the 
people  and  the  railroad  companies.  They  are  not  expected  or 
presumed  to  place  any  restrictions  upon  a  railroad,  except  those 
clearly  necessary  to  effect  ihe  purposes  of  the  constitution  and 
the  legislation  under  it.  70  Ga.  694,  Where  a  tariff  has  been 
fixed  by  a  commission  it  must  be  tested  by  experiment,  unless  it 
is  shown  or  appears  upon  its  face  to  be  destructive  of  the  rail- 
road's interests.  Neither  the  courts  nor  the  railroad  company 
can  substitute  its  judgment  for  that  of  the  commission,  where 
there  is  room  for  difference  of  intelligent  opinion.  A  different 
rule  from  this  would  install  a  presumption  that  the  commission 
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neither  knew  their  duty,  nor  desired  to  do  It.  Like  all  officers, 
they  will  be  presumed  to  know  and  do  their  duty  until  the  con- 
traiy  is  shown.  Under  circumstances  which  admit  of  no  differ- 
ence of  opinion,  or  when  it  is  admitted  upon  the  record,  as  in  the 
case  of  the  third  plea  considered  above,  that  the  commission 
rates  are  unremunerative,  their  enforcement  becomes  a  wrong,  for 
which  there  may  be  no  remedy  but  in  the  courts;  but,  where 
there  is  room  for  honest  judgment  as  to  whether  or  not  such 
rates  will  prove  remunerative,  the  judiciary  should  not  interfere. 
Avery  v.  Fox,  i  Abb.  (U.  S.)  246. 

When  the  above  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  Dey  came 
again  before  judge  BREWER  last  February,  upon  supplemental 
bill,  the  facts,  as  presented  by  the  new  pleading,  showed  that  the 
effect  of  the  tariff  of  rates  6xed  by  the  commissioners  was 
doubtful,  with  a  seeming  probability,  however,  of  their  proving 
compensatory,  and  the  amount  of  business  to  be  effected  was 
small,  he  held  that  the  result  should  be  left  to  the  test  of  experi- 
ence, and  refused  a  preliminary  injunction,  and  dissolved  the 
restraining  order  previously  made.     38  Fed.  Rep.  656. 

This  is  not  a  good  plea.  • 

3.  The  first  plea  is  that  the  rate  charged  for  the  transportation 
of  the  passengers  was  a  reasonable,  and  the  second  plea,  that  the 
one  fixed  by  the  commission  was  less  than  a  reasonable  rate. 

These  pleas  speak,  not  as  to  the  unreason  a  bless  of  the  tariffs 
prescribed  by  the  commissioners,  considered  as  an  entirety,  but 
simply  as  to  the  passenger  rates.  The  case  of  State 
Oovrt  hM  V.  Chicago,  M.  &  St.  P.  R.  Co.,  supra,  decided  by  the 
no  pnrw  to  supreme  court  of  Minnesota,  is  somewhat  in  point  as 
flx  rMa.  applicable  to  these  pleas. 

As  between  a  railroad  company  and  a  passenger,  or 
the  former  and  the  State,  we  do  not  think  that  the  company  can 
question  before  the  courts  a  particular  tariff,  on  the  simple  ground 
that  it  is  in  its  judgment  unreasonable,  or  can  invoke  the  inter- 
ference of  the  court  as  against  the  judgment  of  the  commission- 
ers that  it  is  unreasonable.  The  courts  have  no  power  to  make 
freight  and  passenger  tariffs.  In  Chicago,  B.  &  Q.  R.  Co.  v.  Dey, 
38  Fed.  Rep.  656,  Judge  Brewer  in  speaking  of  his  former 
decision  in  the  same  case,  says:  "In  the  injunction  which  was 
issued  there  was  no  assumption  of  power  to  prescribe  rates,  and 
no  pretence  of  interfering  with  the  commissioners  in  the  discharge 
of  any  duties  imposed  on  them  by  the  statute." 

4.  In  view  of  the  conclusions  announced  as  to  the  third  plea,  the 
judgment  in  each  of  the  cases  mentioned  in  the  first  paragraph  of 
this  opinion  must  be  reversed,  and  a  new  trial  granted. 

Judgments  will  be  entered  accordingly. 

BAUroftd  ComiiitMlon — Suit  A|[aiikit. — In  Chicago  &   Northwestern  R.  Co.  r. 
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Def,   35   Fed.   Rep.   866.   It  was   held   that    where    a    railroad    chartered    In 

one  State,  brings  a  suit  against  the  commlBSionert  of  another  State  to  prevent 
them  from  putting  in  force  a  schedule  of  rates  which  thej'  have  adopted,  the  ac- 
tion is  not  a  suit  asainsC  the  State  for  which  the  officers  act  within  the  meaning 
of  the  Eleventh  Amendment  to  the  Constitution  of  the  United  States,  which 
provides  that  the  courts  of  the  United  States  shall  not  have  jurisdiction  of  suits 
against  the  State  by  citizens  of  another  State.  It  was  also  ield  that  the  provi- 
sions of  the  Iowa  statute  authorizing  railroad  commissioners  to  make  and  put  in 
effect  a  schedule  of  rates,  are  not  unconstitutional  as  an  attempt  to  delegate  the 
legislative  power.  Nor  is  the  statute  open  to  the  objection  that  it  is  penal  and 
Imposes  enormous  penalties  without  clearly  defining  the  offence  of  charging  un- 
just and  unreasonable  rates:  a  schedule  of  rates  when  adopted  by  the  railway  com- 
missioners, is  to  be  regarded  as  the  test  of  the  reasonableness  of  the  charges. 
The  court  also  declared  that  the  authority  conferred  upon  the  railroad  commis- 
sioners to  establish  schedules  of  rates  and  making  such  schedule  so  established 
^riffui/Rfi'e  evidence  in  all  suits,  is  not  an  infringement  of  the  right  secured  by 
the  constitutional  provision  that  no  person  should  be  deprived  of  property  with- 
out due  process  of  law.  It  was  also  held  that  the  provisions  of  the  statute  im- 
Josing  a  line  of  from  $i,ooo  to  (jiOoo  for  the  lirst  violation  thereof,  and  from 
i;,ooo  to  (lo.ooo  for  each  subsequent  violation,  are  not  invalid  as  imposirg  ex- 
cessive penalties.  It  was  further  ke/J  that  where  a  schedule  of  railroad  rates  has 
been  adopted  fay  railroad  commissioners  which  fixes  the  charges  so  low  that  they 
will  not  pay  the  cost  of  necessary  skilled  servants,  the  cost  of  the  best  appliances 
and  keepingthe  same  in  proper  condition,  interest  on  bonds,  and  then  leave  some- 
tiling  for  dividends,  a  court  of  equity  should  re»:traiii  its  enforcement,  and  the  fact 
that  the  bill  for  injunction  is  brought  by  a  foreign  corporation,  which  is  permit- 
ted simply  as  an  act  of  grace  to  do  business  in  ttie  State,  and  which  may  retire 
when  the  business  ceases  to  be  profitable,  is  no  defence  to  the  bill,  nor  is  the  fact 
that  the  railroad  Is  operated  through  other  States,  where  there  are  no  fixed  rates  ' 
and  where  it  may  make  profit.  The  court  declared  that,  in  considering  the  ap 
plication  for  an  injunction,  it  could  not  take  into  consideration  the  fact  that  a  re 
auction  of  rates  might  increase  the  volume  of  business. 

The  court  granted  an  Order  to  continue  a  preliminary  injunction  until  the  fint 
hearing,  it  having  been  shown  that  great  hardship  would  result  lo  the  complain- 
ant from  the  enforcement  of  the  schedule  of  rates,  and  that  the  law  provided  no 
adequate  remedy  for  the  imposition  of  the  unreasonable  char^. 

At  a  later  stage  of  this  case  (38  Fed.  Rep.  6^6)  the  court  Md  that  as  the  evi- 
dence as  to  the  probability  of  loss  was  so  conflicting  that  the  effect  of  the  rates 
was  doubtful,  and  largely  dependent  on  future  developments,  and  onlv  about  4 
per  cent,  of  the  local  traffic  would  be  affected  by  the  reduced  rale,  relief  could  not 
be  granted  until  experience  has  demonstrated  that  the  rates  are  not  compensa- 
tory. It  was  also  held  that  it  was  not  a  violation  of  a  temporary  injunction  against 
putting  in  force  a  schedule  of  rates  on  the  ground  that  they  were  unreasonably 
low,  for  the  commissioners  to  make  another  schedule  afler  investigating  a 
complaint  filed  against  rates  charged  by  a  railroad  company,  although  the  pur- 
pose of  those  making  the  complaint  was  to  evade  the  injunction,  and  their  con- 
duct in  attempting  lo  procure  a  favorable  decision  on  the  complaint  was  im- 
proper, as  the  duty  of  the  commissioners  under  the  statute  was  to  hear  the 
complaint  and  establish  proper  rates. 

In  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  Co.  r.  Becker,  35  Fed.  Rep. 
883,  overruling  31  Fed.  Rep.  849,  it  was  ield,  following  the  decision  In  Chicago 
&  Northweslern  R.  Co,  v.  Uey,  that  an  action  might  be  mninlained  against  [he 
railroad  and  warehouse  commission  of  the  S'ale  of  Minnesota  by  a  railroad 
company  chartered  in  another  State  to  enjoin  the  commissioners  from  putting  in 
force  a  schedule  of  rales,  such  action  not  being  a  suit  against  the  State  within 
the  meaning  of  the  federal  constitution.  It  was  also  iefd  that  a  schedule  of  rates 
for  switching  cars  in  the  city,  which  fixes  the  compensation  at  lees  than  the  ac- 
tual cost  of  the  work,  shoultl  not  be  enforced. 
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State  ex  rel.  RAILROAD  AND  WAREHOUSE  Commission 


Chicago,  St.  Paul,  Minneapolis  and  Omaha  R.  Co. 

{Minnesota  Sifrtme  Court,  March  18,  1889.) 

BftUroKd  ConunlailDii — FnllAt  ObUKti-tntentate  ComnMrce. — The  railroad 
and  warehouee  commission  of  this  btate  has  no  authority  to  prescribe  rates  Tor 
transportation  bj  common  carriers  in  another  State.  It  cannot  fix  the  rates  for 
carriage  between  two  points  within  this  Slate,  over  a  route  extending  across  a 
neighboring  State,     Such  power  is  vested  eiclusiveij  in  Congress. 

Petition  by  the  State  on  the  relation  of  the  railroad  and  ware- 
house commission  of  the  State  of  Minnesota  to  compel  the  Chi- 
cago, St.  Pai]l,  Minneapolis  &  Omaha  Railway  to  comply  with  an 
order  made  by  commission. 

Moses  E.  Clapp  Attorney  General,  for  relator. 

J.  H.  Howe  for  respondent. 

Dickinson,  J. — This  is  a  proceeding  by  mandamus  to  compel 
the  respondent  to  comply  with  an  order  of  the  rail- 
Statamaut        road  and  warehouse  commission  of  this  State  prescrib- 
otoMfl.  ing  rates  for  the  transportation  of  freight  over  the 

respondent's  line  of  road  from  the  city  of  Duluth  to 
the  city  of  Mankato,  both  of  which  are  within  this  State.  The 
only  question  now  presented  for  decision  is  as  to  the  jurisdiction 
of  our  railroad  and  warehouse  commission  to  make  this  order,  in 
view  of  the  circumstances  to  which  we  now  refer.  The  line  of 
railroad  operated  by  the  respondent,  and  over  which  its  business 
of  transportation  between  the  cities  above  named  is  carried  on, 
is  as  follows:  That  part  of  the  line  within  the  city  of  Duluth, 
and  which  extends  to  the  boundary  line  between  Minnesota  and 
Wisconsin,  is  owned  by  the  Superior  Short-Line  Railway  Com- 
pany of  Minnesota,  a  corporation  of  this  State.  Connecting  with 
this  at  the  boundary  line,  and  extending  into  the  village  of  Supe- 
rior, in  Wisconsin,  is  a  road  owned  by  the  Superior  Short-Line 
Railway  Company,  incorporated  under  the  laws  of  the  latter  State. 
Connecting  with  this,  at  the  village  of  Superior,  commences  the 
railroad  of  this  respondent,  which  runs  from  thence  to  the  city  of 
Hudson  in  Wisconsin,  a  distance  of  148  miles.  At  that  point  it 
crosses  the  boundary  line  into  Minnesota,  and  from  that  point,  by 
way  of  St.  Paul,  the  line  runs  within  this  Stat^,   105   miles,  to 
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Mankato  and  beyond.  The  two  short-line  railways  above  men- 
tioned are  operated  by  this  respondent  as  a  part  of  its  line  of 
road,  and  we  attach  no  importance  to  the  fact  that  they  arc 
owned  by  other  corporations.  So  far  as  it  concerns  the  question 
here  involved,  the  entire  line  from  Duluth  to  Mankato  is  to  be 
deemed  as  under  the  control  of  this  respondent,  and  as  though 
the  whole  were  a  part  of  its  own  line  of  road. 

By  section  8,  article  i,  constitution  United  States,  Congress  is 
empowered  "to  regulate  commerce  with   foreign  na- 
tions, and  among  the  several  States."     The  transpor-    E«eln»lM 
tation  of  property  by  a  common  carrier,  including  the     powei  of 
rates  to  be  charged  therefor,  is  embraced  within  the     ooagreHt* 
meaning  of  the  word  "commerce,"  as  here  used.    Gib-    regnliM 
bons  V.  Ogden,  9  Wheat,   i ;  Case   of  State   Freight     intaritMe 
Tax,  IS  Wall.  232;  Lord  v.  Steamship  Co.,  102  U.  S.     ooumarM. 
S4l;  Wabash  etc.  R.   Co.  v.  Illinois,  118  U.S.  557;  26 
Am.  &  Eng.  R.  R.  Cas.  i;  Philadelphia  etc,  Co.  i'.  Pennsylvania,  122 
U.  S.  326;  Fargo  v.  Michigan,  121  U.  S.  230;  31  Am.  &  Eng.R, 
R.  Cas.  452;  Carton  v.  Illinois  Cent.  R.  Co.,  59  Iowa,  148;  6  Am.  & 
Eng.  R.  R.  Cas.  305,     Since  the  decision  in  Wabash  etc.  R.  Co. 
V.  Illinois,  118  U.  S.  557,  26  Am.  &  Eng.  R.  R.  Cas.  i,  it  must  be 
regarded    as    settled,   whatever  doubts  may   have    been    previ- 
ously entertained,  that    the  regulation,  as  by  prescribing  rates, 
of  such  transportation  as    is   to   be    deemed  interstate    as    dis-   , 
tinguished  from  wholly   domestic  carriage   is   exclusively  given 
to  congress.     The  only  question  upon  which  there  can  be  any 
doubt  is  whether  the  transportation  to  which  this  order  of  the 
commission  relates  is  to  be  deemed  commerce  or  transportation 
between  different  States,  within  the  meaning  of  the  constitutional 
provision  above  quoted,  or  as  being  in  its  nature  merely  domestic 
commerce  or  transportation,  to  be  governed  wholly  by  our  State 
laws,  and  over  which  congress  has  no  control.     The  order  pre- 
scribing rates,   and  to  enforce   the   observance  of   which    is  the 
object  of  this  proceeding,  applies  to  the  entire  route  from  Duluth 
to  Mankato,  a  large  part  of  which — indeed,  the  greater  part  of 
which — lies  beyond  the  boundaries  of  our  State,  and  within  the 
territory  of  another  sovereignty.     These  rates  are  for  the  contin- 
uous carriage  of  freight  over  the  entire  route,  including  the  transit 
of  148  miles  through  the  State  of  Wisconsin.     The  order  is  as 
applicable  to  that  part  of  the  line  as  to  that  which  is  within  our 
own  State,  and  can  only  be  sustained   upon  the  theory  that  the 
railroad  and  warehouse  commission  of  the  State  of    Minnesota 
has  authority  to  determine  what  charges  may  be  made  for  the 
transportation  of  freight  by  a  common  carrier  through  the  State 
of  Wisconsin,  provided  only  that  the  carrier  receives  the  property 
within  this  State,  and  is  to  carry  it  through  the  foreign  State  to  a 
destination  within  our  own  borders. 
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In  view  ol  the  above  decisions  of  the  supreme  court  of  the 
United  States,  that  the  transportation  of  freight  by  a 
Tmiipdc-        common  carrier,  apart  from  considerations  of  contract 
tMim  concerning  the  property  as  between  the  shipper  and 

iMtwM*  the  consignee,  is  a  subject  of  "commerce,"  to  which 

Snlnth  ukd      the  constitution  appHes,  it  is  not  a  matter  of  control- 
Wfnou  ling  importance  that  the  consignor  and  consignee,  or 

Intanuu  place  of  shipment  and  destination,  be  within  the  same 
commarM.  State,  if  the  transportation  is  through  a  foreign  State. 
Assuming  that  the  constitution  places  within  the  ex- 
clusive control  of  congress  the  subject  of  transportation  among 
the  several  States,  let  us  suppose  that  a  shipment  is  made  from 
Duluth  to  Winona — both  cities  being  within  our  State,  but  upon 
the  borders  of  Wisconsin— by  a  route  wholly  within  the  latter 
State,  excepting  the  inconsiderable  distance  of  the  depot  grounds 
in  those  cities  from  the  State  line.  Can  it  be  said  that  this  car- 
riage of  perhaps  200  miles  through  the  State  of  Wisconsin,  and 
of  a  mile  or  two  within  our  own  borders,  is  domestic  transporta- 
tion and  commerce,  as  distinguished  from  that  which,  under 
the  constitution,  is  to  be  deemed  as  being  "among  the  several 
States?"  The  constitution,  as  interpreted  by  the  court  whose 
decisions  upon  this  subject  are  final,  has  placed  under  the  ex- 
clusive regulation  of  congress  the  subject  of  transportation  among 
the  States,  so  far,  among  other  things,  as  relates  to  the  matter  of 
charges,  in  order  that  it  may  be  protected  from  conflicting  and 
adversely  discriminating  State  legislation.  See  authorities  above 
cited.  Is  not  a  case  such  as  we  have  supposed,  or  the  case  now 
before  us,  transportation  among  the  States,  within  this  purpose 
of  the  constitution,  as  really  as  would  be  a  shipment  and  trans- 
portation of  goods  from  New  York,  Chicago,  or  Milwaukee  to 
Minnesota,  as  to  which  unquestionably,  under  the  decision  above 
cited,  congress,  and  not  the  several  States,  would  have  the  power 
to  regulate  ?  We  are  unable  to  state  any  principle  which  sup- 
ports the  relator's  claim  of  jurisdiction  to  determine  what  chaises 
may  be  made  for  the  transportation  of  freight  through  the  State 
of  Wisconsin.  Whether  the  result  would  have  been  different  if 
the  order  had  prescribed  rates  only  with  respect  to  so  much  of  the 
route  as  is  within  our  own  State  we  do  not  decide.  The  mere 
fact  that  Duluth  and  Mankato  arc  both  in  this  State,  and  that  a 
part  of  the  line  of  road  of  this  respondent  is  also  here,  and  oper- 
ated under  our  law,  cannot  authorize  our  State  authorities  to 
regulate  the  operations  of  the  148  miles  of  road  which  is  wholly 
within  the  State  of  Wisconsin,  and  which  there  exists,  and  is 
managed,  of  course,  under  the  laws  of  that  State,  subject  to  such 
limitations  as  the  national  constitution  may  impose.  The  order 
in  question  applies  to  all  freight  transported  over  this  route  from 
Duluth  to  Mankato.     But  It  appears  that  in  the  usual  course  of 
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business  the  respondent  receives  freight  at  the  docks  in  Duluth 
destined  for  the  several  points  on  its  road,  both  in  Wisconsin  and 
in  this  State,  which  had  been  received  there  from  vessels  navigat- 
ing the  great  lakes,  and  which,  as  is  to  be  inferred,  must  be  classed 
as  interstate  commerce  in  any  meaning  of  that  term.  Of  course, 
as  to  such,  transportation  our  commission  has  not  authority  to 
prescribe  rates  under  the  decisions  above  cited.  There  might 
perhaps  be  distinguished  from  this  case  the  case  of  a  Minnesota 
carrier  engaged  only  in  carrying  between  points  within  this  State, 
but  whose  route  incidentally  at  some  point,  and  for'an  inconsider- 
able distance,  should  cross  the  line  of  the  State.  Whether  or  not 
the  transportation  in  such  a  case  might  be  deemed  to  be  substan- 
tially domestic,  and  not  embracing  an  important  element  of  for- 
eign transit,  we  do  not  decide.  This  is  not  such  a  case.  This 
line  within  Wisconsin,  to  which  this  order  is  applicable,  was  oper- 
ated not  merely  for  transportation  between  points  in  Minnesota, 
but  was  doing  the  ordinary  business  of  a  common  carrier  within 
the  State  of  Wisconsin. 

The  question   under  consideration  has  not  come  before  the 
supreme  court  of  the  United  States  in  the  form  here 
presented;  but  it  seems  to  us  that  that  court  has  so     EzamiiiA' 
determined  the  construction  and  effect  of   the  com-    Uon  of 
merce   clause   in  the  constitution  that,  following  its     MthoritlM. 
decisions,  as  we  are  bound  to  do  in  such  cases,  the 
result  already  indicated  cannot  be  avoided.     We  need  not  again 
refer  to  the  many  decisions,  some  of  which  have  been  cited,  which 
leave  no  doubt  that  transportation  is  commerce  within  the  mean- 
ing of   the  constitution,  and  that  the  authority  of  congress  is 
exclusive  as  respects  the  regulation  of  rates  for  interstate  com- 
merce. 

In  Lord  V.  Goodall,  N.  &  P.  Steamship  Co.,  102  U.  S,,  541,  the 
question  presented  for  decision  was  whether  congress  had  the 
power  to  regulate  the  liability  (to  the  owners  of  goods  lost  in  the 
course  of  transportation)  of  the  owners  of  vessels  engaged  only 
in  transportation  between  different  ports  in  the  same  State  (Cali- 
fornia), the  voyage  between  such  ports  being  in  part  upon  the 
high  seas,  and  out  of  the  limits  of  the  State.  The  court  recog- 
nized the  fact  that  congress  had  no  power  to  thus  interfere  with 
the  exclusively  internal  commerce  of  a  State,  and  that  the  law  of 
congress  (restricting  the  common-law  liability  of  carriers)  could 
be  sustained  in  its  application  to  this  case,  only  in  case  the 
transportation  in  question  should  be  deemed  to  be  within  the 
clause  of  the  constitution  empowering  congress  "to  regulate 
commerce  with  foreign  nations  and  among  the  several  States." 
It  was  decided  that  such  transportation  was  included  in  "com- 
merce with  foreign  nations,"  a  matter  of  "external  concern,"  as 
respected  the  State  of  California,  and  subject  to  the  regulating 
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power  of  congress.  If  such  transportation  from  San  Francisco  to 
San  Diego,  in  the  same  State,  was  "  foreign  "  commerce  (trans- 
portation) within  the  meaning  of  the  constitution,  because  the 
voyage  was  for  the  most  part  upon  the  high  seas,  the  common 
highway  of  nations,  is  not  the  transportation  from  Duluth  to 
Mankato,  by  a  route  which  for  the  most  part  is  wholly  within  the 
territory  of  Wisconsin,  commerce  (transportation)  "among  the 
several  States?"  Has  not  the  State  of  Wisconsin  at  least  as 
much  interest  and  as  large  a  jurisdiction  concerning  the  transit  of 
goods  by  carrier  across  its  territory  as  have  the  nations  of  the 
world,  including  our  own,  in  the  voyage  merely  from  port  to  port 
in  the  State  of  California?  How  can  the  one  be  deemed  foreign 
and  the  other  exclusively  internal,  as  respects  the  State  of  Min- 
nesota? We  are  unable  to  make  any  distinction,  and  it  seems  to 
us  that  our  decisions  must  be  controlled  by  that  above  cited.  Pa- 
cific Coast  Steamship  Co.  v.  Board  of  Railroad  Commissioners,  9 
Sawy.  253,  was  like  that  last  cited,  except  that  the  question 
related  to  the  power  of  the  State  authorities  of  California  to  regu- 
late rates  of  transportation  upon  steam  vesspls  between  various 
ports  in  that  State.  That  authority  was  denied  for  the  reason 
that  it  was  not  domestic  commerce,  the  vessels  in  the  course 
of  the  voyage  going  out  to  sea  more  than  a  league  from  land. 
Field,  J.,  wrote  the  opinion  of  the  circuit  court, 

A  case  closely  analogous  to  that  under  consideration  was  very 
recently  decided  by  the  supreme  court  of  South  Carolina,  in 
Sternberger  v.  Cape  Fear  &  Y.  V.  R.  Co.,  35  Am.  &  Eng.  R.  R. 
Cas,  693.  The  defendant  was  charged  with  violating  the  statute 
of  that  State  which  forbids  a  higher  charge  for  a  shorter  than  for 
a  longer  carriage.  The  property  had  been  shipped  from  Charles- 
ton to  Tatum — both  places  being  within  that  State.  The  course 
of  transit  from  Charleston  was,  first,  over  two  railroads  wholly 
within  the  State;  then  to  a  point  in  North  Carolina  over  a  road 
operated  in  both  States;  then  for  some  distance  within  North 
Carolina,  over  a  road  wholly  within  that  State ;  then  it  was 
received  in  North  Carolina  by  the  defendant  road,  which  was 
operated  in  both  States,  and  transported  to  its  destination  at  Ta- 
tum. The  charge  exacted  for  the  entire  distance  was  $4.40,  while 
the  freight  to  a  point  six  miles  further  would  have  been  only  (4. 
It  was  held  that  the  railroad  commission  of  South  Carolina  had 
no  jurisdiction  to  fix  rates  for  such  transportation;  nor  does  the 
decision  seem  to  rest  entirely  upon  the  fact  that  one  of  the  roads 
in  this  route  was  wholly  in  North  Carolina,  That  fact,  as  we 
think,  should  not  have  affected  the  result. 

The  interstate  commerce  commission  has  recently  (November, 
1888)  ruled  upon  the  question  here  presented,  holding  that  com- 
merce between  points  in  the  same  State,  but  which,  in  being  car- 
ried from  one  place  to  the  other,  passes  through  another  State, 
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is  interstate  commerce,  subject  to  congressional  regulation.  New 
Orleans  Cotton  Exchange  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  2 
Interst,  Comm,  R,  375.  We  are  aware  that  the  supreme  court  of 
Pennsylvania  has  held  to  the  contrary.  Com.  v.  Lehigh  V.  R.  Co., 
17  Atl.  Rep.  179.  If  those  cases  were  wholly  analogous  to  that 
before  us,  that  court  has  not  regarded  the  decision  of  the  court 
of  last  resort  in  such  cases,  in  Lord  v.  Steamship  Co.,  supra,  as 
having  the  effect  which  we  think  must  be  accorded  to  it. 

Our  conclusion  is  that  the  commission  had  no  jurisdiction  to 
prescribe  rates  for  transportation  through  the  State  of  Wisconsin, 
and  the  writ  must  be  quashed.     Ordered  accordingly. 

BAilroad  ConunlBaloti — EaUtillBlunAtit  of  Frelslit  Cliuse*— Appall. — In  Min- 
nesota Ihe  supreme  court  have  construed  the  statute  of  1^87,  creating  the  rail- 
road aad  warehouEC  commission  and  defining  its  duties,  as  not  authorizing  an 
appeal  to  the  district  court  from  an  order  of  the  cortimission  prescribing  the  rates 
to  be  charged  hy  common  carriers.  Railway  Transfer  c5o.  v.  Railroad  and 
Warehouse  Commission  (Minn.).  39  N.  W.  Rep.  150. 

jlntliorltjr  And  JnrUidicUoii  of  BttM  BdllraBd  Commiialont. — See  Board  of  Rail- 
road Commissioners  -n.  Oregon  R.  &  N.  Co.,  35  Am.  &  Eng.  R.  R.  Cas.  542,  note, 
SSo;  State  v.  Fremont,  E.  &  M.  V.  R.  Co.,  31  lb.  426,  note,  ^37. 


Delaware,  Lackawanna  and  Western  R.  Co. 


Central  Stock  Yard  and  Transit  Co. 

(iVeW  yersey  Ceart  of  Chancery,  February  5, 1S39.) 

CorpontlonB— InJnncUoii— Refawl  to  Pwrftinn  Dntj— Evidence.— Where  one 
corporation  seeks  judicial  redress  against  another  corporation,  on  the  ground 
that  the  other  has  refused  to  give  a  service,  or  to  perform  a  duty  which  it  owes, 
the  complaining  corporation,  to  succeed,  must  show,  affirmatively,  that  the  serv- 
ice or  duty  which  it  claims  exists  by  force  of  a  statute,  or  a  contract,  or  a  usage 
having  the  force  of  law. 

&&ma — Ouce — Contract — Stktnte. — Unless  a  duty  has  been  created  against  a 
corporation  bv  usage,  or  by  contract,  or  by  Statute,  the  courts  cannot  be  called 
on  to  give  it  e'ffect, 

SamB — Cluuictry  JnriBiUatloii, — A  court  of  chancery  is  not,  any  more  than  is 
a  court  of  law,  clothed  with  legislative  power.  It  may,  in  cases  where  no  ade- 
quate remedy  at  law  exists,  enforce,  in  its  own  appropriate  way,  the  specific  per- 
formance of  an  existing  legal  obligation  arising  out  of  contract,  law,  or  usage, 
but  it  cannot  create  the  obligation. 

Sams — Stock  Tard  Company — WarehouHinati. — The  business  of  a  stock  yard 
corporation,  except  in  the  character  of  the  property  which  is  the  subject  of  bail-  ■ 
inent,  corresponds  in  many  respects  with  the  business  of  warehousemen. 

Bame — Dnty  of  Warehonsnnan. — A  warehouseman  cannot  have  the  posses- 
sion of  another  man's  property,  with  its  accompanying  duties  and  responsibili- 
ties, forced  upon  him  against  his  will. 

Buno — LaElilatlTe  Antlioitty. — The  legislature  has  power  to  declare  what 
ervlce  warehousemen  shall  render  to  the  public,  and  to  fix  the  compensation 
'    '  "  nice,  but  until  su:h  power  is  exercised,  ware- 

T  warehouses  as  they  please. 
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B«ni»— Qlutrtar— Ootutrnctlon  of  CondlUon.— The  presence  in  the  defendant's 

charter  of  a  provision,  authorizing  them  to  make  contracts  with  the  several  rail- 
road companies  having  a  lemiinus  in  Hudson  county,  for  the  transportation  and 
deliver;'  of  live  stock  at  their  jards,  shows  clear!/  that  the  legisladire  did  nol 
intend  that  the  defendants  should  be  subject  to  any  duty  to  railroad  companies. 
'n  that  respect,  except  such  as  thej-  should  voluntarily   take   upon  themselves  by 


B«jn« — ImpftrafalB  Danuws— Lvgml  Elsbt.— To  justify  the  interference  of  a 
court  of  equity  on  the  ground  that  its  interference  is  necessary  to  prevent  irre- 
parable damage,  the  complainant's  legal  right  must  be  clear.  Tliere  can  be  no 
damage,  irrepflrable  or  otherwise,  where  there  is  no  violation  of  a  right. 

Bkin* — VlolatlDn  of  Logal  Risht.— Where  the  only  ground  laid  to  support  the 
jurisdiction  of  a  court  of  equity  is  that  the  defendant  is  violating  a  legal  right  of 
the  complainant  to  his  irreparable  injury,  the  complainant,  to  !«  entitled  to  the 
aid  of  the  court,  must  show  that  his  adversary's  conduct  ia  unconscientious. 

On  final  hearing  on  bill,  answer  and  proofs. 

Flavel  McGce  and  Joseph  D,  Bedle  for  complainants. 

Leon  Abbett  for  defendants. 

Van  Fleet,  V.  C. — The  complainants  allege  that  the  defend- 
ants hav6  refused  to  perform  a  legal  duty  which  the  defendants 

owe  to  them,  and  they  bring  this  suit  to  procure  a 
FMti.  decree  compelling  the    performance    of    such     duty. 

The  complainants  have  control  of  a  continuous  line  of 
railway  from  Hoboken  to  Buffalo,  with  connections  at  Buffalo 
extending  to  Chicago  and  other  points  in  the  west.  They  do  a 
very  large  business  in  the  transportation  of  live  stock,  their  income 
for  carrying  this  kind  of  freight  exceeding  a  half  a  million  of  dol- 
lars a  year.  The  defendants  are  a  stock  yard  corporation,  having 
yards  and  other  facilities  at  the  foot  of  Sixth  street  in  Jersey 
City,  for  the  safe-keeping,  feeding,  sale  and  slaughter  of  live  stock. 
Their  yards  front  on  the  Hudson  river,  where  wharves  have  been 
built  for  the  reception  of  live  stock  carried  to  the  yards  by  vessel. 
The  eastern  terminus  of  the  complainant's  road  is  at  Hoboken, 
distant  about  i,6oo  feet  from  the  defendants'  yards.  There  is  no 
connection  between  the  complainants'  road  and  the  defendants' 
yards  by  railroad  track  or  other  physical  means.  There  are 
three  different  ways  or  means  by  which  live  stock  may  be 
taken  to  the  defendants'  yards:  First,  it  may  be  driven 
there  over  the  public  highway;  second,  both  the  Erie 
Railway  Company  and  the  Pennsylvania  Railroad  Company 
have  laid  tracks  from  the  line  of  their  roads  to  the 
defendants'  yards,  over  which  cars  containing  live  stock  are  run 
to  the  yards;  and  third,  live  stock  may  be  carried  to  the  defendants' 
yards  by  vessel,  and  delivered  on  their  wharf.  For  more  than  two 
years  prior  to  the  15th  of  July,  1887,  nearly  all  the  cattle,  calves 
and  sheep  carried  by  the  complainants  to  the  eastern  terminus  of 
their  road  were  transferred  to  the  defendants'  yard,  in  the  com- 
plainants' cars,  over  the  track  of  the  Erie  Railway  Company;  the 
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cars  being  switched  from  the  complainants'  road  to  the  Erie  track 
at  the  junction  of  the  two  tracks.  On  the  date  last  named  the 
Erie  Company  increased  their  charge  for  this  service  from  $2.50 
and  $3  a  car  to  $5  a  car.  The  complainants,  being  unwiUing  to 
pay  the  increased  rate  of  charge,  made  an  arrangement  for  the 
same  service  with  the  Susquehanna  Railroad  Company,  who  were 
at  that  time  using  the  track  of  the  Pennsylvania  Railroad  running 
to  the  defendants'  yards.  After  the  lapse  of  about  a  month,  the 
Pennsylvania  Company  refused  to  allow  the  complainants  to  have 
the  use  of  their  track.  The  complainants  then  applied  to  the 
defendants  to  either  send  their  boats  to  Hoboken  for  such  stock 
as  the  complainants  might  desire  to  have  yarded  at  the  defend- 
ants yard,  or  to  allow  the  complainants  to  send,  in  their  own 
boats,  to  the  defendants'  yards  such  stock  as  the  complainants 
might  desire  to  have  yarded  there.  The  defendants  refused  to  do 
either, — they  refused  to  send  their  boats  for  complainants'  stock, 
or  to  receive  stock  brought  to  their  wharf  by  the  complainants' 
boats.  The  reason  the  defendants  refused  to  comply  with  the 
complainants'  request  was  because  the  complainants  had,  prior  to 
the  time  the  request  was  made,  refused  to  conduct  their  live  stock 
business  in  such  manner  that  all  cattle,  calves  and  sheep  which 
they  carried  to  Hoboken  should  be  yarded  at  the  defendants' 
yards.  Prior'  to  the  14th  of  June,  1887,  nearly  all  the  cattle, 
calves  and  sheep  carried  by  the  complainants  to  Hoboken  had 
either  been  yarded  at  the  defendants'  yards,  or  the  same  yard 
charges  paid  to  the  defendants  on  them  that  would  have  been 
payable  if  they  had,  in  fact,  been  yarded  there.  About  the  date 
last  named  the  complainants  made  an  arrangement  by  which  the 
live  stock  carried  over  their  road,  for  delivery  at  a  stock  yard  at 
Forty-fifth  street,  on  East  river,  should  be  transferred  by  their 
own  boats  directly  from  Hoboken  to  the  point  of  delivery.  This 
arrangement  diverted  from  the  defendants'  yards  all  the  stock  so 
transferred,  and  deprived  them  of  the  profit  which  they  would 
have  otherwise  received  from  it.  The  diversion  of  this  business 
was  regarded  by  the  defendants  as  a  hostile  act,  and  they  at  once 
assumed  an  unfriendly  attitude  towards  the  complainants.  They 
at  once  gave  notice,  by  their  acts,  that  they  intended  to  stand 
upon  their  strict  legal  rights,  and  to  yield  nothing  to  the  com- 
plainants which  the  law  did  not  give.  This  was,  unquestionably, 
the  origin  of  the  present  controversy.  Immediately  after  the 
complainants  were  notified  that  the  defendants  would  neither 
send  for  such  stock  as  the  complainants  desired  to  have  yarded  in 
the  defendants'  yards,  nor  allow  it  to  be  brought  to  their  wharf 
in  the  complainants'  own  boats,  the  complainants  filed  the  bill  in 
this  case,  asking  for  an  injunction  compelling  the  defendants  to 
receive  live  stock  from  them.  A  preliminary  injunction  was 
refused  (.Delaware,  L.  &  W.  R.  Co.  v.  Central  Stock  Yard  &  T. 
37  A.  &E.  R.  R.  Ca«,— ;j 
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Co.,  43  N.  J.  Eq.  71),  and  this  ruling  was  affirmed  on  appeal  by  a 
divided  court  (43  N.  J.  Eq.  605). 

The  case  has  been  heard  on  final  hearing,  and  is  now  to  be 
decided  on  its  merits.  The  claim  of  the  complainants  is  that  the 
defendants  are  under  a  legal  obligation  to  take  from 
them  just  such  live  stock  as  they  may  desire  to  have 
yarded  at  the  defendants'  yards,  whether  the  same  be 
sent  to  the  defendants  on  foot,  by  rail,  or  by  boat,  and 
also  that  it  is  the  duty  of  this  court  to  enforce  this 
obligation  by  injunction.  The  proofs  show  that  the  defendants 
have  never  refused  to  receive  stock  from  the  complainants  when 
the  same  was  sent  on  foot  or  delivered  by  rail.  At  present,  how- 
ever, the  complainants  cannot  have  stock  carried  to  the  defend- 
ants' yards  by  rail.  They  have  no  track  of  their  own,  and  they 
have  been  denied  the  use  of  the  Pennsylvania  track,  and  have 
ceased  to  use  that  of  the  Erie,  because  they  are  not  willing 
to  pay  the  rate  which  they  have  been  notified  will  be  charged  for 
its  use.  But  the  particular  way  or  method  of  delivery  is  rendered 
wholly  immaterial  by  the  defendants'  answer.  They  deny  that 
they  are  under  any  duty  or  obligation  to  the  complainants,  let  the 
method  of  delivery  be  what  it  may,  to  take  live  stock  from  them. 
The  following  are  the  pertinent  averments  of  their  answer ;  "These 
defendants  have  and  do  refuse  to  receive,  except  under  the  com- 
mand of  an  injunction,  any  live  stock  transported  over  the  road 
of  the  complainants,  and  consigned  to  shippers  doing  business  at 
the  defendants'  yards,  so  long  as  the  complainants  persist  in 
diverting  from  the  defendants'  yards  at  least  nine-tenths  of  the 
complainants'  cattle  business,  and  they  are  advised  and  insist  that 
they  have  a  right  so  to  do."  Again:  "These  defendants  admit 
that  it  is  their  intention  to  prevent  the  transportation  to  their 
yards  of  any  live  stock  coming  over  the  complainants'  railroad, 
unless  the  complainants  are  willing  to  give  to  the  defendants  all 
their  business,  the  same  as  other  railroads  do,  and  they  are  advised 
and  insist  that  they  have  a  right  so  to  do,"  Further:  "These 
defendants  also  say  that  they  never  have  made,  and  do  not  intend 
to  make,  any  objection  to  yarding  live  stock  which  has  been 
delivered  to  consignees  on  the  line  of  complainants'  road,  and 
driven  to  their  yards." 

From  these  averments  it  will  be  seen  that  the  material  matter 

in  dispute  is  not  what  right  a  natural  person  may  have  to  live 

stock  yarded  at  the  defendants' yards,  nor  what  may 

tiioto         '^^  *^^  "S'l^  "^^  the   general  public  in  that  regard,  but 

^^^^^        whether  the  complainants  have  such  right.     This  is 

&idiitin»t     ""^  *  ^"'^  ^^  *'*^  attorney  general  asking  for  the  pro- 

tection  or  vindication  of  a  public  right,  nor  a  suit  by  a 

natural    person    asking    to   be    protected    against   a 

special  and  peculiar  injury  which  he  must  suffer  if  deprived  of 
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a  right  which  he,  in  common  with  all  the  citizens  of  the  State,  is 
entitled  to  enjoy,  but  it  is  a  suit  by  a  corporation  to  enforce  a 
right  which  it  says  belongs  to  it  as  a  body  corporate. 

The  complainants  are  the  mere  creature  of  legislative  power, 
and  have   no   capacity   or   rights,  and   can   exercise  no   powers, 
except  such   as  have   been   given   to   them  by  their 
creator.     They  exist  by  force  of  legislative  authority,     Blotto 
and  have  no  rights  except  such  as  the  legislature  has     azMt 
given  to  them,  or  as  they  have  acquired  by  contract,     pntmnwiiM 
or  as  have  arisen  from  custom  and  usage,  so  long  a|id     ofdntlM 
uniformly  pursued  as  to  have  become  a  part  of  our    betwetn 
general    system     of     laws.     Where,  in   a     case    like     ttorporationi 
the   present,   one    corporation    seeks  judicial   redress 
against  another,  on  the  ground  that  the  other  has  refused  to  give 
a  service  or  to  perform  a  duty  which  it  owes,  the  complaining 
corporation,  to  succeed,  must  show,  affirmatively  and  cieariy,  that 
the  service  or  duty  which  it  claims  exists  by  force  of  a  statute,  or 
a  contract,  or  a  usage  having  the  force  of  law. 

This,  I  understand,  to  be  the  principle  on  which  the  decision  in 
the  Express  cases,  117  U.  S.  i,  601,  rests.  These  cases,  it  will  be 
remembered,  arose  out  of  the  refusal  of  certain  railroad 
corporations  to  give  equal  facilities,  on  like  terms,  to  ZijKtm 
each  express  company  asking  to  be  permitted  to  do  «mw 
an  express  business  on  their  roads.  Under  the  lead  «rapln«<. 
of  Mr.  Justice  MiLLER  of  the  supreme  court  of  the 
United  States,  it  was  held,  both  on  interlocutory  application  and 
on  final  hearing,  in  several  cases  decided  by  the  circuit  court  of 
the  United  States,  in  two  or  three  different  circuits,  that  a  rail- 
road corporation  was  under  a  legal  duty,  in  the  absence  of  either 
statutory  regulation  or  contract  obligation,  to  furnish  to  each 
express  company  desiring  to  do  business  on  its  road  the  same 
facilities  for  the  doing  of  such  business  which  it  either  provided 
for  itself,  or  furnished  to  any  other  express  company,  and  also 
that  a  court  of  equity  might,  in  the  rightful  exercise  of  its  gen- 
eral jurisdiction,  compel  the  performance  of  this  duty  by  injunc- 
tion. These  decisions  were  put  mainly  on  the  ground  that,  as 
railroads  were  public  highways,  and  the  express  business  had 
become  a  well-recognized  instrument  of  commerce,  it  was  neces- 
sary, in  order  that  the  public  might  have  the  full  benefit  of  the 
general  principle  making  it  the  duty  of  a  common  carrier  who  car- 
ries on  his  business  on  the  public  highways  to  extend  equal  privi- 
leges and  accommodations  to  all,  on  equal  terms  as  to  compensa- 
tion, that  this  principle  should  be  applied  in  defining  the  duty  of 
a  railroad  company  to  an  express  company.  Decrees  were 
accordingly  made,  compelling  the  defendant  railroad  company 
in  each,  case  to  furnish  to  the  complaining  express  company  the 
same    facilities,  on   both  passenger   and    freight   trains,  for   the 
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transaction  of  an  express  business  on  its  road,  that  it  provided  for 
itself,  or  furnished  to  any  other  express  company.  Several  of  the 
cases  in  which  this  doctrine  was  enforced  will  be  found  collected 
in  the  notes  to  i  Wood,  Ry.  Law,  587.  Three  of  these  cases 
were,  after  final  hearing,  carried  to  the  supreme  court  of  the 
United  States  (Express  Cases,  supra),  and  there  the  decrees  made 
below  were  reversed,  and  the  bills  of  complaint  dismissed.  That 
court  held  that  a  duty,  of  the  kind  the  complainants  were  seeking 
to  have  imposed  upon  the  defendants,  could  only  be  created  in 
three  ways,  namely,  by  usage,  or  by  contract,  or  by  statute;  and 
that,  inasmuch  as  the  complainants  could  point  neither  to  a  usage 
nor  to  a  contract  nor  to  a  statute  which  created  the  duty  the  courts 
below  had  attempted  to  enforce,  it  must  be  declared  that  no  such 
duty  existed.  The  court  said  the  circuit  courts  had  attempted  to 
make  such  an  arrangement  for  the  business  intercourse  of  the 
litigants  as,  in  the  opinion  of  the  court,  the  litigants  ought  to 
have  made  for  themselves,  but  that  was  a  thing  which  was  beyond 
judicial  power.  Said  Chief  Justice  Waite,  speaking  for  all  the 
members  of  the  court  who  heard  the  cases,  except  Justices  MILLER 
and  Field  :  "The  regulation  of  matters  of  this  kind  is  legislative 
in  its  character,  not  judicial.  To  what  extent  it  must  come,  if  it 
comes  at  all,  from  congress,  and  to  what  extent  it  may  come  from 
the  States,  are  questions  we  do  not  now  undertake  to  decide,  but 
that  it  must  come,  when  it  does  come,  from  some  source  of  legia- 
■  lative  power,  we  do  not  doubt.  The  legislature  may  impose  a 
duty,  and  when  imposed  it  will,  if  necessary,  be  enforced  by  the 
courts,  but,  unless  a  duty  has  been  created  either  by  usage,  or  by 
contract,  or  by  statute,  the  courts  cannot  be  called  on  to  give  it 
effect." 

Substantially  the  same  principle  had  previously  been  enunci- 
ated in  the  decision  of  Atchison,  T.  &  S.  F,  R.  Co.  v.  Denver  & 
N.  O.  R.  Co.,  1 10  U.  S.  667,  16  Am.  &  Eng.  R.  R.  Cas.  57.  The 
names  of  three  railroad  corporations  appear  in  this 
Atehiw>n,T.  case,  namely,  the  Atchison,  Topeka  &  Santa  Fe  Kail- 
*I.  F.B.  road  Company,  and  the  Denver  &  New  Orleans  Rail- 
0«.  V.  Dm-  road  Company,  and  the  Denver  &  Rio  Grande  Railroad 
TartH.  0.  Company.  For  brevity,  the  first  will  hereafter  be  called 
S. Co.  the  "Atchison  Company,"  the  second  the  "New  Or- 

leans Company,"  and  the  third  the  "  Rio  Grande  Com- 
pany." The  Atchison  Company  controlled  a  line  of  railroad  extend- 
ing from  Kansas  City,  Mo.,  to  Pueblo,  Colo.,  and  the  New  Orleans 
Company  and  Rio  Grande  Company  each  owned  a  railroad  ex- 
tending from  Pueblo  to  Denver.  The  two  latter  ran  neariy  par- 
allel,  and  were  operated  as  rival  roads.  The  Atchison  and  Rio 
Grande  Companies,  prior  to  the  completion  of  the  New  Orleans 
Company,  had  made  an  agreement  under  which  a  throygh  busi- 
ness  was  done  over  the  whole  of  their  lines  from  Kansas  City  to 
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Denver.  While  this  arrangement  was  in  force,  the  New  Orleans 
Company  connected  its  tracks  with  those  of  the  Atchison  Com- 
pany at  Pueblo,  at  a  point  distant  about  three  quarters  of  a  mile 
from  the  depot  in  Pueblo  which  the  Atchison  and  Rio  Grande 
Companies  had  established  there  for  their  joint  accommodation. 
The  New  Orleans  Company  erected,  at  the  point  where  its  tracks 
intersected  those  of  the  Atchison  Company,  platforms  and  other 
conveniences  for  the  transfer  of  passengers  and  freight  from  one  , 
road  to  the  other,  and  then  demanded  that  the  Atchison  Company 
should  stop  its  trains  at  the  junction  of  the  two  roads,  and  fur- 
nish it  there  with  the  same  facilities  for  doing  a  connected  through 
business  that  it  furnished  to  its  competitor,  and  for  the  same  com- 
pensation that  its  competitor  paid.  The  Atchison  Company  re- 
fused to  comply  with  this  demand,  and  a  bill  in  equity  was  then 
filed.  On  the  final  hearing  of  the  cause,  the  circuit  court  of  the 
United  States  made  a  decree  placing  the  New  Orleans  Company, 
at  the  junction  it  had  made  with  the  Atchison  Company,  on  an 
equal  footing,  as  to  the  interchange  of  business,  with  the  Rio 
Grande  Company,  both  as  to  facilities  and  prices,  except  in  re- 
spect to  the  issue  of  through  bills  of  lading,  through  checks  for 
baggage,  through  tickets,  and  the  interchange  of  cars.  Three  pro- 
visions of  the  constitution  of  Colorado  were  supposed,  in  their 
(oint  effect,  to  lay  a  foundation  for  this  decree.  These  provisions 
declare :  First,  that  all  railroads  shall  be  public  highways,  and  all 
railroad  companies  shall  be  common  carriers;  second,  that  every 
railroad  company  shall  have  the  right,  with  its  road,  to  intersect, 
connect  with,  or  cross  any  other  railroad;  and,  third,  that  all  in- 
dividuals, associations,  and  corporations  shall  have  equal  rights  to 
have  persons  and  property  transported  over  any  railroad  in  this 
State,  and  no  undue  or  unreasonable  discrimination  shall  be  made, 
in  charges  or  facilities,  for  the  transportation  of  freight  or  passen- 

fers  within  this  State.  On  appeal  to  the  supreme  court  of  the 
Fnited  States,  it  was  decided  unanimously  that  the  decree  made 
below  was  without  warrant  in  law.  The  reasoning  of  the  court, 
in  part,  was  that  the  right  conferred  by  the  constitution,  of  con- 
necting the  tracks  of  one  road  with  those  of  another,  did  not  con- 
fer a  right  upon  either  corporation  to  compel  the  other  to  form 
a  business  connection  for  the  transaction  of  a  through  business, 
but  that  the  right  was  limited  to  the  formation  of  a  mechanical 
union,  to  connect  one  physical  structure  with  the  other.  The  court 
on  this  point,  said;  "The  railroad  companies  are  not  to  be  con- 
nected, but  their  roads.  A  connection  of  roads  may  make  a  con- 
nection in  business  convenient  and  desirable,  but  the  one  does 
not  necessarily  carry  with  it  the  other."  And  as  to  the  claim  that 
the  Atchison  Company  had  violated  the  constitutional  prohibition 
against  undue  or  unreasonable  discrimination,  in  refusing  to  inter- 
change business  with  the  New  Orleans  Company,  the  court  said 


DigiLizedbyGoOglc 


614  DELAWARE,   ETC.,   R.  CO.    V.  CENTRAL,  STOCK   YARD,   ETC.,  CO. 

that,  in  the  absence  of  statutory  direction  or  contract  obligation 
creating  such  duty,  it  did  not  exist ;  and  also  that  it  was  not  with- 
in  the  power  of  a  court  of  equity  to  compel  a  railroad  company, 
having  power  to  regulate  the  running  of  its  trains  as  to  time,  and 
to  locate  its  own  stopping  places,  to  stop  its  trains  and  inter- 
change business  with  another  company,  at  such  point  as  the  other 
company  might  select  for  the  formation  of  a  junction  between  the 
two  roads.  To  invest  any  court  with  power  of  this  kind  would  re- 
quire it  to  exercise  functions  not  at  all  judicial  in  their  character, 
but  such  as  are,  in  some  States,  confided  to  a  special  and  inde- 
pendent agency  of  government.  The  jurisdiction  which  a  court 
of  equity  may  rightfully  exercise,  in  a  case  like  the  one  now  un- 
der consideration,  was  defined  by  Chief  Justice  VVaite  in  the  case 
last  cited,  as  follows:  "A  court  of  chancery  is  not, anymore  than 
is  a  court  of  law,  clothed  with  legislative  power.  It  may  (in  cases 
where  no  adequate  remedy  at  law  exists)  enforce,  in  its  own  ap- 
propriate way,  the  specific  performance  of  any  existing  legal  obli- 
gation arising  out  of  contract,  law,  or  us^e,  but  it  cannot  create 
the  obligation." 

The  complainants  do  not  ground  their  claim  to  judicial  aid 
on  either  contract  or  usage.  No  contract  relations  existed  be- 
tween the  parties  at  the  time  this  suit  was  brought,  and  it  is 
neither  averred  nor  proved  that  a  custom  or  usage 
Staok  yard  had  existed  for  so  long  a  time  prior  to  the  institution 
of  this  suit  as  to  give  it  the  force  of  law  by  which  the 
duty  in  question  was  imposed  upon  the  defendants. 
The  only  foundation,  therefore,  which  the  complain- 
ant's case  can  have,  is  the  law,  and,  if  it  is  found  that 
that  does  not  impose  the  duty  claimed,  then  it  must  be 
declared  that  no  such  duty  exists.  It  does  not  exist,  so 
far  as  I  can  discover,  by  force  of  any  general  rule  of 
law.  In  the  opinion  written  when  the  application  for 
a  preliminary  injunction  in  this  case  was  decided,  it  was  said 
ants  stand,  in  respect  to  their  legal  duties,  in  a  position  very  simi- 
lar to  that  which  a  common  carrier  occupies,  bound  to  serve  all 
who  have  a  right  to  demand  their  service,  to  the  best  of  their 
ability,  and  on  equal  terms  as  to  compensation.  Delaware,  L.  & 
W.  R.  Co.  V.  Central  Stockyard  &  T.  Co.,  43  N.  J.  Eq.  74.  This 
opinion,  as  may  be  seen  at  a  glance,  was  based  on  an  assumption 
that  there  was  a  strong  and  close  similitude  between  a  railroad  or 
canal  company,  in  their  character  as  a  common  carrier,  and  the 
defendants,  both  in  respect  to  the  powers  which  each  might  exer- 
cise, and  the  duties  which  each  were  bound  to  perform  for  the 
public.  But  it  is  now  entirely  clear  that  such  is  not  the  fact. 
Between  the  defendants  and  a  railroad  or  canal  company  there  is 
not  the  slightest  analogy.  There  is  not  a  single  respect  in  which 
they  bear  the  least  resemblance  to  each  other.     Railroads  and 
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canals  are  public  highways.  They  are  uniformly  made  so  by  con- 
stitution, general  statute,  or  special  provision  of  their  charter,  and 
the  corporations  authorized  to  construct  them  are,  because  their 
works,  when  constructed,  are  to  be  subject  to  public  use  as  high- 
ways, given  power  to  exercise  the  right  of  eminent  domain,  and 
for  this  reason  such  works  are  regarded  as  pubhc  highways,  and 
each  member  of  the  public  has  in  consequence  an  equal  right  to 
their  use,  upon  the  payment  of  such  compensation  as  the  legisla- 
ture has  seen  fit  to  prescribe.  But  the  defendants  stand  in  no 
such  relation  to  the  public.  No  privilege  or  prerogative  of  gov- 
ernment has  been  granted  to  them  (except  to  lay  tracks  across 
streets),  and  they  cannot,  therefore,  be  held  to  be  subject  to  the 
duties  which  may  be  implied  from  a  grant  of  a  franchise  author- 
izing the  construction  of  a  public  highway. 

The  defendant's  business  is  of  recent  origin.     Their  duties  and 
liabilities  are  wholly  undefined,  except  as  they  may  be  deduced 
from  the  application  of  well-established  legal  principles  to  other 
corporations  in  analogous  cases.     No  case  was  cited  on 
the  argument,  and  none  is  known  to  exist,  in  which     Vatnra  of 
the  duties  of  a  body  corporate,  like  the  defendants,     rtookrud 
have  been  the  subject  of  judicial  consideration.     The 
business  of  the  defendants  has  no  exact  counterpart 
or  model  in  any  of  the  established  instruments  of  com- 
merce or  agencies  used  by  the  public  in  the  transaction  of  busi- 
ness.    It  bears  a  closer  resemblance  to  the  business  carried  on  by 
warehousemen  than  to  any  other  business   known   to  the  law. 
Except  in  the  character  of  the  property  which  is  the  subject  of 
bailment,  the  business  of  the  defendants  corresponds  in  many  re- 
spects, with  that  of  the  warehouseman.     That  is  the 
only  business  which  can,  in  my  judgment,  be  safely        j-^?""* 
used,  by  way  of  analogy,  for  the  purpose  of  ascertaio-    ^       ''*'* 
ing  whether  or  not,  according  to  established  principles        *•*•■ 
of  general  taw,  the  defendants  are  subject  to  the  duty      '"'*""' 
which  the  complainants  ask  the  court  to  compel  them  to  perform. 

There  can  be  no  doubt,  I  think,  that  a  warehouseman  is  not  re- 
quired by  any  general  rule  of  law,  to  receive  goods  on  storage 
against  his  will.  In  Add.  Cont.  630,  it  is  said;  "A 
man  cannot  be  made  a  depositary  without  his  knowl-  ObUgatiou 
edge  and  consent.  He  cannot  have  the  possession  of 
another  man's  property,  with  its  accompanying  duties 
and  responsibilities,  forced  upon  him  against  his  will," 
This  must  be  so  from  the  very  nature  of  such  transactions,  for  all 
bailments,  not  made  by  force  of  statutory  regulation,  rest  in  con- 
tract, and  no  contract  can  exist  without  consent,  express  or  im- 
plied. Warehouses,  for  the  storage  of  grain,  must,  however,  since 
the  decision  of  the  Elevator  cases,  reported  under  the  title  of 
Munn  V.  Illinois,  94  U.  S.  1J3,  be  regarded  as  so  far  public  in 
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their  nature  as  to  be  subject  to  legislative  control.     That  case, 
it  will  be  remembered, arose  out  of  thi.i  state  of  facts: 
Hub  T.         By  the  constitution   of  Illinois,  adopted  in    1870.  all 
miiMii.  elevators  or  store^houses,  where  grain  or  other  property 

should  be  stored  for  compensation,  were  declared  to  be 
public  warehouses,  and  the  legislature  was  directed  to  pass  such 
laws  as  might  be  necessary  to  give  full  effect  to  this  provision. 
Statutes  were  afterwards  passed  defining  the  service  which  the 
owners  of  such  establishments  should  render  to  the  public,  and 
also  fixing  the  compensation  which  should  be  chained  therefor. 
The  validity  of  these  statutes  was  assailed  on  the  ground  that 
they  violated  that  provision  of  the  federal  constitution  which  pro. 
hibits  a  state  from  depriving  any  person  of  property  without  due 
process  of  law.  When  the  case  reached  the  supreme  court  of  the 
United  States,  the  court  divided  on  the  main  question.  Mr. 
Justice  Field,  in  a  dissenting  opinion  of  remarkable  power,  de- 
clared the  statutes  to  be  unconstitutional.  His  argument  was 
this :  That  it  was  not  within  the  power  of  either  a  constitutional 
convention  or  of  a  legislature  to  change  a  business  which  was  in 
its  nature  private  to  a  public  busin'ess,  by  simply  so  declanng: 
that  the  body  politic  could  lawfully  exercise  no  greater  dominion 
or  control  over  the  business  of  the  owners  of  these  elevators,  be- 
cause  they  did  business  with  the  public,  than  it  could  over  the 
business  of  a  blacksmith,  who  shod  horses  for  the  public;  and 
that  it  is  only  in  cases  where  the  government,  either  general  or 
local,  has  conferred  some  right  or  privilege  on  a  citizen,  which  he 
can  use  in  connection  with  his  property,  or  by  means  of  which  his 
property  is  rendered  more  valuable  to  him,  or  he  thereby  enjoys 
an  advantage  over  others,  that  it  may  lawfully  control  him  in  the 
conduct  of  his  business,  by  prescribing  what  service  he  shall  ren- 
der to  the  public,  and  regulating  the  compensation  he  may  de- 
mand for  such  service.  Mr.  Justice  Stronu  concurred  in  this 
view.  But  the  majority  of  the  court  took  more  advanced  ground, 
in  favor  of  the  right  of  public  control,  and  held  that,  when  a  citi- 
zen devotes  his  property  to  a  use  in  which  the  public  has  an  inter- 
est, he,  in  effect,  grants  to  the  public  an  interest  in  that  use,  and 
renders  himself  subject,  in  the  use  of  the  property  so  devoted,  to 
control  by  the  body  politic.  The  part  of  the  opinion  of  the 
majority  of  the  court  which  is  most  pertinent  to  the  question  now 
under  consideration  is  that  in  which  it  said :  "  It  matters  not  in 
this  case  that  these  warehousemen  had  built  their  warehouses  and 
established  their  business  before  the  regulations  complained  of 
were  adopted.  What  they  did  was  from  the  beginning  subject  to 
the  power  of  the  body  politic  to  require  them  to  conform  to  such 
regulations  as  might  be  established  by  the  proper  authority  for 
the  public  good."  From  this  statement  of  the  law  it  would  seem 
to  be  undeniable  that  until  the  proper  public  authority  intervenes. 
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and  establishes  such  regulations  as  it  may  deem  necessary  for  the 
public  good,  the  owners  of  property  devoted  to  a  public  use  of 
this  character  retain  complete  and  absolute  dominion  over  it,  and 
may  exclude  any  member  of  the  public  from  its  use  that  they  see 
fit.  Until  the  body  politic  puts  in  exercise  its  power  to  control 
the  use  of  such  property,  its  owner  may  use  it  as  he  pleases. 

The  discussion  thus  far  has  demonstrated,  I  think,  that  even  if  we 
were  at  liberty,  in  deciding  a  question  of  strict  legal  right  against 
a  new  instrument   of  business,  to  enter  the  field   of 
analogy,  and  if  there  was  found  there  a  somewhat  simi-     iMtauUst 
lar  instrument  to  the  one  in  question  which  had  been     aetiaitr 
held  to  be  subject  to  certain  duties,  to  charge  the  new     aprgMoUi- 
instrument  with  the  same  duties,  on  the  ground  of  its    guiot  t» 
similarity  to  the  other,  that  no  such  dutyas  that  which     TMiaiTa 
complainants  claim  could,  by  force  of  any  general  rule     MttU  from 
of  law,  be  held  to  rest  upon  the  defendants.     The  only     datanduit. 
other  means  by  which  the  duty  in  question  could  have 
been  created  is  by  statute.     The  complainants  say  that  it  is   im- 
posed  by  the   statute   which   created   the   defendants    a    body 
corporate.     They  do  not  say  that  it  is  imposed  in  express  words. 
On  the  contrary,  they  admit  that   there  are  no  words  which,   in 
plain  terms,  impose  it.     But  their  contention  is  that  it  should  be 
implied  from  the  powers  granted  and  the  general  purpose  of  the 
statute.     Thus  it  will  be  seen  that  the  court,  to  sustain  the  com- 
plainants' claim,  must  be  able  to  find  evidence  of  an  intention,  not 
expressed  in  words,  on  the  face  of  this  statute,  so  clear  and  strong 
that  it  may,  without   fear  of  usurping  legislative  power,  declare 
that  such  intention  is  part  of  the  legislative  will. 

The  defendants  were  created  a  corporation  by  a  statute  passed 
in  1873.     P.  L.  1873,  p.  920.     They  are  given   power 
to  locate,  construct,  and  maintain  alt  necessary  yards     DaTonduta' 
and   other   structures,  with   "aqueducts   and   railway     eh>rtar. 
tracks,  switches  and  turnouts,  for  the  reception,  safe- 
keeping, feeding,  watering,  marketing,  killing,  packing,  and  render- 
ing,and  for  the  weighing,  delivery,  and  transport,  of  cattle  and  live 
stockof  every  description,  and  also  dead  and  undressed  animals  that 
may  be  at  or  passing  through  the  county  of  Hudson,  and  for  the 
accommodation  and  transaction  of  the  business  of  a  general  stock 
yard  and  market  establishment  for  cattle  and  live  stock."     They 
are  also  given   authority  to  purchase  land,  and  build  wharves, 
docks,  and  slips  thereon,  and  to  procure  and  run  such  vessels  as 
shall  be  necessary  for  the  transaction  of  their  business,  in  trans- 

Sorting  live  stock  and  dressed  animals,  in  and  about  the  harborof 
tew  York  and  the  Hudson  river.  By  the  fourth  section  of  their 
charter  it  is  enacted  that  it  shall  and  may  be  lawful  for  the  de- 
fendants to  make  contracts  with  the  several  railroad  companies  in  or 
(having)  lines  running  through  the  county  of'  Hudson,  for  the 


DigiLizedbyGoOglc 


618  DELAWARE,  ETC.,   R.  CO.    V.  lEXTRAI^  STOCK  YARD,  ETC.,  CO. 

transportation  and  delivery  of  live  stock  of  every  description  at 
the  yards  of  the  defendants,  and  they  are  given  power  to  Uy 
tracks  and  turnouts  to  connect  with  the  lines  or  tracks  of  each  or 
all  of  the  different  railroad  companies,  said  tracks  to  be  used  in 
the  delivery  of  live  stock  to  and  from  the  defendants'  yards. 
Authority  is  also  given  to  the  defendants  to  lay  their  trades  across 
the  streets  of  Jersey  City  in  such  manner  as  to  grade  as  the  com- 
mon council  may  direct,  but  in  no  case  to  lay  thetr  tracks  parallel 
with  the  line  of  the  street. 

In  considering  what  construction  should  be  given   to  this  stat- 
ute, it  will  be  important  to  keep  in  mind  that  the  legislature,  in 
enacting  it,  were  creating  a  corporation  to  establish  and 
ConMniA-        carry  on  a  business  which  was  in    its   infancy  e\'en 
tionot  where  it  had  existed  longest,  and  which,  in  this  State, 

eharur,  -was  entirely  new.     The  business  was  one  which  it  was 

believed  would  be  likely  to  be  of  great  public  utility, 
if  it  was  successful,  but  whether  or  not  it  could  be  made  success- 
ful was  uncertain  when  the  statute  was  passed.  To  make  the  ex- 
periment, somebody  had  to  risk  his  capital.  In  this  state  of 
affairs,  it  is  not  difficult  to  believe  that  there  would  be  a  natural 
disposition,  on  the  part  of  the  representatives  of  the  people,  to 
give  those  who  were  willing  to  embark  their  money  in  the  venture 
an  opportunity,  free  from  any  sort  of  restriction,  to  makethe  busi- 
ness a  success,  knowing  that  if  it  was  made  asuccess,  and  the  pub- 
lic good  should,  at  any  time  in  the  futyre,  render  it  necessary  that 
the  corporation  should  be  controlled  in  its  conduct  towards  the 
public,  the  legislature  could  exercise  such  control.  This,  proba- 
bly, is  the  reason,  or  one  of  the  reasons,  why  the  least  trace  can- 
not be  found  anywhere  in  this  statute  of  a  purpose  to  impose  a 
single  duty  on  the  'defendants,  even  in  behalf  of  the 
Voiroj  public.     Railroad  corporations,  it  will  be  observed,  are 

impoMdoB  nowhere  mentioned  in  it,  except  in  the  fourth  section, 
dafBudant.  and  the  provisions  of  that  section  make  it  conspicu- 
ously clear,  as  I  think,  that  it  was  not  the  intention  of 
the  legislature  to  impose  any  duty  on  the  defendants  in  favor  of 
railroad  corporations,  except  such  as  they  should  voluntarily  take 
upon  themselves  by  contract.  The  very  service  which  the  com- 
plainants say  the  defendants  are  bound  to  render  to  them,  as  a 
legal  duty,  arising  by  implication  from  the  terms  of  this  statute,it 
will  be  observed  is  the  only  thing  in  respect  to  which  the  defend- 
ants are  made  competent,  by  express  words,  to  make  contracts 
with  railroad  corporations  concerning :  the  language  of  the  statute 
in  that  regard  being  that  it  shall  be  lawful  for  the  defendants  to 
make  contracts  with  the  several  railroad  companies  having  lines 
running  through  Hudson  county,  for  the  transportation  and  de- 
livery  of  live  stock  at  the  defendants'  yards.  It  is  important  to 
notice  that  the  legislature  were  dealing  with  the  very  matter  now 
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under  consideration,  namely,  what  should  be  the  relation  of  the 
defendants  to  railroad  corporations  having  a  terminus  in  Hudson 
county.  The  legislature  probably  believed  that  the  works  the  de- 
fendants proposed  to  construct  wouid.be  of  great  advantage  to  the 
railroads,  affording  them  a  safe  and  convenient  place  for  making 
delivery  of  live  freight  to  its  consignees,  and  for  that  reason  they 
gave  the  defendants  permission  to  lay  tracks  connecting  their 
yards  with  the  railroads,  and  also  authorize  them  to  make  con- 
tracts with  the  railroads  for  the  delivery  ol  live  stock  at  their 
yards,  but  they  went  no  further.  They  neither  imposed  upon  the 
railroads  the  duty  of  making  delivery  of  live  stock,  against  their 
will,  to  the  defendants,  nor  upon  the  defendants  the  duty  of  re- 
ceiving live  stock,  against  their  will,  from  the  railroads.  It  was 
obviously  the  intention  of  the  legislature  to  leave  the  matter  of  the 
delivery  of  live  stock  by  the  railroads,  and  the  reception  of  it  by 
the  defendants,  to  be  controlled  entirely  by  such  contracts  or  ar- 
rangements as  the  parties  might  see  fit  to  make.  No  duty  in  that 
regard  is  imposed  by  the  statute,  in  express  words,  upon  either, 
and,  so  long  as  this  continues  to  be  the  case,  no  duty  can  be  im- 
posed by  the  courts  without  usurping  legislative  power.  A  re- 
mark made  by  Mr.  Justice  BuLLER  in  Jones  v.  Smart,  i  Term  R, 
44,  and  quoted  with  approbation  by  Chief  Justice  Beaslev  in 
Falmateer  v.  Tilton,  40  N.  J.  Eq.  555,  is  directly  in  point.  He 
said:  "We  are  bound  to  take  the  act  of  parliament  as  they  have 
made  it.  A  casus  omissus  can  in  no  case  be  supplied  by  a  court 
of  law,  for  that  would  be  to  make  laws," 

Thus  far  the  case  has  been  considered  as  if  it  were  the  proper 
subject  of  equity  jurisdiction.     That,  however,  is  not  my  opinion. 
On  the  contrary,  1  think,  both  in  its  substance  and  details,  it  is 
entirely  outside  of  the  proper  jurisdiction  of  a  court  of 
equity.     It  is  without  a  single  equitable  feature  or  ele-    CoatpUin- 
ment.     The  suit  is  not  brought  to  protect  an  exclusive     uti  out 
franchise,  as  was  the  action  in  Camden  Horse  R,  Co.     not  propv 
V.  Citizens'  Coach  Co.,  31  N.  J.  Eq.  525,  on  appeal,  33     nltjsataf 
N.  J.  Eq.  267;  I  Am.  &  Eng.  R.  R.  Gas.  190,  but  the    sqidty 
complainants'  case  stands  on  nothing  but  the  violation    juiadletlon. 
of  an  alleged  legal  right,  which  right  is,  as  a  matter  of 
law,  disputed  and  unsettled,  has  the  support  of  neither  precedent 
nor  principle,  and  rests  on  nothing  but  analogies  and  implications. 
A  court  of  equity  may  interpose  under  some  circumstances  to  pro- 
tect a  legal  right,  as  when  a  violation  is  threatened,  or  is  being 
actually  committed,  which  will  do  irreparable  damage,  but  it  must 
be  made  clearly  to  appear  that  the  complainant  has  the  right  he 
claims  :  for,  if  he  is  without  right,  the  court  is  without  jurisdiction. 
There  can  be  no  damage,  irreparable  or  otherwise,  where  there  is 
no  violation  of  a  right.     To  justify  the  interference  of  a  court  of 
equity  in  such  a  case,  the  legal  right  set  up  by  the  complainant 
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must  be  clear,  for,  as  was  said  by  Mr.  Justice  DiXON,  speaking  for 
the  court  of  eirorsand  appeals,  in  Outcalt  v.  Geoi^  W.  Helme  Co., 
42  N.  J.  £q.  665,  where  the  question  is  one  of  legal  right,  a  condi- 
tion precedent  to  the  right  of  the  complainant  to  bring  his  adver- 
sary into  a  court  of  conscience  is  that  the  latter's  conduct,  which 
is  claimed  to  be  wrongful,  shall  appear  to  be  unconscientious;  and 
that  this  cannot  be  shown,  unless  it  is  made  to  appear  that  the  de- 
fendant has  violated  a  legal  right  which  had  been  previously  es- 
tablished against  him  by  a  judgment  at  law,  or  which,  on  thtf  ad- 
mitted facts  of  the  case,  appears  to  be  free  from  doubt  or  question. 
The  complainants  do  not  complain  that  the  defendants  have  in- 
vaded their  property,  and  are  there  wantonly  committing  great 
and  serious  damage,  nor  that  the  defendants  are  so  using  their 
own  property  as  to  cause  irreparable  injury  to  the  complainants' 
property,  but  their  complaint  is  that  the  defendants  refuse  to  give 
them  such  use  of  their  (the  defendants')  property  and  servants  as 
they  are  entitled  to  by  law,  and  that  they  suffer  irreparable  harm 
inconsequence.  What  the  complainants  want  is  that  the  court 
shall,  for  their  benefit,  control  the  defendants,  not  only  in  the  use 
of  their  property,  but  in  the  conduct  of  their  business.  Nothing 
short  of  a  case  uf  the  most  extreme  necessity,  where  the  legal 
right  is  entirely  free  from  doubt,  the  injury  great  and  ruinous, 
and  the  defendants'  conduct  wholly  indefensible,  would  justify  the 
■  exercise  of  so  strong  a  power  by  any  judicial  tribunal, 

Besides,  it  is  quite  apparent,  as  I  think,  that  the  court  could  not 

attempt  to  extend  to  the  complainants  the  relief  they 
Oeuttunet  ask  in  this  case,  without  very  soon  being  confronted  bya 
lntnte«  condition  of  affairs  which  would  compel  it  either  to 

wltbwnidBat  usurp  power,  or  to  very  greatly  relax  its  control  over 
ofdabndutti  the  defendants.  By  the  express  terms  of  their  charter, 
InutniM.         the  defendants  are  given  power  to  adopt  regulations  for 

the  well  ordering  of  their  business.  Under  this 
power,  they  would  probably  have  the  right,  among  other  things, 
to  make  a  regulation,  requiring  that  when  live  stock  is  delivered  to 
them  some  evidence  shall  be  delivered  with  it,  showingthatitisin 
a  healthy  condition,  or  that  they  shall  have  the  right  to  have  it  in- 
spected by  their  own  inspector  before  receiving  it,  and  also  to  pre- 
scribe other  regulations,  fixing  the  hours  in  each  day  when  stock 
may  be  delivered,  and  the  places  on  their  yards  at  which  each 
particular  kind  must  be  delivered.  The  power  of  making  such 
regulations  as  may  be  necessary  and  convenient  for  the  well  or- 
dering of  their  business  has  been  committed  by  the  legislature  to 
the  defendants,  and  belongs  to  them  alone.  Their  power  in  this 
respect  is  subject  to  but  a  single  condition,  and  that  is  the  regula- 
tions they  make  must  be  reasonable.  In  all  other  respects,  the 
defendants  are  the  judges,  and  their  judgment  is  final.  If  the 
reasonableness  of  any  regulation  they  may  adopt  should  be  dis- 
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puted  in  a  court  of  law,  the  question  whether  it  was  reasonable  or 
not  would,  in  the  first  instance,  have  to  be  settled  by  a  jury.  A  ■ 
common  law  judge  has  no  authority  to  pass  upon  a  question  of 
that  kind,  except  in  reviewing  the  verdict  of  a  jury.  State  v. 
Overton,  24  N.  J.  Law,  435  ;  Railroad  Co.  v.  Ayres,  29  N.  J.  Law, 
393.  Up  to  the  time  this  controversy  arose  the  defendants  had 
adopted  no  regulations  for  the  conduct  of  their  business  with  rail- 
road companies.  There  was  no  reason  they  should;  for,  up  to 
that  time,  all  their  transactions  with  such  corporations  had  been 
carried  on  under  arrangements  that  were  mutually  satisfactory  and 
advantageous.  Now,  however,  if  the  court  should  decide  that  the 
complainants  were  entitled  to  the  right  they  claim,  the  defendants 
would,  without  doubt,  exercise  their  right  to  conduct  their  busi- 
ness, in  their  own  way,  by  the  adoption  of  such  regulations  as  to 
them  might  seem  proper.  These  regulations  would  undoubtedly 
become  at  once  a  new  subject  of  controversy.  The  defendants 
would  probably  so  frame  them  as  to  narrow  the  right  accorded 
to  the  complainants  to  its  smallest  possible  limit.  Whose  province 
would  it  be  to  settle  the  many  questions  which  would  certainly  be 
raised  respecting  the  reasonableness  of  the  regulations  adopted  by 
the  defendants, — the  chancellor  or  a  jury  ?  Could  a  court  of  equity 
in  a  case  where  the  sole  ground  of  its  jurisdiction  is  a  right  to  in- 
terpose to  prevent  irreparable  damage,  draw  to  itself  as  incident  to 
the  jurisdiction  thus  acquired,  so  many  litigations,  which,  accord- 
ing to  the  well  established  boundary  between  the  two  jurisdic- 
tions, belong  exclusively  to  the  common  law  courts  ?  If  the  chan- 
cellor should  assume  jurisdiction  in  this  case,  he  would,  in  my 
judgment,  undertake  to  exercise  what  Judge  SllARSWOOD  in 
Audenried  v.  Philadelphia  etc.  R.  Co.,  ^  Pa.  St.  370,  called  a 
"dangerous  and  alarming  power."  He  would  in  effect,  deprive 
the  directors  of  the  defendant  corporation  of  their  right  to  man- 
age its  affairs,  and  substitute  himself  as  its  supreme  manager. 
This  I  cannot  advise  him  to  do.  Both  for  the  want  of  legal  right, 
and  also  because  the  case  is  not  the  proper  subject  of  equity  juris- 
diction, the  complainants'  bill  should,  in  my  judgment,  be  dis< 
missed,  with  costs. 
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International  Express  Co. 


Grand  Trunk    R.  Co.  of  Canada. 

{Mai»e  SKfrrme  ytiditial  Court,  December  10,  1888.) 

IMMTliiiliMtlan—SxpraMBnalnHs— Foreign  Corpon.Uau,~  Under  the  prorition* 

of  the  Miilne  statute  requiring  railroad  companies  to  extend  equal  racilities  and 
accomtnodations  toatlperEona  or  companies  engaged  in  the  eiprcsB  business 
within  the  State,  foreign,  »■  well  bh  domestic,  express  companies  are  protected. 

Buns — STkilaaof  Statnlo — InJimctlaD, — In  answer  to  a  bill  to  enrorce  com- 
pliance by  a  railroad  company  with  the  statute  requiring  it  to  give  equal  Tacitities 
to  all  express  companies,  the  defendant  stated  that  it  had  taken  the  eipresE  busi- 
ness on  its  route  exclusively  into  its  own  hands.  The  evidence  showed  that,  in 
answer  to  plaintiff's  demand  Tor  express  facilities,  the  railroad  company  stated 
that  it  was  inconvenient  to  it  to  accommodate  two  express  companies.  The 
plaintiff  having  urged  its  right  to  obtain  facilities,  the  defendant  thereupon  i^tated 
that  it  would  take  the  business  Into  its  own  hands,  and  asserted  that  as  a  tempo- 
rary arrangement.unlil  itcouldobtaintheneccssary  equipment  for  the  work,  it  had 
employed  the  express  company  which  already  had  facilities,  to  do  the  busi- 
ness for  It.  It  was  shown  that  notwithstanding  such  pretended  agreement,  no 
perceptible  change  had  been  effected  although  a  period  of  nearly  4  years  had 
elapsed.  Htld,  that,  under  the  circumstances,  the  method  adopted  must  be 
deemed  to  be  an  attempt  to  evade  the  spirit  of  the  statute  and  that  the  remedy 
asked  mustlx  granted. 

On  report  from  Supreme  Judicial  Court. 

Bill  by  the  International  Express  Co.  against  the  Grand  Trunk 
Railway  of  Canada,  for  a  mandatory  injunction  requiring  the  re- 
spondent to  transport  over  its  road  the  plaintiff's  express  freight. 
A  preliminary  injunction  was  granted  pending  the  suit. 

C.  S.  Strout,  H.  W.  Gage  and  F.  S.  Stroul  for  complainant. 

A.  A.  Strout  for  defendant- 

Peters,  C.  J. — This  bill  was  brought  to  require  the  defendants 
to  transport  over  the  railroads  controlled  and  operated  by  them, 
between   the  points  of   Portland  and    Lewiston.  the 
StatMunt        freight   business   of   the  plaintifTs,  upon   equal   terms 
of  MM.  and  conditions  with  those  granted  other  express  com- 

panies.    The  statute  requires  that  railroads  shall  extend 
equal  facilities  and  accommodations  to  all  persons  or  companies. 
Rev.  St.  c.  5!,  §  134.     The   court   has   acted   upon    this  statute, 
sustaining  the  right  which  the  plaintiffs  contend  for. 
New  England  Express  Co.  v.  Maine  Cpnt.  R.  Co.,  5; 
Me.  188.     The  same  doctrine  is  strongly  defended  in 
McDufTee  v.  Portland  &  R.  R.  Co.,  52  N.  H.  430,  and 
in    many   cases.     Difficult   questions   might   arise  in 
some  instances  as  to  what  should  be  considered  strictly 
express  business.     But   no   question  of   the   kind   occurs  here. 
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because  the  defendants  maintain  the  right  to  refuse  taking  any 
and  all  express  business,  excepting  as  it  shall  be  controlled  and 
managed  by  themselves.  There  can  be  no  doubt,  however,  that 
there  is  a  marked  line  between  the  general  business  of  express 
companies  and  that  of  railroad  companies.  The  express  com- 
pany is  a  wheel  within  a  wheel,  doing  a  business  of  details,  much 
of  the  responsibility  of  which  consists  in  work  both  preliminary 
and  subsequent  to  the  railroad  transportation.  It  is  well  known 
that  where  railroad  companies  have  undertaken  to  assume  exclu- 
sively to  themselves  that  class  of  business  over  their  roads,  they 
have  managed  it  under  an  administration  independent  of  their 
general  affairs.  We  indulge  in  these  observations,  which  will 
have  an  application  upon  a  question  of  facts  in  the  case  which 
will  presently  appear. 

It  is  objected  by  the  defendants  that  the  plaintifTsare  a  foreign, 
and  not  a  domestic,  corporation.     That   fact  does  not  disentitle 
them  to  maintain  this  complaint.     The  statute  pro- 
tects "all  persons  engaged"  in  the  business  within  the     Fonlgn 
State,    We  permit  the  commercial  world  to  do  business    eoipontlnu 
within  our  borders.  BntlUsd  w 

The  defendants  set  up  in  defence  of  their  right  to    bdlltiM. 
ignore  the  claims  of  the  complainants  that  they  had 
taken   the   express   business  on   their   route,  within   the   points 
named,  exclusively  into  their  own  hands,  and  that  they  are  under 
no  obligation  to  extend  privileges  or  accommodations 
to  express  companies  who  are  competitors  of  them-    Cmdpmij 
selves,  and  that  the  statute  provision  was  to  protect     uUng 
the  express  companies  as  between  themselves.and  not     bulnMi 
as  between  them  and  railroad  companies.     In  this  al-     Into  iU  own 
legcd  defence  are  two  questions — First,  whether  the     liuidt- 
allegation  of   fact  is  sustained ;   secondly,  what  result    XvMin  of 
will  follow  if   the  facts  are  proved.     Both  questions    lUtnta. 
have  been  argued  by  the  counsel  for  the  parties.     The 
second  question  we  do  not  propose  on  this  occasion  to  consider,  as 
we  are  satisfied  that  the  facts  alleged  by  the  defendants  are  not 
proved.     The  burden  of  excuse  or  explanation  is  on  them.     They 
must  show  why  it  is  that  the  complainants'  demands  are  not  com- 
plied with.     Their  evidence  on  this  point  fails.     It  breathes  the 
spirit  of  evasion  and  pretext.     It  may  be  formally  and  superficially 
true,  but  it  is  really  untrue.     The  outside  gauze  does  not  cover  the 
inside  meaning.    It  is  not  pretended  that  the  defendants  were  doing 
any  express  business  on  their  own  account  when  they  first  refused 
to  carry  the  express  freight  of  the  complainants.     The  answer  was 
that  it  would   be   inconvenient    to    them   to  accommodate  two 
express  companies.     The  Merchants'  Express  Company  was  then 
doing  its  business  over  their  road.     But,  by  the  increasing  impor- 
tunity of  the   complainants  foi  an  equal  recognition  with   the 
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other  express  company,  the  defendants  were  led  to  resort  to  the 
excuse  that  they  would  take  the  business  into  their  own  hands, 
and  they  asserted  that,  as  a  temporary  arrangement,  until  they 
could  equip  themselves  for  the  work,  they  had  employed  the 
Merchants'  Express  Company  to  do  the  business  for  them.  It 
seems  on  its  face  a  singular  mode  of  business,  to  claim  to  do  an 
express  business  themselves,  and  hire  an  express  company  to  do 
it  for  them.  Such  real  or  pretended  arrangements  would  easily 
avoid  the  law,  which  was  designed  to  prevent  unequal  privileges 
and  accommodations.  The  evidence  discloses  that  the  idea  was 
more  in  intention  than  in  fact.  One  of  the  managers  of  the  rail- 
road company  states  that  on  April  30,  1885,  the  company  had 
iissumed  the  business.  On  May  11,  1885,  its  counsel  wrote  the 
complainants  that  the  company  would  do  so.  The  pretension  is 
that  there  was  a  contract  in  writing  that  the  Merchants'  Express 
Company  were  to  act  as  their  agents  during  their  (railroad  com- 
pany's) pleasure,  which,  of  course,  might  not  continue  longer  than 
the  complainants'  importunity  lasted.  The  affidavit  of  Haines, of 
the  Merchants'  Express  Company,  seems  to  consist  mostly  of  an 
argument  against  the  injustice  of  another  company  competing 
for  the  business  with  them,  when  there  was  not  business  enough 
even  for  one  company,  and  he  asserts  that  a  temporary  contract 
had  been  made  by  which  they  were  to  act  as  agents  of  the  rail- 
road  company.  But  no  contract  is  produced  in  evidence,  and  all 
its  terms  are  not  stated.  Its  production  might  disclose  whether 
the  express  company  were  or  not  to  take  all  the  earnings  for  doing 
all  the  work,  and  whether  it  be  a  real,  or  merely  a  nominal  and 
deceptive,  bargain.  The  rebutting  affidavits  go  to  show  that 
no  perceptible  change  has  been  effected ;  that  all  the  routine 
business  appears  to  be  the  same  now  as  ever  before;  that  the 
Merchants'  Express  Company  retains  its  offices,  its  signs,  its 
books,  its  mode  of  receiving  and  delivering  goods,  and  giving 
receipts  therefor;  and  that  the  Canadian  Express  Company 
also  runs  over  nearly  all  of  the  same  route.  The  complaint  in 
this  case  was  heard  in  May,  1885,  and  it  would  not  be  denied  by 
the  defendants  that  no  change  has  been  discernible  from  that  time 
till  the  present,  a  lapse  of  nearly  four  years.  The  injunction 
should  be  made  perpetual  to  this  extent:  that  it  shall  stand 
unless,  upon  a  motion  to  dissolve,  it  appear  that  a  new  state  of 
facts  exists  which  would  make  it  reasonable  to  qualify  or  dissolve 
the  same.  The  complainants  are  entitled  to  costs.  Decree 
accordingly. 

Walton,  Virgin,  Libbev,  Foster,  and  Haskell,  JJ.,  con- 
curred. 
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the  defendant  alleged  that  it  became  liable  to  the  favored  companj'  for  a  tre^paea 
upon  its  mine  from  which  great  damage  resulted  ;  that  it  had  aUo  made  a  contract 
with  the  favored  company  by  which  the  Ealter  wag  to  furnish  defendant  with 
coal  for  use  on  ita  locomotives  at  a  reduced  price,  and  that  the  favored 
companjr  had  contracted  to  give  the  defendant  a  prior  right  to  the  purchase  of 
its  stock  in  the  event  of  its  designing  to  make  a  sale  within  a  stated  period.  The 
aniwer  further  alleged,  that  it  was  believed  when  said  contract  was  made,  that 
the  amount  to  be  paid  b_v  the  favored  company  for  the  Iransportation  of  coal 
would  be  equal  to  scheduled  rates.  Held,  that  as  it  could  not  be  ascertained  from 
the  contract  or  olherwise  that  the  considerations  set  out  were  sufficient  to  make 
up  the  discount  on  the  schedule  rate,  it  would  afford  no  protection  to  the  defend- 
ant for  the  discrimination  in  rates  to  which  plaintiff  and  other  shippers  were 
subjected,  and  that  the  defence  was  insufficient.  Goodridge  v.  Union  PaciHc  R. 
Co.,  37  Fed.  Rep.  i8s, 

8une — SlflBreiiae  In  (Jaantltr. — The  fact  that  a  reduced  rate  was  given  because 
the  quantity  of  freight  shipped  by  the  shipper  was  much  larger  than  that  shipped 
by  the  petitioner,  and  hence  that  there  was  a  larger  proportionate  expense 
attending  to  the  handling  and  transportation  of  the  smaller  shipment,  it  is  not 
sufficient  jusliRcation  for  a  discrimination  in  rates.  Kingsley  v.  Buffalo,  New 
York  &  Philadelphia  R.  Co.,  37  Fed.  Rep.  181. 

Bkme — Int«rttaM  Commarc*  Act — ludletment. — Under  section  2  of  the  inter- 
Btate  commerce  act  it  is  immaterial  how  the  prohibited  discrimination  is  effected, 
whether  by  a  special  rate  afforded  to  one  shipper  and  not  to  another,  or  bj  a 
"  rebate,  drawback  or  other  de\'ice,"  and  for  that  reason  it  is  unnecessary  to  aver 
in  an  indictment  by  what  particular  device  the  defendant  discriminated  in  favor 
of  a  particular  shipper.  In  an  Indictment  for  a  violation  of  the  third  section  of 
the  act  which  declares  it  to  be  unlawful  for  a  carrier  subject  to  the  provisions  of 
the  act  "to  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to 
any  particular  person  ...  in  any  respect  whatever  or  to  subject  anj'  particu- 
lar person  ...  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in 
»ny  respect  whatever,"  it  is  not  necessary  to  aver  that  the  service  referred  to  as 
having  been  rendered  for  the  parlies  named  and  charged  for  at  a  different  rate 
was  rendered  "under  substantially  similar  circumstances  and  conditions."  A 
count  in  an  indictment  under  the  statute  which  leaves  it  uncertain  whether  the 
pleader  intended  to  charge  that  the  defendant  demanded  of  merchants  doing 
business  In  i^Iannlbal  greater  compensation  for  the  transportation  of  goods  from 
that  city  to  Helper  than  he  demanded  of  the  railroad  company  for  the  trans- 
portation of  goods  between  the  same  points,  or  greater  compensation  than  he 
demanded  of  the  latter  company  for  transporting  goods  from  Chicago  to  Helper, 
is  bad  on  demurrer.  Under  the  provision  of  section  10  of  the  interstate  com- 
merce act  that  any  agent  of  a  railroad  company  that  Is  subject  to  the  provisions 
of>the  act  shall  be  amenable  to  the  penalties  denounced  therein  if  he  wilfully 
does  any  prohibited  act ;  it  is  not  necessary  either  to  allege  or  prove  that  the  par. 
ticular  unlawful  act  complained  of,  was  done  under  authority  conferred  by  big 
principal  or  by  its  direction.  It  is  Bui!icient  to  show  that  the  accused  was  in  fact 
an  agent  of  a'raitroad  subject  to  the  provisions  of  the  act,  and  that  the  wrong 
was  committed  under  the  color  of  his  office  or  agency.  United  States  v.  Tozer 
37  Fed.  Rep.  635. 

37  A.  &  E.  R.  Cas.— 40 
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Denver  and  Rio  Grande  R.  Co. 

{Colorado  Sufreme  Court,  Martk  IS.  1889.) 

OaxTlBC*  or  Oooda — Connsctlni  CurlBr — Bhltip«r'i  DlreeUoiu — Uml — If  a  rsii- 
road  companj'  which  has  received  goods  for  traneportation  Co  an  ei Ira- terminal 
point  with  directions  to  forward  the  gaine  thereto  upon  a  specified  tine  of  railwaj, 
delivers  the  same  to  a  connecting  carrier  other  than  that  specified  by  the  shipper, 
and  such  connecting  carrier  receives  the  goods  in  the  usual  course  of  business 
without  notice  of  the  special  directions,  the  latter  carrier  is  entitled  to  charge 
reasonable  freight  rates  for  Che  carriage  of  the  goods  and  has  a  lien  therefor. 

Appeal  from  District  Court,  Pueblo  County. 

Actions  of  replevin  by  William  H.  Price  against  the  Denver  & 
Rio  Grande  R.  Co.,  for  certain  salt  belonging  to  the  plaintiff  and 
retained  by  the  defendant  under  an  alleged  lien  for  freight  charges. 
The  plaintiff  appeals  from  judgments  for  the  defendant. 

Pitkin  &  Richmond  for  appellant. 

John  M.  Waldron  and  E.  O.  Wolcott  for  appellee. 

Stallcup,  C. — A  lar^e  quantity  of  salt  in  barrels  was  shipped 
by  railway  from  Milwaukee  or  Chicago  to  Pueblo,     The  salt  was 

received  at  Omaha  from  a  connecting  line,  and  carried 
Facta.  from   there  to  Denver  by  the  Union  Pacific  Railway 

Company.  Denver  being  the  end  of  its  line  in 
the  direction  of  Pueblo,  it  delivered  the  salt  to  the  said  railway 
company,  appellee,  to  be  carried  by  it  on  its  connecting  line  from 
Denver  to  Pueblo;  and  accordingly  the  said  railway  company, 
appellee,  paid  the  back  charges  for  carrying  the  salt  to  Denver, 
and  received  and  carried  it  to  Pueblo.  The  said  William  H. 
Price,  the  appellant,  claiming  to  be  the  owner,  and  entitled  to  the 
possession,  of  the  salt  there,  replevied  the  same  from  the  said 
railway  company,  appellee,  upon  its  refusal  to  deliver  the  same, 
upon  tender  of  the  said  back  charges  by  it  paid,  without  tender 
or  payment  of  the  reasonable  charges  for  carrying  the  salt  from 
Denver  to  Pueblo ;  it  being  claimed  that  the  said  railway  com- 
pany, appellee,  was  not  entitled  to  payment  of  such  chaises,  for 
the  reason  that  it  had  carried  the  salt  without  authority  so  to  do, 
in  that  the  consignor  thereof  had  directed  that  the  salt  should  be 
carried  from  Denver  to  Pueblo  by  another  railway  company,  hav- 
ing a  connecting  hne  running  from  Denver  to  Puebio.  A  por- 
tion of  the  said  salt  was  replevied  in  one  of  these  actions,  and  the 
remainder  thereof  in  the  other.     The   issues   and  the   evidence 
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■were  substantially  the  same  in  the  two  cases.  The  court  found 
the  issues  of  fact  for  the  railway  company,  appellee,  in  both  cases, 
and  gave  judgment  accordingly. 

There  was  considerable  evidence  to  show  that  the  salt  was  re- 
ceived by  the   railway  company,  appellee,  at  Denver,  from  the 
Union  Pacific  Railway  Company,  in  the  usual  and  cus- 
tomary course  of  business  between  connecting  lines  of    Bptdtl 
railroads,  in  good  faith  and  belief  that  the  said  Union     dlMotiou 
Pacific  Railway  Company  had  good  right  and  author-    to  TwwtTins 
ity  to  so  deliver  the  same  to  be  carried  from  Denver  to     Mrrlar. 
Pueblo,  and  without  knowledge  that  its  authority  in 
this  regard  was  in  any  way  limited;  and  there  being  no  testimony 
that  the  said  railway  company,  appellee,  knew  that  the  said  Union 
Pacific  Railway  Company  had  been   directed  to  deliver  the  said 
sali  to  another  railway  company  at  Denver,  for  carriage  to  Pueblo, 
the  findings  in  this  regard  were  warranted  by  the  evidence.     The 
railway  company,  appellee,  having  so  received  and  carried  the  salt 
from  Denver  to  Pueblo,  the  question  arises,  was  it  entitled  to 
have  its  reasonable  charges  therefor,  and  to  have  a  lien  upon  the 
said  salt  until  such  charges  were  paid? 

If  the  consignor  does  not  accompany  the  goods  so  shipped,  some 
one  must   act  as  his  agent  at  the  end  of  the  several  lines  over 
which  the  goods  are  carried,  in  the  matter  of  selecting 
a  connecting  line,  and  delivering  the  goods  to  such     BaoalTliig 
connecting  line,  to  be  carried  on  to  their  destination.     Mirlarli 
In  the  absence  of  any  other  person  the  carrier  so  acts    fnrwuding 
at   the   end   of  its   line.     Briggs   v.   Lowell  R.  Co.,  6    afeiit  rf 
Allen   246,     Their  being  no  other  person  to  so  act,  in     ihlppar. 
this  instance,  at  the  end  of  the  line  of  the  said  Union 
Pacific  Railway  company,  that  company's  action  in  the  matter 
was  as  the  agent  of  the  consignor,  and  accordingly  bound  him. 
The  acts  of  such  agent  being  within  the  scope  of  the  business  in 
hand,    and  clearly  within  the   powers    apparent  from 
and  implied  by  the  circumstances,  it  must  follow  that    Oonneotiiig 
the     limitations     thereon    imposed  by  the  consignor    rarrier  not 
were  without  effect  upon  a  succeeding  carrier,  dealing    boudbj 
with  such   agent   without  knowledge   thereof.     And    iptdkldina- 
the   rights    of    such   carrier    so   receiving  and  carrying    ttan  vitlioot 
the  goods  would  be  the  same  as  if  no  such  limitations    notlM 
had  been  put  upon  the  agent's  authority  in  the  matter    ttiera^. 
of   forwarding   the   goods.     Higgins  v.  Armstrong,  9 
Colo.  38;  Patten  v.  Union    Pacific   R.  Co.,  29  Fed.    Rep.    590. 
See  Schneider  v.  Evans,  9  Amer,  Law  Reg.  (N.  S.)  536,  and  note. 

The  judgments  should  be  affirmed. 

Rising,  C,  concurs  specially.     De  France,  C,  concurs. 
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Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion 
the  judgment  is  a^irmed. 

OonnMiUaB  OarrlaTB — BpaolAl  DtreoUoni — Ueni. — If  the  carrier  receiving  goods 
is  instrucled  hy  the  shipper  to  forward  them  to  their  destination  bj  a  certain  con- 
necting carrier,  a  connecting  carrier  other  than  that  Epccified  onlv  has  a  right  to 
freight  and  a  lien  therefor  in  the  event  of  its  having  received  the  good«  and  trans- 
ported them  in  ignorance  of  the  shipper's  directions.  Marks  upon  the  package 
indicating  the  route  are  to  be  considered  by  the  jurj  In  determining  the  question 
of  thecarrier's  knowledge.  Bird  -v.  Georgia  R.  Co.,  71  Ga.  655  ;  s.  c^  27  Am.  & 
£ng.  R.  R.  Cat.  39. 


Flint  &  Pere  Marquette  R.  Co. 

(  Wisconiin  Sufreme  Court  January  S9,  1889.) 

OurUf*  of  Goods— OoniwctlAS  Curlers — LlAbUity. — In  an  action  to  recover 
damages  for  the  destruction  of  goods  shipped  over  defendant's  line  it  appeared 
that  the  bill  of  lading  was  in  the  following  tennis:  "Shipped  by  R.  P.  Sc  Co.,  the 
following  articles  in  good  order  Co  be  delivered  in  like  good  order  as  addressed 
without  unnccessarv  delay,"  "consigned  to  II.  &  K.,  Onekama,  Mich,"  Held, 
that  the  contract  entered  into  was  a  contract  for  the  carriage  of  the  goods  to  Onek- 
ama. and  that  the  defendant  was  not  released  from  liabilily  by  the  fact  that  the 
C)ds  were  warehoused  at  the  termination  of  its  road  for  the  purpose  of  being 
warded  by  a  connecting  carrier, 

Sams — Antborlty  of  Agent — Evldance. — In  such  on  sclion,  it  is  not  neceesary 
that  the  express  authority  of  the  defendant's  agent  to  contract  to  ship  the  goods 
over  a  connecting  line  should  be  proved  when  it  is  shown  that  he  acted  as  agent 
in  a  proper  place  for  receiving  goods  by  the  company,  and  was  in  posession  of  the 
company's  stamp  to  be  used  on  such  receipts,  and  that  the  company  took  pos- 
session of  the  goods  and  caused  them  to  be  shipped  with  at  least  a  presumptive 
knowledge  of  the  terms  of  the  receipt. 

Appeal  from  Circuit  Court,  Mihvaukee  County, 

Action  by  H.  N.  Hanson  against  the  Flint  &  Pcre  Marquette 
R.  Co.,  to  recover  the  value  of  certain  goods  lost  while  in  transit 
under  a  bill  of  lading  issued  by  the  defendant.  The  defendant, 
appeals  from  a  judgment  for  the  plaintiff. 

E.  Mariner  and  F.  M.  Hoyt  for  appellant. 

Winkler  Flanders,  Smith,  Bottum  &  Vilas  for  respondents. 

OrtON,  J. — The  facts  are  substantially  as  follows :     Roundy, 
Peckham  &  Co.,  merchants  of  the  city  of  Milwaukee,  on  Novem- 
ber 2,  1887,  upon  an  order  from  Hanson  &  Kirsh,  the 
FMti.  respondents    of    Onekama,   Mich.,    shipped  to  them 

by    the    appellant    company  a  lai^   bill    of    goods. 
Roundy,  Peckham  &  Co.  on  that  day  sent  the  goods  to  the  ware- 
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house  of  the  appellant  by  their  drayman,  and  received  in  return 

the  following  receipt:    "Original."  "Milwaukee, ,  188-." 

"Shipped  by  Roundy,  Peckham  &  Co.  the  following  articles,  in 
good  order,  to  be  delivered  in  like  good  order,  as  addressed,  with- 
out unnecessary  delay."  "Consigned  to  Hanson  &  Kirsh,  One- 
kama,  Mich."  "Description  of  articles."  — "Weight."  Here 
follows  a  list  of  the  articles  shipped,  covering  four  sheets  of  pa- 

Eer,  upon  each  of  which  is  the  same  heading  as  above,  and  on  the 
ice  of  the  receipt,  and  on  each  page  or  sheet,  is  stamped  by  the 
agent  of  the  appellant  company,  the  following;  "  F.  &  P.  M.  R. 
R.  Co."  "rec'd."  "Nov.  2nd,  1887,"  "By  Agent,"  "  Milwaukee." 
On  the  face  of  the  stamp  is  written  the  letter  "  P."  The  stamp 
was  affixed  to  the  receipt  by  a  Mr.  Powlett,  the  agent  of  the  ap- 
pellant company  on  that  day,  who  wrote  the  letter  "  P."  thereon 
as  his  initial  letter,  and  the  stamp  used  by  him  was  the  one  custo- 
marily used  by  the  agent  for  such  purpose.  A  portion  only  of 
the  goods  arrived  at  Onekama,  their  destination,  the  remainder 
having  been  burned  or  damaged  at  Manistee,  Mich.,  by  fire.  The 
value  of  the  goods  so  lost  was  $651.74,  for  which,  and  interest  of 
$45.62,  making  a  total  of  $697,36,  the  jury  rendered  a  verdict  for 
the  plaintiffs  by  direction  of  the  court,  and  from  the  judgment 
thereon  this  appeal  is  taken. 

The  contention  of  the  learned  counsel  of  the  appellant  is  that 
the  defendant  was  entitled  to  show  that  its  route  and  line  as  a 
carrier  extended  no  further  than  Manistee,  Mich.,  and  that  said 
goods  were  safely  carried  to  that  point,  and  deposited  in  a  ware- 
house, and  in  a  place  set  apart  for  the  use  of  the  captain  and  pro- 
prietor of  a  boat  called  "  Adriene,"  which  plied  between  Manistee 
and  Onekama,  who  receipted  for  the  goods,  and  was  in  the  act  of 
removing  them,  and  had  removed  a  part  onto  his  boat  when  the 
warehouse  was  totally, destroyed  by  fire,  and  the  goods  not  then 
removed  were  destroyed  or  injured  without  negligence  of  the  de- 
fendant ;  and  that  the  defendant  was  entitled  to  show  further  that 
Roundy,  Peckham  &  Co.  well  understood  that  the  custom  was 
between  the  defendant's  line  and  such  connecting  carrier,that 
such  connecting  carrier  had  nothing  to  do  with  the  defendant's 
line  and  the  circumstances  connected  with  the  giving  of  the  re- 
ceipt, and  that  the  agent,  Powlett,  had  no  authority  to  make  a 
through  bill  of  lading  between  Milwaukee  and  Onekama.  This 
evidence  was  ruled  out  by  the  court,  and  proper  exceptions  taken. 
The  admissibility  of  this  evidence  depends  upon  the  legal  char- 
acter  of  the  receipt  as  being  a  full  and  perfect  contract  to  carry 
the  goods  through  the  entire  route,  or  otherwise.  If  the  receipt 
constitutes  a  through  bill  of  lading  of  the  goods  from  Milwaukee 
to  Onekama,  then  it  could  not  be  contended  that  any  parol  evi- 
dence could  be  given  to  explain  or  vary  it,  and  what  is  established 
by  contract  cannot  be  changed  or  affected  by  custom. 
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The  general  usage  of  a  railroad  company  in  respect  to  forward- 
ing goods  marked  for  points  beyond  its  terminus  will  be  deemed 

to  enter  into  its  contract  of  transportation.  Hooper 
*^*™,  V.  Chicago  &N.  W.  R.  Co.,  27  Wis.  81 ;  Wood  v.  Mil- 
"^  **    waukee  &  St.  Paul  R.  Co.,  Id.  541.     Nor  could  it  be 

contended   that   the   express   authority  of  the  agent 

must  be  proved  when  he  acted  as  such  in  the  proper 
^^  place  for  receiving  goods  for  the  company,  and  was  in 

possession  of  the  company's  stamp  te  be  used  on  such 
receipts,   and   the   company  took   possession   of  the  goods,  and 

caused  them  to  be  shipped,  with  knowledge  of  the  re- 
Aathori^  ceipt,  which  it  must  be  presumed  the  company  had 
ol  tgnt.        before  they  were  shipped.     No  other  proof  of  agency 

is  necessary  than  that  the  agent's  acts  justify  the  party 
dealing  with  him  in  believing  that  he  had  authority.  Kasson  v. 
Noltner,  43  Wis.  646. 

The  sole  question,  therefore,  is,  does  the  receipt  import  a  full 
and  complete  contract  to  carry  the  goods  to  their  destination,  or 

such  a  contract  that  it  was  fully  performed  by  a  deliv- 
Contrwt  »M  ery  of  the  goods  to  the  connecting  carrier?  I  cannot 
tor  ouTiage  well  see  how  a  receipt  or  bill  of  lading  could  be  drawn 
otgtoia  to  make  a  through  contract,  if  this   receipt   does  not. 

thronsb  to      It  has  all  the  usual  terms.     The   destination   and   the 
dwUnation.     consignees   at   that  place  are  named.     The  goods  are 

"shipped"  by  Roundy,  Peckham  &  Co.,  "in  good  order, 
to  be  delivered  in  like  good  order,  as  addressed,  without  unneces- 
sary delay."  The  address  is  "  Hanson  &  Kirsh,  Onekama,  Mich.," 
as  the  consignees.  Outside  of  the  stamp  upon  it  it  is  more  like  a 
shipping  bill  or  bill  of  lading  than  a  mere  receipt.  The  goods  are 
not  received,  but  shipped,  by  Roundy,  Peckham  &  Co.  The 
stamp  is  marked  "  Rec'd,  Nov.  2,  1887,  by  agent,  P.  Milwaukee." 
All  the  apt  words  to  make  a  perfect  through  contract  are  used, 
and  none  omitted.  Manistee  as  the  destination  is  not  mentioned, 
nor  is  it  found  in  the  contract  anywhere  for  any  purpose,  nor  is  it 
known  from  the  receipt  or  contract  that  there  was  any  connect- 
ing carrier  on  the  route,  or,  if  so,  what  one,  by  water,  from  Manis- 
tee. The  respondents  took  no  responsibility  of  carriage  beyond 
Manistee,  but  the  company  assumed  it,  and  contracted  for  it. 
Even  within  the  rule  contended  for  by  the  learned  counsel  of  the 
appellant, — which  is  claimed  to  be  the  general  rule  by  the  au- 
thorities,— "that  where  a  carrier  receives  goods  for  transportation 
beyond  his  own  line  he  is  not  responsible  for  any  loss  occurring 
beyond  his  line,  unless  there  is  a  special  contract,  or  some  usage 
of  business,  which  shows  that  such  carrier  takes  the  goods  for  the 
whole  route,"  the  defendant  was  bound  to  carry  the  goods  the 
whole  route ;  for  there  was  a  special  contract  to  that  effect,  as  we 
have  seen.     In  Wahl  v.  Holt,  26  Wis.  703,  the  bill  of  lading,  or 
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"shipping  receipt,"  as  it  is  called  in  the  opinion,  had  the  same  apt 
words :  "  To  be  delivered  in  good  order  and  condition  as  when 
received,  as  addressed  on  the  margin,  or  to  his  or  their  consign- 
ees." On  the  margin  was:  "Account,  C,  Wahl,  George  F.  Wil- 
son, Providence,  R.  I."  But  the  receipt  in  that  case  had  also, 
"Care  A.  T.  Co.,  Buffalo,"  and,  "  By  the  Commercial  Line  of  Pro- 
pellers from  Milwaukee  to  Buffalo."  These  words  were  held  to 
mean  only  that  the  line  of  propellers  by  which  the  goods  were 
shipped  ran  "from  Milwaukee  to  Buffalo,"  and  "were  not  intended 
to  define  the  points  between  which  the  Commercial  Line  had  un- 
dertaken to  transport  the  goods ;"  and  it  was  held  that  the  proprie- 
tor  of  the  Commercial  Line  contracted '  o  carry  the  goods  to  Provi- 
dence. R.  I.  In  that  case,  as  in  this,  there  was  mixed  ladd  and 
water  transportation,  by  connecting  lines.  The  shipping  receipt, 
or  bill  of  lading,  in  the  present  case,  is  more  exphcit,  definite,  and 
complete,  as  a  through  contract,  than  that  in  the  above  case,  and 
there  is  no  mention  of  an  intermediate  point  at  the  termination 
of  the  defendant's  line,  to  break  the  continuity  between  Milwau- 
kee and  Onekama.  It  is  very  clear  that  that  case  rules  this,  and 
in  sufficient  authority  for  holding  that  this  is  a  through  contract, 
without  citing  other  authorities.  That  case  as  well  as  this  is  read- 
ily distinguishable  from  Parmelee  v.  Western  Transportation  Co., 
26  Wis.  439,  as  well  as  from  all  other  cases  in  which  the  end  of 
the  route  was  held  to  be  an  intermediate  point,  or  the  end  of  the 
defendant's  line. 

We  think  that  the  court  was  warranted  in  directing  a  verdict 
for  the  plaintiffs.     The  judgment  of  the  circuit  court  is  affirmed. 

CmnMUns  OkRlars — Good* — LUbUtty, — When  n  through  bill  of  lading  te 
issued  by  the  carrier  receiving  the  goods,  each  of  the  connecting  carriers  is  liable 
for  damages  to  the  goods  shipped,  with  recourse  against  the  carrier  actually  in 
fault.  Richardson  v.  Charles  P.  Chouteau,  37  Fed.  Rep,  533.  The  M.  P.  Ry. 
Co.  received  a  piano  at  W,,  to  be  carried  to  L.,  and  delivered  to  a  connecting 
common  carrier  for  traneportion  to  P.  At  L.  the  track  of  the  M.  P.  Ry.  crossed 
the  track  of  the  B.&  M,R.  Co.,the  tracks  and  stations  being  connected  by  a  "Y." 
The  piano  was  carried  to  L.  by  the  M.  P.  Ry.,  and  delivered  to  two  dravmen,  to 
be  transferred  to  the  B.  &  M.  R.  Co.  at  its  station.  Before  delivery  16  the  last 
named  railroad  company,  and  while  in  possession  of  the  draymen,  it  fell  out  of 
the  wagon,  and  w.is  broken,  and  was  not  received  by  the  agent  of  the  B.  &  M.  R. 
Co.  It  was  held  that  the  verdict  of  the  jury  in  favor  of  the  owner  of  the  piano. 
In  an  action  against  the  M.  P.  Ry.  Co.,  was  sustained  by  the  evidence,  and  that  by 
the  instructions  of  Che  court  the  question  as  to  whether  the  draymen  or  the  B.  & 
M.  R.  Co.  was  the  connecting  common  carrier  was  fairly  submitted  to  them  for 
decision.     Missouri  Pacific  R.  Co.  v.  Young  (Neb.;,  41  N.  W.  Rep.  646. 

Bun»— Fralsht  Line.— When  goods  had  been  shipped  on  a  through  bill  of 
lading  issued  by  a  freight  line,  and  a  railroad  company  through  whose  fault  the 
goods  were  lost,  pleads  in  an  answer  to  a  claim  therefor  that  it  was  not  associated 
with  the  other  companies  in  the  freight  line,  the  fact  that  the  defendant  accepted 
a  through  way  bill  at  the  price  carried  out  therein  and  took  its  regular  division 
of  the  freight,  and  that  its  agent  agreed  to  accept  freight  under  the  freight  line 
contracts,  is  sufficient  to  warrant  a  finding  that  the  defendant  accepted  and  was 
liable  on  the  contract.     Hanis  v.  Cheshire  R.  Co.  <R.  I.),  16  Atl.  Rep.  jiz. 
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funs — Ohaiig*  lu  Var  BUI. — In  an  action  agminst  a  connecting  carrier  to  recover 
for  the  loss  of  goods  in  whicii  it  i«  claimed  that  the  defendant  made  a  change 
In  the  way  bill  of  the  name  of  Che  point  of  destination,  testimony  that  the  copj  of 
the  way  bill  given  to  the  plaintiff  bv  the  defendant's  agent  did  not  sliow  the 
change,  that  the  way  bill  was  parsed  over  to  another  connecting  road,  when  if  II 
had  only  run  to  the  point  inserted  it  would  naturally  have  been  retained  by  the 
defendant,  and  that  the  way  bill  of  a  connecting  company,  on  receiving  the  car, 
ran  to  the  original  point  of  destination,  is  evidence  upon  which  the  piry  might 
find  that  the  change  was  made  by  the  defendant.  Harris  v.  Cheshire  R.  Co. 
(R.  r.),  16  Atl.  Rep.  513. 

Buna — Tiuiifar  to  Connactliis  CairUr — Veniw  ot  Action. — In  Georgia,  an 
sction  founded  upon  the  refusal  of  a  railroad  company  to  transfer  the  cars  in  which 
goods  have  bten  shipped  to  a  connecting  railroad  bo  that  the  goods  might  be 
carried  in  the  same  car  over  the  latter  road  to  a  point  on  such  connecting  com- 
pany's line,  ought  to  be  brought  in  the  county  where  the  defendant  refused  to 
make  the  contract  with  Che  plaintiiTor  in  the  county  of  the  defendant's  residence. 
Accordingly,  where  an  action  was  brought  in  the  county  in  which  the  fermiims 
of  the  defendant's  road  was  situated,  and  the  declaration,  as  amended,  alleged  in 
Eub«tance  that  alter  the  goods  had  been  shipped  in  car  load  lots  and  before  their 
arrival  at  the  terminuj  of  the  defendant's  road,  the  plaintiff  notified  the  defend- 
ant's agent  at  its  lerminiis  that  the  goods  were  coming  and  requested  that  they 
be  transferred  in  the  same  cars  to  the  connecting  line,  and  that  after  the  goods 
arrived  at  the /frmiSKJ  of  the  same,  request  was  made  and  that  the  defendant 
refused  to  complv  therewith,  it  doee  not  show  a  breach  of  the  contract  in  the 
county  in  which  the  ttrminus  of  the  road  is  situated,  and  an  action  cannot  be 
maintained   therein.      Coles  11.  Central  Railroad  &  Banking  Co.  (Ga.),  9.  S.  E. 


Boston  and  Maine  R,  Co. 

{Massaciuseitt  Supreme  yudicial  Court,  January  2,  1889.} 

CtTTlace  of  Qooda— 8pMUl    Contract — ConnectUif    Carrier. — When   a  special 

contract  is  made  with  a  shipper  by  which  the  carrier  agrees  to  deliver  goods 
which  are  liable  to  injury  by  freezing,  at  a  point  on  a  connecting  line  by  a  speci- 
fied date,  and  the  carrier  knows  that  the  special  contract  is  made  for  llic  purpose 
of  avoiding  the  danger  of  injury  by  frost,  the  carrier  with  whom  the  contract  is 
made  is  liable  for  injuries  lo  the  goods  by  freezing  whilst  lieing  tranr^ported  over 
the  connecting  line,  if  the  injury  is  caused  by  the  ncEligent  delay  of  the  carrier 
in  delivering  the  goods  thereto. 

On  exceptions  from  Superior  Court,  Essex  County. 

Action  of  contract  by  Elijah  Fox  against  the  Boston  &  Maine 
R.  Co.  to  recover  damages  for  injury  to  a  car  load  of  apples 
caused  by  the  defendant  negligently  failing  to  deliver  the  same 
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to  a  connecting  carrier  within  the  time  specified  by  the  contract. 
The  jury  returned  a  verdict  for  the  defendant.  The  plaintiff 
excepted. 

y.  P.  &  S.  S.  Jones  for  plaintiff. 

William  H.  Moody  for  defendant. 

Morton,  Ch.  J.,  delivered  the  opinion  of  the  court: 

The  plaintiff  offered  to  prove  that  on  February  22,  1881,  he 
made  a  special  contract  with  the  defendant,  by  the  terms  of  which 
it  was  to  transport  a  car  load  of  apples  from  Haverhill 
to  Portland  and  deliver  it  to  the  Maine  Central  Rail-    Erldsnoe 
road,  a  connecting  railroad,  in  time  to  be  transported    oftpadkl 
by  the  latter  corporation  to  Bangor,  by  a  freight  train     aontrut. 
which  left  Portland  early  in  the  morning  of  the  23d 
day  of  February ;  that  the  weather  was  mild  on  the  22d  and  23d 
days  of  February,  and  that  "the   agreement  with  the  defendant 
was  made  with  reference  to  the  mildness  of  the  weather,  and  the 
importance  of  having  the  apples  delivered  to  the  Maine  Central 
Railroad  at   the  agreed   time;"  that   the   defendant  negligently 
delayed  to  deliver  the  apples  at  the  time  agreed,  and  by  reason  of 
this  negligence  they  "were  caught  in  cold  weather  in  course  of 
transportation  from  Portland  to    Bangor,  arriving  at   the   latter 
place  in  a  frozen  condition," 

The  presiding  justice  ruled  that  "If  the  market  value  of  the 
apples  when  they  reached  Portland  was  only  diminished  in  the 
respect  that  a  liability  of  being  frozen  during  the  course  of  the 
transportation  by  the  Maine  Central  Railroad  was  incurred  or 
increased  by  reason  of  the  negligent  delay  of  the  defendant  in 
the  transportation  from  Haverhill  to  Portland,  the  plaintiff  cannot 
recover  in  this  action  for  that  diminution  in  the  market  value." 

If  we  understand  this  ruling,  its  effect  was  to  restrict  the  plain- 
tiff's right  to  recover  the  diminution  in  the  market  value  of  the 
apples  at  Portland  caused  by  the  delay,  and  to  prevent  his  recov- 
ering anything  for  the  damage  to  the  apples  by  freezing  in  the 
transportation  from  Portland  to  Bangor. 

The  general  rule  is  that  where  goods  are  delivered  in  the  usual 
way  to  a  carrier  for  transportation,  and  therein  a  negligent  delay 
in  delivering  them,  the   measure   of   damages   is    the 
diminution  in   the  market  value  of  the  goods  between     Otntral 
the  time  when  they  ought  to  have  been  delivered  and    rnlsMto 
the  time  when  they  were  in  fact  delivered.     Ingledew     meMnieof 
V.  Northern  R.  Co.,  7  Gray  86;  Cutting  v.  Grand  Trunk     damagaa 
R.  Co.,  13  Allen  381 ;  Scott  v.  Boston  &  N.  O.  Steam-  '  tordetoj. 
ship  Co.,  106  Mass.  468 ;  Harvey  v.  Conn.  &  P.  R.  Co., 
124  Mass.  421.     These  cases  are  put  upon  the  ground  that  the 
duty  of  the  carrier  is  the  measure  of  his  liability ;  that  his  duty  is 
to  carry  the  goods  to  the   end  of  his  line,  and  that  any  future 
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risks  to  which  the  goods  may  be  exposed  are  not  within  the  con- 
templation of  the  parties  or  the  scope  of  their  contract. 

But  we  think  a  different  rule  prevails  where  the  parties  make  a 
special  contract  which  provides  for  certain  risks  to  which  the 
goods  are  exposed  on  the  connecting  line.  Thus 
Bnieinoau  in  the  case  before  us,  the  parties  made  a  special  coa- 
of  (peeUl  tract  by  which  the  defendant  agreed  to  deliver  the 
oootraot.  apples  to  the  Maine  Central  Railroad  by  a  fixed  time, 
so  that  they  would  arrive  in  Bangor  in  the  afternoon 
of  the  23d  day  of  February ;  both  parties  knew  that  the  apples 
were  not  to  be  sold  in  Portland,  but  were  to  be  forwarded 
to  Bangor ;  and  the  special  contract  was  made  for  the  purpose  of 
avoiding  the  danger  of  the  apples  freezing  on  the  connecting  line. 
This  risk  was  anticipated,  and  contemplated  by  the  parties; 
and  if  the  danger  which  it  was  intended  to  provide  against  was 
incurred  by  reason  of  the  negligent  failure  of  the  defendant  to 
perform  its'contract,  it  ought  to  be  responsible  in  damages. 

The  damages  are  not  too  remote.  If  the  freezing  had  occurred 
on  the  defendant's  line,  it  cannot  be  doubted  that  the  law  would 
regard  the  delay  as  the  proximate  cause  of  the  damage.  It  is 
none  the  less  so  because  it  happened  on  a  connecting  line.  The 
damage  was  not  caused  by  any  extraordinary  event,  subsequently 
occurring,  but  was  caused  by  an  event  which  was,  according  to 
the  common  experience,  naturally  and  reasonably  to  be  expected 
— a  change  of  temperature. 

The  case  is  thus  distinguished  from  the  cases  of  Denny  v.  New 
York  Central  Railroad  Company,  13  Gray  481  and  Hoadleyr. 
Northern  Transportation  Company,  115  Mass.  304,  In  each  of 
these  cases,  the  loss  to  the  piaintifl  was  caused  by  an  extra- 
ordinary event,  a  fire  and  a  freshet ;  and  the  court  held  that  the 
defendants,  although  guilty  of  negligent  delay,  were  not  respon- 
sible because  the  event  was  not  one  which  would  reasonably  be 
anticipated.  In  the  case  at  bar  the  event  which  caused  the  loss 
was  contemplated  by  the  parties  when  they  made  their  contract, 
as  a  probable  consequence  of  the  breach  of  it. 

The  case  before  us  is  distinguishable  from  Ingledew  v.  North- 
ern Railroad  Company,  7  Gray  86.  In  that  case  the  opinion  is 
based  upon  the  ground  that  it  did  not  appear  that  "the  defend- 
ants assumed  any  duty  in  relation  to  the  delivery  of  the  boxes  to 
another  carrier,"  or  that  they  "were  charged  with  any  duty 
in  forwarding  the  ink  to  Keene,  or  that  the  officers  of  the 
defendant  corporation  knew  of  its  transportation  beyond  their 
own  line." 

The  facts  of  the  two  cases  are  different,  and  for  the  reasons 
above  stated  we  are  of  opinion  that  different  rules  of  damages  are 
to  be  applied  in  them,  and  that  in  the  case  at  bar  upon  the  facts 
which  he  offered  to  prove,  the  plaintiff  is  entitled  to  recover  the 
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damage  which  he  sustained  by  reason  of  the  freezing  of  the  apples 
between  Portland  and  Bangor. 
Exceptions  sustained. 

Oairlara  of  Ooods— Ooimaotlag  Uhm— UaMUtj.— See  Alabama  G.  S.  R.  Co. 
V.  Mount  Vernon  Co.,  35  Am.  &  Eng.  R.  R.  Cae.657,  note,  663;  Hanson  v.  Flint 
&  P.  M.  R.  Co.,  antr,  p. 


Northern  Pacific  Express  Co. 

{Dakota  Supreme  Court,  February  Jf,  1889.) 

Oarrimc*  of  Oooda—LUnltalloii  of  Uabllltr— Blcaatura  of  CoBdlUos.— Under 
the  provistott.  of  the  Dakota  Civil  Code,  ^  1161,  1361.  that  a  common 
carrier  cannot  limit  his  liabllilj  by  general  notice,  but  may  limit  it  by  special 
contract;  and  that  a  conelgnor  or  consignee  by  accepting  a  bill  of  lading  with  a 
knowledge  of  its  terms  assents  to  the  rate  of  hire,  the  time,  place  and  manner  of 
delivery  therein,  but  his  aesent  to  any  other  modification  of  the  carrier's  liability 
can  only  be  manifested  by  his  signature  (o  the  same,  a  consignee  is  not  bound  by 
a  condition  in  a  receipt  given  by  an  express  company  to  the  effect  that  the  com- 
pany will  not  be  liable  for  Idbb  or  damage  unless  claim  thereof  be  presented  with- 
in a  specified  time,  when  such  receipt  has  not  been  signed  by  the  consignee,  or 
any  one  acting  for  him. 

Appeal  from  District  Court,  Richland  County. 

Action  to  recover  damages  for  the  loss  of  a  certain  trunk  and 
its  contents  whilst  in  the  course  of  transportation  by  the  defend- 
ant company.  The  defendant  appeals  from  a  verdict  for  the 
plaintiff. 

tK  £.  Dodge  for  appellant. 

W.  S.  Lander  for  respondent. 

Tripp,  C.  J.— This  is  an  action  brought  by  the  plaintifT  for 
recovery  of  the  value  of  a  certain  trunk  and  its  contents,  lost  by 
the  defendant  express  company  in  shipping  over  its 
line  from  Wahpeton  to  Wyndmere,  in  the  territory  of        tustt. 
Dakota.     The  defence,  so  far  as  it  afifects  this  appeal, 
was  that  the  trunk  was  shipped  by  plaintiff  under  an  express 
contract  with  the  defendant  that  the  defendant,  in  case  of  loss, 
should  not  be  responsible  in  a  greater  sum  than  $50;  and  that  in 
no  event  should  the  defendant  be  liable  for  loss  unless  the  claim 
therefor  should  be  presented  to  the  defendant  in  writing,  at  its 
office  in  Wahpeton,  within  90  days  from  the  time  of  making  the 
contract;  and  that  no  such  claim  was  ever  made  until  long  after 
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the  period  of  go  days.  The  jury  having  returned  a  verdict  of 
$50  and  interest,  under  the  chaise  of  the  court,  and  judgment 
having  been  rendered  thereon  in  favor  of  the  plaintiff  for  the 
amount  of  the  verdict  and  costs,  the  defendant  appealed  to  this 
court,  claiming  that  there  was  no  sufficient  evidence  to  sustain 
the  verdict,  in  that  there  was  no  evidence  of  any  claim,  in  writing 
or  otherwise,  having  been  presented  to  the  defendant  within  90 
days,  as  stipulated  in  the  receipt  given  the  plaintiff,  and  that  the 
(;ourt  erred  in  its  instructions  to  the  jury. 

The  case  shows,  as  it  appears  from  the  abstract,  that  one  Har- 
wood  had  brought  the  trunk  from  the  State  of  New  York,  and  at 
Wahpeton,  the  end  of  his  journey,  had  delivered  it  to  the  defend- 
ant express  company,  to  be  delivered  to  the  plaintiff  at  Wynd- 
mere,  her  home,  and  that  he  to(^k  from  the  defendant's  agent  at 
Wahpeton  a  receipt,  which,  among  other  provisions,  contained 
the  following:  "In  no  event  shall  the  company  be  liable  for  any 
loss  or  damage,  unless  the  claim  thereof  shall  be  presented  to 
them  in  writing  at  this  office  within  ninety  days  after  this  date, 
in  a  statement  to  which  this  receipt  shall  be  annexed.  The  party 
accepting  thisrece'ipt  hereby  agrees  to  the  conditions  herein  con tan- 
ed."  The  receipt  was  signed  by  the  agent  of  the  company  at  Wah- 
peton,  but  was  not  signed  by  the  plaintiff,  nor  by  Harwood,  acting 
for  her.  This  receipt  Harwood  says  he  forwarded  in  a  letter  to  the 
plaintiff,  but  she  says  she  did  not  receive  it,  and  its  contents  were 
supplied  by  secondary  evidence.  The  court  instructed  the  jury 
that  under  the  contract,  if  the  plaintiff  was  entitled  to  recover, 
she  could  not  recover  to  exceed  $50,  with  interest  at  7  per  cent. 
from  the  day  of  shipment.  The  court  further  instructed  the 
jury,  of  which  defendant  complained,  and  to  which  it  excepted  as 
follows:  "But  if  you  find  that  a  claim  was  made  by  the  plaintiff,  or 
by  any  one  authorized  to  act  for  her,  to  the  company,  through  its 
agent  at  Wahpeton,  within  ninety  days,  and  that  they  had  knowl- 
edge of  the  loss  of  the  trunk  and  its  contents,  then  you  are 
authorized  to  find  a  verdict  for  the  plaintiff.  Second,  I  will 
charge  you,  further,  that  if  you  find  from  the  evidence  in  the 
case  that  a  claim  was  made  within  ninety  days,  and  the  company 
had  a  knowledge  of  the  loss  of  the  trunk  within  that  time,  and, 
further,  that  this  claim  was  made  upon  the  agent  at  Wahpeton, 
that  no  written  demand  is  necessary." 

Under  the  issues,  as  submitted  to  the  jury,  they  must  have 
found  that  the  claim  was  made  within  90  days  ;  that  the  defend- 
ant claims  there  was  no  evidence  whatever  of  any  claim  in 
writing  being  presented  to  the  defendant,  that  an  oral  claim  M'as 
not  sufficient  under  the  terms  of  the  contract,  and  that  the  charge 
was  misleading.  In  reply  to  this,  the  plaintiff  in  this  court  con- 
tends that  the  charge  was  more  favorable  to  defendant  than  he 
was  entitled  to, — First,  that  under  our  statute  (section  1263,  Civil 
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Code)  the  receipt  in  the  nature  of  a  bill  of  lading  was  not  a  con- 
tract binding  on  her,  because  her  "consent  was  not  manifested  by 
her  signature  thereto;'"  and,  second,  that  the  condition  of  the 
contract  was  substantially  complied  with. 

Section  1263  of  our  Civif  Code  reads  as  follows :  "A  passenger,  ■ 
consignor,  or  consignee,  by  accepting  a  ticket,  bill  of  lading,  or 
written  contract  for  carriage,  with  a  knowledge  of 
its  terms,  assents  to  the  rate  of  hire,  the  time,  place,  Stotutory 
and  manner  of  delivery  therein  stated.  But  his  provlalan. 
assent  to  any  other  modification  of  the  carrier's  rights 
or  obligations  contained  in  such  instrument  can  only  be  mani- 
fested by  his'  signature  to  the  same."  The  language  of  the  section 
does  not  seem  to  be  ambiguous,  and,  if  it  means  what  on  first 
reading  seems  to  be  its  express  meaning,  we  shall  not  be  required 
to  examine  the  evidence  presented  in  the  abstract  to  determine 
whether  the  terms  of  the  alleged  contract  were  complied  with. 
The  section  comes  from  the  proposed  Civil  Code  submitted  by 
the  New  York  commission  to  the  New  York  legislature,  but  en- 
acted for  the  first  time  in  this  territory  in  1866,  and  in  California 
subsequently,  in  1872.  It  comes  to  us  in  the  same  language  re- 
ported by  the  commission,  and  was  adopted  by  California  with 
no  material  change.  This  section,  as  well  as  the  two  immediately 
preceding  (sections  1261,  1262),  were  founded  on  the  decisions  of 
New  York  as  they  existed  when  the  report  was  submitted;  and  a 
reference  to  the  doctrine  of  these  decisions,  as  well  as  the  rules 
of  the  early  common  law,  which  they  are  claimed  to  have  fol- 
lowed, will  serve  to  aid  in  the  construction  of  the  section  in 
question. 

The  rules  of  the  common  law  are  simple  and  well  defined. 
The  carrier  was  always  liable  for  all  losses,  except  those  occasioned 
by  the  act  of  God  or  the  public  enemy.     He  was  an 
insurer   of   the   property  committed   to   his  custody,   Umlutloii  of 
even  against  fire  and  theft  or  robbery  by  armed  men.   taniw't 
This  was  on  grounds  of  public  policy,  to  prevent  con-  ability- 
spiracy  of  the  carrier  with   the   thief   or  trespasser.   AnthorltlM 
Holt,  C.  J.,  in  Coggs  v.   Bernard,  2  Ld.  Raym.  918,   ftumlntd. 
says:  "This  is  a  politic  establishment,  contrived  by 
the  policy  of  the  law  for  the  safety  of  all   persons  the  necessity 
of  whose  affairs  oblige  them  to  trust  these  sorts  of  persons,  that 
they  be  safe  in  their  ways  of  dealing."     Lord  MANSFIELD  says 
(Forward  v.  Pittard,  i  Term'  R.  27)  the  carrier  was  held  liable  for 
such  loss  "to  prevent  litigation,  collusion,  and  the  necessity  of 
going  into  circumstances  impossible  to  be  unraveled.     The  law 
presumes  against  the  carrier,  unless  he  shows  it  was  done  by  the 
king's  enemies,  or  by  such  act  as  could  not  happen  by  the  inter- 
vention of  man ;  as  storms,  lightning,  and  tempests.     ...     It 
appears  from  all  the  cases  for  over  a  hundred  years  back  that  there 
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are  events  for  which  the  carrier  is  liable,  independent  of  his  con- 
tract. By  the  nature  of  his  contract,  he  is  liable  for  all  due  care 
and  diligence,  and  for  any  negligence  he  is  suable  on  his  contract. 
But  there  is  a  furtherg  deree  of  responsibility  by  the  custom  of 
the  realm ;  that  is,  by  the  common  law,  a  carrier  is  in  the  nature 
of  an  insurer."  BuKKOUGH,  J.,  in  Smith  v.  Home.  8  Taunt.  144, 
says:  "The  doctrine  ofnotice  was  never  known  until  the  case  of 
Forward  v.  Pittard,"  supra,  from  which  we  quote  the  language  of 
Lord  ManshEI.D,  which  he  says  he  ai^ued  many  years  before. 
An  examination  of  that  case  fails  to  show  any  such  limitation,  or 
to  make  any  reference  to  the  subject  of  notice.  The  doctrine 
seems  first  to  have  been  recognized  that  the  liability  of  the  carrier 
<:ould  be  limited  by  a  special  contract  and  notice  brought  home 
to  the  party  in  1804  (Nicholson  v.  Willan,  5  East,  507,  by  Lord 
EllenborOUOh),  though  the  doctrine  was  expressly  denied  by 
Lord  Kenyon  in  1793,  in  Hide  v.  Proprietors,  i  Esp.  36,  in  which 
he  says:  "Where  a  man  is  bound  to  any  duty,  and  chargeable 
to  a  certain  extent  by  the  operation  of  law,  in  such  case  he  can- 
not, by  any  act  of  his  own,  discharge  himself."  And,  again, 
referring  to  the  common  carrier,  he  says:  "They  cannot  discharge 
themselves  by  any  act  of  their  own,  as  by  giving  notice,  for  ex- 
ample, to  that  effect."  The  doctrine,  however,  announced  by 
Lord  Ellenborough  in  Nicholson  v.  Willan,  supra,  seems  to 
have  subsequently  obtained,  and  to  have  been  carried  so  far  as  to 
allow  the  common  carrier  to  cast  off  all  liability  whatsoever. 
And  in  Maying  v.  Todd,  i  Starkle,  72  (1816),  the  defendant  car- 
rier having  given  notice  that  "he  would  not  be  responsible  for 
loss  by  fire,"  Lord  Ellenborough  nonsuited  the  plaintiff;  re- 
marking, however,  that,  "if  this  action  had  been  brought  twenty 
j'ears  ago,  the  defendant  would  have  been  liable,  since  by  the 
common  law  a  carrier  is  liable  in  all  cases  except  two, — 
where  the  loss  is  occasioned  by  the  act  of  God,  or  the 
king's  enemies,  using  an  overwhelming  force  which  persons  with 
ordinary  means  of  resistance  cannot  guard  against," — thus  show- 
ing the  departure  that  the  courts  had  made  in  so  short  a  period. 
In  1830,  the  statute  of  i  Wm.  IV.  c.  68,  among  other  things  en- 
acted :  "No  public  notice  or  declaration  heretofore  made,  or  here- 
after to  be  made,  shall  be  deemed  or  construed  to  limit,  or  in  any 
wise  affect,  the  liability  at  common  law  of  any  carriers,  but  that 
all  and  every  such  carrier  shall  be  liable  as  at  common  law  to 
answer  for  the  loss  or  injury  of  the  property,  any  public  notice  or 
declaration  by  them  made  and  given  contrary  thereto,  or  in  any 
wise  limiting  such  liability,  notwithstanding." 

It  would  seem,  then,  that  the  common  law  of  England,  as  it 
existed  up  to  the  time  of  our  Revolution,  did  not  permit  a  carrier 
to  limit  his  liability  by  notice.  Judge  Bronson  in  Hollister  v. 
Nowlen,    19   Wend.   234-242,  after   reviewing   the   common-law 
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decisions,  and  referring  to  the  innovation  made  by  Lord  Ellen- 
BOROUGH  upon  the  doctrine  of  notice,  says:  "The  doctrine  [re- 
ferring to  the  decision  of  Lord  Ellenborough,  jw/ra]  in 
question  was  not  received  in  Westminster  Hall  without  much 
doubt ;  and,  although  it  ultimately  obtained  something  like  a  firm 
footing,  many  of  the  English  judges  have  expressed  their  regret 
that  it  was  ever  sanctioned  by  the  courts.  Departing,  as  it  did, 
from  the  simplicity  and  certainty  of  the  common-law  rule,  it 
proved  one  of  the  most  fruitful  sources  of  legal  controversy 
which  has  existed  in  modern  times.  When  it  was  once  settled 
that  a  carrier  might  restrict  his  liability  by  a  notice  brought  home 
to  his  employer,  a  multitude  of  questions  sprung  up  in  the  courts 
which  no  human  foresight  could  have  anticipated.  Each  carrier 
adopted  such  a  form  of  notice  as  he  thought  best  calculated  to 
shield  himself  from  responsibility  without  the  loss  of  employ- 
ment, and  the  legal  effect  of  each  particular  form  of  notice  could 
only  be  settled  by  judicial  decision.  Whether  one  who  had  given 
notice  that  he  would  not  be  answerable  for  goods  beyond  a  cer- 
tain value,  unless  specially  entered  and  paid  for,  was  liable  in  case 
of  loss  to  the  extent  of  the  value  mentioned  in  the  notice,  or 
was  discharged  altogether;  whether,  notwithstanding  the  notice, 
he  was  liable  for  a  loss  by  negligence,  and,  if  so,  what  degree  of 
negligence  would  charge  him;  what  should  be  sufficient  evidence 
that  the  notice  came  to  the  knowledge  of  the  employer;  whether 
it  should  be  left  to  the  jury  to  presume  that  he  saw  it  in  a  news- 
paper which  he  was  accustomed  to  read,  or  observed  it  posted  up 
in  the  office  where  the  carrier  transacted  his  business ;  and,  then, 
whether  it  was  painted  in  large  or  small  letters,  and  whether  the 
owner  went  himself  or  sent  his  servant  with  the  goods,  and 
whether  the  servant  could  read, — these  and  many  other  questions, 
were  debated  in  the  courts,  while  the  public  suffered  an  almost 
incalculable  injury  in  consequence  of  the  doubt  and  uncertainty 
which  hung  over  this  important  branch  of  the  law,  i  Bell, 
Comm.  474.  After  years  of  litigation,  parliament  interfered,  in 
1830,  and  relieved  both  the  courts  and  the  public,  by  substantially 
reasserting  the  rule  of  the  common  law.  ...  If,  after  a  trial 
of  thirty  years,  the  people  of  Great  Britain,  whose  interests  and 
pursuits  are  not  very  dissimilar  to  our  own,  have  condemned  the 
whole  doctrine  of  limiting  the  carrier's  liabilty  by  a  notice;  if, 
after  a  long  course  of  legal  controversy  they  have  retraced  their 
steps,  and  returned  to  the  simplicity  and  certainty  of  the  com- 
mon-law rule, —  we  surely  ought  to  profit  by  their  experience, 
and  should  hesitate  long  before  we  sanction  a  practice  which  not 
only  leads  to  doubt  and  uncertainty  concerning  the  rights  and 
dutfes  of  the  parties,  but  which  encourages  negligence,  and  opens 
a  wide  door  to  fraud,"  The  question  in  Hollister  v.  Nowlen, 
from  which  this  quotation  is  made,  was  one  of  notice, — whether 
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the  carrier  by  general  notice  could  limit  his  liability  for  the  lug- 
gage of  the  passenger ;  and  in  discussing  this  question  of  notice 
the  learned  judge  further  uses  the  following  pertinent  language : 
"The  argument  is  that  where  a  party  delivers  goods  to  be  carried, 
after  seeing  a  notice  that  the  carrier  intends  to  limit  his  responsi- 
bility, his  assent  to  the  terms  of  the  notice  may  be  implied.  But 
this  argument  entirely  overlooks  a  very  important  consideration. 
Notwithstanding  the  notice,  the  owner  has  a  right  to  insist  that 
the  carrier  shall  receive  the  goods  subject  to  all  the  responsibili- 
ties incident  to  his  employment.  If  the  delivery  of  goods  under 
such  circumstances  authorizes  an  implication  of  any  kind,  the 
presumption  is  as  strong,  to  say  the  least,  that  the  owner  intended 
to  insist  on  his  legal  rights,  as  it  is  that  he  was  willing  to  yield  to 
the  wishes  of  the  carrier.  If  a  coat  be  ordered  from  a  mechanic 
after  he  has  given  the  customer  notice  that  he  will  not  furnish  the 
article  at  a  less  price  than  one  hundred  dollars,  the  assent  of  the 
customer  to  pay  that  sum,  though  it  be  double  the  value,  may 
perhaps  be  implied ;  but  if  the  mechanic  had  been  under  a  legal 
obligation,  not  only  to  furnish  the  coat,  but  to  do  so  at  a  reason- 
able price,  no  such  implication  could  arise."  And  referring  to 
the  common  law  he  says:  "The  doctrine  that  a  carrier  may  limit 
his  responsibility  by  a  notice,  was  wholly  unknown  to  the  com- 
mon law  at  the  time  of  our  revolution.  It  has  never  been  re- 
ceived in  this  nor  so  far  as  I  have  observed  in  any  of  the  other 
States."     Id.  248. 

This  subject  received  also,  at  the  same  time,  a  very  careful  con- 
sideration in  Cole  v.  Goodwin,  19  Wend,  251,  in  which  the  carrier 
sought  to  avoid  his  liability  for  a  trunk  of  the  passenger  by 
notice  brought  home  to  him  that  "all  baggage  is  at  the  risk  of 
the  owner."  Judge  Cowen,  after  a  very  elaborate  review  of  all 
the  common-law  decisions,  announced  his  conclusion  as  follows: 
"I  therefore  think  the  defendants  in  the  case  at  bar  must  take  the 
consequence  of  their  obligation  as  common  carriers,  notwithstand- 
ing the  notice  to  the  plaintiff.  Admitting  that  the  plaintiff  ac- 
ceded in  the  clearest  manner  to  the  proposition  in  the  notice  that 
his  baggage  should  be  carried  on  the  terms  mentioned,  I  think 
the  contract  thus  made  was  void  on  his  part,  as  contrary  to  the 
plainest  principles  of  public  policy.  In  thus  holding,  we  follow 
the  law  as  it  is  expressly  admitted  by  the  English  judges  to  have 
stood  at  the  period  when  our  ancestors  declared  themselves  inde- 
pendent; and,  while  we  thus  fulfil  our  constitutional  duty,  we 
are  not,  Uke  Westminster  Hall,  obliged  to  lament  white  we  en- 
force the  law."  The  doctrine  of  these  cases  was  extended  in 
Gould  V.  Hill,  2  Hill,  623,  in  which  a  majority  of  the  court  held 
that  "common  carriers  cannot  limit  their  liability  or  evade  the 
consequences  of  a  breach  of  their  legal  duties  as  such,  by  an 
express  agreement  or  special  acceptance  of  the  goods  to  be  trans- 
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ported,"  But  the  court  of  appeals  in  Dorr  7'.  New  Jersey  Steam 
Navigation  Co.,  1 1  N.  Y.  485,  affirming  the  doctrine  of  Hollister 
V.  Nowlen  and  Cole  v.  Goodwin,  supra,  denies  the  doctrine  of 
Gould  K.  Hill,  supra,  and  says:  "That  a  carrier  may,  by  express 
contract,  restrict  his  common-law  liability,  is  now,  1  think,  a  well 
established  rule  of  law,"  citing  English  and  American  cases. 

The  case  of  Dorr  v.  New  Jersey  Steam  Navigation  Co.,  supra, 
was  one  of  carriage  of  merchandise  in  which  the  carrier  sought,  by 
hotice  contained  in  the  bill  of  lading,  to  limit  its  liability  as  to 
fire,  accidents,  etc.,  holding  itself  liable  only  "for  ordinary  care 
and  diligence."  In  BisseTl  v.  New  York  Cent.  R.  Co.,  25  N.  Y. 
442,  this  doctrine  was  extended  to  allow  the  carrier  to  contract 
with  a  passenger  to  take  upon  himself  the  risk  of  damage  from 
the  negligence  of  the  agents  and  servants  of  the  carrier.  The 
case  was,  however,  decided  by  a  majority  of  court  only ;  Chief 
Justice  Denio,  with  whom  were  Judges  Wright  and  Suther- 
land, making  a  vigorous  dissent.  In  New  Jersey  Steam  Navi- 
gation Co.  V.  Merchants'  Bank,  6  How.  (U.  S.)  378  the  supreme 
court  of  the  United  States  held  that  a  provision  in  a  bill  of  ladings 
stipulating  "that  the  carriers  are  not  to  be  responsible  in  any 
event  for  Toss  or  damage,"  does  not  exonerate  them  from  want  of 
ordinary  care.  And  in  Southern  Express  Co.  !'.  Caldwell,  21 
Wall.  (U.  S.)  266,  in  which  a  company  provided  in  its  receipt  that 
it  would  not  be  liable  for  loss  on  any  package,  etc.,  delivered  to  it, 
unless  claim  should  be  made  within  ninety  days,  the  supreme 
court  held  that  such  contract  was  vahd ;  and  in  an  elaborate 
opinion  Justice  StR()N(;,  referring  to  "the  conflict  existing  in 
modern  decisions,"  as  to  how  far  the  carrier  may  by  contract  limit 
his  common-law  liability,  says:  "All  the  modern  authorities 
concur  in  holding  that,  to  a  certain  extent,  the  extreme  liability 
exacted  by  the  common  law  originally  may  be  limited  by  express 
contract.  The  difficulty  is  in  determining  to  what  extent,  and 
here  the  authorities  differ.  Certainly  it  ought  not  to  be  admitted 
that  a  common  carrier  can  be  relieved  from  the  full  measure  of 
that  responsibility  which  ordinarily  attends  his  occupation  with- 
out a  clear  and  express  stipulation  to  that  effect  obtained  by  him 
from  his  employer.  And  even  when  such  a  stipulation  has  been 
obtained  the  court  must  be  able  to  see  that  it  is  not  unreasonable. 

.  .  .  Hence,  as  we  have  said,  it  is  now  the  settled  law  that 
the  responsibility  of  a  common  carrier  may  be  limited  by  an  ex- 
press agreement  made  with  his  employer  at  the  time  of  his  ac- 
cepting goods  for  transportation,  provided  the  limitation  be  such 
as  the  law  can  recognize  as  reasonable,  and  not  inconsistent  with 
sound  public  policy.  This  subject  has  been  so  fully  considered  of 
late  in  this  court  that  it  is  needless  to  review  the  authorities  at 
large.  In  York  Co.  v.  Illinois  Cent.  R.  Co.,  3  Wall.  (U.  S.)  107, 
it  is  ruled  that  the  common-law  liability  of  a  common  carrier  may 
3;  A.&  E.  R.  R.Cks.— .;! 
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■  be  limited  and  qualified  by  special  contract  with  the  owner, 
provided  such  special  contract  do  not  attempt  to  cover  losses  by 
negligence  or  misconduct.  And  in  a  still  later  case  (New  York 
Cent.  R,  Co.  v.  Lockwood,  ly  Wall.  357),  where  the  decisions  are 
extensively  reviewed,  the  same  doctrine  is  asserted.  The  latter 
case,  it  is  true,  involved  mainly  an  enquiry  into  the  reasonableness 
of  an  exception  stipulated  for,  but  it  unequivocally  accepted  the 
rule  asserted  in  the  first  mentioned  case.  The  question,  then, 
which  is  presented  to  us  by  this  record,  is  whether  the  stipulation 
asserted  in  the  defendant's  plea  is  a  reasonable  one,  not  incon- 
sistent with  sound  public  policy."  In  Pennsylvania,  the  right  of 
the  carrier  to  limit  his  liability  by  special  acceptance  is  well  es- 
tablished. Atwood  V.  Reliance  Co.,  9  Watts  87 ;  Bingham  v. 
Rogers,  6  Watts  &  S.  495  ;  Laing  v.  Colder,  8  Pa,  St.  479. 

The  decisions  of  the  different  States,  as  wjll  be  seen  without 
further  reference,  are  by  no  means  harmonious;  and  it  affords  a 
strong  argument  in  favor  of  the  propriety  of  settling 
DtddMuef  the  conflicting  decisions  by  statute,  as  has  been  done 
oUmBtUM.  in  this  territory.  The  decisions  of  the  courts  have 
varied,  and  are  now  conflicting,  as  to  whether  the  com- 
mon-law liability  of  the  carrier  may  be  limited  (i)  by  notice 
brought  home  to  the  party ;  (2)  by  special  acceptance  of  goods  for 
carriage;  (3)  by  express  contract  between  the  parties.  There  is 
much  diversity  of  opinion  of  the  courts  how  far  such  liability  may 
be  restricted  or  limited  on  grounds  of  public  policy.  Our  statute 
has  aimed  to  settle  these  conflicting  decisions.  Sec- 
sututory  tions  1261,  1362,  Civil  Code,  read  as  follows ;  "Sec. 
pnrUou  1261.  The  obligations  of  a  common  carrier  cannot  be 
Muaoiud.  limited  by  general  notice  on  his  part,  but  may  be  lim- 
ited by  special  contract."  "Sec.  1262.  A  common 
carrier  cannot  be  exonerated,  by  any  agreement  made  in  anticipa- 
tion thereof,  from  liability  for  a  gross  negligence,  fraud,  or  wilful 
wrong,  of  himself  or  his  servants."  Section  1263,  jw/ra,  supplements 
and  makes  clear  section  1261.  Section  1261  is  founded  upon 
the  common-law  doctrine  as  announced  by  justices  Bronson  and 
COWEN  in  Hollisteri'.  Nowlen,  and  Cole  v.  Goodwin,  19  Wend. 
supra,  and  denies  the  right  of  a  common  carrier  to  limit  his  liabil- 
ity by  a  general  notice.  It  adopts  the  decision  of  Dorr  v.  New 
Jersey  Steam  Navigation  Co.,  supra,  in  so  far  as  it  promulgates 
the  rule  of  allowing  the  carrier  to  limit  his  liability  by  special  con- 
tract ;  but  it  limits  and  qualifies  that  case  in  so  far  as  it  applies  to 
a  case  of  bill  of  lading  accepted  by  the  shipper,  by  providing  in 
section  1263  that  the  shipper  who  does  not  sign  the  bill  of  lading 
or  contract  of  carriage  consents  only  by  accepting  it  to  the  rates 
of  hire,  time,  place,  and  manner  of  delivery.  If  the  carrier  desires 
him  to  assent  to  any  modification  of  his  common-law  liabilities 
contained  in  sucfi  instrument  beyond  this,  he  must  require  it  to  be 
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signed  by  the  shipper  ;  in  other  words,  passenger  tickets,  bills  of 
lading,  and  written  contracts  for  carriage  are  not  "special  con< 
tracts,"  within  the  meaning  of  section  1261,  that  can  limit  the 
obligations  of  the  common  carrier,  unless  they  are  signed  by  the 
passenger,  consignor,  or  consignee.  These  two  sections  prescribe 
the  manner  in  which  the  liability  of  the  common  carrier  may  be 
limited,  and  section  1262  prescribes  the  extent  to  which  that  lia- 
bility may  be  limited.  It  limits  the  right  of  parties  in  advance  of 
carriage  to  agree  to  exonerate  from  liability  for  gross  negligence, 
fraud  or  wilful  wrong  of  the  carrier  or  his  servants.  All  contracts 
to  relieve  from  gross  negligence,  fraud,  or  wilful  wrong,  on  the 
part  of  the  carrier  or  his  servants,  are  by  the  terms  of  this  statute 
expressly  prohibited.  The  object  of  this  section  is  obvious. 
They  settle  for  this  territory  the  conflicting  decisions  of  the  com- 
mon law.  They  make  unnecessary  any  discussion  of  the  better 
rule,  worked  out  by  the  learned  decisions,  to  meet  a  fancied  neces- 
sity for  modification  of  that  laid  down  by  the  older  cases. 
This  legislation  has  settled  the  conflict,  and  adopted  a  rule  while 
somewhat  variant,  yet  much  in  harmony  with  the  later  and  better 
decisions  of  the  courts.  Applied  to  this  case,  the  receipt  relied 
upon  by  defendant  did  not  have  the  signature  of  plaintiff  or  con- 
signor. It  was  therefore  not  a  "special  contract,"  which  could 
limit  the  carrier's  liability  ;  it  was  a  mere  notice,  which  would  not 
limit  his  obligation.  His  obligation  was  to  deliver  the  trunk  to 
the  consignee  named  in  the  contract.  He  contracted  to  do  so 
under  his  general  obligation  as  a  common  carrier,  and  that  he 
would  be  liable  for  the  loss  or  injury  thereof, 'except  from  (i)  an 
inherent  defect,  vice,  or  weakness,  or  a  spontaneous  action,  of  the 

Eroperty  itself;  (2)  the  act  of  a  public  enemy  of  the  United 
tates,  or  of  this  territory  ;  (3)  the  act  of  the  law  ;  or,  (4)  any  irre- 
sistible superhuman  cause."  Section  1275,  Civil  Code.  He  did 
not  modify  this  contract  in  any  manner  provided  by  statute,  and 
he  must  be  held  to  his  liability  as  such  common  carrier.  Under 
this  statute,  parties  can  only  relieve  themselves  from  their  obliga- 
tions as  common  carriers  in  the  manner  therein  pointed  out. 
There  is  another  provision  ofour  statute  to  which  our  attention  has 
been  called,  which  perhaps  should  receive  some  consideration  by 
the  court  in  the  determination  of  this  case.  Section  958  of  the 
Civil  Code  reads  as  follows:  "Every  stipulation  or  condition  in  a 
contract,  by  which  any  party  thereto  is  restricted  from  enforcing 
his  rights  under  the  contract  by  the  usual  legal  proceedings  in  the 
ordinary  tribunals,  or  which  limiks  the  time  within  which  he  may 
thus  enforce  his  rights,  is  void."  The  first  part  of  the  section 
-contains  nothing  new,  and  is  substantially  the  common-law  doc- 
trine as  pretty  uniformly  announced  by  the  decisions  of  all  the 
courts ;  but  the  latter  clause,  whi<;h  declares  unlawful  every  stipu- 
lation or  condition  in  a  contract  "which  limits  the  time  within 
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which  the  party  may  enforce  his  rights,"  is  perhaps  against  the 
great  weight  of  modem  authority.  The  question  has  been  much 
mooted,  and  it  has  been  vigorously  contended  that  the  law  alone 
should  establish  limitations  of  actions.  This  view  was  uf^ed 
upon  the  attention  of  the  court  by  no  less  distinguished  counsel 
than  Benjamin  F,  Butler  in  Fullam  ?'.  New  York  Union  Insurance 
Co.,  7  Gray,  61 ;  but  the  court  then  denied  the  doctrine,  and 
asserted  that  the  opposite  view  had  so  long  obtained  there  as  to 
become  the  settled  law  of  the  State.  And  the  same  view  is  held 
in  Brown  v.  Roger  Williams  Insurance  Co.,  $  R.  1.  394;  North- 
western Ins,  Co.  V.  Phoenix  Oil  &  Candle  Co.,  31  Pa.  St.  448  ;  Wil- 
son v.  Aetna  Insurance  Co.,  27  Vt.  99 ;  Ames  v.  New  York  Union 
Insurance  Co.,  14  N.  Y.  266.  It  is  claimed  that  the  earlier  de- 
cisions of  New  York  took  the  other  view,  which  was  adopted  by 
the  commissioners,  but  the  later  view  in  New  York  and  other 
States  seems  to  be  adopted  by  the  supreme  court  of  the  United 
States  in  Southern  Express  Co.  v.  Caldwell,  21  Wall.  (U.  S.) 
264,  cited  supra.  There  are,  however,  very  respectable  authori- 
ties which  announce  the  rule  laid  down  by  our  statute,  and  the 
earlier  decisions  of  New  York,  among  which  are  :  Ei^le  Insurance 
Co.  V.  Lafayette  Insurance  Co.,  9  Ind.  443  ;  French  v.  Lafayette 
Insurance  Co.,  5  McLean,  461. 

But  it  is  not  worth  the  while  of  the  court  to  compare  the  reason- 
ing of  the  respective  courts,  or  to  determine  which  is  the  better 
adapted  to  our  locality.  Our  legislature  has  seen  fit  to  settle  the 
conflict,  and  its  decision  is  as  much  binding  upon  us  when  it  de< 
termines  the  conflict  against,  as  well  as  when  it  determines  it  in 
favor  of,  the  weight  of  authority  as  announced  by  the  courts. 
The  language  of  the  statute  confines  its  prohibition  of  limitation 
to  enforcement  of  rights,  and  is  especially  intended  to  cut  oS  all 
limitations  of  time  for  commencement  of  actions.  The  provision 
of  this  receipt  is  perhaps  rather  a  condition  precedent  than  a  limi- 
tation, and,  as  it  is  not  necessary  to  this  case  to  determine  whether 
the  limitation  in  this  receipt  comes  within  the  prohibition  of  this 
statute,  we  shall  leave  this  question  for  adjudication  by  the  court 
whenever  it  shall  be  fully  presented  in  a  case  involving  this  pre- 
cise point. 

In  the  view  we  have  taken  of  this  case,  the  defendant  has 
nothing  to  complain  of  in  the  charge  of  the  court.  It  was  more 
liberal  than  he  was  entitled  to  under  the  statute,  as  we  have  con- 
strued it ;  and  it  will  be  unnecessary  for  us  to  examine  whether, 
under  the  evidence,  there  was  a  substantial  comphance  with  the 
terms  of  the  receipt  or  contract  of  carriage,  as  to  the  claim  within 
90  days,  since  it  was  not  assented  to  by  her  signature,  nor  binding 
upon  the  plaintiff. 

The  judgment  of  the  district  court  is  affirmed.  Aii  the  justices 
concur. 
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OanlAC*  of  Ooodi — Unittiitlon  of  LUMlltr — E*tapp«L — When  a  receipt  fixing  the 
value  of  propertji  received  bv  an  express  company  at  tjo  U  not  binding  upon  a 
COiuignor,  the  fact  that  the  consignor  infterCed  Che  name  of  the  consignee  or  the 
place  of  delivery  in  the  receipt  In  question,  does  not  estop  him  from  recovering 
the  All]  value  of  the  propertjr  despatched.  Adams  Express  Co.  f.  Hoeing  (K/.), 
II  S.  W,  Rep  JOS. 

See  also  Missouri  Pac.  R.  Co.  v.  Fagan,  35  Am,  &  Eng.  R.  R.  Cas.  666.  note, 
671. 

Ourlan  of  Oooda — Oonditlon  '■'"'"■f  U*blllty — Blgiuttnn. — The  signing  of  a 
bill  of  lading  containing  a  reasonable  condition  limiting  the  carrier's  liability, 
binds  the  shipper,  even  though  he  he  ignorant  of  its  """•--•-  ■  >">•  >"•  m~..  <>kri~ 
■"athisslgr -    -'^—     "■    '-    '     "■--'- 

Missouri  Pacific  R.  Co. 


Haynes  et  al. 

(  Ttxaa  Supreme  Conrl.  Xovember  SO,  1888.) 

Caniaca  of  Oooda — DallTarj' — Votlo*  to  ConalgnM. — The  consignee  of  certain 
cotton  requested  a  railroad  company'  to  place  it  upon  a  «ide  track,  which  passed 
the  platform  of  a  compress  company,  for  the  purpose  of  being  unloaded.  On 
the  afternoon  of  the  same  day  the  railroad  company  placed  the  cars  containing 
the  cotton  on  the  side  track,  but  failed  to  notify  either  the  consignee  or  the  com- 
press company.  Shortly  thereafter  the  cotton  was  destroyed  by  fire.  Held, 
that  under  the  provisions  of  the  Texas  statute. Ihat  railroad  companies  shall  con- 
tinue liable  as  common  carriers  until  delivery  to  the  consignee  at  the  point  of 
destination,  and  that  if  the  carrjer  at  the  point  of  destination  shall  use  due  dili- 
l^nce  to  notify  the  cousignee,  and  goods  are  not  taken  by  the  consignee,  but  are 
stored  in  the  depots  ana  warehouses  of  the  carrier,  the  carrier  shall  thereafter 
only  be  liable  as  warehousemen,  the  company  remained  liable,  notwithstanding  the 
fact  that  it  had  placed  the  cotton  on  a  side  track,  as  directed. 

Appeal  from  District  Court,  Hopkins  County. 

Action  by  J.  C.  R.  Haynes  &  Co.  against  the  Missouri  Pacific  R. 
Co.  to  recover  damages  for  the  destruction  of  certain  cotton  whilst 
in  defendant's  possession.  The  defendant  appeals  from  a  judg- 
ment for  the  plaintiff. 

Todd  &•  Hudgins  for  appellant. 

E.  W.  Terhune  and  Perkins,  Gilbert  &  Perkins  for  appellees. 

StaytON,  C.  J. — This  cause  was  tried  without  a  jury,  and  the 
conclusions  of  fact,  so  far  as  necessary  to  be  stated,  are  as  fol- 
lows: 

"(3)  That  on  the  9th,  loth,  and  llth  days  of  November,  1887, 
the  plaintiffs  shipped  from  Black  Jack  Grove,  Texas, 
and  Campbell,  Texas,  to  Greenville,  Texas,  through    CoBduiou 
the  defendant,  Missouri  Pacific  Railway  Company,  99    oT&m. 
bales  of  cotton,  and  received  regular  bills  of  lading 
therefor — the  haul  being  entirely  within  the  State  of  Texas,  and 
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part  o(  said  cotton  being  consigned  to  plaintiffs  at  Greenville, 
Texas,  and  part  to  the  compress  company,  'notify  J. C.R.  Haynes 
&  Co.;'  that  plaintiffs,  J,  C.  R.  Haynes  &  Co.,  were  the  real  con- 
signees of  all  of  said  cotton,  and  were  so  recognized  and  treated 
by  all  the  parties  to  this  action. 

"  (4)  That  87  bales  of  said  cotton  were  brought  to  Greenville, 
Texas,  by  defendant  railway  company,  and  had  reached  said 
point  on  the  nth  and  12th  of  November,  1887,  and  that  plain- 
tiffs learned  of  its  arrival  on  Sunday  the  1 3th  day  of  November,  1 887. 

"(5)  That  on  Monday,  November  14,  1887,  the  plaintiffs  made 
arrangements  with  the  compress  company  by  which  the  latter 
^reed,  as  a  matter  of  accommodation  to  plaintiffs,  to  unload  said 
cotton  on  the  compress  platform,  when  the  same  was  ready  for 
unloading,  and  check  it  off. 

"  (6)  That  the  cotton  compress  was  situated  in  the  city  of 
Greenville,  not  far  from  the  track  of  the  railway  company,  and 
that  the  latter  had  built  a  side  track  from  its  station  and  yard  to 
and  passing  the  platform  of  the  compress  company,  which  side 
track  was  owned  and  controlled  by  the  railway  company,  and  was 
built  for  the  convenience  of  the  railway  company  and  the  com- 
press company. 

"(7)  That  early  on  the  morning  of  November  14,  1887,  plain- 
tiffs went  to  the  depot  of  the  railway  company,  and  demanded 
of  the  latter's  agent  the  delivery  of  said  cotton,  and  requested 
him  to  have  it  placed  on  the  compress  platform.  The  agent 
replied  that  the  cotton  was  in  the  yard,  and  as  soon  as  the 
necessary  switching  could  be  done  he  would  deliver  the  cotton. 
The  compress  platform  is  not  under  the  control  of  the  railway 
company. 

"(8)  About  I  o'clock  P.  M.  of  Monday,  November  14,  1887, 
plaintiffs  requested  the  agent  of  the  railway  company  to  have  the 
cotton  delivered  at  the  compress  platform,  as  they  desired  to  have 
it  checked  and  marked  and  tagged ;  stating  to  the  agent  that  Mr. 
R.  C.  Mattox,  of  the  compress  company,  was  at  the  platform,  and 
ready  to  unload  the  cotton;  and  the  agent  of  the  railway  com- 
pany replied  that  as  soon  as  the  necessary  switching  could  he  done 
he  would  place  the  cotton  on  the  platform. 

"(9)  That  on  said  14th  day  of  November,  1887,  the  said  R.  C. 
Mattox  was  at  the  compress  platform  from  i  o'clock  p.  M.  until 
after  4  o'clock  P.  M.,  and  that  at  2  o'clock  p.  m.,  and  from  3  o'clock 
P.  M.  until  after  4  o'clock  P.  M.,  plaintiffs  had  an  employe  at  said 
platform  waiting  to  sample  and  mark  said  cotton  when  it  should 
be  unloaded  and  placed  on  the  platform. 

"(10)  That  on  November  14,  1887,  at  3:30  o'clock  P.  M.,  the 
railway  company  had  the  three  cars,  containing  plaintiffs'  said  87 
bales  of  cotton,  placed  on  the  side  track,  and  by  the  side  of  the 
compress  platform,  but  tailed  to  notify  either  the  plaintiffs  or  the 
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compress  company ;  and  neither  plaintiffs,  nor  any  of  their  agents, 
nor  the  compress  company,  or  any  of  its  agents,  knewor  were 
informed  that  plaintiff's  cotton  had  been  placed  on  said  side  track. 

"(il)  That  at  4  o'clock  P.  M.  of  November  14,  1887,  the  cotton 
compress,  its  platform,  the  cotton  thereon,  and  the  cars  contain- 
ing plaintifTs'  cotton,  together  with  the  plaintiffs'  cotton  thereon, 
were  destroyed  by  fire.  The  evidence  fails  to  show  the  origin  of 
such  fire. 

"(12)  The  amount  of  cotton  belonging  to  plaintiffs  on  said 
cars,  and  so  destroyed,  was  40,463  pounds,  and  was  of  the  mar- 
ket value  of  g}4  cents  per  pound,  or  the  aggregate  value  of 
$3,«44-o8. 

"(13)  There  was  no  custom  as  to  delivery  of  cotton  consigned 
to  Greenville, 

"(14)  In  agreeing  to  receive  and  unload  the  cotton,  the  com- 
press company  was  acting  in  the  way  of  accommodation  to  plain- 
tiffs, and  not  for  consideration." 

No  objection  is  made  to  any  of  these  findings,  other  than  the 
seventh,  ninth,  and  tenth;  but  it  is  claimed  that  the  evidence 
does  not  support  these.  A  careful  examination  of  the  evidence 
leads  to  the  conclusion  that  it  sustains  these  findings,  and  a  state- 
ment of  the  evidence  would  serve  no  useful  purpose. 

As  conclusions  of  law,  the  court  found  as  follows: 

"(2)  That  said  cotton  at  the  time  of  its  destruction  by  fire  had 
never  been  delivered  to  plaintiffs  or  to  the  compress  company. 

"(3)  That  at  the  time  of  the  destruction  of  said  cotton,  the 
defendant,  Missouri  Pacific  Railway  Company,  held  said  cotton 
as  a  common  carrier,  and  its  liability  as  common  carrier  had  not 
terminated. 

"(4)  That,  in  order  to  relieve  itself  of  liability,  it  devolved 
upon  the  defendant,  the  Missouri  Pacific  Railway  Company,  to 
establish  by  proof  that  the  loss  of  said  cotton  was  occasioned  by 
inevitable  accident,  beyond  the  power  of  said  defendant  to  guard 
against  or  avoid;  and,  having  failed  to  establish  this,  the  defend- 
ant, Missouri  Pacific  Railway  Company,  is  liable  to  plaintiffs  for 
the  value  of  said  cotton,  to  wit,  $3,844.08,  and  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  from  the  14th  day  of  Novem- 
ber, A.I).  1887." 

It  is  ui^ed  that  the  second  and  third  conclusions  of  law  are 
erroneous.     The  evidence  and  the  findings  leave  no 
doubt  that  the  place  of  destination  for  appellees'  cot-    CompMij 
ton  was  the  cotton  compress  in  the  city  of  Greenville,     notrelinad 
and  appellant's  liability  as  a  common  carrier  continued     from  Uabli- 
from  the  commencement  of  the  trip  "  until  the  cotton     i^  u  » 
was  delivered  to  the  consignee  at  the  point  of  destina-    Mnlar. 
tion."      Rev.  St.    281.      The   evidence   and    findings 
preclude  any  holding  that  there  was  any  agreement  between  ap- 
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pellant  and  appellees  that  the  latter  should  have  and  assume 
possession  of  the  cotton  while  on  the  cars,  and,  in  the  absence  oi 
this,  it  must  be  held  that  possession  was  in  fact  as  in  law  with  appel- 
lant ;  the  cotton  never  having  been  removed  from  the  cars,  and 
placed  on  the  compress  platform.  The  evidence  shows  that  until 
this  was  done  the  right  to  possession,  and  possession,  was  at  all 
times  with  appellant.  So  long  as  possession  remains  with  the 
carrier,  there  can  be  no  delivery;  but  in  case  of  railway  transpor- 
tation the  character  in  which  the  carrier  holds  after  freight  has 
been  safely  taken  from  its  cars  and  deposited  on  platform  or  in 
warehouse  may  be  affected  by  notice  to  the  consignee  of  its  arrival 
at  destination.  There  is  a  conflict  of  authority  as  to  whether  the 
extraordinary  liability  that  attaches  to  the  carrier  continues  after 
goods  have  been  actually  removed  safely  from  cars,  and  depos- 
ited in  a  safe  place,  unless  notice  be  given  to  the  consignee  or 
owner;  but  the  cases  which  hold  that  such  liability  ceases  when 
the  goods  are  unloaded  and  placed  in  a  safe  place  do  not  claim 
exemption  from  the  more  onerous  responsibility  until  the  goods 
have  been  unloaded  from  the  cars,  and  deposited  in  a  safe  and 
suitable  place.  Hutch.  Carr.  371,  and  citations.  In  Rice  v.  Bos. 
ton  &  W.  R.  Corp.  the  supreme  court  of  Massachusetts  thus 
asserts  the  rule :  "A  railroad  corporation  does  not  dischai^e  itself 
of  its  duty  as  a  carrier  by  merely  bringing  goods  to  the  terminus 
of  its  road.  It  is  bound  also  to  unload  them  with  due  care,  and 
put  them  in  a  place  where  they  will  be  reasonably  safe  and  free 
from  injury.  Until  this  is  done  the  duty  and  responsibility  which 
attach  to  a  corporation  as  carriers  do  not  close.  Thomas  v.  Bos- 
ton &  P.  R.  Co.,  ID  Mete.  (Mass.)  472,  477;  Plains  Co.  v.  Bpston 
&  M.  R.  Co..  I  Gray  (Mass.)  263,  272.  In  the  latter  case  .  .  . 
it  is  expressly  stated  that  goods  must  not  only  be  safely  earned, 
but  also  be  dischaiged  on  the  platform  of  a  depot,  or  put  into  a 
place  of  safety."  98  Mass.  214;  Cahn  v.  Michigan  Cent.  R.  Co., 
71  III.  98. 

The  fact  that  appellees  may  have  made  arrangements  with  the 
compress  company  to  have  that  done  which  was  incum- 
bent on  the  carrier  before  there  could  be  a  delivery 
does  not  alter  the  situation  of  the  parties  nor  their 
rights.  If  the  compress  company,  as  the  agent  of 
appellees,  had  unloaded  the  cotton,  and  placed  it  on 
the  platform  where  appellees  desired  to  have  it.  and 
where  appellant  was  bound  to  place  it  before  it  could 
be  relieved  from  responsibility  as  carrier,  then  the  delivery  would 
have  been  complete ;  but  this  was  not  done  by  either  party,  and 
the  cotton  was  in  the  possession  of  appellant  as  carrier  when 
destroyed  by  fire.  No  agreement  or  usage  is  shown  which  could 
make  anything  short  of  an  actual  delivery  operate  to  relieve  ap- 
pellant from  its  obligation  as  carrier.    If,  however,  there  had  been 
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an  agreement  between  the  parties  that  appellees  would  receive 
the  cotton  on  the  cars,  and  unload  it  themselves  when  the  cars 
were  placed  at  the  destination,  under  the  statute  in  force  in  this 
State,  we  are  of  opinion  that  appellant  would  then  be  liable  under 
the  facts.  The  statute  provides  that,  "  If  the  carrier  at  the  point 
of  destination  shall  use  due  diligence  to  notify  the  consignee,  and 
the  goods  are  not  taken  by  the  consignee,  and  have  in  conse- 
quence to  be  stored  in  the  depots  or  warehouses  of  the  common 
carriers,  they  shall  thereafter  only  be  liable  as  warehousemen." 
Rev.  St.  art.  282.  The  spirit  of  this  statute,  under  such  an  agree- 
ment, would  require  the  carrier  to  use  such  diligence  as  the 
statute  contemplates  to  notify  the  consignee  that  the  cars  were 
at  the  place  where  they  were  to  be  unloaded ;  and  especially 
would  this  be  necessary  when  the  track  leading  to  and  by  the 
compress  platform  was  often  occupied  with  cars  not  to  be  un- 
loaded at  the  compress.  No  effort  was  made  to  notify  appellees 
or  the  compress  company  that  the  cars  were  on  the  side  track 
ready  to  be  unloaded.  It  was  shown  that  this  might  have  been 
done  by  the  exercise  of  the  slightest  diligence.  If  without  direc- 
tion to  place  the  cotton  on  the  platform  of  the  compress  company 
this  had  been  done  by  appellant,  then  notice,  or  due  diligence  to 
give  notice,  that  it  had  been  so  placed,  would  have  been  necessary 
before  appellant  would  have  been  relieved  from  responsibility  as 
carrier,  unless,  as  agent  for  appellees,  the  compress  company  had 
received  it.  However  the  law  may  be  elsewhere,  under  the 
statutes  in  force  in  this  State  the  liability  of  the  carrier  con- 
tinues until  the  thing  carried  is  actually  delivered  to  the  owner 
or  consignee  at  such  place  as  the  nature  of  the  carriage  requires 
the  delivery  to  be  made,  or  at  some  other  that  may  be  agreed 
upon,  unless  due  diligence  be  used  to  notify  the  owner  that  it  has 
arrived  at  place  of  destination.  After  such  notice  has  been  given, 
or  due  diligence  used  to  give  it,  if  the  thing  be  not  received  within 
a  reasonable  time,  the  carrier  may  store  it  in  a  safe  place,  which  is 
in  some  cases,  and  with  some  classes  of  property,  may  be  the  car 
in  which  transported ;  and  from  the  expiration  of  such  reason- 
able time  responsibility  as  carrier  will  cease  and  that  of  ware- 
houseman begin. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

—See  BurUngton  &  M.  R.  Co.  v.  Arms,  16 

:tion  was  brought  against  a  com- 
1  carrier  for  (lie  violation  of  a  contract  of  affreightment.  On  llie  trial  the 
plaintiffs  Introduted  teatimonv  tending  to  prove  delivery  of  certain  wheat  to  the 
defendant  for  Hhipment  over  fts  road  i  that  (he  defendant  agreed  to  deliver  the 
same  in  the  citv  of  Hannibal  to  the  plaintiff,  but  had  failed  to  »o  deliver  it ;  that 
defendant  had  placed  the  car  of  wheat  on  a  gide  track  in  the  citj-  of  Hannibal 
which  bek>nged  to  the  MisHouri  Pacific  Railroad,  and  that  while  standing  there 
the    car,   together  with"  the   wheat.'was  burned    up  and"  totally    dcMra/cd. 
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Defendant's  evidence  tended  to  prove  that  the  wheat  wac  received  in  the  ci^  of 
Hanntbal  on  the  morning  of  Februarj  35,  1887,  that  there  was  no  delay  In  the 
shipment,  and  that  the  wheat  arrived  at  its  destination  on  time.  Defendant's  line 
terminated  at  the  limits  of  the  city  of  Hannibal,  and  Its  trains  were  brought  into 
the  city  over  the  track  of  the  Missouri  Pacific  R.  Full  car  loads  of 
freight  -were  handled  by  the  latter  company  in  the  month  of  February,  and  for 
some  time  previous  thereto.  The  plaintiffs,  who  were  engaged  in  the  milling 
business  in  Hannibal,  and  had  been  in  the  habit  of  shipping  groin  over  its  road, 
had  instructed  the  defendant  to  place  all  car  loads  of  grain  to  lie  delivered  to  the 
plaintiffs  on  vrhat  was  known  as  the  "  Badger  State"  side  track,  belonging  to  the 
Misaouri  Pacific  System.  This  side  track  extended  through  a  lumber  yard,  and  wa* 
some  distance  from  plaintiff's  mill  and  the  railroad  depot  or  warehouse.  Tlic  car 
in  question  on  its  arrival,  was,  by  the  switch  foreman  of  the  Missouri  Pa<:ific 
Railroad,  placed  on  a  side  track,  and  remained  there  until  the  afternoon  of  Feb- 
ruary 37th,  when  il,  together  with  its  contents,  was  destroyed  by  fire.  Tliere 
was  some  evidence  tending  to  prove  that  one  of  the  plaintiffs  was  notified  on  the 
zjth  ol  the  arrival  of  this  particular  car  of  wheat. 

Plaintiffs  testimony  in  rebuttal  was  to  the  effect  that  they  had  no  notice  what- 
ever of  the  arrival  of  the  wheat,  and  that  they  bad  not  been  advised  that  the 
wheat  had  been  shipped  to  them.  They  also  introduced  evidence  for  the  purpoce 
of  proving  that  they  received  car  loads  of  wheat  at  different  places,  and  tha^ 
they  had  not  given  defendant  instructions  to  deliver  wheat  shipped  to  them  on 
the  "Badger  State"  side  track,  or  on  any  other  particular  side  track.  The  defend- 
ant had  not  pleaded  that  plaintiffs  were  not  present  to  receive  the  widest  at  the 
time  of  its  arrival,  and  that,  aiter  a  reasonable  time,  defendant  had  placed 
the  car  In' a  reasonable  safe  place,  in  charge  ol  Its  servants,  and  that  by  reason 
of  these  facts  defendant  held  the  wheat  In  the  capacity  of  a  warehouseman.  The 
court  accordingly  ield,  that  as  such  a  defence  required  to  be  specially  pleaded,  it 
fallowed  that  the  defence  in  thecase  must  be  confined  to  the  question  of  the  delivery 
or  no  delivery.  .  The  court  said  "It  has  been  held  In  this  State  that  if  goodsship- 
ped  on  railroads  arrive  at  their  destination  on  time,  then  the  carrier  in  under  no 
legal  obllgationK  to  notify  the  consignee  of  their  arrival.  But  the  company  may 
after  the  expiration  of  a  reasonable  time,  either  unload  the  goods  and  place  them 
in  its  warehouse,  or  if  the  goodE  are  in  but)(  and  full  car  lots,  (such  as  groin)  which 
cannot  readily  be  unloaded  and  stored,  then  the  company  may  place  the  car  in  a 
reasonably  safe  place  under  the  direct  charge  and  care  of  Its  servants,  and  whea 
this  is  done,  the  liability  of  the  railroad  company  is  changed  from  that  oif  a  com- 
mon carrier,  to  that  of  a  warehouseman.  To  that  extent,  and  to  that  alone,  have 
the  courts  in  Missouri  dispensed  with  notice  tothe  consignee.  Rankin  v.  Pacific 
R.  Co.,  ijs  Mo.  168;  Gashweiler  v.  Wabash,  St.  L.  &  Pac.  R.  Co.,  S3  Mo.  119:  35 
Am.  &  Eng.  R-  R.  Cas.  403;'Buddly  v.R.  Co.,  20  Mo.  App.  loo;  Niswancer  r. 
Transfer  Co.,  iS  Mo.  App.  103;  Bell  t.  St.  Louis  &  I.  M.  R.  Co.,  6  Mo,  App. 
363;  Wilson  Machine  Co,  v.  Louisville  &  N.  R.  Co.,  71  Mo.  203;  6  Am.  &  Eng. 
R.  R.  Cas.  593.  But  as  we  have  shown  the  quebtion  as  to  whether  the  defendant 
held  the  wheat  at  the  time  of  its  destruction  os  a  common  carrier  or  warehoui«- 
man  does  not  arise."  It  was  further  held,  that  an  instruction  based  upon  Che 
defence  that  the  defendant  was  only  liable  as  a  warehouseman,  was  erroneous. 
and  that  it  was  also  erroneous  to  give  on  instruction  which  declared  as  a  matter 
of  law,  that  localise  a  shipper  of  freight  has  or  is  presumed  to  have  notice  of  tlie 
lime  of  its  arrival  at  the  place  of  destination  and  fails  to  be  present  to  receive  it 
that  the  carrier  would  then  have  the  right  to  make  such  disposition  as  it  pleased  of 
the  goods,  and  by  so  doing  relieve  itself  of  all  liability,  either  as  a  common  car- 
rier or  warehouseman.  The  court  also  held,  that  an  instruction  given  br  the 
court,  that  if  the  jury  found  from  the  evidence,  that  previous,  and  up  to  the'  time 
of  the  shipment  of  the  grain  in  question,there  existed  an  ordinary  and  usual  course 
of  dealing  between  the  parties  in  reference  to  the  delivery  of  grain  In  bulk,  and 
that  bv  virtue  of  such  course  of  dealing.  It  was  the  usage  of  the  parties  to  deliver 
grain  in  bulk  by  leavini;  the  car  on  a  side  track  usually  used  bv  the  parties  for 
that  purpose,  and  that  the  grain  in  question  was  so  deposited  ^n  good  order  on 
the  side  track  and  safely  remained  there  reasonably  long  enough  alter  its  arrival. 
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to  enable  plaintiffs  to  InEpect  freight,  such  deposit  of  the  car  of  grain  upon  the 
sidetrack  was  a  deli  verji  of  tlie  grain  to  the  plain  tiffB.al  though  no  notice  of  its  arrival 
vraa  given,  was  erroneous,  in  bo  far  an  it  failed  to  require  the  defendant  Co  notify 
the  plaintias  that  the  car  had  been  placed  on  the  Bide  track.  The  court  said  with 
reference  to  this  point:  "  While  a  carrier  maj',  without  notice  to  the  consignee, 
after  the  arrival  of  the  goods,  change  hisrelation  to  the^oods  from  that  of  a  com- 
mon carrier  to  a  warehouBcman,  jet  the  dutv  remains  with  Ihc  carrier  to  actually 
dtliver  the  goods  to  the  consignee,  and  it  is  the  iviy  of  the  carrier  to  make 
reasonable  efforts  tojfnrf  the  owner,  and  if  the  liability'  of  a  common  carrier  still 
exists,  and  the  goods  are  delivered  to  the  wrong  person,  the  carrier  under  any  cir- 
cutnttances,  is  liable  to  the  true  owner  for  the  value  of  the  property'.  If  the  car- 
rier holds  the  goods  in  the  capacity  of  a  warehouseman,  and  there  is  a  wrong 
deliverj.  then  the  carrier  is  not  liable  except  for  actual  negligence.  But  in  anj 
case,  an  absolute  and  actual  delivery  must  be  made  or  a  state  of  facts  must  t>e 
pleaded  and  proved  which  eicuBes  a  failure  of  delivery.  In  the  case  at  bar,  defend- 
ant says  that  when  it  placed  the  car  on  the  "Badger  State"  side  truck,  that  this 
tnu  an  actual  delivery  to  plaintiffs.  The  usual  place  for  the  delivery  of  freight 
by  a  railroad  company,  is  the  depot  or  freight  warehouse.  But  usage  and  cus- 
tom between  the  shipper  and  carrier,  may  have  established  another  and  a  different 
place  of  delivery,  or  parties  may  ctipulate  for  the  delivery  of  the  goods  elsewhere. 
The  instruction  given  bv  the  court  of  its  own  motion  presents  this  view,  but  the 
instruction  Is  fatally  detective,  in  failing  to  require  defendant  to  notify  plaintiffs, 
that  the  car  had  been  placed  on  the  side  track.  We  confidently  assert,  that  the 
principle  cannot  be  maintained,  that  because  plaintlfFs  had  been  in  the  habit  of 
receiving  freight  shipped  over  defendant's  road  on  this  particular  side  track, 
or  had  instructed  defendant  to  so  deliver  all  goods  shipped  to  them,  that  defend- 
ant could  place  the  car  of  wheat  in  question  on  the  side  track,  and  without  any 
notice  whatever  to  plaintiffs,  treat  this  as  a  complete  delivery,  and  thereby  relieve 
itself  of  all  further  liability,  either  as  a  common  carrier  or  warehouseman.  If 
that  was  the  law  there  would  be  no  protection  to  consignees  afler  the  arrival  of 
freight  at  its  destination."  Pindell  v.  SL  Louis  &.  H.  R.  Co.,  St.  LouU  Court  of 
Appeals,  March  5,  1889. 


MISSOURI  Pacific  R.  Co. 

X'. 

Vandeventer. 

{Nebraita  Sufreme  Court,  Marrk  SO,  1889.) 

OonmianOuileT— Limitation  of  UftMUty—ConBtltntionsl  PtoUblUan.— A  rail- 
road company  operating  a  line  of  railroad  in  Nebraska  is  a  common  carrier,  and 
cannot  under  the  provisions  of  the  constitution  limit  its  liability,  as  sucli,  by 
special  agreement  with  a  shipper. 

Error  to  District  Court.  Richardson  County. 

B.  P.    Waggener  and  /.  Reavis  for  plaintiff  in  error. 

Frank  Martin  for  defendant  in  error. 

Cobb,  J.— This  action   was   brought   in   the   district   court  of 
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Richardson  county  by  the  defendants  in  error  against  the  plaintiff 
in  error  for  $256.50,  the  alleged  value  ot  15  bogs; 
Fmu.  being  part  of  a  car  load  of  hogs  shipped  by  the  defend- 

ants in  error  over  the  railroad  of  plaintiff  in  error  from 
Stella,  Neb,,  to  Kansas  City,  Mo.,  and  which  were  claimed  to  have 
been  lost  by  reason  of  the  negligence  of  the  railroad  company. 
The  defendant  in  said  action,  among  other  defences,  alleged  in  its 
answer  that  no  notice  was  given  defendant  of  such  pretended  loss 
of  hogs  before  removing  the-  remainder  from  the  car  at  Kansas 
City,  as  by  the  terms  of  the  shipping  contract  plaintiffs  were  bound 
to  do,  as  a  condition  precedent  to  a  right  to  demand  of  defend- 
ant reparation  for  any  loss  which  might  occur  in  the  shipment  of 
said  stock.  The  cause  was  tried  to  a  jury,  which  returned  a  ver- 
dict for  the  plaintiffs,  with  damages  of  $334,55. 

The  following  interrogatories  were  submitted  by  the  court  to 
the  jury  for  special  findings  of  fact :  (i)  Was  the  company  or  its 
agents  guilty  of  any  negligence  in  the  transportation  of  the  hogs? 
and,  if,  the  jury  answer  "Yes,"  they  will  say  in  what  particular 
the  company  was  negligent ;  to  which  the  jury  answered,  "  Yes," 
in  the  delay  of  the  car  containing  the  hogs  from  Hiawatha  to 
Atchison,  Kan,,  of  24  hours.  (2)  Was  notice  in  writing  of  the  loss 
of  15  hogs  given  the  defendant  before  the  stock  was  mingled  with 
others,  or  removed  from  the  place  of  destination  ?  to  which  they 
answered,  "We  don't  know."  The  defendant's  motion  for  a  new 
trial  having  been  overruled,  and  judgment  having  been  entered 
on  the  verdict,  the  cause  is  brought  to  this  court  on  error.  The 
errors  assigned  are  numerous,  but  such  only  as  arc  discussed  in 
the  briefof  counsel  will  be  considered.  These  arise  chiefly  upon  the 
construction  and  legal  effect  to  be  given  to  certain  clauses  in  the 
contract  of  shipment,  and  the  effect  to  be  given  to  the  evidence 
introduced  by  the  defendant  in  the  court  below  as  to  the  number 
of  hogs  shipped  and  the  number  delivered  by  the  railroad  com- 
pany at  the  place  of  delivery. 

Moi^an  H.  Vandeventer,  one  of  the  plaintiffs,  testified  in  their 
behalf  that  he  shipped  a  car  of  hogs  on  May  29,  1 883,  from  Stella, 
Neb.,  to  Kansas  City,  Mo.,  consigned  to  A.  J .  Gillispie  &  Co.;  that 
there  were  69  hogs  shipped,  and  that,  when  the  car  reached  the 
Kansas  City  stockyards,  there  were  but  54;  that  the  average 
weight  was  261  pounds  and  a  fraction  over ;  that  the  hogs  were 
worth  in  the  market  $6.80  per  100,  On  cross-examination  by 
counsel  for  defendant  below,  the  witness  stated  that  he  received 
most  of  the  hogs  the  day  before  he  shipped  them;  that  he  had 
asked  for  a  car,  and,  when  it  was  sent,  found  it  was  a  large  33-foot 
car,  and  that  his  stock  would  not  all  be  in  in  time  to  ship  that 
day ;  that  there  were  a  few  hogs  he  expected  that  did  not  come. 
and,  finding  that  he  had  engaged  a  large  car,  be  contracted  for 
more  hogs  to  come  in  the  next  morning ;  that  he  had  on  his  books 
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the  names  of  parties  who  brought  in  hogs  each  day,  the  number 
and  price  paid,  and  there  were  53  hogs  came  in  on  the  first  day ; 
that  he  separated  the  hogs  in  the  evening,  and  there  were  no 
other  hogs  in  the  yard  at  the  time ;  that  there  were  two  yards  in 
the  north  side  of  the  shute,  and  he  put  a  part  in  the  north  side,  a 
part  in  the  southwest  corner  in  the  south  side,  and  cut  out  two 
little  ones  that  he  got  in  by  themselves ;  ,  .  .  that  the  next 
morning  he  let  them  all  by  together,  and  found  he  had  53  in  ^he 
yard ;  tnat  he  received  there,  between  that  and  loading  time  (re- 
ferring to  his  books),  5  from  Witters,  1  from  Jones,  S  from  McKin- 
nagar,  and  5  from  Dresser,  making  16  that  morning,  and  making 
69  hogs  in  all.  In  answer  to  the  question,  "When  did  you  find 
out  there  was  a  shortage  in  your  hogs?"  the  witness  answered: 
"At  that  time  they  [the  plaintiffs]  were  operating  mostly  on  the 
B.  &  M.  [Burlington  &  Missouri  R-  R.]  and  had  their  head- 
quarters with  Mr.  Lincoln  at  Salem.  All  returns  were  made  to 
Mr.  Lincoln  at  that  time,  and  it  was  two  or  three  days  before  he 
was  down  at  Salem,  and  when  he  went  there  Mr.  Lincoln  showed 
him  the  bill.  It  was  two  or  three  days  after  the  shipment."  He 
further  testified,  on  cross-examination,  in  an  answer  to  "Question. 
What  do  you  know  about  the  reception  of  the  hogs  at  Kansas 
City, — who  received  them?  Answer.  A.  J.  Gillispie  is  the  man 
we  consigned  them  to ;  he  received  them.  Q.  He  is  a  commis- 
sion merchant?  A.  Yes.  Q.  You  consigned  the  hogs  to  him? 
A.  Yes.  Q.  Did  he  make  any  report  to  you  ?  A.  Why,  he  was 
not  aware  until  we  got  the  sale  bill,  and  notified  him  that  there 
was  a  shortage  in  the  hogs.  Q.  What  sale  bill  do  you  mean  ?  A. 
The  bill  we  received  from  him  for  the  sale  of  the  hogs  in  the 
yard.  Q,  He  could  have  got  no  information  from  the  contract  as 
to  the  number;  that  was  'one  carload  of  hogs?'  A.  Yes;  one 
carload.  The  agent  did  not  count  the  hogs,  and  did  not  give  it 
in  the  bill.  Q,  What  did  you  say?  A.  I  say  at  that  time  the 
Mo.  Pacific  agent  did  not  count  the  hogs.  He  told  me  he  was 
not  required  to  do  so,  for  that  reason ;  there  was  no  number  stated 
in  the  bill, — just  one  car  of  stock.  Q.  Then  Mr.  Gillispie  received 
his  information  from  you?  A.  Yes;  when  we  heard  from  him, 
and  found  there  was  a  shortage.  Q,  How  long  afteryou  received 
■  notice  from  your  consignee  did  you  give  notice  to  the  railroad 
company  that  some  hogs  were  missing?  A.  It  was  not  a  great 
Avhile.  It  might  have  been  a  week, — irom  three  or  four  days  to  a 
week." 

John  H.  Myers,  witness  for  the  defendant  below,  testified  that 
in  1883  he  was  engaged  in  running  a  freight  train,  as  conductor, 
on  the  night  of  May  30,  1883,  on  the  Missouri  Pacific  Railroad, 
between  Kansas  City  and  Atchison.  That  he  took  possession  of 
the  train  coming  from  Stella,  Richardson  county,  Neb.  He  recog- 
nized the    number  of   the   car  in  which    plaintiff's    hogs    were 
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shipped  as  one  of  the  cars  of  that  train.  That  he  remembered 
the  circumstances  from  the  fact  that  when  there  is  a  shortage 
they  always  send  back  to  the  conductor  for  examination.  Every- 
thing  lost  in  transit  they  send  to  the  conductor,  and  ask  for  a 
statement  of  the  car  and  its  contents,  and  its  condition.  That  he 
was  called  on  for  a  statement  of  the  facts  in  regard  to  this  car,  and 
from  that  fact  he  remembered  the  circumstances.  Witness  fur- 
ther described  the  different  manner  of  sealing  the  cars.  That  it 
was  the  duty  of  the  freight  train  conductor,  upon  receiving  a  freight 
train,  to  go  and  look  at  the  cars,  and  see  that  they  were  properly 
sealed,  describing  the  manner  of  doing  it,  and  stated  that  was 
done  in  the  case  of  this  car.  That  the  doors  on  both  sides  were 
sealed,  aijd  the  seal  intact.  That  he  arrived  in  Kansas  City  with 
the  train  at  about  3  o'clock  A.M.,  being  one  hour  late,  and  turned 
the  train  over   to  the  yardmaster,  with  all  the  seals  intact. 

Frederick  H.  Mickelwait,  witness  for  the  defendant  below,  tes- 
tified that  on  or  about  May  29,  1883,  he  was  freight  conductor  on 
the  Missouri  Pacific  Railroad  line  between  Louisville,  Neb.,  and 
Hiawatha,  Kan.;  that  he  conducted  the  train  having  car  4,387. 
(containing  the  hogs  in  question);  that  he  received  the  car  at 
Stella,  and  delivered  it  at  Hiawatha;  that  on  receiving  it  he  made 
an  examination  of  the  seals,  and  found  them  "O.  K.,"  and  that 
they  remained  untampered  with  until  he  delivered  them  to  the 
next  conductor  at  Hiawatha,  at  about  2:45. 

On  the  trial  the  plaintiffs  introduced  in  evidence  the  following 
contract :  "  Rules  and  Regulations  for  the  Transportation  of 
Live  Stock.  Live  stock  of  all  kinds  at  the  folhiwing  estimated 
weights,  first  class  rates:  One  horse,  mule,  or  homed  animal, 
2,000  lbs.;  two  horses,  mules,  or  homed  animals,  3,500  lbs,;  three 
horses,  mules,  or  homed  animals,  5,000  lbs., — each  additional  ani- 
mal to  be  rated  at  1,500  lbs.;  jacks  or  stallions,  4,000  lbs.  each ; 
calves,  hogs,  and  sheep,  each  300  lbs.  In  case  the  consigncM' 
agrees  to  save  the  Missouri  Pacific  Railway  Company  from  lia- 
bility for  any  or  all  the  causes  enumerated  in  the  following  coo- 
tract,  and  also  agrees  to  load,  unload,  feed,  and  water  and  attend 
the  stock  himself,  etc.,  as  specified  therein,  the  special  rates  of 
tariff  based  on  such  contract  will  be  given.  The  said  Missouri 
Pacific  Railway  Company,  as  aforesaid,  will  not  assume  any  lia- 
bility over  one  hundred  dollars  per  head  on  horses  and  valuable 
livestock,  except  by  special  agreement.  For  the  purpose  of  tak- 
ing care  of  the  stock,  the  owner  or  men  in  charge  will  be  passed 
on  the  train  with  it ;  and  all  persoi\s  thus  passed  are  at  their  own 
risk  of  any  personal  injury  from  any  cause  whatever,  and  must 
sign  release  to  that  effect,  endorsed  on  contract.  Live  Stock  Con- 
tract. No.  of  Car,  4,587.  Initials,  Mo.  P.  Stella  Station,  May 
29,  1883.  This  agreement,  made  between  the  Missouri  Pacific 
Railway  Company  of  the  first  part,  and  M.  H.  Vandeventer  of  the 
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second  part,  witnesseth  that  whereas,  the  Missouri  Pacific  Rail- 
way Co.,  as  aforesaid,  transports  live  stock  only  as  per  abqve  rules 
and  regulations:  now,  in  considiration  that  the  said  party  of  the 
first  part  will  transport  for  the  said  party  on  the  second  part  one 
carload  of  hogs  to  Kansas  City  Station,  at  the  rate  of  37  dollars 
per  car  load,  the  same  being  a  special  rate,  lower  than  the  regular 
rates  mentioned  in  their  tariff,  the  said  party  of  the  second  part 
hereby  releases  the  said  party  of  the  first  part  from  the  liability  of 
a  common  carrier  in  the  transportation  of  said  stock,  and  agrees 
that  such  liability  shall  be  only  that  of  a  private  carrier  for  hire, 
and  from  any  liability  for  any  delay  in  shipping  said  stock 
after  the  delivery  thereof  to  the  agent  of  said  party  of 
the  first  part,  or  for  any  delay  in  receiving  the  same  after 
being  tendered  to  said  agent.  And  the  said  party  of  the 
second  part  hereby  accepts  for  such  transportation  the  cars 
provided  by  said  first  party,  and  used  for  the  shipment  of  said 
stock,  and  hereby  assumes  all  risk  of  injury  which  tho  animals  or  ' 
either  of  them  may  receive  in  consequence  of  any  of  them  being 
wild,  unruly,  or  weak,  of  maiming  each  other  or  themselves,  or  in 
consequence  of  heat  or  suffocation,  or  other  ill  effects  of  being 
crowded  in  the  cars,  or  on  account  of  being  injured  by  the  burn- 
ing of  hay,  straw,  or  other  material  used  by  the  owner  for  feeding 
the  stock  or  otherwise,  and  all  risk  of  damage  that  may  be  sus- 
tained by  reason  of  any  delay  in  such  transportation,  and  all  risk 
of  escape  or  robbery  of  any  portion  of  said  stock,  or  of  loss  or 
damage  from  any  other  cause  or  thing,  not  resulting  from  the  wil- 
ful negligence  of  the  agents  of  the  party  of  the  first  part.  And 
said  party  of  the  second  part  further  agrees  that  he  will  load,  un- 
load, and  reload  said  stock  at  his  own  risk,  and  feed,  water,  and 
attend  to  the  same  at  his  own  expense  and  risk,  while  it  is  in  the 
stockyards  of  the  party  of  the  first  part,  awaiting  shipment,  and 
while  on  the  cars,  or  at  feeding  or  transfer  points,  orwhere  it  may 
be  unloaded  for  any  purpose.  And  it  is  further  agreed  that  said 
party  of  the  second  part  will  see  that  said  stock  is  securely  placed 
in  the  cars  furnished,  and  that  the  cars  are  safely  and  properly 
fastened,  so  as  to  prevent  the  escape  of  the  stock  therefrom.  And 
it  is  further  agreed  that,  in  case  the  said  party  of  the  first  part 
shall  furnish  laborers  to  assist  in  loading  and  unloading  said  stock 
at  any  point,  they  shall  be  subject  to  the  orders  and  deemed  the 
employes  of  the  said  party  of  the  second  part  while  so  assisting. 
And,  for  the  consideration  before  mentioned,  said  party  of  the 
second  part  further  agrees  that,  as  a  condition  precedent  to  the 
right  to  recover  any  damages  for  any  loss  or  injury  to  said  stock, 
he  will  give  notice  in  writing  of  his  claim  therefor  to  some  officer 
of  said  party  of  the  first  part,  or  its  nearest  station  agent,  before 
said  stock  is  removed  from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the  same  to  said  party  of 
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the  second  part,  and  before  said  stock  is  mingled  with  other  stock. 
And  the  said  party  of  the  second  part,  in  consideration  as  afore- 
said, further  agrees  that  in  case  of  total  loss  the  sum  of  one  hun- 
dred dollars  per  head  shall  be  taken  and  deemed  as  liquidated 
damages  for  such  loss,  and  in  case  of  injury  or  partial  loss  dam- 
age shall  be  measured  in  the  same  proportion.  This  contract 
does  not  entitle  the  holder  or  other  parties  to  ride  in  the  cars  of 
any  train,  except  the  train  in  which  his  stock  referred  to  herein  is 
drawn  or  taken.  Neither  does  it  entitle  him  (and  the  party  of  the 
second  part  named  in  this  contract  so  expressly  stipulates,  ad- 
mits, and  agrees)  to  return  passage  from to ,  unless 

this  said  contract  is  presented  within  s  days  from  the  date  hereof. 
Nor  does  it  entitle  any  person  except  the  party  of  the  second 
part,  and  parties  who  accompany  him  in  charge  of  said  stock  for 
the  purpose  of  assisting  him  in  taking  care  of  them  as  specified  in 
and  upon  this  contract  (and  does  not  include  women,  infants,  or 
other  persons  unable  to  do  and  perform  the  services  required,  as 
expressed  in  this  contract)  to  return  passage  within  the  said  5 
days;  the  object,  purpose,  and  intent  of  the  return  pass  being  to 
enable  the  said  party  of  the  second  part  hereto,  or  his  men  in 
charge  as  expressed  in  contract,  and  no  other  person,  to  return  to 

thereon,  at  any  time  within  5  days  from  date  hereof,  and 

not  thereafter.  And  it  is  further  stipulated  and  agreed  between 
the  parties  hereto  that,  in  case  the  livestock  mentioned  herein  is 
to  be  transported  over  the  road  or  roads  of  any  other  railroad 
company,  the  said  party  of  the  first  part  shall  be  released  from 
any  liability  of  every  kind  after  said  live  stocl^  shall  have  left  its 
road,  and  the  party  of  the  second  part  hereby  so  expressly  stipu- 
lates and  agrees ;  the  understanding  of  both  parties  hereto  being 
that  the  party  of  the  first  part  shall  not  be  held  or  deemed  liable 
for  anything  beyond  the  line  of  the  Missouri  Pacific  Railroad 
Company,  excepting  to  protect  the  through  rate  of  freight  named 
therein.  The  evidence  that  the  said  party  of  the  second  part, 
after  a  full  understanding  thereof,  assents  to  ail  the  conditions  of 
the  foregoing  contract,  is  his  signature  hereto,  [Signed]  F.  R. 
Mason,  Agent  for  the  Missouri  Pacific  Railway  Company.  M.  H. 
Vandeventer,  Shipper. 

Under  this  contract,  it  is  claimed  by  the  plaintiff  ip  error  that 
the  defendants  in  error  not  having  given  notice  in  writing  of  their 
claim  for  reimbursement  to  some  officer  of  the  railroad 
Defukdanti'  Company,  or  to  its  nearest  station  agent,  before  the  re- 
MntmUon.  moval  of  the  car  load  of  hogs  from  its  place  of  destina- 
tion, or  from  its  place  of  delivery  to  the  shipper  before 
the  stock  was  mingled  with  other  stock,  they  have  therefore  no 
right  of  action  against  said  railroad  company  for  a  loss  of  any  por- 
tion of  said  hogs.  The  plaintiff  in  error  cites  in  support  of  this 
19 Cent.  Law  J.  l64;also  Wabash,  St.  L.  &  Pac.  R,  Co.  v.  Black, 
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1 1  Bradw.  (Ill.J  465 ;  Dawson  v.  St.  LouU,  K.  C.  &  N.  R.  Co.,  76 
Mo.  514 ;  and  Moore  v.  Railroad  Co.,  L.  R,,  10  Ir.95. 

This  article  and  these  cases  are  to  the  effect  that  the  law  gov- 
erning common  carriers,  both  in  England  and  America,  is  to-day 
substantially  as  laid  down  by  Lord  Holt  in  the  year  -^^^ 
1703,  quoted  in  the  article  cited,  that  "the  law  charges  u~^^Z_ 
this  person  thus  entrusted  to  carry  goods  against  all  -^^^^ 
events  but  the  acts  of  God  and  the  public  enemy ;"  but  y^y^ 
that,   in   the    language    of     Mr.  Justice    Strong  in  ^' 

the  opinion  of  the  supreme  court  of  the  United  States  in  the  case 
of  Southern  Express  Co.  v.  Caldwell,  21  Wall.  264,  "Notwithstand- 
ing the  great  rigor  with  which  courts  of  law  have  always  enforced 
the  obligations  assumed  by  common  carriers,  and  notwithstanding 
the  reluctance  with  which  modifications  of  that  responsibility  im- 
posed upon  them  by  public  policy  have  been  allowed,  it  is  un- 
doubtedly true  that  special  contracts  with  theiremployers  limiting 
their  liability  are  recognized  as  valid,  if  in  the  judgment  of  the 
courts  they  are  just  and  reasonable,— if  they  are  not  in  conflict 
with  sound  legal  policy."  This  opinion,  last  above  cited,  was  de- 
livered in  October,  1874,  and  scarcely  more  than  substantially  fol- 
lowed the  earlier  ones  of  Yxitk  Co.  V.  Illinois  Cent.  R,  Co.,  3  Wall. 
107,  and  New  York  Cent.  R.  Co.  v.  Lockwood,  17  Wail.  357. 

The  present  constitution  of  this  State  was  framed,  submitted, 
and  adopted  in  the  year  1875.     Section  4,  art.  11,  of 
the  constitution,  provides  that  "the  liability  of  railroad     Bune- 
corporations  as  common  carriers  shall  never  be  limited."     Conitita- 
This  clause  expresses  the  supreme  law  of  the  State.    If    tionai^ohi- 
we  can  divine  its  meaning,  then,  as  to  us,  the  question     Mtiou. 
is  settled. 

In  following  that  general  rule  of  construction, — to  consider  the 
old  law  and  the  mischief,  in  order  to  arrive  at  the  meaning  of  a 
proposed  remedy,— we  here  take  the  old  law  as  construed  by  the 
supreme  court  of  the  United  States  in  the  above  case,  and  I  think 
the  mischief  may  be  assumed  to*  have  been  the  facility  with 
which  common  carriers  were  enabled,  either  by  deception  or  down- 
right coercion,  to  induce  shippers  to  waive  their  rights  under  the 
law,  and  enter  into  special  contracts  of  shipment ;  and  while  I  con- 
cede, as  a  general  proposition,  that  the  true  office  of  a  State  con- 
stitution is  mainly  to  limit  the  powers  of  the  legislature,  and  not 
to  limit  the  effect  of  contracts  between  parties,  yet  nearly  all,  and 
ours  especially,  contain  departures  from  this  rule.  There  may 
have  been  instances  of  legislative  limitation  of  the  liability  of  rail- 
road corporations  as  common  carriers  in  some  of  the  States  9f  the 
Union  or  in  Great  Britain.  My  other  engagements  have  not  al- 
lowed me  to  make  an  exhaustive  examination  of  the  question,  but 
I  am  aware  of  none,  and  am  quite  sure  that,  if  even  some  such  ex- 
isted, the  mischief  resulting  was  not  appreciated  in  this  State 
yj  A.  &  E.  R.  R.  Cas.— 4J 
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sufficiently  to  have  originated  the  constitutional  provi^on  under 
consideration.  So  I  conclude  that  the  object  and  intent  of  the 
convention  in  proposing,  and  of  electors  in  adopting,  this  proviMon 
of  the  constitution  here  referred  to,  was  to  put  it  out  of  ^e  power 
of  railroads  as  common  carriers  to  limit  their  liability  as  such  by 
special  agreements  with  shippers,  and  thus  remove  from  their 
.officers  and  agents  all  temptation  to  effect  said  exemption  from 
liability,  and  the  loss  and  damage  to  property  which  might  of  ne. 
cessity  follow  the  release  of  their  responsibility  and  that  of  their 
agents  therefor.  See  Atchison,  etc.,  R.  Co.  v.  Washburn,  5  Neb. 
117,  a  case  which  arose  under  the  old  constitution,  but  was  heard 
in  this  court  under  the  new. 

Counsel  for  plaintiff  in  error  complains  of  the  second  instruction 
given  by  the  court  to  the  jury  on  the  trial,  Nos.  i  and  2  are  as 
follows:  "(i)  The  jury  are  instructed  that  the  defend- 
Initnutlinii  ant  is  a  common  carrier  as  to  all  property  within  the 
«aiiiidR«d.  scope  of  its  chartered  powers,  and  it  cannot  by  special 
agreement  divest  itself  of  such  character,  and  therefore 
it  is  liable  for  the  negligence  of  its  servants.  (2)  The  jury  are  in- 
structed that  the  contract  in  writing  declares  that  it  is  in  consid- 
eration of  a  special  rate,  and  if  the  jury  believe  from  the  evidence 
that  the  stock  was  not  shipped  on  a  special  rate,  but  that  plaintiffs 
paid  the  full  regular  rates  for  such  service,  then  the  special  reserva- 
tions, exceptions,  or  limitations  sought  to  be  availed  of  by  defend- 
ant are  without  consideration,  and  the  plaintiffs  are  not  bound  by 
the  same  where  they  restrict  or  Umit  the  liability  of  defendant  as 
a  common  carrier."  Instruction  No.  i,  falling  within  the  meaning 
of  the  constitutional  power  as  above  construed,  is  approved.  No. 
,2,  in  my  opinion,  goes  too  far  in  favor  of  the  plaintiff  in  error,  as  it 
seems  to  imply  that,  had  the  property  been  shipped  on  a  special 
rate,  below  the  regular  rate,  the  plaintiff  in  error  could  have  a^-ailed 
itself  of  the  special  contract  to  evade  its  liability  as  a  common  car- 
rier, which,  as  I  understand  the  effect  of  the  constitutional  pro- 
vision, it  could  not  do.  No  exception  having  been  taken  to  the 
giving  or  the  refusal  to  give  other  instructions,  they  will  not  be 
further  considered. 

As  to  the  sixth  clause  of  the  shipping  contract  set  forth  herein, 
and  especially  invoked  by  the  plaintiff  in  error,  if  it 
gtipolatioa      were  conceded  that  that  clause  was  binding  upon  the 
finglTlng        defendant  in  error,  there  is  an  entire  want  of  evidence 
notiii*-  to  bring  the  case  within  its  provisions.     Kansas  City, 

Specdftl  Mo.,  was  the  place  of    destination  of  the  property, 

flndlng*.  within  its  meaning.  The  shipper  agreed  as  a  condi- 
tion precedent  to  his  right  to  recover  damages  for  any 
loss  or  injury  to  stock  to  give  notice  in  writing  of  his  claim  thcrc- 
f  5r  to  some  officer  of  the  party  of  the  first  part,  or  its  nearest  sta- 
tion agent,  before  said  stock  should  be  removed  from  its  place  of 
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destination  above  mentioned,  or  from  the  place  of  delivery  of  the 
same  to  the  party  of  the  second  part,  and  before  such  stock  is 
mingled  with  other  stock;  and  there  is  an  entire  lack  of  evidence, 
as  shown  by  the  bill  of  exceptions,  of  the  removal  of  the  stock 
from  Kansas  City,  or  of  its  having  been  mingled  with  other  stock. 
As  to  the  special  findings  of  fact,  the  second  interrogatory  ought 
not  to  have  been  given  to  the  jury,  for  the  reason  that  there  was 
no  evidence  before  them  from  which  they  could  answer  it.  Had 
there  been  such  evidence,  I  agree  with  counsel  that  it  would  have 
been  error  on  the  part  of  the  trial  court  to  refuse  to  send  the  jury 
back  at  the  request  of  the  defendant  for  the  purpose  of  answering 
that  interrogatory.  These  interrogatories  were  submitted  at  the 
request  of  the  defendant, — a  request  which  should  have  been  re- 
fused as  to  the  second  interrogatory.  Therefore  the  refusal  of  the 
■Court  to  send  the  jury  back  for  the  purpose  of  answering  it  was 
«rror  without  prejudice  to  the  plaintiiT  in  error. 

As  to  the  evidence  of  the  number  of  hogs  shipped  bythe  plain- 
tiffs, and  received  from  them   by  the  defendant  in  its 
car,  and  the  number  delivered  by  it  to  the  consignee     ETldtuMu 
of  the  plaintiffs  at  Kansas  City,  the  evidence  of  the    to  nnmtwr  at 
number  shipped  was  before  the  jury,  and  tended  to    lu>gi. 
prove  that  there  were  6g  hogs  shipped  ;  and,  while  it 
must  be  admitted  that  had  the  evidence  in  regard  to  the  number 
delivered  by  the  defendant  to  the  consignee  of  the  plaintiffs  at 
Kansas  City  been  objected  to  by  the  defendant  when  offered  on 
the  trial,  it  would  have  been  rejected ;  but  as  it  was  not  objected 
to,  and  as  it  tended  to  prove  that  but  54  of  the  said  69  hogs  were 
delivered  to  the  consignee  of  the  plaintiffs,  and  was  apparently 
considered  by  the  jury  in  making  up  their  verdict,  its  competency 
will  not  be  here  considered. 

The  judgment  of  the  district  court  is  therefore  affirmed.     The 
other  judges  concur. 


Western  R.  Co.  of  Alabama 


Little. 

(Alabama  Sufreme  Court,  PebrHary  tS,  1SS9.) 
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from  fire  or  other  cause)  as  common  carrier,  for  any  article  aner  it  has  beca 
transported  to  its  place  of  destination  and  has  been  placed  in  the  depot  of  the 
company,"  1b  intended  to  fix  a  period,  al^erthe  transportion  1«  complete,  when  the 
goods  pass  from  the  custodv  of  the  company  as  a'carrier,  to  its  lucping  as  x 
warehouseman,  and  is  reasonable  and  valid. 

Appeal  from  Circuit  Court,  Lee  County. 

Action  by  C.  E.  Little  against  the  Western  R.  Co.  of  Ala- 
bama, to  recover  the  value  of  goods  destroyed  by  fire  whilst 
stored  in  the  defendant's  depot.  The  defendant  appeals  from  a 
judgment  for  the  plaintiff. 

George  P.  Harrison,  Jr.,  for  appellant. 

W.J.  5a7«/uri^  for  appellee. 

CloptON,  J. — The  goods  to  recover  the  value  of  which  this  ac- 
tion is  brought  by  appellee,  were  transported  by  defendant,  Oc- 
tober 9,  1886,  from  Montgomery  to  Auburn,  Ala.,  the 
Gufl  itfttod.  latter  being  the  place  to  which  they  were  consigned. 
They  arrived  at  the  point  of  destination,  and  were 
stored  in  the  company's  depot,  by  1 1  o'clock  of  the  same  day. 
During  the  night  of  the  next  day  the  depot  was  burned,  and  the 
goods  destroyed.  The  bill  of  lading  under  which  they  were 
shipped  contained  a  stipulation  that  the  company  will  not  "hold 
themselves  liable  for  damages  (either  from  fire  or  other  cause)  as 
common  carriers  for  any  article  after  it  has  been  transported  to 
its  place  of  destination,  and  been  placed  in  the  depot  of  the  com- 
pany." The  court, 'though  holding  that  the  stipulation  is  not  op- 
posed to  public  policy,  also  held  that  it  did  not  operate  to  tcmii- 
nate  the  company's  responsibility  as  carrier  until  plaintiff  had 
been  allowed  a  reasonable  time  to  remove  the  goods  after  their 
arrival  and  storage. 

In  Louisville  &  Nashville  R.  Co.  v.  Oden,  80  Ala.  38,  we  ruled 
that  a  special  contract  by  which  the  company's  liability  as  a  com- 
mon carrier  was  terminated  on  the  arrival  of  the  freight 
Qneatloii  at  the  depot,  and  the  failure  of  the  consignee  to  n;- 
grtwutcd.  ceive  and  remove  it  as  soon  as  ready  for  delivery,  with- 
out notice,  was  unjust  and  unreasonable;  but  preter- 
mitted an  expression  of  opinion  (a  decision  of  the  question  not  be- 
ing required  by  the  case)  whether  a  railroad  company  may,  by 
special  contract,  terminate  its  liability  as  carrier  at  a  time  earlier 
than  that  fixed  by  law  for  its  continuance.  The  question  is  now 
directly  presented,  both  by  demurrer  to  pleas  and  instructions  to 
the  jury.  Appellee  contends  that  the  provision  in  the  bill  of  lad- 
ing comes  within  the  rule  which  forbids  a  common  carrier  to  con- 
tract for  exemption  from  liability  for  damages  caused  by  his  own 
negligence.  We  do  not  so  interpret  the  stipulation.  It  does  not 
purport  to  release  the  company  from  any  risk  whatever,  ordinar}' 
or  extraordinary,  attached  by  law  to  the  employment  of  a  com- 
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mon  carrier  while  the  goods  are  in  transit.  The  intention  and 
effect  are  to  fix  a  period  after  the  transportation  is  complete  when 
the  goods  pass  from  the  custody  of  the  company  as  a  carrier  to 
their  keeping  aswarehousmen. 

The  principles  involved,  and  on  which  the  solution  of  the  ques- 
tion now  coming  before  the  court  for  the  first  time  depends,  are 
neither  new  nor  difficult.  They  have  been  heretofore 
considered  and  settled  in  analogous  cases.  It  has  Uialtetloii 
been  held  that  in  the  case  of  a  carrier  by  water  the  aflutUUt; 
general  rule  governing  the  delivery  of  the  goods  may  be  m  to 
varied  by  contract,  or  by  a  reasonable,  well  established,  ddlT«ry- 
and  generally  known  local  custom,  constituting  an  im-  AnaJ^ou 
plied  term  of  the  contract  of  shipment.  Huston  v.  omm. 
Peters,  I  Mete.  (Ky.)  558.  Former  decisions  of  this 
court  can  be  maintained  only  on  the  ground  that  a  railroad  com- 
pany may,  by  special  contract,  or  the  usages  of  the  business,  gov- 
ern the  manner  of  delivering  freight,  and  tlje  period,  after  the 
transportation  is  complete,  at  which  their  responsibility  as  a  car- 
rier ceases.  In  South  &  North  Ala.  R.  Co,  v.  Wood,  66  Ala.  167, 
the  com  received  for  transportation  was  consigned  to  a  "flag 
station,"  where  the  company  had  neither  agent  nor  depot  of 
■which  the  consignee  was  informed.  The  car  containing  the  corn 
was  placed  on  a  side  track  at  the  station.  It  was  held  that  rail- 
road companies,  not  being  required  by  law  to  construct  a  ware- 
house or  depot  at  every  station  on  its  line,  and  the  consignee  be- 
ing advised  at  the  time  of  the  shipment  that  there  is  no  agent  or 
depot,  and  that  the  exigencies  of  the  business  do  not  require  the 
company  to  keep  an  agent  or  depot  at  the  station  to  which  the 
goods  are  consigned,  there  is  an  implied  consent  that  the  carrier's 
responsibility  shall  cease  on  delivery  of  the  goods  according  to  the 
reasonable  and  proper  usage  of  the  business  ;  and  that  the  liabil- 
ity as  a  carrier  terminated  with  the  safe  delivery  of  the  car  on  the 
side  track  and  that  there  was  no  assumption  of  liability  as  ware- 
housemen. It  is  said :  "We  can  see  no  reason  why  a  railroad 
company  acting  as  a  common  carrier  cannot  stipulate  by  a  con- 
tract, express  or  implied,  that  their  liability  as  a  carrier  shall  ter- 
minate with  a  delivery  at  a  particular  point,  and  that  they  will 
assume  no  liability  as  warehousemen."  As  to  stations  where 
there  are  agents  or  depots,  it  is  remarked  that  the  rule  governing 
the  hability  of  railroad  companies,  whether  as  carriers  or  ware- 
housmen,  is  correcrly  stated  in  Alabama  &  T.  R.  R.  Co.  v.  Kidd, 
35  Ala.  209.  In  the  case  last  mentioned  the  contract  of  the  com- 
pany was  to  deliver  the  goods  to  their  own  agent.  It  was  held 
that  by  the  contract  of  shipment  the  company  impliedly  agreed  to 
act  as  consignee  of  the  owner,  and  imposed  upon  themselves,  not 
only  the  duty  of  safely  carrying  to  the  place  of  destination,  but 
also  of  keeping  the  goods   after  their  arrival,  until  called  for  by 
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the  owner.  For  the  performance  of  the  former  duty  they  were 
responsible  as  carriers,  and  for  the  discharge  of  the  latter,  as 
warehousmen.  It  is  said:  "If  we  do  not  adopt  this  construction 
then  the  duties  of  the  company  were  precisely  the  same  as  if  the 
cotton  had  been  consigned  to  the  owner  himself,  and  no  special 
purpose  was  either  designed  or  accomplished  by  making  the  agent 
of  the  company  the  consignee."  The  decision  rests  on  the  prin- 
ciple that  a  railroad  company  may  contract  for  the  cessation  of 
their  responsibility  by  a  delivery  to  their  own  agent;  that  is,  to 
themselves.  In  Buckley  v.  Great  Western  R.  Co.,  i8  Mich.  121, 
where  it  was  ruled  that,  in  the  absence  of  usage,  special  circum- 
stances, or  agreement,  the  liability  of  railroad  companies  for 
goods  in  warehouse  awaiting  delivery  is  that  of  common  carrier, 
the  court  said ;  "The  course  to  be  pursued  by  the  carrier  to  shield 
himself  from  further  responsibility  in  his  quality  of  carrier,  where 
the  transportation  is  accomplished,  is  not  the  subject  of  abstract 
law,  disconnected  from  the  surrounding  circumstances,  but  is  a 
matter  depending  upon  contract,  and  to  be  determined  by  refer- 
ence to  the  express  stipulations  of  the  parties,  or  the  varying  facts 
from  which,  when  presented,  the  law  will  infer  the  rights,  duties, 
and  obligations  of  the  parties."  There  is  no  incom- 
patibility in  a  railroad  company  being  both  carrier  and 
warehouseman,  but  cannot  have  custody  in  both 
capacities  of  the  same  property  at  the  same  time. 
Neitheris  there  any  inconsistency  in  passing  goods  from 
BMi.  themselves  as  carriers  to  themselves  as  warehousmen. 

By  the  settled  rule  in  this  State,  though  the  railroad 
company  continues  responsible  as  a  common  carrier  after  the 
goods  have  been  transported  to  their  place  of  destination,  and 
stored  in  the  depot,  until  the  consignee  or  owner  has  had  reasona- 
ble opportunity  to  remove  them,  when  a  reasonable  time  has 
elapsed,  they  become,  by  operation  of  law,  warehousemen  ;  the 
law,  by  its  own  operation,  passes  the  goods  from  them  as  carrier 
to  them  as  warehousemen.  There  can  be  no  sufficient  reason 
why  the  consignor  and  the  company  may  not  stipulate  that  the 
former  waive  the  goods  remaining  in  store  a  reasonable  time,  and 
that  the  company's  responsibility  as  carrier  shall  cease  on  storing 
them  in  their  depot, and  thereafter  become  liable  as  warehousmen. 
■The  courts  of  many  other  States,  and  doubtful  if  nottheweight 
of  authority,  maintain  the  rule  that  from  the  necessary  manner  in 
which  the  business  of  railroad  companies  is  conducted,  and  from 
their  custom  to  have  platforms  on  which  to  place,  and  warehouses 
or  depots  in  which  to  store  goods  carried,  the  company  dischai^es 
its  whole  duty  as  a  carrier  when  it  stores  the  goods  in  the  ware- 
house or  depot,  to  keep  until  called  for,  if  the  consignee  or  owner 
is  not  there  to  receive  them;  and  that  such  delivery  from  them- 
selves as  common  carriers  to  themselves  as  keepers  for  hire  teimi- 
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nates  their  responsibility  as  common  carriers ;  that  in  such  case  the 
company  ceases  to  be  a  common  carrier  on thecompletionofthe 
duty  of  transportation,  as  matter  of  law,  and  assumes  as  matter  of 
fact,  the  character  of  warehousmen.  Rice  ji.  Hart,  ii8  Mass.  2oi ; 
Gashweilerw.  Wabash,  St.  L.  &  Pac.  R.  Co.,  83  Mo.  112,  25  Am  & 
Eng.  R.  R.  Cas.  403;  Rothschild  v.  Michigan  Cent.  R.  Co.,  69 
111.  164;  McCarty  v.  New  York  etc.  R.  Co.,  30  Pa.  St.  247;  Mohr 
V.  Chicago  &  N.  W.  R.  Co.,  40  Iowa  580;  Butler  v.  East  Tenn. 
&  V.  R.  Co.,  8  Lea  (Tenn.)  32;  9  Am.  &  Eng.  R.  R.  Cas.  249. 
This  rule  certainly  has  the  merit  of  being  definite,  and  easy  of  ap- 
plication. Certainly  a  stipulation  which  terminates  the  company's 
responsibility  as  carrier  on  the  completion  of  the  transportation 
and  storage  of  the  goods  in  the  depot— a  contractual  regulation  of 
the  place,  time,  and  manner  of  delivery,  substituting  a  rule  sus- 
tained  by  courts  of  the  highest  authority  for  the  rule  established 
in  this  State — cannot  be  regarded  as  opposed  to  law  or  public 
policy.  By  the  terms  of  the  bill  of  lading,  the  defendant's  re- 
sponsibility as  a  common  carrier  terminated  when  the  goods  were 
'  transported  to  Auburn,  and  safely  stored  in  the  depot.  The  lia- 
bility thereafter  was  that  of  a  warehouseman. 

We  are  unable  to  discover  the  relevancy  of  the  evidence  as  to 
the  agent's  habits,  unless  connected  with  evidence  showihg  such 
notoriety  that  knowledge  of  the  company  may  be  inferred,  or 
showing  some  casual  connection  between  his  habits  and  the  de- 
struction of  the  goods.  The  same  observation  applies  to  the  evi- 
dence of  the  bad  character  of  the  servant  employed  at  the  depot, 
without  stating  in  what  respects  it  is  bad,  so  as  to  show  its 
relevancy.  The  statement  of  the  agent  to  McElhaney  was  also 
inadmissible.  It  did  not  relate  in  any  way  whatever  to  the  fire, 
or  to  the  goods  of  plaintiff,  and  was  but  a  narrative  of  a  past  event. 

Reversed  and  remanded. 

i,  35  Am.  &  Eng.  R. 


South  Carolina  R.  Co. 

ino   U.  S.  128,) 

OiTTlftce  of  Ooodi — Ininiuiea — BnbrofaUon  o(  OUTler. — In  an  acti 
for  goods  lost  in  transit,  the  derendont  cannot  take  advantage  ol  n 
bill  of  lading,  thnt  in  the  event  of  loss  or  damage  whilst  the  goods  t 
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of  transportation  bjr  an^  of  the  contracttng  companlei,  "the  companj  incurring 
■uch  liability  shall  have  the  benefit  of  any  insurance"  which  mar  have  been 
effected,  unless  it  appears  that  the  owner  of  the  goods  wrongful^  refused  to 
allow  the  carrier  the  benefit  of  an  jfisurance  which  he  had  at  the  time  of  the  lava, 
and  which-could  be  made  available  to  the  carrier,  or  which,  before  bringing  a, 
•ult  against  the  company,  the  defendant  collected  without  condition. 

Bam* — Action  Asalnat  Gairiar — AKraamnt  BetwMn  tunrar  and  lunrnd. — A 
policj  of  insurance  issued  to  a  cotton  merchant  provided  that  the  insurance 
companj  should  be  subroeated  to  the  claim  of  the  insured  against  the  carrier  to 
the  extent  of  anj'  lose  or  damage,  paid,  or  incurred  by  the  insurance  company. 
The  cotton  merchant  shipped  a  quantity  of  cotton  for  carriage  by  different  con- 
necting carriers  under  a  bill  of  lading  which  stipulated  that  iny  carrier  incurring 
liability  for  loss  or  damage  should  have  the  benefit  of  any  insurance  upon  the 
goods.  After  a  loss  had  been  incurred,  the  insurance  company  signed  a  memo- 
randum by  which  the  face  of  the  insurance  was  reinstated,  proofs  of  loss  waived 
and  provision  made  for  postponing  the  question  of  indemnity  until  the  owners. 
If  the  carrier  refused  to  pay,  had  used  efforts  to  collect,  without  prejudice  to  the 
owner's  claim  against  the  insurance  company.  Held,  in  an  action  by  the  owner 
against  the  carrier,  that  the  carrier  was  not  entitled  to  plead  in  bar  tiiat  it  had 
not  received  the  benefit  of  the  ir     --      - 


Error  to  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina. 

William  H.  Inman,  John  H.  Inman,  James  Swann,  Bernard  S. 
Clark  and  Robert  W.  Inman,  copartners  in  business  under  the 
firm  name  of  Inman,  Swann  &  Company,  brought  suit  against 
the  South  Carolina  Railway  Company,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  South  Carolina,  on  the  i8th 
of  July,  1884,  to  recover  damages  for  the  loss  of  two  hundred 
and  forty-eight  bales  of  cotton  (out  of  8og  bales),  which  the  de- 
fendant, as  a  common  carrier,  had  received  at  Columbia,  South 
Carolina,  to  be  safely  carried  for  certain  freight  money  to  Charles- 
ton in  that  State,  and  there  delivered  to  a  connecting  carrier  to 
be  transported  to  New  York,  and  which,  the  plaintiffs  averred,  the 
defendant  did  not  safely  carry  and  deliver,  but  which  were,  while 
in  the  defendant's  possession,  custody  and  control  as  a  common 
carrier,  "by  the  carelessness  and  negligence  of  the  defendant,  its 
officers,  agents  and  servants,  destroyed  by  fire." 

In  its  answer  the  defendant  admitted  the  shipment,  names  of 
shippers,  place  of  shipment  and  number  of  bales  shipped;  and 
averred  "  that  at  the  date  of  the  receipt  and  shipment  of  said  cot- 
ton, bills  of  lading  were  given  therefor,  in  which  were  stated  the 
conditions,  stipulations  and  agreements  upon'  which  said  cotton 
should  be  carried  by  the  railroad  company  receiving  it,  and  by 
the  connecting  roads,  which  bills  of  lading  and  the  conditions, 
stipulations  and  agreements  thereof,  were  received  and  accepted 
by  the  plaintiffs,  and  constitute  the  contract  between  them  and 
the  defendant ; "  that  the  cotton  was  received  "subject  to  the  con- 
ditions, stipulations  and"  agreements  of  said  bills  of  lading,"  and 
that  the  two  hundredand  forty-eight  bales  were  destroyed  by  fire; 
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but  denied,  as  a  first  offence,  the  allegations  in  respect  to  negli- 
gence :  and,  as  a  second  defence,  stated  "  that  among  other  stipu- 
ktions  and  agreements  in  said  bills  of  lading  under  which  said 
cotton  so  destioyed  by  fire  was  carried  is  the  following,  to-wit : 
'And  it  is  further  stipulated  and  agreed  that  in  case  of  any  loss 
or  damage  done  to  or  sustained  by  any  cotton  herein  receipted 
for  during  transportation,  whereby  any  legal  liability  may  be  in- 
curred by  the  terms  of  this  contract,  that  the  company  alone 
shall  be  held  responsible  therefor  in  whose  actual  custody  the 
cotton  may  be  at  the  time  of  the  happening  of  such  loss  or  dam- 
^e,  and  the  company  incurring  such  liability  shall  have  the  ben- 
efit of  any  insurance  which  may  'have  been  effected  upon  or  on 
account  of  said  cotton;'  that  the  plaintiffs  had  fully  insured  said 
cotton  so  destroyed  by  fire,  in  solvent  companies,  from  risks, 
among  which  fire  was  one,  and  that  at  the  time  of  the  occurrence 
of  said  fire  said  cotton  was  fully  covered  by  insurance:  but  that 
this  defendant  has  not  had  thg  benefit  of  such  insurance ;  nor 
have  the  plaintiffs  given  or  offered  to  give  it  the   benefit  of  such 


The  bill  of  exceptions  states  that  the  plaintiffs,  to  maintain  the 
issue  on  their  part,  examined  Bernard  S.  Clark  (one  of  the  plain- 
tiffs), who  proved  the  delivery  of  the  cotton  to  the  Greenville  and 
Columbia  Railroad,  to  be  carried  to  the  plaintiffs  at  New  York, 
the  rec'eipt  of  the  cotton  by  the  defendant  as  a  connecting  carrier, 
its  destruction  by  fire  at  Charleston,  on  the  29th  day  of  October, 
A.D.  1883,  while  in  the  custody  of  the  defendant,  awaiting  deliv- 
ery to  the  next  connecting  carrier,  and  that  the  value  of  the  cot- 
ton, less  freight,  was  $10,717.21  ;  that  the  form  of  the  bills  of  lad- 
ing given  to  the  agent  of  the  plaintiffs  by  the  Greenville  and  Col- 
umbia Railroad  Company,  the  first  carrier,  was  as  set  out,  and 
contained  the  clause  above  quoted. 

Upon  examination  by  defendant,  the  witness  testified  that 
plaintiffs  had  open  policies  of  insurance  in  the  Phcenix,  Me- 
chanics' and  Traders'  and  Greenwich  Insurance  Companies,  but 
had  not  received  any  money  for  the  loss  occasioned  by  the  burn- 
ing of  the  cotton  in  question  ;  that  the  insurance  companies  had 
signed  certain  memoranda  which  witness  produced;  that  witness 
instructed  Mr.  Gallagher,  an  insurance  adjuster  at  Charleston,  to 
bring  suit  if  defendant  did  not  pay;  that  witness  did  not  know 
that  Gallagher  represented  the  above  named  insurance  companies, 
but  he  had  said  there  would  be  no  expense  to  plaintiffs :  that  "  by 
our  policies,  in  case  of  loss,  we  haVe  to  pay  four  per  cent,  on  that 
loss,  to  keep  our  policy  good  for  twenty  thousand  dollars  all  the 
time.  My  object  is  to  get  this  money  from  the  railroad  compa- 
nies and  save  this  four  percent.;  and  $150  average  comes  in  there, 
and  in  case  I  don't  get  it  from  them  to  fall  back  on  my  insurers — 
the  insurance  companies — and  make  them  pay  it.     That  is  the  ex- 
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act  reason,  and  if  I  don't  get  it  from  them  the  idea  is  that  I  will 
fall  back  on  the  insurance  company,"  On  re-direct  examination 
the  witness  testified  that  the  plaintiffs  were  the  owners  of  the  cot- 
ton, and  did  not  authorize  their  agent  to  take  bill  of  lading  with 
insurance  clause,  but  plaintiffs  had  received  the  balance  of  the  cot- 
ton and  settled  for  the  freight  on  it  under  the  same  bill  of  lading; 
that  the  agent  "had  authority  to  take  biils  of  lading  for  the  cot- 
ton, but  had  to  accept  what  the  company  would  give  him  or  no 
bill  of  lading." 

The  policy  issued  to  plaintilfs  by  the  Mechanics'  and  Traders' 
Insurance  Company  on  cotton  burned,  bears  date  7th  September, 
1883,  and  contains  the  following  provisions: 

"  It  is  also  agreed  and  understood,  that,  in  case  of  loss  or  dam- 
age under  this  policy,  the  assured,  in  accepting  payment  therefor, 
hereby,  and  by  that  act  assigns  and'  transfers  to  the  said  insurance 
company  all  his  or  their  right  to  claim  for  loss  or  damage  as 
against  the  carrier  or  other  person  or  persons,  to  inure  to  their 
benefit,  however,  to  the  extent  only  of  the  amount  of  the  loss  or 
damage  and  attendant  expenses  of  recovery  paid  or  incurred  by 
the  said  insurance  company;  and  any  act  of  the  insured  waiving 
or  transferring  or  tending  to  defeat  or  decrease  any  such  claim 
against  the  carrier  or  such  other  person  or  persons,  whether  be- 
fore or  after  the  insurance  was  made  under  this  policy,  shall  be  a 
cancellation  of  the  liability  of  the  said  insurance  company  for  or 
on  account  of  the  risk  insured  for  which  loss  is  claimed. 
In  event  of  loss  the  assured  agrees  to  subrogate  to  the  insurers  all 
their  claims  against  the  transporters  of  said  cotton,  not  exceeding 
the  amount  paid  by  said  insurers." 

Similar  provisions  are  contained  in  the  policy  issued  by  the 
Greenwich  Company  to  the  plaintiffs  on  cotton  destroyed.  The 
policy  issued  by  the  Phcenix  Insurance  Company  on  said  cotton 
contained  the  following  provision  :  "  In  case  of  any  agreement  or 
act,  past  or  future,  by  the  insured,  whereby  any  right  of  recovery 
of  the  insured  against  any  persons  or  corporations  is  released  or 
lost,  which  would,  on  acceptance  of  abandonment  or  payment  ol 
loss  by  this  company,  belong  to  this  company  but  for  such  agree- 
ment or  act,  or,  in  case  this  insurance  is  made  for  the  bene6t  of 
any  carrier  or  bailee  of  the  property  insured  other  than  the  person 
named  as  insured,  the  company  shall  not  be  bound  to  pay  any 
loss,  but  its  right  to  retain  or  recover  the  premium  shall  not  be 
affected :"  also  the  further  provision  "that  in  event  of  loss  the 
insured  agrees  to  subrogate  to  the  insurers  all  their  claims  against 
the  transporters  of  said  cotton,  not  exceeding  the  amount  paid 
by  said  insurers." 

The  memoranda  referred  to  as  signed  by  the  insurance  com- 
panies on  the  dates  named  are  as  follows : 
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"  New  York,  Nov.  17,  1883. 
"To  Inman,  Swann  &  Co.: 

"  In  accordance  with  the  provisions  of  this  policy  the  estimated 
loss  sustained  by  this  company  of  ^3,667  in  consequence  of  fire 
at  Charleston,  S,  C,  about  Oct,  agth,  '83,  is  hereby  reinstated  and 
$1 14.90  additional  premium  is  charged  by  this  company  therefor, 
it  being  fully  understood  and  agreed  that  when  the  above  loss  is 
finally  adjusted  the  amount  reinstated  and  the  premium  charged 
shall  be  made  correct. 

"Attached  to  this  policy,  21,773." 

"  New  York,  Dec.  ist,  1883. 

"  It  is  hereby  understood  and  agreed  by  the  undersigned  com- 
panies insuring  Messrs.  Inman,  Swann  &  Co.,  that  proofs  of  loss 
by  fire  at  Charleston,  S.  C,  of  Oct.  29th,  1883,  presented  this  day, 
are  to  be  considered  as  filed  on  November  17th,  as  all  papers  and 
vouchers  to  prove  such  loss  were  forwared  by  Messrs.  Inman, 
Swann  &  Co.,  with  their  consent,  to  the  South  Carolina  R.  R.  Co. 
to  collect  loss  from  them  as  common  carriers,  which,  however,  is 
not  to  prejudice  Messrs.  Inman,  Swann  &  Co.'s  claim  against  the 
undersigned  insurance  companies." 

"  New  York,  Jan.  i8th,  1884. 

"  The  undersigned  companies  having  been  notified  by  Messrs. 
Inman,  Swann  &  Co.  of  loss  by  fire  at  Charleston,  S.  C,  on  or 
about  Oct.  29th,  '83,  and  proofs  of  loss  having  been  presented  to 
the  South  Carolina  R.  R.  Co.  direct,  on  Nov.  17th,  '83,  with  con- 
sent of  said  insurance  companies,  which,  however,  it  was  agreed 
upon  should  not  prejudice  the  assurer's  claim  against  them,  the 
claims  having  been  agreed  upon  as  filed  with  insurance  compa- 
nies on  said  Nov.  1 7th,  in  case  the  railroad  should  refuse  to  pay  and 
the  claim  being  due  on  Jan.  17th,  1884,  Messrs.  Inman',  Swann  & 
Co.  wil!  still  use  every  effort  to  collect  the  claim  direct,  and  the  under- 
signed insurance  companies  hereby  agree  to  pay  them  (six)  6  per 
cent,  interest  from  January  17th, '84,  to  the  time  when  claim  is 
collected.  This  agreement,  however,  is  not  to  prejudice  their 
claim  against  the  undersigned  insurance  companies." 

It  was  conceded  upon  the  argument  that  the  bills  of  lading 
were  dated  October  18th,  October  24th,  October  2Sth  and  Octo- 
ber 27th,  1883,  and  were  signed  for  the  Columbia  and  Greenville 
Railroad  Company  and  the  companies  constituting  the  through 
line,  of  which  defendant  was  one,  "  separately  but  not  jointly  ;  " 
and  that  the  policies  of  insurance  were  dated  August  29th,  Sep- 
tember 6th  and  September  7th,  1883,  and  expired  August  2gth, 
1884,  and  contained  these  clauses:  "The  total  amount  of  each 
and  every  loss,  less  $150  to  be  deducted  in  lieu  of  average,  shall 
be  paid  within  thirty  days  after  receipt  of  proofs  of  loss;  "  and 
"  that  in  the  event  of  loss,  the  assured  agree  to  pay  the  insurers 
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additional  premium  or  premiums  at  the  rate  of  four  per  cent,  on 
the  amount  of  such  loss  or  losses,  and  this  policy  is  thereby  to  be 
reinstated  and  in  force  to  the  full  amount  of  %20,000,  unless  either 
party  desire  the  cancelment  of  the  same." 

At  the  request  of  the  defendant  and  subject  to  plaintiff's  excep- 
tions the  court  gave  to  the  jury  the  following  instructions: 

"  First.  That  the  bill  or  bills  of  lading  under  which  the  cotton 
of  plaintiffs  in  this  case  was  transported  by  the  defendant  consti- 
tuted the  contract  of  the  parties,  and  the  plaintiffs  are  bound  by 
the  stipulation  that  the  defendant  company  'shall  have  the  bene- 
fit of  any  insurance  that  may  have  been  effected  upon  or  on  ac- 
count of  said  cotton.' 

"  Second,  That  the  plaintiffs,  before  they  can  recover  against 
defendant  here,  must  show  that  they  have  performed  their  part  of 
this  contract  by  proving  that  they  have  given  to  the  South  Caro- 
lina Railway  Company  the  benefit  of  the  insurance,  or  that  they 
have  been  ready  to  perform  their  contract  by  tendering  such  bene- 
fit, and  that  the  same  has  been  refused. 

"  Third.  That  if  the  juiy  find  that  an  agreement  was  made  be- 
tween plaintiffs  and  their  insurers  by  which  the  insurers  waived 
proofs  of  loss  and  admitted  the  claim  of  plaintiffs  to  be  due  by 
them  on  the  ist  of  January,  1884,  and  plaintiffs  agreed  to  give 
time  upon  said  claim  to  the  insurers  and  meantime  to  press  the 
claim  for  the  cotton  against  the  South  Carolina  Railway  Com- 
pany, defendant,  in  consideration  of  the  payment  to  plaintiffs  by 
their  insurers  of  six  per  cent,  interest  per  annum  on  said  admitted 
claim  from  ist  January,  1884,  then  plaintiffs  cannot  recover,  and 
verdict  must  be  for  defendant." 

The  plaintiffs  requested  the  following  instructions,  which  the 
court  refused,  and  plaintiffs  excepted. 

"First,  That  the  stipulations  in  the  bills  of  lading  giving  the 
defendant  the  benefit  of  insurance  effected  by  the  plaintiffs  is  un- 
reasonable, contrary  to  public  policy,  and  the  duties  and  obliga- 
tions imposed  by  iaw  upon  carriers,  and  therefore  void. 

"  Second.  That  if  the  stipulation  in  the  bills  of  lading  under 
which  the  cotton  of  the  plaintiffs  was  to  be  transported  by  the 
defendant  giving  to  the  carrier  the  benefit  of  insurance,  is  valid, 
then  such  stipulation  only  entitles  the  defendarit  to  such  insur- 
ance upon  payment  by  it  of  plaintiffs'  loss,  unless  the  plaintiffs 
have  already  been  paid  by  the  insurer. 

"Third.  That  if  the  stipulation  in  the  bills  of  lading  under 
which  plaintiffs'  cotton  was  to  be  transported  by  the  defendant 
giving  to  the  carrier  the  benefit  of  plaintiffs'  insurance  is  valid, 
then  such  stipulation  only  entitles  the  defendant  to  such  insur- 
ance as  it  is  in  the  hands  of  the  plaintiffs,  and  if  the  policy  is 
void  or  unproductive  this  is  no  defence,  and  the  plaintiffs  are  en- 
titled to  recover  in  this  action. 
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"  Fourth.  That  if  the  stipulation  in  the  bills  of  lading  under 
which  plaintiffs'  cotton  was  to  be  transported  by  the  defendant 
giving  the  carrier  benefit  of  insurance  effected  by  plaintiffs  is  valid, 
then  no  legal  obligation  arose  therefrom  that  the  plaintiffs  should 
effect  valid  insurance,  and  if  such  insurance  is  invalid  this  is  no 
defence  to  plaintiffs'  action. 

"Fifth.  That  as  the  plaintiffs,  under  the  stipulation  in  the  bills 
of  lading  giving  the  carrier  benefit  of  the  insurance,  may  or  may 
not  have  insured  as  they  please,  the  defendant  takes  such  insur- 
ance, if  effected,  subject  to  all  infirmities,  and  the  same  consti- 
tutes no  defence  to  plaintiffs'  action. 

"Sixth.  That  the  carrier  does  not  lose  his  character  as  carrier 
by  reason  of  a  stipulation  giving  him  the  benefit  of  insurance  by 
the  shipper  or  owner,  and  that  as  carrier  he  is  primarily  liable  for 
loss  or  damage,  if  not  arising  from  causes  exempted  by  law  or 
his  contract,  and  if  the  defendant  desires  the  benefit  of  plaintiffs' 
insurance  it  must  first  pay  the  loss  sustained  by  them. 

"Seventh.  That  the  defendants,  under  the  bills  of  lading  in 
question,  are  not  exempt  from  loss  by  fire,  as  such  exemption, 
under  said  bills  of  lading,  only  applies  to  the  carrier  by  water." 

George  A.  Black  for  plaintiffs  in  error. 

William  Allen  Butler  and  Theodore  G.  Barker  for  defendant  in 
error. 

Fuller,  C.  J. — The  defendant,  a  corporation  of  South  Caro- 
lina, received  the  cotton  in  question  for  safe  carriage 
from  the  point  of  connection  with  the  Columbia  &  Cu«  tutad. 
Greenville  R.  Co.,  to  Charleston,  S.  C,  anddelivery  to 
the  steamship  company  at  that  port.  The  loss  occurred  by  fire, 
in  Charleston,  before  the  obligation  was  discharged,  and  this  is  an 
action  as  on  the  case,  based  on  defendant's  breach  of  duty,  as  a 
common  carrier,  in  failing  to  safely  carry  and  deliver. 

To  secure  care,  diligence  and  fidelity  in  the  discharge  of  his  im- 
portant public  functions,  the  common  law  charged  the  common 
carrier  as  an  insurer;  but  the  rigor  of  the  rule  has  been 
relaxed  so  as  to   allow  reasonable   limitations   upon     Pnmniptloii 
responsibility  at  all  events,  to  be  imposed  by  contract.     kgUiut 
We  have,  however,  uniformly  held,  that  this  conces-    defendant, 
sion  to  changed  conditions  of  business  cannot  be  ex- 
tended so  far  as  to  permit  the  carrier  to  exempt  himself,  by  a  con- 
tract with  the  owner  of  the  goods,   from  liability  for  his  own 
negligence.     And  as  in  case  of  loss  the  presumption  is  against  the 
carrier,  and  no  attempt  was  made  here  to  rebut  that  presumption, 
the  defendant's  liability  because  in  fault  must  be  assumed  upon 
the  evidence  before  us. 

The  cause  went  to  judgment,  however,  in  favor  of  the  defend- 
ant upon  its  second  defence,  which  was  sustained  by  the  rulings 
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of  the  circuit  court  brought  under  review  upon  this  writ  of  error. 

That  defence  set  up  the  clause  in  the  bills  of  lading  providing 
that  "the  company  incurring  such  liability  shall  have 
Innruo*-  the  benefit  of  any  insurance  which  may  have  been 
Snbrog^tioB  effected  upon  or  on  account  of  said  cotton;"  and  it 
«fa«ni*r.  was  averred  that  the  plaintiSs  had  fully  insured  the 
cotton  against  the  risk  of  fire,  but  that  defendant  had 
not  had  the  benefit  of  such  insurance,  nor  had  the  plaintiffs  given 
or  offered  to  give  to  it  such  benefit. 

If  this  bill  of  lading  had  contained  a  provision  that  the  rail- 
road company  would  not  be  liable  unless  the  owners  should  insure 
for  its  benefit,  such  provision  could  not  be  sustained;  for  that 
would  be  to  allow  the  carrier  to  decline  the  dischat^e  of  its  duties 
and  obligations  as  such,  unless  furnished  with  indemnity  against 
the  consequences  of  failure  in  such  discharge.  Refus^  by  the 
owners  to  enter  into  a  contract  so  worded  would  furnish  no  de- 
fence to  an  action  to  compel  the  company  to  carry,  and  submis- 
sion to  such  a  requisition  would  be  presumed  to  be  the  result  of 
duress  of  circumstances,  and  not  binding.  But  the  clause  in  ques- 
tion bears  no  such  construction,  and  obviously  cannot  be  relied  on 
as  in  itself  absolving  the  company  from  liability,  for  by  its  terms 
the  benefit  of  insurance  was  only  to  be  had  when  a  legal  liability 
had  been  incurred,  and  in  favor  of  "the  company  incurring  such 
liability,"  Since  the  right  to  the  benefit  of  insurance  at  all  de- 
pended upon  the  maintenance  of  plaintiHs'  cause  of  action,  the 
fact  of  not  receiving  such  benefit  could  not  be  put  forward  in  de- 
nial of  the  truth  or  validity  of  their  complaint. 
,  If,  on  the  other  hand,  the  contention  of  the  defendant  may  be 
regarded  as  in  the  nature  of  a  counterclaim  by  way  of  recoupment 
or  set-off,  then  the  question  arises  as  to  the  extent  of  the  stipula- 
tion, assuming  it  to  be  otherwise  valid,  and  what  would  amount 
to  a  breach  of  it. 

By  its  terms  the  plaintiffs  were  not  compelled  to  insure  for  the 
benefit  of  the  railroad  company;  but  if  they  had  insurance  at  the 
time  of  the  loss,  which  they  could  make  available  to  the  carrier, 
or  which,  before  bringing  suit  against  the  company,  they  had 
collected,  without  condition,  then,  if  they  had  wrongfully  refused 
to  allow  the  carrier  the  benefit  of  the  insurance,  such  a  counter- 
claim might  be  sustained,  but  otherwise  not. 

The  policies  here  were  all  taken  out  some  weeks  before  the  ship- 
ments were  made,  although,  of  course,  they  did  not  attach  until 
then,  and  recovery  upon  neither  of  them  could  have  been  had, 
except  upon  condition  of  resort  over  against  the  carrier,  any  act  of 
the  owners  to  defeat  which  operated  to  cancel  the  liability  of  the 
insurers.  They  could  not,  therefore,  be  made  available  for 
the  benefit  of  the  carrier.  Nor  have  the  insurance  companies 
paid  the  owners.     It  is  true  that  after  the  loss  had  been  incurred. 
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the  companies  signed  certain  memoranda,  by  which  the  face  of 
the  insuraiKre  was  reinstated,  proofs  of  loss  waived,  and  provis- 
ion made  for  postponing  the    question  of  indemnity  until  the 
owners,  if  the  carrier  refused  to  pay,  had  used  effort 
to   collect,   without    prejudice  to  the    owners'  claims     Aetion 
against  the  insurance  companies.      But  this  falls    far    dgkliut , 
short  of  the  equivalent  of  payment,  and,  indeed,  under    ouilcc— 
the  terms  of  these  policies,  payment  itself  would  have     AgrseniBnt* 
been  subject  to   such    conditions    as   the    companies    between 
chose  to  impose.     Although  in  the  order  of  ultimate     Innmd 
liability,  that  of  the  carrier  is  in  legal  effect  primary     ssdiiiinnr. 
and  that  of  the  insurer  secondary,  yet  the  insured  can, 
in  the  absence  of   provisions  otherwise  controlling  the  subject, 
insist  upon  proceeding,  under  his  contract,  first,  against  the  party 
secondarily  liable,  and  when  he  does  so  is  bound  in  conscience  to 
give  to  the  latter  the  benefit  of  the  remedy  against  the  party 
principal;  but  these  insurers  could,  under  their  contracts,  require 
the  owners  to  pursue  the  carrier  in  the  first  instance  and  decline 
to  indemnify  them  until  the  question  and  the  measure  of  the  lat* 
ter's  liability  were  determined.    This  they  did,  and  to  their  action 
in  that  regard  the  defendant  is  not  so  situated  as  to  be  entitled  to 
object. 

In  our  judgment  the  second  defence,  in  any  aspect  in  which  it 
may  be  considered  upon  this  record,  cannot  be  maintained,  and  it 
follows  that  the  action  of  the  circuit  court  was  erroneous. 

The  judgment  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  award  a  new  trial. 

OanUf A  M  OoMli — bunnuief — Snbroffttlon, — See  3  Am.  &  Eng.  Eacyc.  of  L. 
837;  Piatt  V.  RicKmond,  Y.  R.  Si  C,  R.  Co.,  32  Am,  &  Eng.  R.  R.  Cas.  517; 
Jackson  Co.  v.  Boylston  Ins.  Co.,  11  lb.  117,  note  no.  Ina.  Co.  of  North 
America  v.   Easton,  foil;  Liverpool  &  G.   W.  Steam  Co.  v.  Fhenix  Ins.  Co., 

Co.,  f03i. 


Insurance  Company  of  North  America 

v. 

Easton  ei  al. 

[  Texas  Sufrtme  Coari,  AfarcJt  1, 1889.) 

OaiTlmse  of  Ooodi — Inanfuiaa — BnbTOKSitloii  of  Carrlar — Tamnty  flrHnrt 
TUKUty. — A  warranty  In  a  policj  of  insurance  which  provides  that  the  Insurance 
shall  not  inure  to  the  bene^t  of  any  carrier,  is  a  vahd  and  lawful  stipulation, 
and  is  not  in  reBtraint  of  trade  or  contrary  to  public  policy,  and  a  eubsequent 
Agreement  between  the  insured  and  the  carrier  that  the  latter  shall  be  subro- 
gated to  the  right  of  the  insured  avoids  the  policy. 
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o  DuTlsr— RvoMHty  of. — The  Au:t  that  the  carrier  had  no  notice 
urance  policy  providing  that  the  insurance  should  not  inure  to 
his  benefit,  does  not  render  it  contrary  to  public  policy  to  permit  the  Insurance 
company  to  rely  upon  the  warranty  even  though  the  carrier  has  stipulated  that 
be'  shall  have  the  benefit  of  any  insurance  effected  by  the  shipper. 

>ftme — Damand  for — OondlUni  of  Contract — A  reAisal  to  give  the  carrier  the 
benefit  of  an  insurance  already  secured  is  in  effect  but  a  refusal  to  Insure  for  the 
benefit  of  the  carrier,  and  the  carrier  cannot  insist  upon  the  right  thereto  as  a 
condition  on  which  he  shall  receive  and  transport  freight. 

Appeal  from  District  Court,  Galveston  County. 

Action  by  Nelson  S.  Eastoh  and  others,  receivers  of  the  Hous- 
ton Central  R,  Co.,  against  the  Insurance  Co.  of  North  America, 
to  recover  the  amount  of  a  loss  under  a  policy  effected  by  Callen- 
der  &  Magnus,  upon  certain  cotton  which  was  lost  in  transit  upon 
the  defendant's  road.  The  defendant  appeals  from  a  judgment 
for  the  plaintiffs. 

Hume  &  Kleberg  for  appellant. 

Willie,  Mott  &  BalUnger  for  appellees. 

Stavton,  C.  J. — This  case  comes  before  us  on  an  agreed  state- 
ment, made  from  the  record,  and  signed  by  counsel,  which  is  as 
follows : 

On  the  22d  day  of  June,  18S5,  appellant,  a  corporation   having 

its  domicile  in  the  State  of  Pennsylvania,  issued  an  open  policy  to 

AiTTMi  Callender  &  Magnus,  cotton  buyers,  residing  in    New 

7*™  York  city.     This   policy   was   renewed   September    i, 

1 886,  for  one  year,  subject  to  certain  conditions  and  the 

*****  following  express  warranty :    "  Warranted  that  this  in- 

surance  shall  not  inure  to  the  benefit  of  any  carrier."  Under 
the  terms  of  the  open  policy  all  cotton  purchased  by  Cal- 
lender &  Magnus,  or  by  their  agents  for  them,  in  the  United 
States,  was  at  once  covered  by  the  same  as  soon  as  purchased, 
they  reporting  as  soon  as  practicable  to  the  insurance  company 
the  particulars  of  the  purchase,  as  to  marks,  value,  amount  of  insur- 
ance desired,  etc.  The  insurance  company  would  then  issue  toCal- 
lender&Magnusacertificateof  insurance,  giving  date  from  which 
insurance  began,  number  of  bales  insured,  amount  of  insurance, 
locality  of  cotton,  and  its  intended  route  of  shipment.  But  the  in- 
surance as  such  was  complete  under  the  said  open  policy  as  soon 
as  the  cotton  was  purchased,  even  before  the  certiiicate  was  issued; 
the  certificate  being  only  a  statement  giving  the  details  of  the 
particular  transaction,  such  as  value,  amount  insured,  and  route 
of  shipment,  but  without  in  any  manner  altering  or  modifying 
the  terms  and  conditions  of  the  open  policy,  or  the  conditions 
and  warranty  contained  in  the  aforesaid  renewal  thereof.  The 
purpose  of  an  open  policy  is  convenience  to  the  assured,  and  to 
insure  his  property  from  the  very  moment  of  its  acquisition. 
This  could  not  be  done  if  he  was  required  to  make  a  separate  con- 
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tract  for  each  lot  of  cotton  which  he  may  purchase  in  different 
parts  of  the  country.  The  danger  and  risk  which  would  necessa- 
rily intervene  after  the  purchase  is  made  until  insurance  could  be 
effected  by  special  policy  would  have  to  be  borne  by  the  owner. 
Upon  the  open  poliSy,  however,  the  owner  is  protected  by  the 
insurance  upon  all  purchases,  no  matter  where  and  when  made, 
and  though  loss  should  occur  before  report  of  the  purchase  to  the 
insurer,  or  issuance  of  the  certificate  of  insurance.  Premiums  un- 
der the  policy  in  this  case  were  payable  monthly  upon  amounts 
insured  thereunder  for  that  period. 

On  the  9th  day  of  December,  1886,  Callender  &  Magnus,  by 
one  of  their  agents,  bought  and  became  the  owners  of  50  bales  of 
cotton  at  Mexia,  Tex.  The  advice  of  this  purchase  reached  the 
office  of  the  appellant  insurance  company  some  time  thereafter, 
and  said  company,  on  the  i6th  of  said  month,  issued  to  Callender 
&  Magnus  a  certificate  of  insurance.  The  certificate  provides 
that  it  represented  and  took  the  place  of  the  policy,  and  con- 
veyed all  the  rights  of  the  original  policy-holder  (for  the  purpose  of 
collecting  any  loss  or  claim)  as  fully  as  if  the  property  was  cov- 
ered by  a  special  policy  direct  to  the  holder  of  the  certificate, 
and  the  certificate  was  dated  New  York,  December  16,  1886. 

On  the  nth  day  of  December,  1886,  Callender  &  Magnus,  by 
their  agents,  delivered  to  appellees,  who  are  common  carriers, 
at  the  town  of  Mexia,  Tex.,  to  be  shipped  to  Liverpool,  Eng., 
the  said  50  bales  of  cotton,  and  on  the  same  day  appellees  deliv- 
ered to  the  said  agents  of  Callender  &  Magnus  a  bill  of  lading 
containing,  among  other  things,  the  following  provision:  "In  case 
of  any  loss,  detriment,  or  damage  done  to,  or  sustained  by,  any 
of  the  property  herein  receipted  for  during  such  transportation, 
whereby  any  legal  liability  shall  or  may  be  incurred,  that  com- 
pany alone  shall  be  answerable  therefor  in  whose  actual  custody 
the  same  be  at  the  time  of  the  happening  of  such  loss,  detriment, 
or  damage,  and  the  carrier  so  liable  shall  have  full  benefit  of  any 
insurance  that  may  have  been  effected  upon  or  on  account  of 
said  cotton."  On  the  12th  day  of  December,  1886,  while  said 
cotton  was  in  the  custody  of  the  appellees  in  their  capacity  as 
common  carriers,  40  bales  thereof,  of  the  value  of  $1,725.34, 
were  totally  destroyed  by  fire.  The  appellant  was  notified  of  the 
destruction  of  the  cotton  December  21,  1886.  When  the  appel- 
lant issued  the  certificate  of  insurance  to  Callender  &  Magnus  it 
had  no  notice  or  knowledge  of  that  clause  in  the  bill  of  lading 
which  provides  that  the  carrier  of  said  cotton  shall  have  the 
benefit  of  any  insurance  which  may  have  been  effected  upon  or 
on  account  of  said  cotton.  The  fact  that  said  clause  was  con- 
tained in  said  bill  of  lading  was  first  brought  to  the  knowledge  of 
appellant  when  the  bill  of  lading  was  presented  to  it,  as  one  of 
the  proofs  of  loss  required,  some  time  after  the  2ist  of  Decem- 
37  A.  &  E.  R  R.  Cas.— 43 


DigiLizedbyGoOglc 


674     INSURANCE  CO.  OF  KOKTH  AMEltlCA    V.   E.VHTOX  ET  AL. 

ber,  1886.  Appellees  had  no  actual  notice  of  the  warranty  in  the 
policy  stipulating  that  the  insurance  should  not  inure  to  the 
benefit  of  any  carrier,  and,  being  liable  for  the  loss  of  the  cotton 
as  common  carriers,  paid  the  same,  whereupon  Callender  &  Mag- 
nus transferred  to  them  the  certificate  of  insurance.'  Appellant 
declined  to  pay  the  policy  to  Cailender  &  Magnus  because  the 
same  had  been  forfeited  by  their  acceptance  of  the  bill  of  lading. 
Appellant  declining  to  pay  for  the  loss,  appellees  on  the  27th  of 
September,  1887,  sued  it  in  the  district  court  of  Galveston  county. 
That  court  held  the  clause  in  the  policy  providing  that  the  in- 
strument shall  not  inure  to  the  benefit  of  any  carrier  to  be  void 
because  in  restraint  of  trade,  and  against  ppblic  policy,  and  ren- 
dered judgment  for  appellees  for  $1,725.34.  From  this  judgment 
the  Insurance  Company  of  North  America  appeals,  and  the  fol- 
lowing questions  of  law,  embraced  in  the  assignments  of  error, 
are  now  by  agreement  respectfully  submitted  to  this  court  for  its 
decision:  (i)  Is  the  warranty  in  the  policy,  which  provides  that 
the  insurance  shall  not  inure  to  the  benefit  of  any  carrier,  a  valid 
and  lawful  stipulation  in  the  contract  of  insurance,  and  does  a 
violation  thereof  forfeit  the  policy,  or  is  said  warranty  in  restraint 
of  trade  and  contrary  to  public  policy?  {2)  Under  the  particular 
facts  of  this  case,  irrespective  of  any  rights  which  CaJlender  & 
Magnus  may  have  had  under  the  contract  of  insurance,  can  ap- 
pellees under  the  law  recover  against  the  appellant  ? 

It  must  now  be  held  that  so  much  of  the  clause  in  the  bill  of 
lading  as  provided  that  "the  carrier  so  liable  shall  have  full  bene- 
fit of  any  insurance  that  may  have  been  effected  upon 
Cdndjtlaii  or  on  account  of  said  cotton,"  is  not  invalid  by  reason 
mbragfttlng  of  its  contravening  any  rule  based  on  public  policy. 
€uritfii  British  &  F.  M.  Ins.  Co.  v.  Gulf  C.  &  S.  F.  R.  Co.,  63 
▼•Hi.  Tex.  475;  21  Am.  &  Eng.  R.  R.  Cas.  112;  Phoenix  Ins, 

Co.  of  Brooklyn  z*.  Erie  &  W.  Trans.  Co.,  1 17  U.  S. 
312;  Inman  v.  South  Carolina  R.  Co.,  9  Sup.  Ct.  Rep.  249;  Rintoul 
V.  New  York  Cent.  &  H.  R.  Co.,  17  Fed.  Rep.  905:  16  Am.  & 
Eng.  R.  R.  Cas.  114;  Piatt  f.  Richmond,  Y.  R.  &  C.  R.  Co.,  15 
N.  E,  Rep.  393;  32  Am.  &  Eng.  R.  R.  Cas.  517;  Jackson  Co.  v, 
Boylston  Mut.Ins.Co.,  139  Mass.  508.  In  the  case  first  referred 
to  the  bill  of  lading  was  prior  in  point  of  time  to  the  policy, 
which  recited  the  fact  of  shipment,  and  it  was  held  that  this  was 
sufficient  evidence  that  the  policy  was  issued,  with  notice  of  the 
right  secured  by  the  carrier  by  contract,  and  in  subordination  to 
that  right.  The  same  ruling  was  made  in  the  second  case  cited, 
in  which  it  is  assumed  that  the  contracts  of  carriage  and  insur- 
ance were  made  simultaneously,  the  insurer  being  ignorant  of  the 
clause  in  the  bill  of  lading  which  subrogated  the  Carrier  to  the 
rights  of  shipper  under  the  policy.  In  disposing  of  the  case  the 
court  said :  "  The  policy  containing  no  express  stipulation  upon 
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the  subject,  and  there  being  no  evidence  of  any  fraudulent  con- 
cealment or  misrepresentation  by  the  owner  in  obtaining  the  in- 
surance, the  existence  of  the  stipulation  between  the  owner  and 
the  carrier  would  have  afforded  no  defence  to  an  action  on  the 
policy,  according  to  the  careful  judgments  rendered  in  June  last, 
and  independently  of  each  other, —  the  one  by  the  English  court 
of  appeal,  and  the  other  by  the  supreme  judicial  court  of  Massa- 
chusetts. Tate  V.  Hyslop,  L.  R..  15  Q.  B.  Div.  368;  Jackson  Co. 
1'.  Uoylston  Mut.  Ins.  Co.,  139  Mass.  508." 

In  Inman  v.  South  Carolina  R.  Co.  it  appeared  that  the  policy 
issued  some  time  before  the  shipment  was  made,  and,  while  recog- 
nizing the  validity  of  a  contract  between  the  shipper  and  carrier, 
whereby  the  latter  should  become  entitled  to  the  benefit  of  insur- 
ance made  by  the  former  in  a  proper  case,  the  court  said :  "The 
policies  here  were  all  taken  out  some  weeks  before  the  shipments 
were  made,  although,  of  course,  they  did  not  attach  until  then, 
and  recovery  upon  neither  of  them  could  have  been  had,  except 
upon  condition  of  resort  over  against  the  carrier,  any  act  of  the 
owners  to  defeat  which  operated  "to  cancel  the  liability  of  the 
insurers.  They  could  not,  therefore,  be  made  available  for  the 
benefit  of  the  carrier." 

In  Jackson  Co,  v.  Boylston  Mut.  Ins.  Co.  it  was  assumed  that 
the  carrier  might  contract  for  the  benefit  of  insurance  secured 
by  the  shipper,  and  the  inference  to  be  drawn  from  the  report 
of  the  case  is  that  the  policy,  made  the  basis  of  the  action, 
was  issued  after  the  right  of  the  carrier  to  the  benefit  of  insur- 
ance had  attached.  The  shipper  bought  through  a  broker,  who  it 
seems  did  not  read  the  receipts  securing  to  the  carrier  the  benefit 
of  insurance.  The  railroad's  receipt,  with  draft  attached  was  for- 
warded by  the  broker  to  the  shipper,the  draft  cashed,  notice  given 
to  the  insurance  company  of  the  shipments,  and  the  policy  pre- 
sented, that  the  shipment  might  be  evidenced  thereon,  which 
was  done.  This  seems  to  have  been  the  act  which  applied  the 
insurance  to  the  cotton  destroyed  while  in  transit,  and  no  en- 
quiry was  made  as  to  the  terms  of  shipment  when  insurance  was 
thus  obtained.  In  disposing  of  the  case  the  court  said:  "That 
the  contract  between  the  plaintii?  and  the  carrier  was  binding 
and  valid  being  conceded,  we  are  brought  to  the  conclusion  ex- 
pressed in  the  ruling  of  the  judge  who  presided  at  the  trial,  'that 
in  a  case  where  there  was  no  intention  to  deprive  the  insurance 
company  of  its  rights,  and  no  intentional  fraud  and  concealment, 
and  where  the  plaintiff  (shipper)  was  actually  ignorant  of  the 
stipulation  relied  on  at  the  time  it  made  the  insurance  or  obtained 
the  endorsement  on  the  policy,  and  was  ignorant,  when  it  ordered 
the  cotton,  that  any  such  stipulation  would  be  made,  and  there 
was  no  actual  misrepresentation,  an  insurance  company  insuring 
property  in  transitu,  making  no  provision  in  regard  to  the  nature 
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of  the  contract  of  carriage,  and  not  requesting  to  see  the  bill  of 
lading  or  receipt,  and  making  no  enquiries  about  them,  must  be 
held  to  have  insured  it  under  and  subject  to  the  actual  contract 
of  carriage,  so  far  as  it  was  a  lawful  contract."  Under  this  state 
of  facts  it  was  held  that  the  carrier,  by  virtue  of  its  contract, 
became  subrogated  to  all  rights  held  by  the  shipper  against  the 
insurer;  and  that  thus  was  defeated  the  right  of  the  insurer  to  be 
subrogated,  on  payment  of  the  loss,  to  the  right  against  the  car- 
rier, to  which,  but  for  the  contract  of  shipment,  the  insurer, 
under  the  settled  principles  of  law,  would  have  been  entitled. 
This  case,  while  holding  that  the  right  of  the  insured,  when  de- 
pendent only  on  his  relation  to  the  carrier,  to  modify  by  contract 
the  rule  of  subrogation,  cannot  be  questioned,  concedes  that  no 
contract  made  between  the  insured  and  the  insurer,  whereby  the 
right  to  modify  the  general  rule  of  subrogation  is  withdrawn  from 
the  insured,  can  be  controlled  by  a  contract  between  the  insured 
and  the  carrier. 

In  Mercantile  Mut.  Ins,  Co.  v,  Calebs,  20  N.  Y.  175,  it  was  held 
that  a  contract  between  a  carrier  and  shipper,  substantially  such 
as  is  set  up  in  this  case,  was  valid ;  and  on  payment  of  a  loss 
under  a  policy  issued  after  the  contract  for  carriage  was  made  the 
right  of  subrogation  was  denied  to  the  insurer.  In  disposing  of 
the  case  the  court  said:  "It  is  argued  that  this  clause  in  the  con- 
tract did  not  exempt  the  carriers  from  liability  to  the  plaintiffs, 
because  it  was  made  without  their  knowledge  or  consent,  and  was 
an  attempted  fraud  upon  their  rights.  But  this  is  not  so  in  point 
of  fact,  so  far  as  the  defendants  are  concerned.  The  contract  be- 
tween them  and  the  insured  was  made  before  any  insurance  was 
obtained ;  and  though  it  sought  to  secure  a  right  to  the  defend- 
ants in  case  policies  were  procured,  yet  on  their  part  no  fraud  was 
contemplated  on  the  plaintiffs, — none  is  found  by  the  court.  It  is 
true  the  case  states  that  the  plaintiffs  did  not  know  of  the  con- 
tract when  they  issued  their  policies.  That  was  a  matter  between 
them  and  the  insured.  If  there  was  any  fraudulent  concealment 
of  facts  on  the  part  of  the  latter  at  the  time  they  obtained  their 
insurances,  it  would  have  avoided  the  policies,  and  they  would 
not  have  been  bound  to  pay  the  loss.  If  they  paid  it  voluntarily, 
they  are  not  entitled  to  be  subrogated."  In  this  case,  as  in  the 
others,  but  one,  considered,  there  was  no  contract  between  the 
insured  and  insurer,  at  the  time  the  contract  between  the  carrier 
and  the  insured  was  made,  which  restrained  them  from  modifying 
or  entirely  annulling  the  ordinary  rule  of  subrogation  if  they  saw 
proper  to  do  so  by  contract. 

The  cases  referred  to  hold:  (i)  That  contracts,  such  as  con- 
tained in  the  carrier's  contract  before  us,  are  valid  as  between  the 
carrier  and  shipper.  (2)  That  a  policy  issued  with  knowledge 
that  the  insured  property  is  in  transit,  in  the  absence  of  enquiry 
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as  to  the  terms  of  shipment,  misrepresentation  as  to  this  or  other 
matter  material  to  the  risk,  or  fraud  will  be  deemed  to  have  been 
issued  in  subordination  to  the  contract  of  shipment, 
which  may  control  the  right  of  the  insurer  to  subroga-    EhIm 
tion.     None  of   them,  however,  hold  that  a  contract     dednalbia 
of   insurance,  existing   when  a  contract  of    carriage     bom 
is  made,  whether  the   carrier  have  knowledge  of  the    dMUbnii. 
insurance   contract  or  not,  can  be   controlled    by    a 
subsequent  contract   between   the   insured  and  the    carrier,  and 
the  insurer's  right  to  subrogation  thus  be  destroyed,  even  when 
there  is  no  express  provision  in  the  policy  which  forbids  this.     It 
must  be  that,  in  the  absence  of  stipulation  in  a  policy  to  the 
contrary,  the  insured  may,  without  invalidating  his  policy,  make 
such  contracts  with  a  carrier,  limiting  the  hability  of  the  latter,  as 
may  be  lawful   under  the  laws  in   force  at   the  place  of   ship- 
ment, or  such  other  laws  as  may  be  applicable;    for  the  parties 
ought  to  be  presumed  to  contract  with  reference  to  the  right  of 
the  carrier  to  refuse  to  receive   and   transport   freight  without 
contract,  limiting  his  liability  in  so  far  as  this  may  lawfully  be 
done  under  the  law  governing  the  shipment.     With  the  carrier's 
liability  lawfully  restricted   by  contract,  a  loss  resulting  from  a 
cause  within  the  restriction  would  not  give  right  of  action  in  favor 
of  the  insured  sliipper  against  the  carrier ;  and  where  this  is  the 
case  there  can  be  no  subrogation  under  the  general  principles 
applicable  to  the  subject. 

The  contract  relied  on  by  the  carrier  in  this  case  was  not  one 
it  had  the  right  to  have  made,  or  otherwise  the  right  to  refuse  to 
receive  the  cotton  for  transportation  ;  and  it  ought 
not  to  be  presumed  that  the  parties  to  the  insurance  OHrior  baa 
contract  contemplated  that  the  affreightment  would  no  right  to 
be  made  practically  at  the  entire  risk  of  the  insurer,  Imlst  on 
when  the  carrier  had  no  right  to  insist  that  this  should  lubrogAtiini. 
be  so,  and  when  the  general  rules  of  law,  with  refer- 
ence to  which  they  ought  to  be  presumed  to  have  contracted,  fix 
on  the  carrier  the  ultimate  liability  for  a  loss  occurring  while  the 
freight  is  in  his  hands,  unless  the  loss  arises  from  a  clause  that 
relieves  the  carrier  from  liability.  The  carrier's  liability  is  held 
to  be  the  ultimate  liability,  simply  because  the  loss  of  property, 
while  in  his  custody  as  carrier,  results  In  fact  or  in  legal  contem- 
plation from  his  failure  of  duty,  while  that  of  the  insurer  is  held 
to  be  that  only  of  an  indemnitor,  in  all  cases  in  which  the  insur- 
ance contract  does  not  stipulate  to  the  contrary,  or  in  which  a 
contrary  instruction  may  not  fairly  be  inferred  from  the  time  and 
circumstances  of  the  contract. 

It  seems  to  us,  under  the  facts  of  this  case,  leaving  out  of  con- 
sideration the  warranty  contained  in  the  contract  of  insurance, 
that  the  right  of  the  insurer  to  subrogation  on  payment  of.  the 


DigiLizedbyGoOglc 


678     INBUKANCE  CO.  OF  NORTH  AMERICA   r.  EA8TON  ET  AL. 

loss  is  as  well  secured  when  there  is  not,  as  well  as  when  there  is, 
an  express  contract  that  the  right  to  subrogation  shall  exist ;  and 
that  a  contract  between  the  insured  and  the  carrier 
iMBTw  hu  which  defeats  this  right  would  defeat  the  right  of  the 
Implltd  right  insured  or  the  carrier  to  recover  at  all  upon  the  con- 
ofisbragatleii  tract  of  insurance.  It  has  been  held  that,  where  a 
■galut  policy  expressly  gives  the  insurer  the  right  to  subro- 

Muriar.  gation  against  the  carrier,  a  subsequent  agreement  be- 

tween the  insured  and  the  carrier  that  the  latter  shall  be 
subrogated  to  the  right  of  the  insured  avoids  the  policy.  Car- 
stairs  V.  Mechanics'  &  Traders'  Ins.  Co.  of  New  York,  i8  Fed. 
Rep.' 473.  The  correctness  of  this  ruling  was  recognized  in  Jack- 
son Co.  V.  Bpylston  Mut,  Ins.  Co.,  139  Mass.  51 1-  If  the  insured 
wishes  insurance  that  will  place  the  ultimate  liability  on  the  in- 
surer, let  him  so  make  his  contract  as  to  protect  the  carrier  after> 
wards  to  be- selected  by  him;  compensate  the  insurer  for  the 
increased  risk  of  ultimate  loss;  and  be  in  position  to  contract 
with  the  carrier  for  reduction  in  freight,  such  as  may  be  proper 
by  reason  of  this  shifting  of  the  ultimate  risk  of  loss  from  the 
carrier  to  the  insurer. 

Passing  from  this,  however,  it  is  certainly  true  that  the  insured 
could  not  confer  on  the  carrier  a  right  he  did  not  possess.  The 
warranty  which  the  insurance  company  seeks  to  assert 
Xfftat  of  to  avoid  liability  to  the  carrier  was  one  promissory  in 
wMTutT  character,  in  which  the  parties  contracted  "that  this 
■gainit  insurance  shall  not  inure  to  the  benefit  of  any  carrier." 

■nhr^Btton  This,  if  a  valid  provision,  cuts  off  any  construction 
ttnaxtiiu.  of  the  policy  whereby  it  could  possibly  be  held  to  con- 
fer any  right  to  benefit  under  it  on  a  carrier  of  the 
property  insured,  and  it  deprives  the  insured  of  the  power  to , 
confer  on  such  carrier  any  right  to  benefit  under  the  policy  by 
contract  or  otherwise.  By  the  warranty  we  understand  the  par- 
ties to  have  contracted  that  the  contract  of  insurance  should  be 
avoided  —  should  cease  to  be  operative — if  during  the  time 
specified  for  its  continuance  the  insured  should  so  contract  with 
a  carrier  of  the  property  insured  as,  between  themselves,  to  give 
to  the  carrier  any  right  to  benefit  under  the  policy.  The  purpose 
of  this  provision  evidently  was  to  deny,  in  terms,  to  the  insured 
the  right  of  power  to  confer  on  the  carrier  any  right  to  benefit 
through  the  policy,  such  as  the  cases  to  which  we  have  referred 
hold  may  be  conferred  on  the  carrier  by  contract  with  the  shipper 
made  before  insurance  is  obtained.  The  insurer,  in  effect,  says  in 
the  face  of  the  policy, —  and  to  this  the  insured  assents:  "This 
contract  shall  be  binding  on  me  only  so  long  as  you  refrain  from 
contracting  with  any  carrier  you  may  employ  to  transport  the 
insured  property  that  he  shall  have  right  to  any  indemnity  from 
me  for  loss  occurring,  while  the  property  is  in  his  possession  as 
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carrier,  from  a  cause,  which,  under  the  rules  of  law  applicable  to 
the  contract  of  carriage,  would  give  you  cause  of  action  against 
such  carrier ;  and  I  will  not  be  longer  bound  by  this  contract  if 
you  in  any  manner  release  such  carrier  from  that  full  liability  to 
you  and  to  me  which  will  exist  under  a  lawful  contract  of  affreight- 
ment for  loss  of  the  insured  property  while  in  his  hands  as  car- 
rier." By  requiring  the  carrier's  liability  to  continue  the  ultimate 
liability,  the  insurer  doubtless  intended  to  make  the  carrier's  own 
interest  some  guaranty  against  its  own  negligence  or  misconduct. 
In  the  very  act  of  making  the  contract  through  which  the  carrier 
in  this  case  claims,  the  policy  ceased  to  be  of  any  effect  what- 
ever, as  to  the  particular  cotton  at  least,  and  from  that  time  for- 
ward neither  the  insured  nor  the  carrier  could  assert  a  right  under 
it  based  on  the  particular  loss,  if  the  warranty  was  valid. 

The  court  below  held  that  the  warranty  was  invalid,  because  in 
restriction  of  trade,  and  against  public  policy.  The  insurance 
company  was  under  no  legal  obligation  to  issue  a 
policy  at  all,  but,  if  it  did,  it  had  the  right  to  place  a  Wurutjia 
provision  in  the  policy  such  as  it  did,  and  in  so  doing  aot  UnUd. 
it  neither  contravened  any  public  policy  nor  restrained 
trade.  It  is  said  that  the  carrier  had  no  notice  of  the  clause  in 
the  policy  now  relied  upon,  and  that  for  this  reason  it  would  be 
contrary  to  public  policy  to  permit  it  now  to  rely  upon  the  war- 
ranty. The  law  does  not  require  that  notice  shall  be  given  to 
third  persons  of  contracts  of  insurance,  nor  does  it  provide  a 
mode  in  which  such  notice  may  be  given  whereby  all  persons  will 
be  bound.  If  the  want  of  notice  of  a  contract  becomes  important 
in  a  contest  between  a  party  to  it  and  a  third  person,  who  has 
sought  to  acquire  by  contract  an  interest  or  right  antagonistic  to 
the  right  the  former  contract  gives,  it  is  not  because  the  former 
contract  was  illegal,  but  because  some  equitable  consideration  has 
arisen  on  account  of  which  the  person  who  has  kept  secret  his 
right  ought  not  to  be  permitted  to  assert  jt  against  one  whom  he 
has  misled  by  his  silence.  If  the  mere  want  of  notice  of  con- 
tracts would  place  them  on  the  list  of  contracts  condemned  be- 
cause contrary  to  public  policy,  then  there  would  be  a  long  list  of 
condemned  contracts,  not  heretofore  even  suspected  of  illegality. 
The  carrier  knew  that  no  right  could  be  acquired  against  the  in- 
surer through  a  contract  with  the  insured  other  than  the  latter 
possessed  and  had  power  to  convey,  and, if  it  desired  to  know  the 
extent  of  that  right  it  was  its  duty  to  enquire.  Appellee  makes 
this  enquiry:  "Could  the  insurance  company  and  the  owner  of 
the  cotton,  without  the  knowledge  or  the  privity  of  the  carrier, 
make  a  contract  between  themselves  by  which  the  carrier  would 
be  deprived  of  its  well  recognized  legal  rights?  Is  not  such  a  re- 
striction against. public  policy, and  in  restraint  of  trade?  "  Neither 
the  knowledge  of  nor  privity  of  the  carrier  to  the  insurance  con- 
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tract  was  necessary  to  its  legality.  The  carrier  had  no  legal  r^t, 
recognized  or  unrecognized,  to  have  the  insurance  company  or 
the  insured  to  make  any  contract  of  insurance  whatever,  much 
less  to  make  one  the  insurance  company  was  under  no  obligation 
to  make,  and  had  refused  to  make.  The  terms  of  the  policy 
neither  restrained  appellee  nor  any  other  carrier  from  making  law- 
ful [contracts  for  carriage  at  any  place,  nor  from  carrying  them 
out  anywhere ;  they  simply  denied  to  the  insured  the  right  to 
make  a  contract  which  would  bind  the  insurer  as  the  carrier  de- 
sired it  to  be  bound. 

Two  further  enquiries  and  suggestions  are  made  by  appellee: 
"  Then,  knowing  the  law, — knowing  that  the  carrier  had  the  right 
to  stipulate  for  the  benefit  of  any  insurance  that  may 
Bight  of  have  been  effected, — knowing  that  the  shipper  could 
lanrar  ta  not  refuse  to  accept  from  the  carrier  a  bill  of  lading 
iBiffton  with  that  provision, — will  appellant  be  permitted  to 
vunnty.  receive  premiums,  and  at  the  same  time  insert  a  clause 
in  its  policy  of  insurance  which  would  exonerate  it  from 
the  payment  of  any  loss?"  "Appellant  refused  to  pay  the  policy 
to  Callender  &  Magnus  because  the  same  had  been  forfeited  by 
their  acceptance  of  the  bill  of  lading.  This  excuse  might  have 
had  some  force  if  they  had  any  option,  but  it  was  the  law  of  Texas 
and  the  United  States  that  the  carrier  had  the  right  to  issue  such 
a  bill  of  lading.  Callender  &  Magnus  had  no  right  to  refuse  to  re- 
ceive it."  Appellant,  corpojation  though  it  is,  is  affected  with 
knowledge  of  the  law;  but  admitting  this,  we  think  it  cannot  be 
charged  with  knowledge  that  the  propositions  here  made  are  the 
law.  It  knew  that  the  carrier  might  stipulate  for  the  benefit  of 
such  insurance  as  the  insured  had  the  power  and  right  to  convey; 
but  it  did  not  know  that  the  insured  and  carrier  might  make  a 
contract  for  it  without  its  consent,  and  contrary  to  the  express 
stipulation  of  the  policy.  We  think  it  did  not  know  that  the 
shipper  had  not  the  right  to  reject  the  bill  of  lading  on  which  ap- 
pellee now  bases  its  right,  containing  the  clause  in  regard  to  in- 
surance; for  we  understand  it  was  the  right  of  the  shipper  to 
reject  that  bill  of  lading,  and  to  have  their  cotton  transported  on 
one  that  did  not  contain  that  provision.  A  refusal  to  give  the 
carrier  the  benefit  of  insurance  already  secured,  would  be  in  effect, 
but  a  refusal  to  insure  for  the  benefit  of  the  carrier,  and  this  a  car- 
rier cannot  require  as  a  condition  on  which  it  will  receive  and 
transport  freight,  If  there  be  any  question  of  unearned  premium, 
it  is  not  presented  in  this  case.  The  policy  having  ceased  to  be 
operative,  and  that  being  the  foundation  of  all  obligation  on  the 
part  of  the  insurance  company,  the  certificates  subsequently 
issued,  and  transferred  subsequently  to  the  loss,  conferred  no 
right  on  the  carrier. 
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The   judgment  of  the  court  below  will  be  reversed,  and  judg- 
inent  here   rendered  for  appellant.     It  is  so  ordered. 

Otiilace  of  Ooods— Ininnuua — BiitiroK«tion.— -See  Tmnan  v.  South  Carolina  R. 
Co.,  ante,  p.  663,  and  note. 


Liverpool  and  Great  Western  Steam  Co. 


Phenix  Insurance  Co. 

(1X9  U.  S.  397.) 

OonunDit  Carrier — Ocaan  ateamtr — Oantnl  Oarto. — The   owner   or  an   ocean 

eteamer  regularly  trading  between  two  ports  and  carrying  a  general  caigo  for 
hire,  is  a  common  carrier  with  the  liability  of  an  insurer  against  loss. 

8ame — Limitation  of  UabUltj — HegllKonee — Validity. — A  clause  in  the  bill  of 
lading  by  which  a  common  carrier  attempts  to  enempt  itself  from  ali  responsi- 
bility for  loss  or  damage  bv  perils  of  the  seas  arising  from  the  negligence  of  the 

Same — Conflict  of  Lawi — Ffldflral  and  State  Oaarti. — A  stipulation  In  a  bill  of 
lading  made  at  a  port  in  the  United  States  by  which  a  common  carrier  attempts 
to  exempt  itself  from  the  negligence  of  its  servant,  will  be  held  to  be  invalid  W 
the  courts  of  the  United  States,  nothwithstandlng  the  fact  that  iU  validity  is 
recognized  by  the  lex  loci  conlracias. 

Same — General  Harltlme  Law. — There  is  no  general  maritime  law  In  force  in  the 

United  States  which  recognizes  the  validitj-  of  a  stipulation  by  a — 

rier  that  it  shall  be  exempt  from  liability  for  the  negligence  of  its  bi 

flame— Foreign  Law— Necessity  of  Pleading. — In  an  action  agair 
carrier,  the  courts  will  not  take  cognizance  of  the  law  of  Great  Britain  that  com- 
mon carriers  can  exempt  themselves  by  express  contract  for  losses  occasioned  by 
negligence  of  their  servants,  unless  the  party  relj'ing  thereon  tiae  properly  pleaded 
and  proved  such  rule  of  law. 

Same— BUI  of  Lading— Constmctlon — Lex  Loot  Oontr&etni. — A  bill  of  lading 
made  and  dated  at  New  York  signed  by  Ihe  ship's  agent  there,  which  contains  no 
indication  that  the  owners  of  the  steamship  are  English,  and  which  declares  that 
general  average  is  to  be  computed  according  to  the  international  rules,  is  governed 
by  the  law  enforced  in  the  United  States,  although  it  is  to  he  performed  on 
board  of  a  British  vessel  and  to  be  finally  completed  in  Great  Britain  and  the 
damage  out  of  which  the  cause  of  action  arises,  occurred  in  Great  Britain. 

BUDO— SUpalAtlOB  Lltnltlng  U&bllltr — Connecting  Carrleri. — When  a  contract 
is  made  for  the  carriage  of  goods  partly  by  rail  and  partly  by  vessel,  and  a  stipu- 
lation that  a  carrier  liable  for  loss  or  damage  shall  have  full  benefit  of  any  insur- 
ance that  may  have  been  effected  upon  the  goods  is  inserted  in  Che  midst  of  the 
terms  and  conditions  deftning  the  liability  of  the  railroad  companies,  and  la 
omitted  in  those  defining  the  liability  of  the  steamship  company,  the  latter  com- 
pany can  claim  no  benefit  therefrom. 

Same — Snbrogatlon  of  Insuranes — Aailgnmeiit — Admiralty. — An  insurer,  upon 
paying  to  the  insured  tile  amount  of  a  loss,  total  Or  partial,  of  goods  insured, 
becomes -without  any  formal  assignment,  or  express  stipulation  in  the  policy 
subrogated  to  a  corresponding  extent  to  (he  insured's  right  of  action  against  the 
carrier,  and.  in  a  court  of  admiralty,  may  assert  in  his  name  that   right  of  the 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 
F,A.  Wilcox  and  S.  P.  Mask  for  appellant. 
Wm.  Allen  ButUr  for  appellee. 

Gray,  J. — This  is  an  appeal  by  a  steamship  company  from  a 
decree  rendered  against  it  upon  a  hbcl  in  admiralty,  "in  a  cause 
of  action  arising  from  breach  of  contract,"  brought  by 
Statamant       an  insurance  company,  claiming  to  be  subrogated  to 
of  out.  the  rights  of  the  owners  of  goods   shipped  onboard 

the  Montana,  one  of  the  appellant's  steamships,  at 
New  York,  to  be  carried  to  Liverpool,  and  lost  or  damaged  by 
her  stranding,  because  of  the  negligence  of  her  master  and  offi- 
cers, in  Holyhead  bay,  on  the  coast  of  Wales,  before  reaching  her 
destination.  In  behalf  of  the  appellant,  it  was  contended  that  the 
loss  was  caused  by  perils  of  the  sea,  without  any  negligence  on 
the  part  of  master  and  officers ;  that  the  appellant  was  not  a  com- 
mon carrier ;  that  it  was  exempt  from  liability  by  the  terms  of  the 
bills  of  lading;  and  that  the  libellant  had  not  been  subrogated  to 
the  rights  of  the  owners  of  the  goods. 

It  is  to  be  remembered  that  the  jurisdiction  of  this  court  to  re- 
view the  decree  below  is  limited  to  questions  of  law,  and  does  not 
extend  to  questions  of  fact.  Act  Feb.  16,  1875,  c.  TJ, 
Julidlatibn  §  I,  18  St.  315  ;  Th<^  Gazelle,  128  U.  S.  474,  484,  and 
cdnjrana  cases  there  cited.  In  the  findings  of  fact  the  circuit 
flonrt  court,  after  stating,  in  much  detail,  the  course  of  the 

UniUdto  ship's  voyage,  the  conduct  of  her  master  and  officers, 
qsMtiou  the  position  and  character  of  the  various  lighthouses 
oflav.  and  other  safeguards  which  she  passed,  and  other  at- 

tendant circumstances  immediately  preceding  the 
stranding,  distinctly  finds  as  facts:  "Those  in  charge  of  the  navi- 
gation of  the  Montana  were  negligent,  in  that,  without  having 
taken  cross-bearings  of  the  light  at  South  Stack,  and  so  deter- 
mined their  distance  from  the  light,  they  took  an  east  three-quar- 
ters south  course  before  passing  the  Skerries,  and  without  seeing 
the  Skerries  light;  and  in  that  they  continued  at  full  speed  after 
hearing  the  fog-gun  at  North  Stack ;  and  in  that  they  took  a 
northeast  by  east  magnetic  course  on  hearing  said  fog-gun,  in- 
stead of  stopping  and  backing  and  taking  a  westerly  course  out 
of  Holyhead  bay,  and  in  that  they  did  not  ascertain  their  posi- 
tion in  Holyhead  bay  by  means  of  the  lights  and  fog-signals,  or  by 
the  use  of  the  lead,  or  by  stopping  until  they  should,  by  those 
means  or  otherwise,  learn  where  their  ship  was."  "  On  the  fore- 
going facts,"  the  only  conclusion  of  law  stated  by  the  circuit 
court  (except  those  affecting  the  right  of  subrogation  and  the 
amount  to  be  recovered)  is  in  these  words  :  "  The  stranding  of 
the  Montana,  and  the  consequent  damage  to  her  cargo,  having 
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been  the  direct  result  of  the  negligence  of  the  master  and  offi- 
cers of  the  steamer,  the  respondent  is  liable  therefor."  Negli- 
gence is  not  here  stated  as  a  conclusion  of  law,  but  assumed  as  a 
fact  already  found.  The' conclusion  of  law  is,  in  effect,  that,  such 
being  the  fact,  the  respondent  is  liable,  notwithstanding  any 
clause  in  the  bills  of  lading. 

The  question  of  negligence  is  fully  and  satisfactorily  discussed 
in  the  opinion  of  the  district  court  reported  in  17  Fed.  Rep.  377, 
and  in  that  of  the  circuit  court,  reported  in  22  Blatchf.  372.  It  is 
largely,  if  not  wholly,  a  question  of  fact,  the  decision  of  which  by 
the  circuit  court  cannot  be  reviewed  here;  and  so  far  as  it  can 
possibly  be  held  to  be  or  to  involve  a  question  of  law,  tt  is  sufficient 
to  say  that  the  circumstances  of  the  case,  as  found  by  the  circuit 
court,  clearly  warrant,  if  they  do  not  require,  a  court  or  jury, 
charged  with  the  duty  of  determining  issues  of  fact,  to  find  that 
the  stranding  was  owing  to  the  negligence  of  the  officers  of  the 
ship. 

The  contention  that  the  appellant  is  not  a  common  carrier  may 
also  be  shortly  disposed  of.  By  the  settled  law,  in  the  absence  of 
some  valid  agreement  to  the  contrary,  the  owner  of  a 
genera]  ship,  carrying  goods  for  hire,  whether  em-  Defendut 
ployed  in  internal,  in  coasting,  or  in  foreign  commerce,  haldto  b«  %. 
is  a  common  carrier,  with  the  liability  of  an  insurer  Banunaii 
against  all  losses,  except  only  from  such  irresistible  oaxiia. 
causes  as  the  act  of  God  and  public  enemies.  Moll. 
De  J.  Mar.  bk.  2,  c.  2,  §  2 ;  2  Bac.  Abr.  "  Carrier,"  A ;  Barclay  v. 
Cucullay  Gana,  3  Dou^.  389;  2  Kent,  Comm.  598,  599 ;  Story, 
Bailm.  §  501  ;  The  Niagara,  21  How.  7,  23 ;  The  Lady  Pike,  21 
Wall.  I,  14.  In  the  present  case  the  circuit  court  has  found  as 
facts:  "The  Montana  was  an  ocean  steamer,  built  of  iron,  and 
performed  regular  service  as  common  carrier  of  merchandise  and 
passengers  between  the  ports  of  Liverpool,  England,  and  New 
York,  in  the  line  commonly  known  as  the  'Guion  Line.'  By  her  and 
by  other  ships  in  that  lin.t;,  the  respondent  was  such  common 
carrier.  On  March  2,  1880,  the  Montana  left  the  port  of  New 
York,  on  one  of  her  regular  voyages,  bound  for  Liverpool,  Eng- 
land, with  a  full  cargo,  consisting  of  about  twenty-four  hundred 
tons  of  merchandise,  and  with  passengers."  The  bills  of  lading, 
annexed  to  the  answer  and  to  the  findings  of  fact,  show  that  the 
four  shipments  in  question  amounted  to  less  than  130  tons,  or 
hardly  more  than  one-twentieth  part  of  the  whole  cargo.  It  is 
clear,  therefore,  upon  this  record,  that  the  appellant  is  a  common 
carrier,  and  liable  as  such,  unless  exempted  by  some  clause  in  the 
bills  of  lading.  In  each  of  the  bills  of  Jading,  the  excepted  perils, 
for  loss  or  damage  from  which  it  is  stipulated  that  the  appellant 
shall  not  be  responsible,  include  "  barratry  of  master  or  mariners," 
and  all  perils  of  the  seas,  rivers,  or  navigation,  described  more  par- 
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ticularly  in  one  of  the  bills  of  lading  as  "  collision,  stranding,  or 
other  peril  of  the  seas,  rivers,  or  navigation,  of  whatever  nature 
or  kind  soever,  and  howsoever  such  collision,  stranding,  or  other 
peril  may  be  caused,"  and  in  the  other  three  bills  of  lading  described 
more  generally  as  any  "  accidents  of  the  seas,  rivers,  and  steam 
navigation,  of  whatever  nature  or  kind  soever;"  and  each  bill  of 
lading  adds,  in  the  following  words  in  the  one,  and  in  equivalent 
words  in  the  others, "  whether  arising  from  the  negligence,  default, 
or  error  in  judgment  of  the  master,  mariners,  engineers,  or 
others  of  the  crew,  or  otherwise  howsoever."  If  the  bills  of  lad- 
ing had  not  contained  the  clause  last  quoted,  it  is  quite  clear  that 
the  other  clauses  would  not  have  relieved  the  appellant  from  lia- 
biUty  for  the  damage  to  the  goods  from  the  stranding  of  the  ship 
through  the  negligence  of  her  officers.  Collision  or  stranding  is, 
doubtless,  a  peril  of  the  seas;  and  a  policy  of  insurance  against 
perils  of  the  seas  covers  a  loss  by  stranding  or  collision,  although 
arising  from  the  negligence  of  the  master  or  crew,  because  the  insurer 
assumes  to  indemnify  the  assured  against  losses  from  particular 
perils,  and  the  assured  does  not  warrant  that  his  servants  shall 
use  due  care  to  avoid  them.  General  Mutual  Ins,  Co,  v.  Sher- 
wood, 14  Haw.  351,  364,  365 ;  Orient  Mut.  Ins.  Co,  v.  Adams,  123 
U.  S,  67,  73 ;  Copeland  v.  New  England  Marine  Ins.  Co.,  2  Mete. 
432,  448-450.  But  the  ordinary  contract  of  a  carrier  does  involve 
an  obligation  on  his  part  to  use  due  care  and  skill  in  navigating 
the  vessel  and  carrying  the  goods  :  and,  as  is  everywhere  held,  an 
exception,  in  the  bill  of  lading,  of  perils  of  the  sea  or  other  speci- 
fied perils  docs  not  excuse  him  from  that  obligation,  or  exempt 
him  from  liability  for  loss  or  damage  from  one  of  those  perils  to 
which  the  negligence  of  himself  or  servants  has  contributed. 
New  Jersey  Steam  Navigation  Co.  v.  Bank,  6  How.  344;  U.  S. 
Express  Co.  v.  Kountze,  8  Wall.  342 ;  Western  Transportation  Co. 
v.  Downer,  1 1  Wall.  129 ;  Grill  v.  Screw  Co.,  L,  R.  i  C.  P.  600 : 
The  Xantho,  L.  R.  12  App.  Gas.  503.  510,  515. 

We  are  then   brought   to   the   consideration   of  the  principal 
question  in  the  case,  namely,  the  validity  and  effect  of  that  clause 
in  each  bill  of  lading   by   which   the   appellant  under- 
€uTier  took  to  exempt  itself  from  all  responsibility  for  loss  or 

Bkimot  itipv-  damage  by  perils' of  the  sea,  arising  from  negligence  of 
ute  for  Bi-  the  master  and  crew  of  the  ship.  This  question  ap- 
•mption  from  pears  to  us  to  be  substantially  determined  by  the 
liibiiitylor  judgment  of  this  court  in  New  York  Cent.  R.  Co.  i: 
segUgtiuw.  Lockwood,  17  Wall.  357,  That  case,  indeed  differed 
in  its  facts  from  the  case  at  bar.  It  was  an  action 
brought  against  a  railroad  corporation  by  a  drover  who,  while  be- 
ing carried  with  his  cattle  on  one  of  its  trains  under  an  agreement 
which  it  had  required  him  to  sign,  and  by  which  he  was  to  pay 
certain  rates  for  the  carriage  of  the  cattle,  to  pass  free  himself,  and 
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to  take  the  risks  of  all  injuries  to  himsdf  br  to  them,  was  injured 
by  the  negligence  of  the  defendant  or  its  servants.  The  judg- 
ment for  the  plaintiff,  however,  was  not  rested  upon  the  form  of 
the  agreement,  or  upon  any  difference  between  railroad  cor- 
porations and  other  carriers,  or  between  carriers  by  land  and  car- 
riers by  sea,  or  between  carriers  of  passengers  and  carriers  of 
goods,  but  upon  the  broad  ground  that  no  public  carrier  ts  per- 
mitted by  law  to  stipulate  for  an  exemption  from  the  conse- 
quences of  the  negligence  of  himself  or  his  servants.  The  very 
question  there  at  issue,  defined  at  the  beginning  of  the  opinion 
as  "  whether  a  railroad  company,  carrying  passengers  for  hire,  can 
lawfully  stipulate  not  to  be  answerable  for  their  own  or  their  ser- 
vants" negligence  in  reference  to  such  carriage,"  was  stated  a  little 
further  on  in  more  general  terms  as  "  the  question  before  pro- 
pounded, namely,  whethercommon  carriers  may  excuse  themselves 
from  liability  for  negligence  ;"and  anegative  answer  to  the  question 
thus  stated  was  a  necessary  link  in  the  logical  chain  of  conclusions 
announced  at  the  end  of  the  opinion  as  constituting  the  ratic 
decidendi.  \j  Wail.  359,  363,  384,.  The  course  of  reasoning,  sup- 
ported by  elaborate  argument  and  illustration,  and  by  copious 
references  to  authorities,  by  which  those  conclusions  were  reached, 
may  be  summed  up  as  follows: 

By  the  common  law  of  England  and  America  before  the  dec- 
laration of  independence,  recognized  by  the  weight  of  English 
authority  for  half  a  century  afterwards,  and  upheld  by  decisions 
of  the  highest  courts  of  many  States  of  the  Union,  common  car- 
riers could  not  stipulate  for  immunity  for  their  own  or  their  ser- 
vants' negligence.  The  English  railway  and  canal  traffic  act  of 
1854,  declaring  void  all  notices  and  conditions  made  by  those 
classes  of  common  carriers,  except  such  as  should  be  held  by  the 
court  or  judge  before  whom  the  case  should  be  tried  to  be  just 
and  reasonable,  was  substantially  a  return  to  the  rule  of  the  com- 
mon law.  The  only  important  modification  by  the  congress  of 
the  United  States  of  the  previously  existing  law  on  this  subject  is 
the  act  of  1851,  to  limit  the  liability  of  ship  owners  (act  March  3, 
1851,  c.  43,  9  St.  635  ;  Rev.  St,  §§  4282-4289),  and  that  act  leaves 
ttiem  liable  without  limit  for  their  own  negligence,  and  liable  to 
the  extent  of  the  ship  and  freight  for  the  negligence  or  miscon- 
duct of  the  master  and  crew.  The  employment  of  a  common 
carriei  is  a  public  one,  charging  him  with  the  duty  of  accommo- 
dating the  public  in  the  line  of  his  employment.  A  common 
carrier  is  such  by  virtue  of  his  occupation,  not  by  virtue  of  the 
responsibilities  under  which  he  rests.  Even  if  the  extent  of  those 
responsibilities  is  restricted  by  law  or  by  contract,  the  nature  of 
his  occupation  makes  him  a  common  carrier  still.  A  common 
carrier  may  become  a  private  carrier,  or  a  bailee  for  hire,  when, 
as  a  matter  of  accommodation  or  special  engagement,  he  undcr< 
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takes  to  carry  something  which  it  is  not  his  business  to  carry. 
But  when  a  carrier  has  a.  regularly  established  business  {or  carry- 
ing all  or  certain  articles,  and  especially  if  that  carrier  is  a  corpo- 
ration created  for  the  purpose  of  the  carrying  trade,  and  the 
carriage  of  the  articles  is  embraced  within  the  scope  of  its  char- 
tered powers,  it  is  a  common  carrier,  and  a  special  contract  about 
its  responsibility  does  not  divest  it  of  that  character.  The  fun- 
damental principle  upon  which  the  law  of  common  carriers  was 
■established  was  to  secure  the  utmost  care  and  diligence  in  the 
performance  of  their  duties.  That  end  was  effected  in  regard  to 
goods,  by  charging  the  common  carrier  as  an  insurer,  and  in  re- 
gard to  passengers,  by  exacting  the  highest  degree  of  carefulness 
and  diligence.  A  carrier  who  stipulates  not  to  be  bound  to  the 
exercise  of  care  and  diligence  seeks  to  put  off  the  essentia!  duties 
of  his  employment.  Nor  can  those  duties  be  waived  in  respect  to 
his  agents  or  servants,  especially  where  the  carrier  is  an  artificial 
being,  incapable  of  acting  except  by  agents  and  servants.  The 
law  demands  of  the  carrier  carefulness  and  diligence  in  perform- 
ing the  service  ;  not  merely  an  abstract  carefulness  and  diligence 
in  proprietors  and  stockholders  who  take  no  active  part  in  the 
business.  To  admit  such  a  distinction  in  the  law  of  common 
carriers,  as  the  business  is  now  carried  on,  would  be  subversive  of 
the  very  object  of  the  law.  The  carrier  and  his  customer  do  not 
stand  upon  a  footing  of  equality.  The  individual  customer  has 
no  real  freedom  of  choice.  He  cannot  afford  to  higgle  or  stand 
out,  and  seek  redress  in  the  courts.  He  prefers  rather  to  accept 
any  bill  of  lading,  or  to  sign  any  paper,  that  the  carrier  presents, 
and  in  most  cases  he  has  no  alternative  but  to  do  this,  or  to  aban- 
don his  business.  Special  contracts  between  the  carrier  and  the 
customer,  the  terms  of  which  are  just  and  reasonable,  and  not  con- 
trary to  public  policy,  are  upheld;  such  as  those  exempting  the 
carrier  from  responsibility  for  losses  happening  from  accident,  or 
from  dangers  of  navigation  that  no  human  skill  or  diligence  can 
guard  against ;  or  for  money  or  other  valuable  articles,  liable  to  be 
stolen  or  damaged,  unless  informed  of  their  character  orvalue;  or 
for  perishable  articles  or  live  animals,  when  'injured  without  de- 
fault or  negligence  of  the  carrier.  But  the  law  does  not  allow  a 
{>ublic  carrier  to  abandon  altogether  his  obligations  to  the  pub- 
ic, and  to  stipulate  for  exemptions  which  are  unreasonable  and 
improper,  amounting  to  an  abnegation  of  the  essential  duties  of 
his  employment.  It  being  against  the  policy  of  the  law  to 
allow  stipulations  which  will  relieve  the  railroad  company  from 
the  exercise  of  care  or  diligence,  or  which,  in  other  words,  will 
excuse  it  for  negligence  in  the  performance  of  its  duty,  the  com- 
pany remains  liable  for  such  negligence.  This  analysis  of  the 
opinion  in  New  York  Cent.  R.  Co.  v.  Lockwood  shows  that  it 
affirms  and  rests  upon  the  doctrine  that  an  express  stipulation  by 
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any  common  carrier  for  hire,  in  a  contract  of  carriage,  that  he  shall 
be  exempt  from  liability  for  losses  caused  by  the  negligence  of 
himself  or  his  servants,  is  unreasonable  and  contrary  to  public  pol- 
icy, and  consequently  void.  And  such  has  always  been  the  un- 
derstanding of  this  court,  expressed  in  several  later  cases. 
Southern  Express  Co.  i/,  Caldwell,  21  Wall.  264,  268  ;  Ogdens- 
burg  etc.  R.  Co.  v.  Pratt,  22  Wall.  123,  134;  Bank  of  Kentucky  v. 
Adams  Express  Co.,  93  U.  S.  174, 183  ;  Grand  Trunk  R.  of  Can.». 
Stevens,  95  U.  S.  655  ;  Hart  v.  Pennsylvania  R.  Co.,  112  U.S. 331, 
338  ;  Phoenix  Ins.  Co,  of  Brooklyn  v.  Erie  &  Western  Transporta- 
tion Co.,  1:7  U.  S.  312,  322;  Inman  v.  South  Carolina  R.  Co.,  120 
U.  S.  128. 

The  general  doctrine  is  nowhere  stated  more  explicitly  than  in 
Hart  V.  Pennsylvania  R.  Co.  and  Phoenix  Ins,  Co.  of  Brooklyn  v. 
Erie  &  Western  Transportation  Co.,  just  cited,  and  there  does 
not  appear  to  us  to  be  anything  in  the  decision  or  opinion  in 
either  of  those  cases  which  supports  the  appellant's  position.  In 
the  one  case,  a  contract  fairly  made  between  a  railroad  company 
and  the  owner  of  the  goods,  and  signed  by  the  latter,  by 
which  he  was  to  pay  a  rate  of  freight  based  on  the  condition 
that  the  company  assumed  liability  only  to  the  extent  of  an 
agreed  valuation  of  the  goods,  even  in  case  of  loss  or  damage  by 
its  negligence,  was  upheld  as  just  and  reasonable,  because  a 
proper  and  lawful  mode  of  securing  a  due  proportion  between  the 
amount  for  which  the  carrier  might  be  responsible  and  the  com- 
pensation which  he  received,  and  of  protecting  himself  against 
extravagant  or  fanciful  valuations,  which  isquitediffcrent  fromex- 
emptinghimself  froraallresponsibitity  whatever  for  the  negligence 
of  himself  and  his  servants.  In  the  other,  the  decision  was  that, 
as  a  common  carrier  might  lawfully  obtain  from  a  third  person  in- 
surance on  the  goods  carried  against  loss  by  the  usual  perils, 
though  occasioned  by  negligence  of  the  carrier's  servants,  a  stipu- 
lation in  a  bill  of  lading  that  the  carrier,  when  liable  for  the  loss, 
should  have  the  benefit  of  any  insurance  effected  on  the  goods, 
was  valid  as  between  the  carrier  and  the  shipper,  even  when  the 
negligence  of  the  carrier's  servants  was  the  cause  of  the  loss.  Up- 
holding an  agreement  by  which  the  carrier  receives  the  benefit  of 
any  insurance  obtained  by  the  shipper  from  a  third  person  is  quite 
different  from  permitting  the  carrier  to  compel  the  shipper  to  ob- 
tain insurance,  or  to  stand  his  own  insurer,  against  negligence  on 
the  part  of  the  carrier. 

It  was  argued  for  the  appellant  that  the  law  of  New  York,  the 
l£x  loci  contractus,  was  settled  by  recent  decisions  of  the  court  of 
appeals  of  that  State  in  favor  of  the  right  of  a  carrier  of  goods 
or  passengers,  by  land  or  water  to  stipulate  for  exemption  from 
all  liability  for  his  own  negligence.  Mynard  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.,  71  N.  Y.  180;  Spinetti  v.  Atlas  Steamship  Co.,  80  N. 
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Y.  71.     But  on  this  subject,  as  on   any  question   depending  upon 
mercantile  law  and  not  upon  local  statute  or  usage,  it 
Fadanl  is  well  settled  that  the  courts  o{  the  United  States  are 

MDiti  Mt  not  bound  by  decisions  of  the  courts  of  the  State,  but 
will  exercise  their  own  judgment,  even  when  their  juris- 
diction attaches  only  by  reason  of  the  citizenship  of 
8uta  Mnrti  the  parties,  in  an  action  at  law  of  which  the  courts  of 
onnMTimB-  the  State  have  concurrent  jurisdiction,  and  upon  aeon- 
til*  qoM-  tract  made  and  to  be  performed  within  the  State, 
tiou.  New   York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.   357, 

368 :  Myrick  v.  Michigan  Cent.  R.  Co.,  107  U.  S- 
102,  9  Am.  &  Eng.  R.  R.  Cas.  25;  Carpenter  57.  •  Providence 
Wash.  Ins.  Co.,  16  Pet.  495,  511  ;  Swift  v.  Tyson,  Id.  i ;  Brooklyn, 
C,  &  N.  R.  Co,  V.  Nat.  Bank,  102  U.  S.  14;  Burgess  v.  Scligman, 
107  U.  S.  20,  33 ;  Smith  v.  Alabama,  124  U.  S.  465, 478  ;  Buchcr 
V.  Cheshire  R.  Co.,  125  U.  S.  555,  583;  34  Am.  &  Eng.  R.  R. 
Cas.  389.  The  decisions  of  the  State  courts  certainly  cannot  be 
allowed  any  greater  weight  in  the  federal  courts  when  exercising 
the  admiralty  and  maritime  jurisdiction  exclusively  vested  in 
them  by  the  constitution  of  the  United  States. 

It  was  also  argued  in  behalf  of   the   appellant   that  the  validity 
and  effect  of  this  contract,  to  be  performed  principally  upon  the 
high  seas,  should  be  governed  by  the  general  maritime 
Boganarkl      law,  and  that  by  thatlawsuch  stipulationsare  valid.    To 
mariUnw  this  argument  there    are  two  answers  :   First.     There 

Uw  viJl-  is  not  shown  to  be  any  such  general  maritime  law. 
datingiUp-  The  industry  of  the  learned  counsel  for  the  appellant 
nliUoM  has  collected  articles  of  codes,  decisions  of  courts,  and 

tor  Bxamp-  Opinions  of  commentators  in  France,  Italy,  Germany 
tionfrmn  and  Holland,  tending  to  show  that,  by  the  law  admin- 
lUUlity.  istered  in  those  countries,  such  a  stipulation  wOuld  be 
valid.  But  those  decisions  and  opinions  do  not  appear 
to  have  been  based  on  general  maritime  law,  but  largely,  if  not 
wholly,  upon  provisions  or  omissions  in  the  codes  of  the  particu- 
lar country,  and  it  has  been  said  by  many  jurists  that  the  law  of 
France,  at  least,  was  otherwise.  See  2  Pard.  Droit  Com,  No, 
542  ;  4  Goujet  &  Meyer  Diet.  Droit  Com.  (2d  Ed.)  Voiturier,  Nos. 
I,  81;  2  Troptong  Droit  Civil,  Nos.  894,  910,  942,  and  other  books 
cited  in  P.  &  O.  Steam  Navigation  Co.  v.  Shand,  3 
OMmlnur-  C.  P.Moore,  {N.  S.)  272,  278,285,  286;  25  Laurent 
JUnwtaw  in  Droit  Civil  Francais,  No.  532;  Meiiish,  L.  J.,  in  Cohen 
fMfoeenlyfo  v.  South  Eastern  R.  Co.,  L.  R,  2  Exch.  Div.  253,  257. 
t»r  ulthu  Second.  The  general  maritime  law  is  in  force  in  this 
bMn  adopted  country,  or  in  any  other,  so  far  only  as  it  has  been 
by  oiBge.  adopted  by  the  laws  or  usages  thereof;  and  no  rule 
of  the  general  maritime  law  ^f  any  exists)  concerning 
the  validity  of  such  a  stipulation  as  that  now  before  us  has  ever 


DigiLizedbyGoOglc 


J.1MITAT10S  OF  LIAWILITV— (ONPLICT  OP  LAWS.  689 

been  adopted  in  the  United  States  or  in  England,  or  recognized 
in  the  admiralty  courts  of  either.  The  Lottawanna,  21  Wall, 
SS8;  The  Scotland,  105  U.  S.  24,  29,  33  ;  The  Bclgenland,  1 14  U.  . 
S.  3S5.  369;  The  Harrisburg,  119  U.S.  199;  The  Hamburg.  2 
Moore.  P.  C.  (N.  S.)  289,  319,  Brown  &  L.  353,  272;  Lloyd  r. 
Guibert.L.  R..  i  Q.  B.  115,  123,  124,6  Best  &  S.  100.  134'.  136; 
The  Gaetano,  L.  R.,  7  Prob.  Div.  137,  143. 

It  was  ai^ued  in  this  court,  as  it  had  been  below,  that  as  the 
contract  was  to  be  chiefly  performed  on  board  a  British  vessel, 
and  to  be  finally  completed  in  Great  Britain,  and  the  damage 
occurred  in  Great  Britain,  the  case  should  be  determined  by 
the  British  law,  and  that  by  that  law  the  clause  exempting  the 
appellant  from  liability  for  losses  occasioned  by  the  negligence  of 
its  servants  was  valid.  The  circuit  court  declined  to  yield  to  this 
argument,  upon  two  grounds  :  (1)  That  as  the  answer  expressly 
admitted  the  jurisdiction  of  the  circuit  court  asserted  in  the  libel, 
and  the  law  of  Great  Britain  had  not  been  set  up  in  the  answer 
nor  proved  as  a  fact,  the  case  must  be  decided  according  to  the 
law  of  the  federal  courts  as  a  question  of  general  commercial  law  ; 
(2)  that  there  was  nothing  in  the  contracts  of  affreightment  to  in- 
dicate a  contracting  in  view  of  any  other  law  than  the  recognized 
law  of  such  forum  in  the  United  States  as  should  have  cognizance 
of  suits  on  the  contracts,     22  Blatchf.  397,  22  Fed.  Rep.  728. 

The  law  of  Great  Britain  since  the  declaration  of  independence 
is  the  law  of  a  foreign  country,  and,  like  any  other  foreign  law,  is 
matter  of  fact,  which  the  courts  of  this  country  cannot 
be  presumed  to  be  acquainted  with,  or  to  have  judicial    Law 
knowledge  of,  unless  it  is  pleaded  and  proved.     The    ofOrtu 
rule  that  the  courts  of  one  country  cannot  take  cogni-    Briuin muit 
zance  of  the  law  of  another  without  plea  and  proof  has    b«proT»d. 
been  constantly  maintained,  at  law  and  in  equity,  in 
England  and  America.     Church  v.  Hubbart,  2  Cranch,  187,  236 ; 
Ennis  v.  Smith,  14  How.  400,  426,  427;  Dainese  v.   Hale,  91   U. 
S.  13,  20,  21  ;  Pierce  v.  Indseth.  106  U.  S.  546 ;  Ex  parte  Cridland, 
3  Ves.  &  B.  94,  99  ;  Lloyd  v.  Gulbert,   L.  R.,  1   Q.  B.   115,   129. 
In  the  case  last  cited,  Mr.  Justice  WiLLES,  delivering   judgment 
in  the  exchequer  chamber,  said:    "In  order  to  preclude  all  mis- 
apprehension, it  may  be  well  to  add  that  a  party  who  relies  upon 
a  right  or  an  exemption  by  foreign  law  is  bound  to   bring  such 
law  properly  before  the  court,  and  to  establish  it  in  proof.     Other- 
w-isc   the  court,    not  being  entitled  to   notice  such  law  without 
judicial  proof,  must  proceed  according  to  the  law   of  England." 
The  decision  in  Lamar  v.  Micou,  112  U.S.  452,  and  114  U.  S.  2 18, 
did  not  in  the  least  qualify  this  rule,  but  only  applied  the  settled 
doctrine   that  the  circuit  courts  of  the  United  States,  and  this 
court  on  appeal  from  their  decisions,  take  judicial  notice  of  the 
laws  of  the  several  States  of  the  Union  as  domestic  laws ;  and  it 
37  A.  &  E.  R.  R.  Ca«.— 44 
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has  since  been  adjudged,  in  accordance  with  the  [general  rule  as  to 
foreign  law,  that  this  court,  upon  writ  of  error  to  the  highest  court 
of  a  State,  does  not  take  judicial  notice  of  the  ]aw  of  another 
State,  not  proved  in  that  court  and  made  part  of  the  record  sent 
up,  unless  by  the  local  law  that  court  takes  judicial  notice  of  it. 
Hanley  v.  Donoghue,  ii6  U.  S.  i  ;  Renaud  v.  Abbott,  ii6  U. 
S.  277. 

The  rule  is  as  well  established  in  courts  of  admiralty  as  in  courts 
of  common  law  or  courts  of  equity.  Chief  Justice  Marshall, 
dehvering  judgment  in  the  earliest  admiralty  appeal  in  which  he 
took  part,  said:  "That  the  laws  of  a  foreign  nation,  designed 
only  for  the  direction  of  its  own  affairs,  are  not  to  be  noticed  by 
the  courts  of  other  countries,  unless  proved  as  facts,  and  that  thK 
court,  with  respect  to  facts,  is  limited  to  the  statement  made  in 
the  court  below,  cannot  be  questioned."  Talbot  v.  Secman,  I 
Cranch,  1,  38.  And  in  a  recent  case  in  admiralty,  Mr.  Justice 
Bradley  said :  "If  a  collision  should  occur  in  British  waters,  at 
least  between  British  ships,  and  the  injured  party  should  seek  re- 
lief in  our  courts,  we  would  administer  justice  according  to  the 
British  law,  so  far  as  the  rights  and  liabilities  of  the  parties  were 
concerned,  provided  it  were  shown  what  the  law  was.  If  not 
shown,  we  would  apply  our  own  Jaw  to  the  case.  In  the  French 
or  Dutch  tribunals  they  would  do  the  same."  The  Scotland,  105 
U.  S.  24,  29.  So  Sir  William  Scott,  in  the  high  court  of  admir- 
alty, said :  "Upon  all  principles  of  common  jurisprudence,  foreign 
law  is  always  to  be  proved  as  a  fact."  Le  Louis,  2  Dod.  210,  241. 
To  the  same  effect  are  the  judgments  of  the  judicial  committee 
of  the  privy  council  in  The  Prince  Geoi^e,  4  Moore,  P.  C.  21,  and 
The  Peerless,  13  Moore,  P.  C.  484.  And  in  a  more  recent  case, 
cited  by  the  appellant,  Sir  Robert  Phillmore  said :  "I  have  00 
doubt  whatever  that  those  who  rely  upon  the  difference  between 
the  foreign  law  and  the  law  of  the  forum  in  which  the  case  is 
brought  are  bound  to  establish  that  difference  by  competent  evi- 
dence." The  Duero,  L,  R.,  2  Adm.  &  Ecc.  393,  397.  It  was 
therefore  rightly  held  by  the  circuit  court,  upon  the  pleadings 
and  proofs  upon  which  the  case  had  been  argued,  that  the  ques- 
tion whether  the  British  law  differed  from  our  own  was  not  open. 

But  it  appears  by  the  supplemental  record,  certified  to  this 
court  in  obedience  to  a  writ  of  certiorari,  that  after  the  circuit 
court  had  delivered  its  opinion  and  filed  its  findings  of  fact  and 
conclusions  of  law,  and  before  the  entry  of  a  final  decree,  the  ap- 
pellant moved  for  leave  to  amend  the  answer  by  averring  the  ex- 
istence of  the  British  law,  and  its  applicability  to  this  case,  and  to 
prove  that  law ;  and  that  the  motion  was  denied  by  the  circuit 
court,  because  the  proposed  allegation  clid  not  set  up  any  fact  un- 
known to  the  appellant  at  the  time  of  filing  the  original  answer, 
and   could  not  be  allowed  under  the   rules   of  that  court.     22 
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Blatchf,  402-404,  22  Fed.  Rep,  730.  On  such  a  question  we 
should  be  slow  to  overrule  a  decision  of  the  circuit  court.  But 
we  are  not  prepared  to  say  that  if,  upon  full  consideration,  justice 
should  appear  to  require  it,  we  might  not  do  so,  and  order  the 
case  to  be  remanded  to  that  court,  with  directions  to  allow  the 
answer  to  be  amended  and  proof  of  the  foreign  law  to  be  intro- 
duced. The  Adeline,  9  Cranch,  244,  284  ;  The  Marianna  Flora, 
II  Wheat.  I,  38 ;  The  Charles  Morgan,  115  U.  S.  69;  Merchants' 
Mut.Ins.Co.  V.  Allen.  121  U.S.  67;  The  Gazelle,  128  U.S.  474. 
And  the  question  of  the  effect  which  the  law  of  Great  Britain,  if 
duly  alleged  and  proved,  should  have  upon  this  case  has  been  fully 
and  ably  ai^ued.  Under  these  circumstances,  we  prefer  not  to 
rest  our  judgment  upon  technical  grounds  of  pleading  or  evi- 
dence, but,  taking  the  same  course  as  in  Insurance  Co.  ;.  Allen, 
just  cited,  proceed  to  consider  the  question  of  the  effect  of  the 
proof  offered,  if  admitted. 

It  appears  by  the  cases  cited  in  behalf  of  the  appellant,  and  is 
hardly   denied  by   the  appellee,   that  under  the  existing  law  of 
Great  Britain,  as  declared  by   the  latest  decisions  of 
her  courts,  common  carriers,  by  land  or  sea,  except  so  ByUwW 
far  as  they  are  controlled  by  the  provisions  of  the  rail-   OrwtBrltaia 
way  and  canal  traffic  act  of  1854.  are  permitted  to  ex-  aanienBwy 
erapt  themselves  by  express  contract  from    responsi-    itipnUtofH' 
bilrty  for  losses  occasioned    by  negligence   of  their  ser-   ezantptlaii 
vants.     The  Duero,  I,.  R.,  2  Adm.  &  Ecc.  393  :  Taub-  frorallaUl- 
man  w.  Pacific  Co.,  26   Law   T.  (N.  S.)  704;  Steel  v.   Ityfor 
State   Line    Steamship    Co.,  L.  R.,  3  App.   Cas.  72  ;   nagllgmuw. 
Manchester,  S.  &  L.  R.  Co.  v.  Brown,  L.  R.,  8  App. 
Cas,  703.     It  may  therefore  be  assumed  that  the  stipulation  now 
in  question,  though  invalid  by  our  law,  would  be  valid  according 
to  the  law  of  Great  Britain. 

The  genera!  rule  as  to  what  law  should  prevail,  in  case  of  a  con- 
flict of  laws  concerning  a  private  contract,  was  concisely  and  ex- 
actly stated  before  the  declaration  of  independence  by 
Lord  Mansfield  (as  reported  by  Sir  William  Black-    c«ntruto 
stone,  who  had  been  of  counsel  in  the  case),  as  follows :     genanl^ 
"The  general  rule,  established  ex  comitate  et  jure  gen-    gannwd1i]r 
Hum,  is  that  the  place  where  the  contract  is  made,  and     lax  lod 
not  where  the  action  is  brought,  is  to  be  considered  in    tontrMttu. 
expounding  and  enforcing  the  contract.     But  this  rule 
admits  of  an  exception,  where  the  parties  (at  the  time  of  making 
the  contract)  had  a  view  to  a  different  kingdom."     Robinson  v. 
Bland,  i  W.  Bl.  234,  256,  258;  2  Burrows,  1077,  1078. 

The  recent  decisions  by  eminent  English  judges,  cited  at  the 
bar,  so  clearly  afiirm  and  so  strikingly  illustrate  the  rule,  as  ap- 
plied to  cases  more  or  less  resembling  the  case  before  us,  that  a 
full  statement  of  them  will  not  be  inappropriate. 
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In  P.  &  O.  Steam  Navigation  Co.  v.  Shand,  3  Moore,  P.  C.  (N.  S.) 
272,  290,  Lord  Justice  Turner,  delivering  judgment  in  the  privy 

council,  reversing  a  decision  of  the  supreme  court  of 
P.  *  0.  Mauritius,  said  :     "  The  general  rule  is  that  the  late-  of 

StMM  H»T.     the  country  where  a  contract  is  made  governs  as  to 
Co.  T,  the  nature,  the  obligation,  and  the  interpretation  of  it. 

Shud.  The  parties  to  a  contract  are  either  the  subjects  of  the 

power  there  ruling,  or  as  temporary  residents  owe  it 
a  temporary  allegiance.  !n  either  case,  equally,  they  must  be 
understood  to  submit  to  the  law  thereprevailing,and  toagreeto  its 
action  upon  their  contract.  It  is,  of  course,  immaterial  that  such 
agreement  is  not  expressed  in  terms.  It  is  equally  an  agreement 
in  fact,  presumed  dejure,  and  a  foreign  court  interpreting  or  en- 
forcing  it  on  any  contrary  rule  defeats  the  intention  of  the  parties, 
as  well  as  neglects  to  observe  the  recognized  comity  of  nations." 
It  was  accorelingly  held  that  the  law  of  England,  and  not  the 
French  law  in  force  at  Mauritius,  governed  the  validity  and  con- 
.struction  of  a  contract  made  in  an  English  port  between  an  Eng- 
lish company  and  an  English  subject  to  carry  him  thence  by  way 
of  Alexandria  and  Suez  to  Mauritius,  and  containing  a  stipula- 
tion that  the  company  should  not  be  liable  for  loss  of  passengers' 
b^^age,  which  the  court  in  Mauritius  had  held  to  be  invalid  by 
the  French  law.  Id.  278.  Lord  Justice  Turner  observed  that 
it  was  a  satisfaction  to  find  that  the  court  of  cassation  in  France 
had  pronounced  a  judgment  to  the  same  effect,  under  precisely 
similar  circumstances,  in  the  case  of  a  French  officer  taking 
passage  at  Hong  Kong,  an  English  possession,  for  Marseilles  in 
France,  under  a  like  contract,  on  a  ship  of  the  same  company, 
which  was  wrecked  in  the  Red  sea,  owing  to  the  negligence  of  her 
master  and  crew.  Julien  v.  Oriental  Co.,  imperfectly  stated  in  3 
Moore  P.  C.  (N.  S.)  282,  note,  and  fully  reported  in  75  Journal  du 
Palais,  225,(1864). 

The  case  of  Lloyd  v.  Guibert.  6  Best  &  S.  100,  L.  R.,  i  Q.  B. 
115,  decided  in  the  queen's  bench  before,  and  in  the  exchequer 

chamber  after,  the  decision  in  the  privy  council  just 
LloTdr.  referred  to,  presented  this  peculiar  state  of  facts:     A 

Onlbwt.  French  ship  owned  by  Frenchmen  was  charteredby 

the  master,  in  pursuance  of  his  general  authority  as 
such,  in  a  Danish  West  India  island,  to  a  British  subject,  who 
knew  her  to  be  French,  for  a  voyage  from  St.  Marc,  in  Hayti,  to 
Havre,  London,  or  Liverpool,  at  the  charterer's  option,  and  he 
shipped  a  cargo  from  St.  Marc  to  Liverpool.  On  the  voyage,  the 
ship  sustained  damage  from  a  storm  which  compelled  her  to  put 
into  a  Portuguese  port.  There  the  master  lawfully  borrowed 
money  on  bottomry, and  repaired  the  ship,  and  she  carried  her  caigo 
safe  to  Liverpool.  The  bondholder  proceeded  in  an  English  court 
of  admiralty  against  the  ship,  freight,  and  cargo,  which  beii^  jn- 
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sufficient  to  satisfy  the  l>ond,  lie  brought  an  action  at  law  to  re- 
cover the  deficiency  against  the  owners  of  the  ship ;  and  they 
abandoned  the  ship  and  freight  in  such  a  manner  as  by  the 
French  law  absolved  them  from  liability.  It  was  held  that  the 
French  law  governed  the  case,  and  therefore  the  plaintiff  could 
not  recover.  It  thus  appears  that  in  that  case  the  question  of  the 
intent  of  the  parties  was  complicated  with  that  of  the  lawful  au-  . 
thority  of  the  master ;  and  the  decision  in  the  queen's  bench  was 
put  wholly  upon  the  ground  that  the  extent  of  his  authority  to 
bind  the  ship,  the  freight,  or  the  owners  was  limited  by  the  law  of 
the  home  port  of  the  ship,  of  which  her  flag  was  sufficient  notice. 
6  Best  &  S.  I'oo.  That  decision  was  in  accordance  with  an  earlier 
one  of  Mr.  Justice  Story,  in  Pope  v.  Nickerson,  3  Story,  465,  as 
well  as  with  later  ones  in  the  privy  council,  on  appeal  from  the 
high  court  of  admiralty,  in  which  the  validity  of  a  bottomry  bond 
has  been  determined  by  the  law  prevailing  at  the  home  port  of 
the  ship,  and  not  by  the  law  of  the  port  where  the  bond  was  given. 
The  Kamak,  L.  R.,  2  P.C.  505,  512;  The  Gaetano.  L.  R.,  7  Prob. 
Div.  137.  See  also  The  Woodland,  7  Ben,  no,  118,  14  Blatchf. 
499.  503,  and  104  U.  S.  180. 

The  judgment  in  the  exchequer  chamber  in  Lloyd  2'.  GuJbert 
was  put  upon  somewhat  broader  ground.  Mr.  Justice  VVlLLES, 
in  delivering  that  judgment,  said :  "  It  is  generally  agreed  that  the 
law  of  the  place  where  the  contract  is  made  is  prima  facie  that 
which  the  parties  intended,  or  ought  to  be  presumed  to  have 
adopted,  as  the  footing  upon  which  they  dealt,  and  that  such  law 
ought  therefore  to  prevail  in  the  absence  of  circumstances  indi- 
cating a  different  intention,  as,  for  instance,  that  the  contract  is  to 
be  entirely  performed  elsewhere,  or  that  the  subject  matter  is 
immovable  property  situated  in  another  country,  and  so  forth; 
which  latter,  though  sometimes  treated  as  distinct  rules,  appear 
more  properly  to  be  classed  as  exceptions  to  the  more  general 
one,  by  reason  of  the  circumstances  indicating  an  intention  to  be 
bound  by  a  law  different  from  that  of  the  place  where  the  con- 
tract is  made ;  which  intention  is  inferred  from  the  subject  matter 
and  from  the  surrounding  circumstances,  so  far  as  they  are  rele- 
vant to  construe  and  determine  the  character  of  the  contract." 
L.  R.,  I  Q.  B.  122,  123,  6  Best  &  S.  133. 

It  was  accordingly  held,  conformably  to  the  judgment  in  Navi- 
gation Co.  V.  Shand,  above  cited,  that  the  law  of  England,  as  the 
law  of  the  place  of  final  performance  or  port  of  discharge,  did  not 
govern  the  case,  because  it  was  "manifest  that  what  was  to  be 
done  at  Liverpool  was  but  a  small  portion  of  the  entire  service  to 
be  rendered,  and  that  the  character  of  the  contract  cannot  be  de- 
termined thereby,"  although  as  to  the  mode  of  delivery  the  usages 
of  Liverpool  would  govern.  L.  R.,  I  Q.  B.  125,  126,  6  Best  &  S. 
137.     It  was  then  observed  that   the  law  of  Portugal,  in  force 
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where  the  bottomry  bond  was  given,  could  not  affect  the  case ; 
that  the  law  of  Hayti  had  not  been  mentioned  or  relied  upon  in 
argument ;  and  that,  "  in  favor  of  the  law  of  Denmark,  there  is 
the  cardinal  fact  that  the  contract  was  made  in  Danish  territory, 
and,  further,  that  the  first  act  done  towards  performance  was 
weighing  anchor  in  a  Danish  port;"  and  in  was  finally,  upon  a 
view  of  all  the  circumstances  of  the  case,  decided  that  the  law  of 
France,  to  which  the  ship  and  her  owners  belonged,  must  govern 
the  question  at  issue.  The  decision  was,  in  substance,  that  the 
presumption  that  the  contract  should  be  governed  by  the  law  of 
Denmark,  in  force  where  it  was  made,  was  not  overcome  in  favorof 
the  law  of  England  by  the  fact  that  the  voyage  was  to  an  English 
port  and  the  charterer  an  Englishman,  nor  in  favor  of  the  law  of 
Portugal  by  the  fact  that  the  bottomry  bond  was  given  in  a 
Portuguese  port ;  but  that  the  ordinary  presumption  was  over- 
come by  the  consideration  that  French  owners  and  an  English 
charterer,  making  a  charter-party  in  the  French  language  of  a 
French  ship,  in  a  port  where  both  were  foreigners,  to  be  per- 
formed partly  there  by  weighing  anchor  for  the  port  of  loading 
(a  place  where  both  parties  would  also  be  foreigners),  partly  at 
that  port  by  taking  the  cai^o  on  board,  principally  on  the  high 
seas,  and  partly  by  final  delivery  in  the  port  of  dischar|^,  must 
have  intended  to  look  to  the  law  of  France  as  governing  the 
question  of  the  liability  of  the  owner  beyond  the  value  of  the  ship 
and  freight- 
In  two  later  cases,  in  each  of  which  the  judgment  of  the  queen's 
bench  division  was  affirmed  by  the  court  of  appeal,  the  law  of  the 
place  where  the  contract  was  made  was  held  to  govern,  notwith- 
standing some  of  the  facts  strongly  pointed  towards 
the  application  of  another  law, — in  the  one  case,  to 
the  law  of  the  ship's  flag ;  and  in  the  other,  to  the  law 
of  the  port  where  that  part  of  the  contract  was  to  be 
performed,  for  the  nonperformance  of  which  the  suit 
was  brought.  In  the  first  case  the  bill  of  lading,  issued 
Vav.  Co.  in  England,  in  the  English  language,  to  an  English 
subject,  by  a  company  described  therein  as  an  English 
company,  and  in  fact  registered  both  in  England  and  in  Holland, 
for  goods  shipped  at  Singapore,  an  English  port,  to  be  carried  to 
a  port  in  Java,  a  Dutch  possession,  in  a  vessel  with  a  Dutch  name, 
registered  in  Holland,  commanded  by  a  Dutch  master,  and  carry- 
ing a  Dutch  flag,  in  order  to  obtain  the  privilege  of  trading  with 
Java,  was  held  to  be  governed  by  the  law  of  England,  and  not 
by  that  of  Holland,  in  determining  the  validity  and  construction 
of  a  clause  exempting  the  company  from  liability  for  negligence 
of  master  and  crew;  and  Lords  Justices  BkETI"  and  Lindley 
both  considered  it  immaterial  whether  the  ship  was  regarded  as 
English  or  Dutch.     Chartered  Mercantile  Bank  of  India  i'.  Neth- 
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erlands  India  Steam  Nav.  Co.,  L.  R.,  9  Q.  B.  Div,  118,  and  L.  R., 
10  Q.  B.  Div,  531,  529,  536,  540,  544.  As  Lord  Justice  LiNDLEY 
observed  :  "  This  conclusion  is  not  at  all  at  variance  with  Lloyd 
I'.  Guibert,  but  rather  in  accordance  with  it.  It  is  true  that  in 
that  case  the  law  of  the  flag  prevailed  ;  but  the  intention  of  the 
parties  was  admitted  to  be  the  crucial  test,  and  the  law  of  the 
ship's  flag  was  considered  as  the  law  intended  by  the  parties  to 
govern  their  contract,  as  there  really  was  no  other  law  which  they 
could  reasonably  be  supposed  to  have  contemplated.  The  plain- 
tiff there  was  English;  the  defendant  French;  the  /ex /act  con- 
tractus was  Danish  ;  the  ship  was  French ;  her  master  was  French  ; 
and  the  contract  was  in  the  French  language.  The  voyage  was 
from  Hayti  to  Liverpool.  The  facts  here  are  entirely  different, 
and  so  is  the  inference  to  be  deduced  from  them.  The  /ex  /act 
contractus  was  here  English,  and  ought  to  prevail  unless  there  is 
some  good  ground  to  the  contrary.  So  far  from  there  being  such 
ground,  the  inference  is  very  strong  that  the  parties  reidiy  in- 
tended to  contract  with  reference  to  English  law."  L.R.,  10  Q. 
B.  Div.  540.  In  the  remaining  English  case,  a  contract  made 
in  London  between  two  English  mercantile  houses,  by  which  one 
^reed  to  sell  to  the  other  20,000  tons  of  Algerian  es- 
parto, to  be  shipped  by  a  French  company  at  an  AI-  JuoImt. 
gerian  port  on  board  vessels  furnished  by  the  purchas-  Oradit 
ers  at  London,  and  to  be  paid  for  by  them  in  London  LjwBali. 
on  arrival,  was  held  to  be  an  English  contract,  gov- 
erned by  English  law,  notwithstanding  that  the  shipment  of  the 
goods  in  Algiers  had  been  prevented  by  vis  major,  which,  by  the 
lav!  of  France  in  force  there,  excused  the  seller  from  performing 
the  contract.  Jacobs  v.  Credit  LyOnnais,  L.  R.,  12  Q.  B.  Div.  589. 
That  result  was  reached  by  applying  the  general  rule  expressed  hy 
Denman,  J,,  in  the^  words:  "The  general  rule  is  that  where  a 
contract  is  made  in  England  between  merchants  carrying  on  busi- 
ness here,  as  this  is,  but  to  be  performed  elsewhere,  the  construc- 
tion of  the  contract,  and  aill  its  incidents,  are  to  be  governed  by 
the  law  of  the  country  where  the  contract  is  made,  unless  there 
is  something  to  show  that  the  intention  of  the  parties  was  that 
the  law  of  the  country  where  the  contract  is  to  be  performed 
should  prevail ;"  and  summed'  up  by  the  court  of  appeal,  consist- 
ing of  Brett,  M.  R.,  and  Bowen,  L.  J.,  as  follows:  "The  broad 
rule  is  that  the  law  of  a  country  where  a  contract  is  niade  presum- 
ably governs  the  nature,  the  obligation,  and  the  interpretation  of 
it,  unless  the  contrary  appears  to  be  the  express  intention  of  the 
parties."     L.  R.,  12  Q.  B.  Div.  596,  597,  600. 

This  court  has  not  heretofore  had  occasion  to  consider  by  what 
law  contracts  hke  those  now  before  us  should  be  expounded.  But 
it  has  often  afRrmed  and  acted  on  the  general  rule,  that  contracts 
are  to  be  governed,  as  to  their  nature,  their  validity,  and   their 
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interpretation,  by  the  law  of  the  place  where  they  were  made,  un- 
less the  contracting  parties  clearly  appear  to  have  had  some  other 

law  in  view.  Cox  v.  U,  S.,  6  Pet.  172  ;  Scudder  v.  Bank, 
BQli «(  gi    U.  S.   406;  Pritchard  v.  Norton,  106  U.  S.  124: 

lading  ut  Lamar  v.  Micou,  114  U.  S.  218  ;  Watts  v.  Camors,  115 
BWunUy  U.  S.  353,  362.  The  opinion  in  Watts  v.  Camors,  just 
gowned  cited,  may  require  a  word  or  two  of  explanation.  It 
by  law  of  was  there  contested  whether,  in  a  charter-party  made 
plMs  where  at  New  Orleans  between  an  English  owner  and  an 
made.  American  charterer  of  an  English  ship,  for  a  voyage 

from  New  Orleans  to  a  port  on  the  continent  of  Europe, 
a  clause  regulating  the  amount  payable  in  case  of  any  breach  of 
the  contract  was  to  be  considered  as  liquidating  the  damages,  or 
as  a  penalty  only.  Such  was  the  question  of  which  the  court  said 
that  if  it  depended  upon  the  intent  of  the  parties,  and  consc- 
qiicntly  upon  the  law  which  they  must  be  presumed  to  have  had 
in  view,  they  "  must  be  presumed  to  look  to  the  general  maritime 
law  of  the  two  countries,  and  not  to  the  local  law  of  the'State  in 
which  the  contract  was  signed."  The  choice  there  was  not  be- 
tween the  American  law  and  the  English  law,  but  between  the 
statutes  and  decisions  of  tlie  State  of  Louisiana  and  a  rule  of  the 
maritime  law  common  to  the  United  States  and  England. 

Some  reliance  was  placed  by  the  appellant  upon  the  following 
observations  of  Mr.  justice  Story,  sitting. in  the  circuit  court : 
"  If  a  contract  is  to  be  performed  partly  in  ohe  country  and  partly 
in  another  country,  it  admits  of  a  double  aspect,  nay,  it  has  a 
double  operation,  and  is,  as  to  the  particular  parts,  to  be  inter- 
preted distinctively  ;  that  is,  according  to  the  laws  of  the  countrj- 
whcre  the  particular  parts  are  to  be  performed  or  executed.  This 
would  be  clearly  seen  in  the  case  of  a  bill  of  lading  of  goods  de- 
liverable in  portions  or  parts  at  ports  in  different  countries.  In. 
deed,  in  cases  of  contracts  of  affreightment  and  shipment,  it  must 
often  happen  that  the  contract  looks  to  different  portions  of  it  to 
be  performed  in  different  countries;  some  portions  at  the  home 
port,  some  at  the  foreign  port,  and  some  at  the  return  port." 
"The  goods  here  were  deliverable  in  Philadelphia;  and  what 
would  be  an  effectual  delivery  thereof,  in  the  sense  of  the  law 
(which  is  sometimes  a  nice  question),  would,  beyond  question,  be 
settled  by  the  law  of  Pennsylvania.  But  to  what  extent  the 
owners  of  the  schooner  are  liable  to  the  shippers  for  the  non- 
fulfilment  of  a  contract  of  shipment  of  the  master — whether 
they  incur  an  absolute  or  a  limited  liability— must  depend  upon 
the  nature  and  extent  of  the  authority  which  the  .owners  gave 
him,  and  this  is  to  be  measured  by  the  law  of  Massachusetts," 
where  the  ship  and  her  owners  belonged.  Pope  v.  Nickerson, 
3  Story,  465,  484,  485.  But  in  that  case  the  -last  point  stated 
was  the  only  one  in  judgment;   and  the  previous  remarks  evi- 
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dently  had  regard  to  such  distinct  obligations  included  in  the 
contract  of  affreightment  as  are  to  be  performed  in  a  particular 
port — for  instance,  what  would  be  an  effectual  delivery,  so  as  to 
terminate  the  liability  of  the  carrier,  which,  in  the  absence  of  ex- 
press stipulation  on  that  subject,  is  ordinarily  governed  by  the 
law  or  usa^e  of  the  port  of  dischai^e.  Robertson  v.  Jackson,  2 
C  B.  412;  Lloyd  ».  Guibert,  L.  R.,  i  Q.  B.  Div.  115,  126,  6  Best 
&  S.  100,  137. 

In  Morgan  v.  New  Orleans,  M.  &  T,  R.  Co.,  2  Woods,  244,  a 
contract  made  in  New  York,  by  a  person  residing  there,  with  a^ 
railroad  corporation  having  its  principal  office  there,  but  deriving 
its  powers  from  the  laws  of  other  States,  for  the  conveyance  of 
interests  in  railroad  and  steamboat  lines,  the  delivery  of  property, 
and  the  building  of  a  railroad  in  those  States,  and  which,  there- 
fore, might  be  performed  partly  in  New  York,  and  must  be  per- 
formed partly  in  the  other  States,  was  held  by  Mr.  Justice 
Bradley,  so  far  as  concerned  the  right  of  one  party  to  have 
the  contract  rescinded  on  account  of  non-performance  by  the 
other  party,  to  be  governed  by  the  law  of  New  York,  and  npt 
by  either  of  the  diverse  laws  of  the  other  States  in  which  parts 
of  the  contract  were  to  be  performed. 

In  Hale  v.  New  Jersey  Steam  Navigation  Co.,  15  Conn.,  538, 
546,  goods  were  shipped  at  New  York  for  Providence,  in  Rhode 
Island,  or  Boston,  in  Massachusetts,  on  a  steamboat  employed  in 
the  business  of  transportation  between  New  York  and  Provi- 
dence; and  an  exemption,  claimed  by  the  carrier  under  a  public 
notice,  was  disallowed  by  the  supreme  court  of  Connecticut,  be- 
cause by  the  then  law  of  New  York  the  liability  of  a  common 
carrier  could  not  be  limited  by  such  a  notice.  Chief  Justice 
Williams,  delivering  judgment,  said:  "The  question  is,  by 
what  law  is  this  contract  to  be  governed?  The  rule  upon  that  ' 
subject  is  well  settled,  and  has  been  often  recognized  by  this 
court,  that  contracts  arc  to  be  construed  according  to  the  laws 
of  the  State  where  made,  unless  it  is  presumed  from  their  tenor 
that  they  were  entered  into  with  a  view  to  the  laws  of  some  other 
State.  There  is  nothing  in  this  case,  either  from  the  location  of 
the  parties  or  the  nature  of  the  contract,  which  shows  that  they 
could  have  had  any  other  law  in  view  than  that  of  the  place 
where  it  was  made.  Indeed,  as  the  goods  were  shipped  to  be 
transported  to  Boston  or  Providence,  there  would  be  the  most 
entire  uncertainty  what  was  to  be  the  law  of  the  case  if  any  other 
rule  was  to  prevail.  We  have  therefore  no  doubt  that  the  !aw  of 
New  York,  as  to  the  duties  and  obligations  of  common  carriers, 
is  to  be  the  law  of  the  case." 

In  Dyke  I',  Erie  R,  Co.,  45  N.  Y.  113,  117,  a  passenger  travel- 
ling upon  a  ticket  by  which  a  railroad  corporation,  established  in 
New  York,  and  whose  road  extended  from  one  place  to  another 
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in  that  State,  passing  through  the  States  of  Pennsylvania  and 
New  Jersey  by  their  -permission,  agreed  to  carry  him  from  one  to 
another  place  in  New  York,  was  injured  in  Pennsylvania,  by  the 
law  of  which  the  damages  in  actions  against  railroads  for  personal 
injury  were  limited  to  83,000.  The  court  of  appeals  of  New  York 
held  that  the  law  of  Pennsylvania  had  no  application  to  the  case; 
and  Mr.  Justice  Allen,  delivering  the  opinion,  referred  to  the 
case  of  Navigation  Co.  v.  Shand,  before  cited,  as  analogous  in 
principle,  and  said:  "The  contract  was  single,  and  the  perform- 
ance one  continuous  act.  The  defendant  did  not  undertake  for 
one  specific  act,  in  part  performance,  in  one  State,  and  another 
specific  and  distinct  act  in  another  of  the  States  named,  as  to 
which  the  parties  could  be  presumed  to  have  had  in  view  the 
laws  and  usages  of  distinct  places.  Whatever  was  done  in  Penn- 
sylvania was  a  part  of  the  single  act  of  transportation  from  Attica 
or  Waveriy,  in  the  State  of  New  York,  to  the  city  of  New  York, 
and  in  performance  of  an  obligation  assumed  and  undertaken  in 
this  State,  and  which  was  indivisible.  The  obligation  was  created 
here,  and  by  force  of  the  laws  of  this  State,  and  force  and  effect 
must  be  given  to  it  in  conformity  to  the  laws  of  New  York.  The 
performance  was  to  commence  in  New  York,  and  to  be  fuUy  com- 
pkted  in  the  same  State,  but  li^le  to  breach,  partial  or  entire,  in 
the  States  of  Pennsylvania  and  New  Jersey,  through  which  the 
road  of  the  defendant  passed ,  but  whether  the  contract  was 
broken,  and  if  broken  the  consequence^  of  the  breach,  ^ould  be 
determined  by  the  laws  of  this  State.  It  cEinnot  be  assumed  that 
the  parties  intended  to  subject  the  contract  to  th^  lawaof  the 
other  States,  or  that  their  rights  and  liabilities  ^ouM  be  qualified 
or  varied  by  any  diversities  that  might  exist  between  the  laws  of 
those  States  and  the  /ex  loci  cotUractus." 

In  McDaniel  v.  Chicago  &  N.  W.  R.  Co.,  24  Iowa,  413,  4I7,  cat- 
tle transported  by  a  railroad  company  from  a  place  in  Iowa  to  a 
place  in  Illinois,  under  a  special  contract  made  in-  Iowa,  con- 
taining a  stipulation  that  the  company  should  be  exempt  frcMii' 
liability  for  any  damage,  unless  resulting  from  collision  or  de- 
railing of  trains,  were  injured  in  Illinois  by  the  negligence  of 
the  company's  servants;  and  the  supreme  court  of  Iowa,  Chief 
Justice  Dillon  presiding,  held  the  case  to  be  governed  by  the 
law  of  lo^a,  which  permitted  no  common  carrier  to  exempt  him- 
self from  the  liability  which  would  exist  iri  the  absence  of  at- 
tract. The  court  said :  "  The  contract  being  entire  and  indivisible, 
made  in  Iowa,  and  to  be  partly  performed  here,  it  must,  as  to 
its  validity,  nature,  obligation,  and  interpretation,  be  governed 
by  our  law.  And  by  our  law,  so  far  as  it  seeks  to  change  the 
common  law,  it  is  wholly  nugatory  and  inoperative.  The  rights 
of  the  parties,  then,  are  to  be  determined  under  the  common 
law,  the  same  as  if  no  such  contract  had  been  made," 
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So  in  Pennsylvania  Co.  v.  Fairchild,  69  111.  260,  where  a  rail- 
road company  received  in  Indiana  goods  consigned  to  Leaven- 
worth, in  Kansas,  and  carried  them  to  Chicago,  in  Illinois,  and 
there  delivered  them  to  another  railroad  company,  in  whose  cus- 
tody they  were  destroyed  by  fire,  the  supreme  court  of  Illinois 
held  that  the  case  must  be  governed  by  the  law  of  Indiana,  by 
which  the  first  company  was  not  liable  for  the  loss  of  the  goods 
after  they  had  passed  into  the  custody  of  the  next  carrier  in 
the  line  of  transit. 

The  other  cases  in  the  courts  of  the  several  States  cited  at 
the  bar  afford  no  certain  or  satisfactory  guide.  Two  cases,  held 
not  to  be  governed  by  a  statute  of  Pennsylvania,  providing  that 
no  railroad  corporation  should  be  liable  for  a  loss  of  passenger's 
baggage  beyond  $300,  unless  the  excess  in  value  was  disclosed 
and  paid  for,  were  decided  (whether  rightly  or  not  we  need  not 
consider)  without  much  reference  to  authority,  and  upon  theii 
peculiar  circumstances — the  one  case,  on  the  ground  that  a  con- 
tract by  a  New  Jersey  corporation  to  carry  a  passenger  and  his 
baggage  from  a  wharf  in  Philadelphia  across  the  Delaware  river, 
in  which  the  States  of  Pennsylvania  and  New  Jersey  had  equal 
rights  of  navigation  and  passage,  and  thence  through  the  State 
of  New  Jersey  to  Atlantic  City,  was  a  contract  to  be  performed 
in  New  Jersey  and  governed  by  the  law  of  that  State  (Brown  v. 
Railroad  Co.,  83  Pa.  St.  316);  and  the  other  case,  on  the  ground 
that  the  baggage  received  at  a  town  in  Pennsylvania,  to  be  carried 
to  New  York  city,  having  been  lost  after  its  arrival  by  negligence 
on  the  part  of  the  railroad  company,  the  contract,  so  far  as  con- 
cerned the  delivery,  was  to  be  governed  by  the  law  of  New  York 
(Curtisi'.  Delaware,  L.&W.  R.  Co.,  74  N.  v.  116).  The  suggestion 
in  Barter  v.  Wheeler,  49  N.  H.  9,  29,  that  the  question,  whether 
the  liability  of  a  railroad  corporation  for  goods  transported 
through  parts  of  two  States  was  that  of  a  common  carrier  or 
of  a  forwarder  only,  should  be  governed  by  the  law  of  the  State 
in  which  the  loss  happened,  was  not  necessary  to  the  decision, 
and  appears  to  be  based  on  a  strained  inference  from  the  ob- 
servations of  Mr,  Justice  Story  in  Pope  v.  Nickerson,  above 
cited.  In  a  later  case,  the  supreme  court  of  New  Hampshire 
reserved  any  expression  of  opinion  upon  a  like  question.  Gray  v. 
Jackson,  51  N.  H.  9,  39. 

This  review  of  the  principal  cases  demonstrates  that,  according 
to  the  great  preponderance,  if  not  the  uniform  concurrence,  of 
authority,  the  general  rule  that  the  nature,  the  obligation,  and 
the  interpretation  of  a  contract  are  to  be  governed  by  the  law  of 
the  place  where  it  is  made,  unless  the  parties  at  the  time  of 
making  it  have  some  other  law  in  view,  requires  a  contract  of 
affreightment,  made  in  one  country  between  citizens  or  residents 
thereof,  and  the  performance  of  which  begins  there,  to  be  gov- 
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erned  by  the  law  of  that  country,  unless  the  parties,  when  enter- 
ing into  the  contract,  clearly  manifest  a  mutual  intention  that  it 
Sha!!  be  governed  by  the  law  of  some  other  country. 

There  does  not  appear  to  us  to  be  anything  in  either  of  the 
bills  of  lading  in  the  present  case  tending  to  show 
Vo  avidnet  that  the  contracting  parties  looked  to  the  law  of  Eng- 
«f  intanUan  land,  or  to  any  other  law  than  that  of  the  place  where 
that  bill  the  contract  was  made.  The  bill  of  lading  for  the 
of  iftding  bacon  and  hams  was  made  and  dated  at  New  York, 
•hooldiw  and  signed  by  the  ship's  agent  there.  It  acknowl- 
KOTftrntdb;  edges  that  the  goods  have  been  shipped  "in  and 
piaaaof  Upon  the  steamship   called  'Montana,'  now  lying  in 

perfDnn-  the  port  of   New  York,   and  bound  for  the  port  of 

•noe.  Liverpool,"  and  are  to  be  delivered  at  Liverpool.     It 

contains  no  indication  that  the  owners  of  the  steam- 
ship are  English,  or  that  their  principal  place  of  business  is  in 
England,  rather  than  in  this  country.  On  the  contrary,  the  only 
description  of  the  line  of  steamships,  or  of  the  place  of  business 
of  their  owners,  is  in  a  memorandum  in  the  margin,  as  follows: 
"Guion  Line.  United  States  Mail  Steamers.  New  York:  29 
Broadway.  Liverpool:  il  Rumford  Street."  No  distinction  is 
made  between  the  places  of  business  at  New  York  and  at  Liv- 
erpool, except  that  the  former  is  named  first.  The  reservation 
of  liberty,  in  case  of  an  interruption  of  the  voyage,  "to  tranship 
the  goods  by  any  other  steamer,"  would  permit  transhipment 
into  a  vessel  of  any  other  line,  English  or  American.  And 
general  average  is  to  be  computed,  not  by  any  local  law  or 
usage,  but  "according  to  York-Antwerp  rules,"  which  are  the 
rules  drawn  up  in  1864  at  York,  in  England,  and  adopted  in  1877 
at  Antwerp,  in  Belgium,  at  international  conferences  of  represen- 
tatives of  the  more  important  mercantile  associations  of  the 
United  States,  as  well  as  of  the  maritime  countries  of  Europe. 
Lown.  Av.  (3  Ed.)  app.  Q. 

The  contract  being  made  at  New  York,  the  ship-owner  having  a 
place  of  business  there,  and  the  shipper  being  an  American,  both 
parties  must  be  presumed  to  have  submitted  themselves  to  the  law 
there  prevailing,  and  to  have  agreed  to  its  action  upon  their  contract. 
The  contract  is  a  single  one,  and  its  principal  object,  the  trans- 
portation of  the  goods,  is  one  continuous  act,  to  begin  in  the  port 
of  New  York,  to  be  chiefly  performed  on  the  high  seas,  and  to  end 
at  the  port  of  Liverpool.  The  facts  that  the  goods  are  to  be  de- 
livered at  Liverpool,  and  the  freight  and  primage,  therefore,  paya- 
ble there  in  sterling  currency,  do  not  make  the  contract  an  Eng- 
lish contract,  or  refer  to  the  English  law  the  question  of  the  lia 
bility  of  the  carrier  for  the  negligence  of  the  master  and  crew 
in  the  course  of  the  voyage.      P.  &  O.  Steam  Navigation  Co.  v. 
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Shand,  Lloyd  v.  Guibert,  and  Chartered  Mercantile  Bank  v.  Neth- 
erlands India  Steam  Nav.  Co.,  before  cited. 

There  is  even  less  ground  for  holding  the  three  bills  of  lading  of 
the  cotton  to  be  English  contracts.  Each  of  them  is  made  and  dated 
at  Nashville,  an  inland  city,  and  is  a  through  bill  of  lading,  over 
the  Louisville  &  >fashville  Railroad  and  its  connections,  and  by 
the  Williams  and  Guion  Steamship  Company,  from  Nashville  to 
Liverpool ;  and  the  whole  freight  from  Nashville  to  Liverpool  is 
to  be  "at  the  rate  of  fifty-four  pence  sterling  per  ico  lbs,  gross 
weight."  It  is  stipulated  that  the  liability  of  the  Louisville  & 
Nashville  Railroad  and  its  connections  as  common  carriers  "termi- 
nates on  delivery  of  the  property  to  the  steamship  company  at 
New  York,  when  the  liability  of  the  steamship  commences,  and 
not  before;"  and  that  "the  property  shall  be  transported  from  the 
port  of  New  York  to  the  port  of  Liverpool  by  the  said  steamship 
company,  with  liberty  to  ship  by  any  other  steamship  or  steamship 
line."  And  in  the  mai^in  is  this  significant  reference  to  a  provis- 
ion of  the  statutes  of  the  United  States,  applicable  to  the  ocean 
transportation  only:  "Attention  of  shippers  is  called  to  the  act  of 
congress  of  1851 :  'Any  person  or  persons  shipping  oil  of  vitriol, 
unslacked  lime,  inflammable  matches,  [or]  gunpowder,  in  a  ship  or 
vessel  taking  cargo  for  divers  persons  on  freight,  without  deliver, 
ing  at  the  time  of  shipment  a  note  in  writing,  expressing  the  na- 
ture and  character  of  such  merchandise,  to  the  master,  mate,  or 
officer,  or  person  in  charge  of  the  loading  of  the  ship  or  vessel, 
shall  forfeit  to  the  United  States  one  thousand  dollars,'"  Act 
March  3,  1851,  c.  43,  §  7,  9  St.  636;  Rev.  St.  §  4288.  It  was  ar- 
gued that  as  each  bill  of  lading,  drawn  up  and  signed  by  the  car- 
rier and  assented  to  by  the  shipper,  contained  a  stipulation  that 
the  carrier  should  not  be  liable  for  losses  by  perils  of  the  sea  aris- 
ing from  the  negligence  of  its  servants,  both  parties  must  be  pre- 
sumed to  have  intended  to  be  bound  by  that  stipulation,  and  must 
therefore,  the  stipulation  being  void  by  our  law  and  valid  by  the 
law  of  England,  have  intended  that  their  contract  should  be  gov- 
erned by  the  English  law;  and  one  passage  in  the  judgment  in  P. 
&  O.  Steam  Navigation  Co.  v.  Shand  gives  some  color  to  the  argu- 
ment. 3  Moore,  P.  C.  (N.  S.)  291.  But  the  factsof  thetwocases 
are  quite  different  in  this  respect.  In  that  case,  effect  was  given 
to  the  Jaw  of  England,  where  the  contract  was  made,  and  both 
parties  were  English,  and  must  be  held  to  have  known  the  law  of 
their  own  country.  In  this  case,  the  contract  was  made  in  this 
country,  between  parties,  one  residing'and  the  other  doing  business 
here  ;  and  the  law  of  England  is  a  foreign  law,  which  the  Ameri- 
can shipper  is  not  presumed  to  know.  Both  parties  or  either  of 
them  may  have  supposed  the  stipulation  to  be  valid  ;  or  both  or 
either  may  have  known  that  by  our  taw,  as  declared  by  this  court, 
it  was  void.     In  either  aspect,  there  is  no  ground  for  inferring  that 
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the  shipper,  at  least,  had  any  intention,  for  the  purpose  of  secur- 
ing its  validity,  to  be  governed  by  a  foreign  law,  which  he  is  not 
shown,  and  cannot  be  presumed,  to  have  had  any  knowledge  of. 
Our  conclusion  on  the  principal  question  in  the  case  may  be 
summed  up  thus  :  Each  of  the  bills  of  lading  is  an  American,  and 
not  an  English,  cofttract,  and,  so  far  as  concerns  the  obligation  to 
carry  the  goods  in  safety,  is  to  be  governed  by  the  American  law, 
and  not  by  the  law,  municipal  or  maritime,  of  any  other  country. 
By  our  law,  as  declared  by  this  court,  the  stipulation  by  which  the 
appellant  undertook  to  exempt  itself  from  liability  for  the  negli- 
gence of  its  servants  is  contrary  to  the  public  policy,  and  there- 
fore void  ;  and  the  loss  of  the  goods  was  a  breach  of  the  contract, 
for  which  the  shipper  might  maintain  a  suit  against  the  carrier. 
This  being  so,  the  fact  that  the  place  where  the  vessel  went 
ashore,  in  consequence  of  the  negligence  of  the  master  and  offi- 
cers in  the  prosecution  of  the  voyage,  was  upon  the  coast  of  Great 
Britain,  is  quite  immaterial.  This  conclusion  is  in  accordance 
with  the  decision  of  Judge  Brown  in  the  district  court  of  the 
United  States  for  the  Southern  district  of  New  York  in  The  Brant- 
ford  City,  29  Fed.  Rep.  373,  which  appears  to  us  to  proceed  upon 
more  satisfactory  grounds  than  the  opposing  decision  of  Mr,  Jus- 
tice Chitty,  sitting  alone  in  the  chancery  division,  made  since 
this  case  was  argued,  and,  so  far  as  we  are  informed,  not  reported 
in  the  law  reports,  nor  affirmed  or  considered  by  any  of  the  higher 
courts  of  Great  Britain.  In  r^- Steamship  Co.,  58  Law  T.  (N.  S.) 
377.  The  present  case  does  not  require  us  to  determine  what 
effect  the  courts  of  the  United  States  should  give  to  this  contract, 
if  it  had  expressly  provided  that  any  question  arising  under  it 
should  be  governed  by  the  law  of  England. 

The  question  of  the  subrogation  of  the  libellant  to  the  rights  of 
the  shippers  against  the  carrier  presents  no  serious  difficulty. 
From     the     very     nature     of      the     contract      of      insurance 

as  a  contract  of  indemity,  the  insurer, 
ai^tef  upon  paying  to  the  assured  the  amount  of  a 
luoMT  to  loss,  total  or  partial,  of  the  good^  insured,  becomes, 
nbrogmtlM  without  any  formal  assignment,  or  any  express  stipula- 
te «lklm  tion  to  that  effect  in  the  policy,  subrogated  in  a  corre- 
Bgklact  spondin^  amount  to  the  assured's  right  of  action 
tarrUr.  against  the  carrier  or  other  person  responsible  for  the 

loss,  and  in  a  court  of  admiralty  may  assert  in  his  own 
name  that  Tight  of  the  shipper.  The  Potomac,  105  U.  S.  630, 634 ; 
Phoenix  Ins.  Co.,  of  Brooklyn  v.  Erie  &  W.  Trans.  Co.,  117  U.  S. 
312,  321.  In  the  present  case  the  libellant,  before  the  filing  of  the 
libel,  paid  to  each  of  the  shippers  the  greater  part  of  his  insurance, 
and  thereby  became  entitled  to  recover  so  much,  at  least,  from  the 
carrier.  The  rest  of  the  insurance  money  was  paid  by  the  libellant 
before  the  ai^ument  in  the  district  court,  and  that  amount  might 
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nave  been  claimed  by  amendment,  if  not  under  the  original  libel. 
The  Charles  Moi^an,  115  U.  5,69,  75,  5  Sup,  Ct.  Rep.  1172;  The 
Gazelle,  128  U.  S.  474,  ante,  139,  The  question  of  the  right  of 
the  libellant  to  recover  to  the  whole  extent  of  the  insurance  so 
paid  was  litigated  and  included  in  the  decree  in  the  district  court, 
and  in  the  circuit  court  on  appeal ;  and  no  objection  was  made  in 
either  of  those  courts,  or  at  the  argument  in  this  court,  to  any  in- 
sufficiency of  the  libel  in  this  particular. 

The  appellant  does,  however,  object  that  the  decree  should  not 
include  the  amount  of  the  lo3s  on  the  cotton  shipped 
under  through  bills  of  Jading  from  Nashville  to  Liver-  ftipiilatuni 
pool.  This  objection  is  grounded  on  a  clause  in  those  Vbu  Innr- 
bills  of  lading  which  is  not  found  in  the  bill  of  lading  mim  ihall 
of  the  bacon  and  hams  shipped  at  New  Yorit;  and  on  iaoMtotw- 
the  adjudication  in  Phoenix  Ins.  Co.,  of  Brooklyn  v.  riv'tbaiMflt 
Erie  &  W.  Trans.  Co.,  1 17  U.  S.  3(2, that  a  stipulation 
in  a  bill  of  lading  that  a  carriec,  when  liable  for  a  loss  of  the  goods, 
shall  have  the  benefit  of  any  insurance  that  may  have  been  effected 
upon  them,  is  valid  as  between  the  carrier  and  the  shipper,  and 
therefore  limits  the  right  of  an  insurer  of  the  goods,  upon  paying 
to  the  shipper  the  amount  of  a  loss  by  stranding,  occasioned  by 
the  negligence  of  the  carrier's  servants,  to  recover  over  against  the 
carrier.  But  it  behooves  a  carrier  setting  up  such  a  defence  to 
show  clearly  that  the  insurance  on  the  goods  is  one  which  by  the 
terms  of  his  contract  he  is  entitled  to  the  benefit  of,  Inman  v. 
South  Carolina  R.  Co.,  129  U.  S.  128.  The  through  bills  of  lad- 
ing of  the  cotton  are  signed  by  an  agent  of  the  railroad  companies 
and  the  steamship  company,  "severally,  but  not  jointly,"  and  con- 
tain, in  separate  columns,  two  entirely  distinct  sets  of  "terms  and 
conditions,"  the  first  relating  exclusively  to  the  land  carriage  by 
the  railroads  and  their  connections,  and  the  second  to  the  ocean 
transportation  by  the  steamship.  The  clause  relied  on,  providing 
that  in  case  of  any  loss  or  damage  of  the  goods,  whereby  any 
legal  liability  shall  be  incurred,  that  company  only  shall  be  held  an- 
swerable in  whose  actual  custody  the  goods  are  at  the  time,  "and 
the  carrier  so  liable  shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  or  on  account  of  said  goods," 
is  inserted  in  the  midst  of  the  terms  and  conditions  definmg  the 
liability  of  the  railroad  companies,  and  is  omitted  in  those  defin- 
ing the  liability  of  the  steamship  company,  plainly  signifying  an 
intention  that  this  clause  should  not  apply  to  the  latter.  It  is 
quite  clear,  therefore,  that  the  appellant  has  no  right  to  claim  the 
benefit  of  any  insurance  on  the  goods.  See  Evansville  &  C.  R. 
Co.  V.  Androscoggin  Mills,  22  Wall.  594,  602. 

The  result  of  tnese  considerations  is  that  the  decree  of  the  cir- 
cuit court  is  in  all  respects  correct  and  must  be  affirmed. 
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Fuller,  C.  J.,  and  Lamar,  J.,  were  not  members  of  'the  court 
when  this  case  was  argued,  and  took  no  part  in  its  decision. 

OktUk*  of  Ooodi — Ininnuic*— Sniirogatloii. — Seelnman  i'.  South  CwDliiia  R. 
Co..  ante,  p.  661,  and  note. 

mo  An  Common  Cknlan. — See  !~chloi>fl  j\  Wood,  35  Am.  &  Eng.  R.  R.Ca&. 
^9l,  note,  495. 

BUla  of  Ladlsx — Oonctntctloii. — Tht  trx  lofi  contrai-lm:  governs  the  conslnic- 
tion  of  bills  of  lading  for  the  transportation  of  goods  through  other  jurisdictions. 
Rvanv.  Missouri  K.  &  T.  R.  Co.,  13  Am.  &  Eng.  k.  R.Cbb.  703;  Brooks  v.  New 
York,  L.  E.  &  W.  R.  Co.,  Ji  lb.  64. 


FaRRELL  et  al. 


Richmond  and  Danville  R.  Co. 

{North  Carolina  Supreme  Courf.  March  18,  1889.) 

OuTlftf*  ftf  Ooodi — BtoppMK*  In  Tnuiattn — IniolTmcr  of  Bnror. — The  fiwt  that 
the  consignees  of  goods  were  insolvent  at  (he  time  of  the  salewill  not  deTcat  the 
vendor's    right    of  stoppage   in   transllu,   unless    the   vendors    knew   of  such 

Sanie — Attadunoiit  of  Oooda. — The  vendor's  right  of  stoppage  in  transitu  is  not 
defeated  bv  an  attachment  levied  by  the  carrier  for  arrearages  of  freight  due  bjr 
the  consignee. 

Same— BUI  of  Lading— Uen  for  AnMncM.- A  stipulation  in  a  bill  tiS  lading 
that  the  carrier  "shall  have  a  lien  upon  the  goods  shipped  for  all  arrearages  en 
freight  and  charges  due  bv  the  said  owners  or  consignees  on  other  goods,"  will 
not  defeat  the  vendor's  right  of  stoppage  in  transitu,  such  a  stipulation  being 
subordinate  thereto. 

Same— Verbal  Pledge — DellTery. — Four  or  five  weeks  after  the  arrival  of  goods 
at  their  deslmation,  the  consignee,  who  owed  arrearages  of  charges  upon 
other  goods,  verbally  pledged  the  goods  to  the  railroad  company  as  security 
therefor.  The  goods  at  that  time  were  in  the  company's  warehouse,  and  under  a 
stipulation  of  the  bill  of  lading  the  company  had  a  lien  thereon  for  the  arrearages. 
There  was  no  change  of  possession,  nor  wa's  there  anv  new  consideration  for  the 
iigreemenl.  Heid.  that  no  delivery  had  taken  place  which  would  defeat  the 
vendor's  right  of  stoppage. 

Api'EAL  from  Superior  Court,  Durham  County. 

Action  by  Farrell  &  Co.  against  the  Richmond  &  Danville  R. 
Co.,  to  recover  the  valueof  asafealleged  to  be  unlawfully  detained 
by  the  defendant.  The  defendant  appeals  from  a  judgment  for 
the  plaintiffs. 

C.  M.  Busbec  for  appellant. 

E.  C.  Smi//i  and  IV.  fV.  Fuller  for  respondents. 

Shepherd,  J.— This  was  a  civil  action  tried  before  Mebrimon, 
J.,  and  a  jury  at  June  term,  1888,  of  the  superior  court  of  Durham 
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county.  The  plaintiffs  alleged,  in  substance,  that  they  were 
residents  of  Philadelphia,  Pa.;  that  they  sold  a  safe 
on  credit  to  Robertson  &  Rankin,  of  Durham,  N.  Fmu. 
C;  that  they  delivered  it  to  the  defendant  com- 
pany for  transportation  to  Durham  in  said  State,  directed  to 
said  Robertson  &  Rankin ;  that  after  said  shipment,  and  be- 
fore its  delivery  to  the  purchasers,  the  plaintiffs  learned  that 
the  purchasers  were  insolvent,  and  that  they  notified  the  de- 
fendant not  to  deliver  the  safe  to  said  purchasers,  or  any  other 
persons  but  tha  plaintiffs,  at  the  same  time  tendering  to  defend- 
ant the  freight  and  all  other  charges  on  said  safe,  and  demanding 
the  delivery  thereof;  that  defendant  refused  to  surrender  said 
safe,  but  retains  the  same  wrongfully,  etc.  There  was  no  objec- 
tion to  the  issues.  Only  so  much  of  the  answer  of  the  defendant 
as  relates  to  them  and  the  exceptions  will  be  stated.  The  an- 
swer denied  that  defendant  wrongfully  withheld  the  safe  from  the 
plaintiffs,  and  alleged  that,  Robertson  &  Rankin  being  indebted 
todefendant  in  thesumof  $130,  defendant  sued  out  a  warrant  of  at- 
tachment against  the  said  property  before  defendant  had  any  notice 
of  the  plaintiffs'  claim  on  said  safe,  and  before  any  demand  was 
made  by  them  for  the  same,  and  that  under  the  judgment  and  exe- 
cution in  said  proceeding  defendant  purchased  said  safe.  De- 
fendant also  alleged  that,  after  the  safe  was  received  at  its  ware- 
house in  Durham,  it  was  delivered  to  Robertson  &  Rankin,  and 
by  them  delivered  to  John  A.  Holt,  agent  of  defendant  at  Dur- 
ham, to  be  held  by  him  as  security  for  certain  indebtedness  then 
due  and  owing  to  the  defendant  by  the  said  Robertson  &  Rankin. 

The  following  issues  were  submitted  to  the  jury :  "(i)  Did  the 
defendant  deliver  the  safe  to  Robertson  &  Rankin?  Answer.  No. 
(2)  If  it  was  delivered,  did  the  plaintiffs  demand  possession  before 
it  was  delivered,  and  tender  freight  and  chaises,  as  alleged  in  the 
complaint?  A.  Yes.  (3)  What  damage,  if  any,  have  plaintiffs 
sustained?  A.  One  hundred  dollars,  with  interest  from  Septem- 
ber 10,  1885." 

The  plaintiffs  introduced  the  deposition  of  Jordan  Matthews, 
as  follows :  "  I  am  a  member  of  the  firm  of  Farrell  &  Co.  The 
other  members  of  the  firm  are  John  Farrell  and  George  L.  Rem- 
ington. The  business  of  the  firm  is  manufacturing  and  selling 
fire-proof  and  burglar-proof  safes.  Our  agent  in  May,  1885,  for 
the  State  of  North  Carolina,  was  E.  F.  Hall,  of  Greensboro,  N.  C. 
Through  him  we  sold  a  No.  5  Champion  safe  at  one  hundred  dol- 
lars, at  Philadelphia,  to  the  firm  of  Robertson  &  Rankin,  of  Dur- 
ham, N.C.,  upon  an  order  dated  May  21,  1885,  signed  by  Robertson 
&  Rankin.  (Witness  produces  and  identifies  the  order  referred 
to  in  Exhibit  A.)  By  the  term  'at  Philadelphia,'  which  I  have 
just  used,  I  mean  that  we  deliver  the  safe  free  on  board  at  Phila- 
delphia, and  the  purchaser  pays  the  freight.  (We  delivered  the 
37  A.  &  E.  R.  R.  Cm.— 45 
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safe  to  the  steamship  company  named  in  the  order,  only  in  the  _ 
capacity  of  a  common  carrier.  When  the  safe  was  shipped  we  be- ' 
lieved  Robertson  &  Rankin  to  be  solvent ;  otherwise  we  would 
not  have  shipped  it.)  I  did  not  personally  stop  the  delivery  of 
the  safe.  {That  I  believe  was  done  by  our  agent,  Mr.  Hall.  It 
was  within  the  scope  of  the  authority  given  by  us  to  the  said 
agent  to  stop  the  delivery  of  any  safe  shipped  to  any  person,  upon 
the  discovery  that  the  vendee  was  insolvent.)  Robertson  &  Ran- 
kin have  never  paid  us  a  cent  for  this  safe.  (We  have  taken  no 
security  for  the  payment  of  the  safe,  except  the  printed  clause  in 
the  order  reserving  the  title  to  us  until  the  safe  should  be  paid 
for.)"  The  defendant  objected  to  that  portion  of  the  foregoing 
testimony  embraced  within  brackets.  The  coyrt  overruled  the 
objections,  and  permitted  the  entire  deposition  to  be  read,  and  the 
defendant  excepted.  No  point  was  made  as  to  the  right  of  the  de- 
fendant to  object,  it  being  admitted  that  by  an  agreement  made 
when  the  deposition  was  opened  the  defendant  had  the  right  to 
make  the  objections  on  the  trial. 

"  Exhibit  B. 
"The  Associated  Railways  of  Virginia  and  the  Caro- 

LINAS  —  PlEDlrfONT  AlR  LiNE.      BiLL  OF  LADING. 

*' Philadelphia,  6-14,  1885. 

"Received  by  Philadelphia  and  Richmond  S.  S.  Line  (The 
Clyde  S,  S.  Co.),  of  Farrell  &  Co.,  under  the  contract  hereinafter 
contained,  the  property  mentioned  below,  marked  and  numbered 
as  per  margin,  in  apparent  good  order  and  condition  (contents 
and  value  unknown),  viz.: 

"  Marks  and  numbers :     One  iron  safe,  1,184. 

"Shippers'  weight. 
*  *  *  *  *  •■*  * 

"  The  several  carriers  shall  have  a  lien  upon  the  goods  specified 
in  this  bill  of  lading  for  all  arrearages  of  freight  and  charges  due  by 
the  same  owners  or  consignees  on  other  goods." 

Tiie  above  extracts  are  all  of  Exhibit  B  which  is  necessary  to 
an  understanding  of  this  case. 

W.  W.  Fuller,  witness  for  plaintiffs,  testified  that,  a  few  days 
before  the  sale  of  the  safe,  E.  F.  Hall,  plaintiffs'  agent,  and  W. 
W.  Fuller,  plaintiffs' attorney,  went  to  the  depot  of  the  Richmond 
&  Danville  Railroad  Company,  in  Durham.  Saw  the  safe  in  the 
warehouse,  covered  with  baggage,  marked  to  Robertson  &  Ran- 
kin, from  Farrell  &  Co.,  and  demanded  the  delivery  to  Hall  and 
Fuller  of  the  safe,  at  the  time  asking  the  amount  of  freight  and 
charges  thereon ;  which  amount  not  being  given,  they  tendered 
to  Holt,  agent  of  defendant,  a  sum  of  money  not  less  than  $10, 
and  offered  to  pay  said  freight  and  charges.  Holt  refused  to  re- 
ceive the  money  or  deliver  the  safe.     Plaintiffs   rested,   it   being 
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agreed  that  they  might  later  give  evidence  of  the  insolvency  of 
vendees  of  the  safe  at  time  of  demand  by  Hall  and  Fuller, 

John  A.  Holt,  witness  for  defendant,  testified  that  he  was  agent 
at  Durham  station  for  the  defendant  company,  and  was  such 
agent  at  the  time  the  safe  was  received  at  the  warehouse.  Rob- 
ertson &  Rankin  were  and  had  been  receiving  a  lot  of  lumber,  the 
freight  on  which  amounted  to  considerably  over  $100,  which  was 
then  owing  by  them  to  defendant  company.  Witness  had  been 
sending  to  them,  demanding  payment  of  these  freight  bills,  and 
had  seen  them  in  person  about  it,  "That  he  went  down  the  side 
track  we  term  '  Lumber  Track,'  and  found  they  had  been  taking 
off  lumber  after  having  been  notified  not  to  do  so.  That  he  had 
sent  for  Robertson,  whom  he  knew  to  be  the  one  attending  to  the 
firm's  business.  He  came  down  to  the  warehouse,  and  witness 
met  him  at  the  upper  end  of  the  warehouse,  where  safe  was 
standing.  Asked  him  if  I  had  not  notified  him  time  and  again 
not  to  remove  any  lumber  without  first  paying  the  freight.  He 
said  I  had.  I  told  him  he  had  placed  himself  in  a  very  bad  situ- 
ation, and  that  1  was  compelled  to  take  steps  against  him.  We 
were  then  standing  right  beside  the  safe,  both  of  us  leaning  upon 
it.  He  said  to  Holt"  'Here  is  a  safe  I  paid  one  hundred  dol- 
lars for  in  Philadelphia.  It  is  true  I  have  disappointed  you  in  my 
promises  about  coming  to  pay  you  those  freight  bills,  but  I  have 
been  disappointed  myself  in  not  receiving  money.'  He  men- 
tioned about  having  a  large  amount  of  money  at  several  places, 
and  said,  pointing  in  the  direction  of  Webb  &  Kramer's  ware- 
house, that  he  was  having  an  office  put  up  there,  and  it  would  be 
completed  the  next  day  or  the  day  after.  He  then  said,  placing 
his  hand  on  the  safe:  'I  place  this  safe  in  your  hands  as  security 
for  what  I  owe,  until  the  next  day  or  the  day  after,  when  my 
office  will  be  completed,  and  1  will  come  and  pay  all  freight  bills, 
and  remove  the  remnant  of  lumber  and  the  safe,  and  take  it  over 
to  my  office.'  I  held  the  safe  till  some  little  time  after  that,  when 
I  got  news  that  he  had  run  away.  This  was  before  the  time  Mr. 
Fuller  came  after  it, —  some  weeks  before;  may  have  been  a 
month  or  two  months, —  considerable  time.  Don't  remember  ex- 
actly what  time  it  was.  Cross- Examination.  The  safe  came 
about  the  9th  or  loth  of  June ;  had  been  here  three  or  four  or  five 
weeks  before  my  conversation  with  Robertson.  The  defendant 
sold  the  safe  on  the  lOth  of  same  month, — either  August  or  Sep- 
tember. The  place  where  Robertson  came  at  the  warehouse  was 
the  same  place  where  the  safe  was  first  placed.  Robertson  & 
Rankin  were  notoriously  insolvent  here  when  Mr.  Fuller  came 
and  made  demand,  and  had  been  so  long  before.  Defendant  has 
no  receipt  from  Robertson  &  Rankin  for  the  safe.  Defendant 
took  out  attachment  proceedings  after  Robertson  &  Rankin  left 
here,  and  levied  upon  the  safe  under  the  proceedings,  as  Robert- 
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son  &  Rankin's,  and  it  was  afterwards  sold  under  these  proceed- 
ings, and  bought  by  the  defendant,  who  paid  nothing  for  it,  but 
credited  Robertson  &  Rankin  on  their  debt  to  the  defendant.  It 
is  a  rule  of  the  defendant  company  not  to  deliver  goods  to  any 
one  without  their  signing  receipt  and  paying  freight.  Redirect. 
At  the  time  the  safe  was  shipped  to  Robertson  &  Rankin  they 
were  entirely  insolvent.  By  the  Court.  It  is  a  rule  of  the  defend- 
ant company  not  to  deliver  goods  until  the  freight  is  paid.  I  had  the 
power  and  could  l^ave  delivered  it,  but  it  would  have  been  disobey- 
ing orders,  and  would  have  thrown  the  entire  responsibility  on  me. 
I  was  seeking  to  secure  the  freight  on  the  lumber  as  well  as  on 
the  safe.  -It  is  also  a  rule  of  the  defendant  that,  if  freight  is  not 
paid  in  thirty  days,  notice  is  given  to.the  shippers  to  pay.  The 
safe  had  been  in  the  warehouse  fully  thirty  days  before  Robert- 
son pledged  it  to  me,  but  no  notice  had  been  given  the  plaintiffs 
by  me.  1  do  not  remember  positively  about  this;  it  was  some 
two,  three,  or  four  weeks.  Never  made  any  memorandum  of  it. 
1  meant  to  say  the  safe  was  in  the  warehouse  thirty  days  before 
it  was  sold  under  the  attachment." 

The  defendant  asked  the  following  special  instructions :  "(l) 
That  upon  the  testimony  the  plaintiffs  are  not  entitled  to  recover. 
(Refused,  and  defendant  excepted).  (2)  That,  if  the  jury  be- 
lieve the  testimony  of  John  A,  Holt,  they  must  respond  to  the 
first  issue,  '  Yes,' and  to  the  second  issue,  'No.'  (Refused,  and 
defendant  excepted).  (3)  That  if  the  jury  shall  find  that  Robert- 
son &  Rankin  were  insolvent  at  the  time  the  safe  was  shipped  to 
them  by  the  plaintiffs,  the  plaintiffs  are  not  entitled  to  recover. 
(Refused,  and  defendant  excepted)." 

His  honor  chained  the  jury  that  there  was  no  evidence  that 
Holt,  the  defendant's  agent,  was  authorized  to  accept  the  safe 
from  Robertson  &  Rankin  as  a  pledge  to  secure  the  freights  due 
on  the  safe  and  lumber  by  them  to  the  defendant,  and,  even  if  he 
was  authorized  so  to  do,  that  what  transpired  between  Holt  and 
Robertson  did  not  amount  to  a  delivery  of  the  safe  to  Holt,  and 
was  not  sufficient  to  deprive  plaintiffs  of  any  rights  they  might 
acquire  in  respect  to  the  safe ;  that  while  the  defendant  might 
ratify  Holt's  act,  if  there  was  any  pledge,  yet  if  the  safe  had  been 
pledged  the  jury  might  consider  the  fact  that  the  defendant  took 
out  attachment  proceedings  against  Robertson  &  Rankin  as  evi- 
dence of  the  repudiation  by  defendant  of  any  contract  of  pledge ; 
that  if  the  jury  should  find  that  the  plaintiffs,  or  any  of  them,  knew, 
or  had  reason  to  know,  that  Robertson  &  Rankin  were  insolvent 
at  the  time  the  safe  was  shipped,  the  plaintiffs  were  not  entitled 
to  recover.  His  honor  then  instructed  the  jury  that  there  was  no 
evidence  of  any  delivery  of  the  safe  to  the  defendant,  or  its  agent 
authorized  for  such  purpose,  and  directed  them  to  answer  the  first 
issue  in  the  negative,  and  the  second  in  the  affirmative.     The  de- 
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fendant  excepted  to  the  charge  of  the  court  and  to  the  instruc- 
tions given  the  jury.  The  jury  rendered  a  verdict  as  set  out  in 
the  record.  Motion  by  defendant  for  new  trial.  Motion  over- 
ruled. Appeal  by  defendant.  Notice  of  appeal  waived.  Appeal 
bond  fixed  at  $50.  By  consent,  30  days  allowed  to  file  bond  and 
serve  case  on  appeal,  and  30  days  thereafter  allowed  plaintiffs  to 
object  to  defendant's  statement  of  case  or  to  file  counter  state- 
ment. 

Upon  the  appeal  taken  in  the  above  entitled  action  the  defend- 
ant-assigns as  errors:  (i)  The  admission  in  evidence  of  the  por- 
tions of  the  depositions  of  Jordon  Matthews  objected  to  by 
defendant,  {2)  The  refusal  of  the  court  to  give  the  special  instruc- 
tions asked  by  defendant.  (3)  That  the  court  erred  in  instruct- 
ing the  jury  that  Holt  was  unauthorized  to  accept  its  safe  from 
Robertson  &  Rankin  as  a  pledge,  and  that,  even  if  he  was  author- 
ized, what  transpired  between  Holt  and  Robertson  did  not 
■  amount  to  a  delivery  of  the  safe  to  Holt,  and  was  not  sufficient  to 
deprive  plaintiffs  of  any  rights  they  might  acquire  in  respect  to 
the  safe,  {4)  That  the  court  erred  in  instructing  the  jury  that 
they  might  consider  the  fact  that  the  defendant  took  out  attach, 
ment  proceedings  against  Robertson  &  Rankin  as  evidence  of  the 
repudiation  by  defendant  of  any  contract  or  pledge.  (5)  That 
the  court  erred  in  instructing  the  jury  that  there  was  no  evidence 
of  any  delivery  of  the  safe,  and  in  directing  the  jury  to  answer  the 
first  Issue  in  the  negative  and  the  second  in  the  affirmative.  There 
■was  a  verdict  for  the  plaintiffs.  ■  The  defendant  moved  for  a  new 
trial,  the  motion  was  overruled,  and  defendant  appealed. 

Several  exceptions  were  taken  to  the  testimony  which  we  think 
were  properly  overruled.  That  which  relates  to  the  witness' 
speaking  of  the  contents  and  effect  of  Exhibit  A  would  have  been 
tenable,  but  as  the  exhibit  was  subsequently  introduced,  and  was 
entirely  consistent  with  the  witness'  statement,  the  defendant  was 
in  no  wise  prejudiced,  and  the  exception  is  therefore  without 
merit. 

It  is  proper  to  notice  that  the  third  instruction  asked  by  the 
defendant  was  that,  if  the  jury  should  believe  a  certain  state  of 
facts,  "the  plaintiffs  are  not  entitled  to  recovery."  The  same 
words  are  used  by  the  court  in  one  of  the  instructions  given. 
Such  language  is  not  pertinent  to  any  of  the  issues  submitted. 
These  present  questions  of  fact,  or  mixed  questions  of  law  and  facts, 
and  upon  the  findings  it  is  for  the  court  to 'say  whetherornot  the 
plaintiff  is  entitled  to  recover.  Such  instructions  were  proper 
upon  the  general  issues  submitted  under  the  old  practice,  but  are 
confusing  when  applied  to  our  present  system.  It  is  true  that  in 
the  present  case  no  harm  has  resulted,  as  we  can  dispose  of  the 
appeal  upon  the  testimony  of  the  defendant,  but  we  have  adverted 
to  this  improper  manner  of  asking  for  and  giving  instructions  in 
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order  that  the  loose  practice  in  this  respect  may  be  discontinued. 
We  can  very  readily  conceive  how  juries  may  be  perplexed  and 
misled  by  such  general  charges  when  they  come  to  pass  upon  the 
specific  issues  submitted  to  them,  and  how  new  trials  may  be  thus 
made  necessary  which  could  otherwise  have  been  easily  avoided. 

The  plaintiff's  action  is  based  upon  their  alleged  right  to  stop 
the  property  in  traTtsitu.  This  right  "arises  solely  upon  the  in- 
solvency of  the  buyer,  and  is  based  on  the  plain  reason  of  justice 
and  equity,  that  one  man's  goods  shall  not  be  applied  to  the 
payment  of  another  man's  debts.  If,  therefore,  after  the  ven- 
dor has  delivered  the  goods  out  of  his  own  possession,  and  put 
them  in  the  hands  of  a  carrier  for  delivery  to  the  buyer 
Blg'ltt  of  (which,  as  we  have  seen,  is  such  a  constructive  delivery 
vtoppaga  as    divests    the    vendor's  lien),    he   discovers  that  the 

«nditi  whwt  buyer  is  insolvent,  he  may  retake  the  goods,  if  he  can, 
Miisr  li  before  they  reach   the   buyer's  possession,   and  thus 

Ignoruit  of  avoid  having  his  property  applied  to  paying  debts  due 
Inyor'i  by  the  buyer  to  other  people."     It  is  "highly  favored 

iMoiTonoy.  on  account  of  its  intrinsic  justice."  2  Benj.  Sales,  ^§ 
1 229-1 23 1.  It  "is  but  an  equitable  extension  or  enlarge- 
ment of  the  vendor's  common  law  Hen  for  the  price,  and  not  an 
independent  and  distinct  right,"  Note  to  section  1229,  supra. 
"It  is  quite  immaterial  that  the  insolvency  existed  at  the  time  of 
the  sale,  provided  the  vendor  be  ignorant  of  the  fact  at  that  time." 
Loeb  V.  Peters,  63  Ala.  243,  and  a  number  of  cases  cited  in  note 
to  section  1244,  Benj.  Sales,  supra.  These  last  authorities  fully 
sustain  his  honor  in  refusing  the  third  instruction  asked  for  by  the 
defendant.  The  mere  fact  that  Robertson  &  Rankin,  the  con- 
signees, were  insolvent  at  the  time  of  the  sale,  could  not  defeat 
the  lien  of  the  plaintiffs,  unless  they  knew  of  such  insolvency. 
The  charge  as  given  was  correct  in  this  particular,  and  the  jurj' 
having  found  substantially  that  the  plaintiffs  were,  nothing  further 
appearing,  entitled  to  avail  themselves  of  the  right  of  stoppage 
in  transitu,  and  that  they  exercised  that  right  through  their  ageni. 
Mr,  Fuller,  we  will  now  consider  the  several  defences  made  by 
the  defendant. 

No  agreement  or  usage  having  been  shown  to  the  contrary,  the 
right  of  stoppage  in  transitu  continued  until  the  safe  was  actually 
or  constructively  delivered  to  the  consignee.  Id.  ^ 
Kigbtof  1269;  Hause  v.  Judson,  29  Amer.  Dec.  377,  and  notes. 

■toppsgenot  The  first  defence,  though  not  seriously  pressed  upon 
dafekMd  by  the  argument,  is  that  the  defendant  acquired  title  by 
jtttaolunont.  reason  of  the  sale  under  the  attachment  proceedings 
instituted  by  it  against  the  consignee  for  arrearages  of 
freight  due  on  lumber.  "The  vendor's  right  of  stoppage  in  tran- 
situ is  paramount  to  all  liens  against  the  purchasers  (Hill.  Sales. 
289 ;  Blackman  v.  Pierce,  23  Cal.  508) ;  even  to  a  lien  in  favor  of 
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the  carrier,  existing  by  usage,  for  a  general  balance  due  him  frcm 
the  consignee  (Oppenheim  v.  Russell,  3  Bos.  &  P.  42).  An  at- 
tachment or  execution  against  the  vendee  does  not  preclude  the 
stoppage  in  transitu,  for  this  is  not  a  taking  possession  by  the 
vendee's,  authority ;  the  proceeding  being  in  invitum."  Note  to 
Hause  7'.  Judson,  supra,  where  a  large  number  of  authorities  sus- 
taining the  text  are  collected.  These  authorities  conclusively  set- 
tle that  the  defence  Under  the  attachment  proceedings  cannot  be 
maintained. 

The  second  defence  rests  upon  the  following  clause  of  the  bil 
of  lading:  "The  several  carriers  shall  have  a  Hen  upon  the  goods 
[shipped]  for  all  arrearages  of  freight  and  charges  due 
by  the  said  owners  or  consignees  on  other  goods,"  BUpiilktlni 
The  counsel  for  the  defendant  could  give  us  no  au-  for  litn  for 
thority  in  support  of  this  defence,  and  none,  we  think,  uTMngw 
can  be  found,  to  the  effect  that  such  a  stipulation  don  not 
should  be  construed  to  take  away  this  "highly  favored"  dafsktrlgu 
and  most  important  right  of  the  vendor  to  preserve  his  ofttoppngf. 
lien,  in  order  "that  his  goods  may  not  be  applied  to 
the  payment  of  another  man's  debts,"  much  less  to  those  of  his 
agents  to  whom  he  delivers  them  for  carriage.  Shippers  would 
hardly  contemplate  that  in  accepting  such  a  bill  of  lading,  the 
well  established  and  cherished  right  of  stoppage  in  transitu  was 
to  be  made  dependent  upon  whether  a  distant  consignee  was  in- 
debted to  the  carrier,  and  the  commercial  world  would  doubtless 
be  surprised  if  it  were  understood  that  whenever  such  a  stipula- 
tion was  imposed  upon  consignors  they  were  in  effect  yielding  up 
their  lien  for  the  purchase  money,  and  substantially  pledging  their 
goods  for  the  payment  of  an  existing  indebtedness  due  their 
agent,  the  carrier,  by  a  possible  insolvent  vendee.  If  such  is  the 
proper  construction,  we  can  well  appreciate  the  language  of  LORD 
Alvanley  in  Oppenheim  v.  Russell,  3  Bos.  Se  P.  42,  when  he 
said  that  he  hoped  it  would  "never  be  established  that  commpn 
carriers,  who  are  bound  to  take  all  goods  to  be  carried  for  a  rea- 
sonable price  tendered  to  tliem,  may  impose  such  a  condition 
upon  persons  sending  goods  by  them."  He  doubts  whether  an 
express  agreement  between  the  carrier  and  the  consignor  would 
be  binding,  and  BEST,  J.,  in  Wright  v.  Snell,  5  Barn.  &  Aid.  350, 
in  speaking  generally  of  such  contracts,  said  he  "doubted  whether 
a  carrier  could  make  so  unjust  a  stipulation."  Chancellor 
Kent,  in  the  second  volume  of  his  Commentaries,  remarks  that 
"it  was  again  stated  as  a  questionable  point  in  Wright  v.  Snell 
whether  such  a  general  lien  could  exist  as  between  the  owner  of 
the  goods  and  the  carrier,  and  the  claim  was  intimated  to  be  un- 
just. It  must,  therefore,  be  considered  a  point  still  remaining  to  be 
settled  by  judicial  decision."  Page  638,  It  is  unnecessary,  how- 
ever, for  us  to  say  whether  such  a  condition  or  agreement  would 
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be  reasonable  and  binding,  as  it  seems  very  clear  to  us  that  the 
stipulation  in  the  present  case  is  not  susceptible  of  the  construc- 
tion contended  for,  and  that  it  is  entirely  subordinate  to  the  right 
of  stoppage  in  transitu.  The  exercise  of  this  right  revested 
the  right  of  possession  in  the  plaintiffs,  and,  they  having  ten- 
dered all  they  owed  the  defendant,  no  interest  was  ever  ac- 
quired by  the  vendee  to  which  the  claim  of  the  defendant  could 
attach. 

The  third  and  most  plausible  defence  is  that,  according  to  the 
testimony  of  the  agent.  Holt,  there  was  a  constructive  delivery  to 
the  consignee,  and  that  this  defeated  the  rights  of  the  plaintiffs. 
The  doctrine  is  well  settled  that  "where  goods  are  placed  in  the 
possession  of  a  carrier,  to  be  carried  for  the  vendor, 
TiettlMU  to  be  delivered  to  the  purchaser,  the  transitus  is  not 
not  inffl-  at  an  end  ■  .  .  until  the  carrier,  by  agreement 
drat  to  between  himself  and  the  consignee,  undertakes  to  hold 

■howMD-  the  goods  for  the  consignee,  not  as  carrier,  but  as  his 
■tnutlve  agent ;   and  the  same  principle    will  apply  to  a  ware- 

dtUrary.  houseman  or  a  wharfinger."  2  Benj.  Sales,  supra,  % 
1269.  Was  there  any  such  agreement  in  this  case?  The 
most  that  can  be  said  is  that  the  consignee  offered  to  pledge  the 
safe  to  the  defendant  for  the  freight  already  due  on  lumber. 
There  was  no  actual  change  of  possession.  The  safe  was  in  the 
defendant's  warehouse,  and  Holt,  the  agent,  and  the  consignee 
were  both  leaning  upon  it.  The  consignee,  placing  his  hand  on  it, 
said:  "I  place  this  safe  in  your  hands  as  security  for  what  I  owe." 
There  was  no  response  whatever  by  Holt.  He  simply  states  that 
he  "held  the  safe  till  some  little  time  afterwards,"  when  he  heard 
that  the  consignee  had  run  away,  and  that  he  sued  out  the  at- 
tachment proceedings  mentioned  in  the  answer.  The  majority  of 
us  are  of  the  opinion  that  there  was  no  reasonably  sufficient  evi- 
dence to  be  submitted,  to  the  jury  upon  the  acceptance  of  the 
offer  and  of  deliverj'.  There  being  no  actual  delivery,  a  construc- 
tive one  can  only  be  effected  by  a  valid  agreement  on  the  part  of 
the  common  carrier  to  hold  for  the  consignee,  Mr.  Benjamin, 
from  whom  we  have  so  largely  quoted,  says  "that  the  existence 
of  the  carrier's  lien  for  unpaid  freight  raises  a  strong  presumption 
that  the  carrier  continues  to  hold  the  goods  as  carrier,  and  not  as 
warehouseman  ;  and,  in  order  to  rebut  this  presumption  [the  italics 
are  ours],  there  must  be  proof  of  some  aTangement  or  agreement 
between  the  buyer  and  the  carrier,  whereby  the  latter,  while  re- 
taining his  lien,  becomes  the  agent  of  the  buyer  to  keep  his  goods 
for  him."  But,  conceding  that  the  acquiescence  of  Holt  was 
some  evidence  of  the  acceptance  of  the  offer,  would  this  in  law 
amount  to  such  a  delivery  as  will  defeat  the  plaintiffs*  right? 
Passing  bj'  the  question  as  to  whether  the  defendant  bailee  was 
not  estopped  to  set  up  such  a  transaction  in  favor  of  itself  and 
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against  its  principal  (2  Wait,  Act,  &  Def.  57),  and  also  the  fact 
that  the  alleged  agreement  was  not  to  hold  as  agent  of  the  vendee 
but  for  itself,  we  are  of  the  opinion  that  what  transpired  between 
the  defendant's  agent  and  the  vendee  did  not  alter  in  the  slightest 
degree  the  relation  in  which  they  stood  to  each  other.  It  will  be 
borne  in  mind  that  there  was  no  actual  delivery;  that  the  defend- 
ant  had  a  lien  for  the  freight  due  on  the  property,  and  under  the 
stipulation  in  the  bill  of  lading  it  had,  as  against  the  consignee, 
also  a  lien  for  the  arrearages  of  freight  due  by  him.  There  was 
no  new  consideration,  and  the  proposition  of  the  consignee  and 
its  alleged  acceptance  by  the  defendant,  left  them  in  precisely  the 
same  position  as  before.  It  amounted  virtually  to  the  defendant's 
saying:  "If  you  will  pay  the  freight  and  arrearages  I  will  deliver 

?'ou  the  safe."  This  was,  as  we  have  seen,  the  effect  of  the  bill  of 
ading.  In  the  leading  case  upon  this  subject  (Whitehead  v.  An- 
derson, 9  Mees.  &  W.  517,  cited  with  approval  by  Benjamin,  j«/rfl), 
the  agent  of  the  consignee  went  on  board  of  the  ship  when  she 
arrived  in  port,  and  told  the  captain  that  he  had  come  to  take 
possession  of  the  cargo.  He  went  into  the  cabin,  into  which  the 
ends  of  the  timber  projected,  and  saw  and  touched  the  timber. 
When  the  agent  first  stated  that  he  came  to  take  possession,  the 
captain  made  no  reply,  but  subsequently,  at  the  same  interview, 
told  him  that  he  would  deliver  him  the  cargo  when  he  was  satis- 
fied about  his  freight.  They  went  ashore  together,  and  shortly 
after  an  agent  of  the  consignor  served  a  notice  of  stoppage  in 
transitu  upon  the  mate,  who  had  charge  of  the  cargo :  "Held,  that 
under  these  circumstances,  there  was  no  actual  possession  taken 
of  the  goods  by  the  consignees,  and  that,  as  there  was  no  contract 
by  the  captain  to  hold  the  goods  as  their  agertt.the  circumstances 
did  not  amount  to  a  constructive  possession  of  the  goods  by  them. 
There  is  no  proof  of  any  such  contract.  A  promise  by  the  cap- 
tain to  the  agent  of  the  consignees  is  stated,  but  it  is  no  more 
than  a  promise,  without  a  new  consideration,  to  fulfil  the  original 
contract,  and  deliver  in  due  course  to  the  consignee  on  payment 
of  freight,  which  leaves  the  captain  in  the  same  situation  as  be- 
fore. After  the  agreement  he  remained  a  mere  agent  for  expe- 
diting the  cargo  to  its  original  destination,"  This,  it  seems  to 
us,  is  conclusive  of  our  case.  Here  there  was  no  new  considera- 
tion whatever  moving  from  the  vendee,  nor  was  there  any  definite 
understanding  that  the  defendant  was  to  forbear  pressing  the 
vague  proceedings  suggested  by  him,  1  Add.  Cont.  11,  note. 
There  was,  therefore,  no  new  contract,  and  the  defendant  held 
the  safe  in  the  same  character  as  he  did  before,  when,  as  we  have 
shown,  it  was  subject  to  the  paramount  claim  of  the  plaintiffs. 
We  have  been  able  to  find  no  case  where  a  pledge  of  this  kind 
has  been  asserted,  but  we  have  observed  that  all  the  caseswe  have 
examined  lay  down  the  rule  that  constructive  delivery  is  only 
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made  by  the  carrier,  either  agreeing,  expressly  or  by  implication, 
to  hold  as  the  agent  of  the  consignee. 

While  the  amount  involved  in  this  suit  is  small,  we  have 
thought  it  our  duty,  in  view  of  the  importanceof  the  questions  of 
law  presented,  to  carefully  examine  many  of  the  multitude  of 
cases  upon  this  subject,  and  our  conclusion  is  that  his  honor  was 
correct  in  te;lling  the  jury  that  what  transpired  between  Holt  ind 
Robertson  (one  of  the  consignees)  did  not  amount  to  a  delivery, 
and  was  not  suflScient  to  deprive  the  plaintiffs  of  any  rights  they 
might  acquire  in  respect  to  the  safe. 

There  is  no  error. 

SWppsg*  In  Tnuiiltn — laHlTSBoy  of  Bnrar  kt  Tlma  of  Bal«. — A  vendor  of 
goods  may  exercise  the  right  or  stoppage  in  transitu  upon  his  siitisequent  discov- 
ery of  insolvencj'  existing  at  the  time  of  the  sale,  as  well  as  upon  a  subsequent 
Insolvency.  Loeb  v.  J'eters.  63  Ala.  241;  Blum  v.  Marks,  l\  La.  An.  l6S; 
Schwabacher  v.  Kane,  13  Mo.  App.  126;  O'Brien  j-.  Norris,  16  Md.  123;  Rey- 
nolds 1'.  Boston  &  M.  R.  Co.,  43  N.  H.  i,^\  Benedict  v.  Schaettle.  ti  Ohio  St. 
515.  But  where  the  insolvency  existed  at  the  time  of  the  sale,  the  vendor  must 
show  that  he  was  ignorant  of  the  fact.     Blum  i:  Marks.  21  La.  An.  16S. 

Buna — BoffiolaiLdr  of  Motlce. — See  Allen  v.  Maine  Cent.  R.  Co..  30  Am.  & 
Eng.  R.  R.  Cos.  122.  note  126. 

Bama — Imvj  oT  Attachmsut— Oradltar  of  Tandea. — The  right  of  the  vendor 
to  effect  a  stoppage  in  transilH  is  not  defeated  by  an  attachment  levied  by  a  cred- 
itor of  the  consignee  upon  the  goods  whilst  ihev  are  in  the  hands  of  the  carrier. 
Note,  32  Am.  &  Eng.  R.  R.  Cas.  ^67.  and  case's  there  cited;  Mason  v.  Wilson, 
43  Ark.  172;  O'Neil  v.  Garrett,  6  fowa  480;  Durgv  Cement  Co.  v.  O'Brien,  laj 
Mass,  12;  Naylor  v.  Dennie,  S  Pick,  (Mass  )  tgS;  "s.  c,  19  Am,  Dec.  319;  House 
ir.  Judson.  4  Dana  (Ky.)  13;  Newhall  v.  Vargas,  15  Me.  314;  Dickman  v.  Wil- 
liams, ^o  Miss,  ^oo;  Estey  v.  Truxel,  at   Mo.  App.  138;  More  v.  Lott,  13  Nev. 

r6;  Atkins  i-.  Colbv.  20  N.  H.  1  s*;  Inslee  v.  Lane,  S7  N.  H.  4114;  Covell  x: 

ilchcock,  13  Wend'.  (N.  Y.)  611;  Kitchen  v.  Spear.  30  Vt.  541;.  But  compare 
Baltimore  &  O.  R.  Co.  r.  Davis,  32  Am.  &  Eng.  R.  R.  Cas.  563.  If  the  attach- 
ing creditor  has  paid  the  freight,  the  vendor  must  repay  the  same  before  he  will 
be  entitled  to  re-take  the  goodK.  Rucker  v.  Donovan.  13  Kan.  251:  s.  c.  19  Am. 
Rep.  S4;  Greve  v.  Dunham,  60  Iowa  io3.  See  also  Langstaff  v.  Stix,  64  Miss. 
171;  E.  c,  18  Am.  &  Eng.  R.  R.  Gas.  85, 

Same— 0«iTler'i  Lien. — Theright  of  an  unpaid  vendor  to  stop  goods  in  transit 
is  superior  to  a  carrier's  lien,  existing,  by  usage,  for  a  general  balance  due  him 
by  the  consignee.  Oppenheim  t>..  Russell,  3  Bos.  &  P.  42.  But  in  the  case  of 
the  lien  for  the  freight  upon  the  particular  consignment,  the  consignor,  before  be 
can  reclaim  the  goods,  must  defray  the  carrier^  chorges.  Jackson  f.  Nichol,  5 
Blng.  N.  C.  50S.  The  consignor's  right  of  stoppage  in  paramount  to  a  demand 
for  freight  made  by  the  assignee  of  the  vessel  upon  which  the  goods  were  shipped, 
when  the  vesi^el  at  the  time  of  the  shipment  belonged  to  the  consignee,  and  bv 
the  bill  of  lading  it  was  stipulated  that  the  goods  were  shipped  "  free  on  owner  .< 
account."     Mercantile  &  Exchange  Bank  v.  Gladstone,  L.  R.  3  Exch.  233. 

Suno — TarmlnAtlon  of  Truislt. — The  transUus  of  goods  in  the  possession  of 
a  carrier  is  nol  at  nn  end  so  long  as  the  carrier  continues  to  hold  the  goods  at  a 
carT'ier.  It  is  not  at  an  end  until  the  carrier,  bv  agreement  between  himself  and 
the  consignee,  undertakes  to  hold  the  goods  tor  the  consignee,  not  as  a  carrier, 
but  as  his  anient,  and  the  same  principle  applies  to  warehousemen.  £x  farte 
Cooper.  L.  R,  11  Ch.  Div.f*;  Coventrv  r.  Gladstone,  L.  R.  6  Eq.  44:  White- 
head V.  Anderson,  g  Mees.  &  W.  jiS;  kx  parte  Barrt>w,  L.  R.  6  Ch.  Div.  783; 
Bollon  11.  Lancashire  &  Y,  R.  Co.,  L.  R.  i  C.  P.  43:;  Jackson  v.  Nichol.  ^  Bing. 
N.  C.  5ro;  James  i'.  Griffin,  1  Mees.  &  W.  623;  Reynolds  f.  Boston  &  M.  R.  Co., 
43  N.  H.  5S0;  Inslee  r.  Lane.  57  N.  H.  4^4;  Powell  v.  Kechnie,  3  Dak.  319; 
McFetridge  11.  Piper,  40  Iowa  637;  Clapp  i'.  I'eck,  55  Iowa  270. 
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Thus,  under  the  Code  o(  Geoi^ia,  sec.  3649.  whii^h  declares  that  the  right  of 
stoppage  shall  continue  until  actual  receipt  of  the  goods  b,v  the  vendee,  it  was 
held  that,  although  goods  had  reached  their  destination  and,  by  agreement 
between  the  railroad  company  and  the  consignee,  had  been  set  apart  in  the  com- 


panj's  depot  to  be  sold  for  tfte  payment  of  arrearages  of  freight  due  It 
rier.  no  delivery  was  effected  b_v  this  agreement,  and  the  right  of  stoppage  s 
n  R.  Co.  V.  Meador,  65  Ga.  705.     But  where  goods  were  land 


bj  a  carrier  at  a  wharf,  and  no  duty  was  thereby  put  upon  the  wharfinger  (the 
goods  being  left  there  subject  to  the  control  and  direction  of  the  purchaser).  It 
was  held  that  the  right  of  stoppage  in  iramitti  was  at  an  end.  Sawver  v.  JosUn, 
2oVt.  172, 

The  carrier's  change  of  character  into  that  of  an  agent  to  keep  the  goods  for 


the  buyer,  is  not  inconEistent  with  his  right  to  retain  the  goods  in  his  custody 
until  his  lien  upon  them  for  carriage  or  other  charges  is  satisfied.  Hall  v. 
Dimond,  63  N.  H.  565;  Allan  v.  Gripper,  j  C.  &  J.  i\S.  But  where  the  goods 
fl.re  removed  by  the  carrier  and  placed  in  its  warehouse,  in  its  capacity  as  carrier, 
to  await  the  payment  of  the  freight  charges  and  the  delivery  to  the  vendee,  the 
implication  of  the  law  is,  that  the  goods  are  still  in  transit,  and  subject  to  the 
vendor's  right  of  stoppage.  Symns  v.  Schotten,  35  Kan.  310.  So,  too,  where 
the  warehouseman,  to  whom  the  goods  are  sent,  receives  them  as  the  agent  of  the 
carrier,  and  while  he  is  holding  the  goods  as  such  agent,  the  vendor  asserts  his 
right  of  stoppage,  the  goods  will  not  be  considered  as  in  the  possession  of  the 
vendee  so  as  to  defeat  that  right.  Hoover  v.  Tibbits,  13  Wis.  8g.  But  when 
the  freight  on  the  goods  has  been  paid  by  the  consignee,  and  the  goods  receipted 
for,  but  left  in  th^  depot  to  be  called  for,  the  transit  is  at  an  end;  and  they  are  no 
longer  subject  to  the  vendor's  right.  Langslalf  v.  Stix,  64  Miss.  171;  s.  c.,  23 
Am.  &  Eng.  R.  R.  Cas.  Sj. 

If,  however,  the  goods  have  been  stored  in  consequence  of  the  vendee's  refusal 
to  pay  freight  charges,  which  he  considers  to  be  eicessive,  a  creditor  of  the  ven- 
dee can,  by  malting  payment  on  the  freight,  terminate  the  transit  so  as  to  defeat 
the  vendor's  right  of  stoppage.  Greve  v.  Dunhuin,  da  Iowa  108.  See  also  note, 
6  Am.  &  Eng.  R.  R,  Cas,  376, 

suns — WHO  lU;  EzgtcIu  ttie  SiBht.— See  note.  6  Am.  &  Eng.  R.  R.  Cas.  375. 

Bune — ConitmeUre  Dtlivat;  by  BndoTHment  of  BUI  of  LadlAC. — See  note, 
3  Am.  &  Eng.  R.  R.  Cas.  330. 


Missouri  Pacific  R.  Co. 

{Missouri  Supreme  Courl,  March  i,  18S3.) 

OftirlftC*  Of  Ooods — TroiiEnil  DellTNy — Action  by  Factor. — A  factor  for  the 
consignor  of  goods,  who  has  no  interest  in  the  goods  beyond  hiv  lien  for  commis- 
sions, but  who  is  the  consignee  in  the  bill  of  lading,  is  a  "trustee  of  an  express 
trust,"  within  the  meaning  of  the  Missouri  statute,  and  mav,  when  he  has  con- 
tracted with  the  carrier  tor  the  delivery  of  the  goods  to  fiimself,  maintain  an 
action  in  his  own  name  for  their  wrongful  delivery  to  another. 

tluiM — Special  Directions. — A  seller  of  goods  consigned  them  to  his  local 
agent.  The  agent,  without  transferring  the  bill  of  lading,  made  a  contract  with 
the  carrier  to  side  track  the  goods  at  the  place  of  delivery,  but  directed  the  car- 
rier to  deliver  the  goods  only  upon  his  order,  //e/rf,  tfi at  there  wa«  sufficient 
testimony  to  support  a  finding  that  the  right  of  possession  was  not  surrendered 
by  the  consignor  or  liis  apent,  and  that  a  delivery  by  the  carrier  was  without 
authority  and  at  his  own  risk. 
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Appeal  from  St.  Louis  Circuit  Court. 

Action  for  breach  of  a  contract  of  canine.  The  defendant 
appeals  from  a  judgment  for  the  plaintiff. 

T.  y.  Partis,  Bennet  Pike  and  Henry  G.  Herbel  for  appellant. 

Taylor  &  Pollard  for  respondents. 

Barclay,  J. — Plaintiffs  brought  this  action  to  recover  damages 
for  breach  of  a  contract  for  the  carriage  and  delivery  of  seven  car 
loads  of  wire.  No  questions  arise  requiring  any 
Tuti.  special   reference   to   the   pleadings.     They   properly 

present  the  issues  made  by  the  facts  hereafter  discussed. 
The  cause  was  tried  by  Hon.  Amos  M.  Thayer  as  circuit  judge, 
3  jury  having  been  waived, 

It  appeared  at  the  trial  that  Henry  Fuchs,  a  barb-wire  manu- 
facturer in  St.  Lonis,  in  April,  1884,  made  a  written  contract  with 
the  Cambria  Iron  Company  of  Johnstown,  Pa.,  by  which  the  iron 
company  was  to  furnish  said  Fuchs  with  "  12  tons  of  wire  per  day 
for  25  business  days,  beginning  April  30th,  and  then  18  tons  per 
day  for  25  business  days,"  at  certain  named  prices.  Settlements 
were  to  be  monthly,  "  less  2  per  cent,  discount  for  payment  in  10 
days  from  date  of  shipment;"  and  "  the  seller's  responsibility  for 
goods  in  transit  should  cease  when  they  pass  into  the  custody  of 
the  transporting  company."  The  iron  company,  in  pursuance  of 
this  agreement,  shipped  io~car  loads  of  wire  for  said  Fuchs,  but 
consigned  the  same  to  Wolfe  &  Good  (the  plaintiffs),  their  St. 
Louis  agents,  at  East  St.  Louis.  On  the  arrival  of  the  wire  at 
East  St.  Louis  it  was  delivered  to  the  St.  Louis  Bridge  &  Tunnel 
R.  R.  Company,  by  the  Ohio  &  Mississippi  Railway  (the  terminal 
carrier),  in  obedience  to  Wolfe  &  Good's  instructions,  and  was  by 
the  bridge  and  tunnel  company  then  delivered  to  defendant  for 
transfer  and  delivery  at  Pope's  switch,  Fourteenth  and  Gratiot 
streets,  in  St.  Louis.  No  bill  of  lading  was  issued  to  Wolfe 
&  Good,  or  to  any  other  person,  by  either  the  bridge 
and  tunnel  company  or  the  defendant,  for  the  haul- 
ing of  this  wire  from  East  St.  Louis  to  St.  Louis.  There  was 
a  custom  prevalent  with  roads  terminating  at  East  St.  Louis  and 
St.  Louis  to  designate  the  destination  of  cars  thus  transferred 
across  the  river,  by  tacking  a  card  of  a  particular  color  on  the  car 
door,  which  indicated  to  the  receiving  carrier  the  particular  depot, 
switch,  or  side  track  on  which  the  car  was  to  be  placed ;  different 
colored  cards  representing  the  several  depots,  switches,  and 
side  tracks.  The  cars  containing  this  wire  were  designated  by 
blue  cards,  which  indicated  Pope's  switch  as  their  destination. 
That  was  a  private  switch  used  by  the  PopC  Iron  and  Metal  Com- 
pany, and  two  or  three  other  establishments,  among  them  Fuchs' 
Wire  Works.  The  wire  was  shipped  in  three  or  four  car  load 
lots.     Three  car  loads  were  received  by   defendant,  and  delivered 
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toFuchson  written  orders  of  Wolfe  &  Good.  Prepayment  of 
the  purchase  price  of  these  three  car  loads  was  not  exacted  of 
Fuchs  by  Wolfe  &  Good.  The  remaining  seven  cars  were  deliv- 
ered by  defendant  to  Fuchs,  on  his  demand,  at  different  dates,  in 
May,  1884.  That  delivery  constitutes  the  gist  of  this  action. 
Whether  it  was  made  with  the  consent  of  plainliffs,  Wolfe  & 
Good,  or  without  it,  was  the  main  issue  of  fact  tried.  The  evi- 
dence conflicted  on  that  point.  The  trial  court  found  that  the 
delivery  was  without  their  consent. 

It  further  appeared  in  evidence  that  plaintiffs,  as  agents  for  the 
Cambria  Iron  Company,  had  no  other  pecuniary  interest  in  the 
wire  than  for  the  payment  of  their  commissions ;  and  that  imme- 
diately upon  receipt  of  advices  from  the  Cambria  Iron  Company 
of  the  shipment  in  controversy,  Wolfe  &  Good  had  sent  to 
Fuchs  invoices  or  bills  of  account  for  the  car  loads  in  question, 
which  he  received  several  days  before  the  wire  arrived.  In  the 
progress  of  the  trial  the  court  admitted  testimony  of  alleged  con- 
versations by  telephone  connected  with  plaintiff's  office,  though 
the  witness  did  not  identify  the  voice  he  heard  at  their  instru- 
ment. The  court  made  the  following  declarations  of  law  against 
defendant's  objections,  viz. :  "The  court  decides  the  law  to  be 
that  a  person  in  whose  name  a  contract  is  made  for  the  benefit  of 
another  is  a  trustee  of  an  express  trust,  and  as  such  can  maintain 
an  action  in  his  own  name.  If,  therefore,  the  court  finds  from 
the  evidence  that  the  contract  of  the  defendant  to  carry  the 
goods  in  question  from  the  place  where  it  received  the  same  to 
Fourteenth  and  Gratiot  streets  was  made  in  the  name  of  plain- 
tiffs, though  for  the  benefit  of  the  Cambria  Iron  Co.,  then  the 
plaintiffs  would  have  a  standing  in  court,  and  could  recover  if  the 
delivery  to  Fuchs  was  wrongful.  The  court  further  declares  the 
law  to  be  that  if  it  finds  from  the  evidence  that  on  the  arrival  of 
the  goods  in  question  at  East  St.  Louis  the  plaintiffs  received 
said  goods  in  pursuance  of  the  bills  of  lading  read  in  evidence; 
that  thereafter  the  plaintiffs  ordered  the  St.  Louis  Bridge  and 
Tunnel  R.  R.  Co.  to  have  said  goods  delivered  to  Fourteenth  and 
Gratiot  streets  ;  that  the  deliverj-  of  said  goods  included  the  haul- 
ing of  said  goods  from  the  eastern  terminus  of  defendant's  rail- 
road to  said  Fourteenth  and  Gratiot  street ;  that  said  defendant 
received  said  goods  of  said  St.  Louis  Bridge  and  Tunnel  R.  R. 
Co.,  and,  in  delivering  said  goods,  defendant  acted  in  law  simply  ■ 
as  agents  of  plaintiffs;  and  if  the  court  further  finds  that  such  con- 
tract for  delivering  to  defendant  was  made  in  the  name  of  plain- 
tiffs,— then  said  plaintiffs  would  stand  in  the  relation  of  trustee  of . 
an  express  trust,  and  as  such  could  sue  defendant  for  the  goods 
in  question  if  wrongfully  delivered.  The  court  further  declares  the 
law  to  be  that  the  defendant  had  nothing  to  do  with  the  contract 
between  the  Cambria  Iron  Company  and  Fuchs  for  the  purchase 
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of  wire.  The  defendant  could  not  constitute  itself  an  arbitrator 
touching  any  matter  of  difference  between  the  parties  of  said  con- 
tract. Itwas  the  duty  of  the  defendant  to  deliver  the  goods  in 
question  to  Wolfe  &  Good,  the  consignees,  or  else  to  such  person 
as  they  might  deliver  the  bills  of  lading,  properly  endorsed,  or  else 
such  person  as  they  might  order  said  defendant  to  deliver  the  goods 
to.  The  court  then  found  for  plaintifTs  in  the  sum  of  $7,028.17, 
the  value  of  the  seven  car  loads  of  wire.  After  moving  for  a  new 
trial  without  avail,  and  duly  saving  exceptions,  defendant  appealed. 
I.  Plaintiffs'  right  to  maintain  this  action  was  made  an  issue  by 
the  answer.  It  is  naturally  the  first  subject  of  consideration.  The 
goods  in  question  were  billed  by  the  iron  company  to 
Vmaoti  plaintiffs  at  East  St.  Louis.  They  received  them  there, 

Bkytnafor  and  in  their  own  firm  name  contracted  for  their  de- 
wTongfoi  livery  at  Pope's  switch  in  St.  Louis  to  themselves, 
deliveryin  They  were  acting  as  factors  for  the  iron  company  in 
tbeitown  the  transaction,  having  no  pecuniary  interest  in  the 
HUM.  goods  beyond  their  lien  for  commissions.  By  our  Code 

of  Practice  it  is  provided  that  every  civil  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  with  cer- 
tain exceptions.  Among  these  is  a  "  trustee  of  an  express  trust," 
who  may  sue  in  his  name  without  joining  the  person  for  whose 
benefit  the  action  is  prosecuted.  The  statute  exphcitly  declares 
that  "a  trustee  of  an  express  trust,  within  the  meaning  of  this 
section,  shall  be  construed  to  include  a  person  with  whom,  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another."  Rev. 
St.  1879,  §  3463.  Plaintiffsfairly  come  within  this  statutory  defini- 
tion. In  this  regard  the  Code  merely  designed  to  preserve  a 
right  of  action  which  existed  by  the  modem  common  law  of  Eng- 
land on  such  facts  as  here  appear.  Short  v.  Spackman,  2  Barn.  & 
Adol.  962  (1831);  Drinkwater  v.  Goodwin,  Cowp.  256.  Our  stat- 
ute, above  quoted,  is  the  same  as  a  section  of  the  Code  of  New 
York,  The  uniform  interpretation  of  it  there  has  permitted  such 
actions  as  this  to  be  maintained.  Grinnell  1'.  Schmidt,  2  Sandf. 
706(1850);  Considerant  ii.  Brisbane,  22  N.  Y.  389  {i860):  Ladd 
V.  Arkell,  37  N.  Y.  Super.  Ct.  40 ;  Wetmore  v.  Hegeman,  88  N. 
Y.  72  {1883).  We  are  of  opinion  that  the  instructions  correctly 
declared  the  law  regarding  plaintiffs'  right  to  sue. 

2.    On  the  merits  the  chief  contention  of  defendant  is  that  the 
facts  here  presented,  explained  by  the  terms  of  the  contract  be- 
tween the  iron  company  and   Fuchs,  justified  the  de- 
I>«Uv«i7  livery  of   the  wire   in    question    to   Fuchs.      On  this 

oontraryto  branch  of  the  case  the  only  facts  that  can  properly  be 
■Upper'i  reviewed  are  those  which  now  remain  admitted  or  un- 
ordBn.  disputed.     An  issue  was  determined  in  the  trial  court 

regarding  this  delivery  to  Fuchs;  defendant  asserting 
that  plaintiffs  consented   to  it,  and  plaintiffs  denying  that  asser- 
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tion.  On  that  issue  the  evidence  was  quite  conflicting.  No  Suffi- 
cient reason  has  been  assigned  for  disturbing  the  finding  of  Judge 
Thayer  that  plaintiffs  did  not  assent  to  such  delivery.  That  was 
evidently  the  chief  point  of  difference  in  the  case,  and  its  decision 
has  greatly  narrowed  the  field  of  this  controversy.  Defendant 
concedes  its  duty  to  carry  and  deliver  the  wire  to  Pope's  switch  ; 
but  claims  that  on  the  undisputed  facts  Fuchswas  the  true  owner, 
and  that  its  delivery  to  hiinwas  therefore  lawful.  Undoubtedly  a 
carrier  in  some  circumstances  may  deliver  goods  to  the  true  owner 
instead  of  to  him  who  gave  them  into  its  charge  for  carriage.  Its 
contract  (subject-to  certain  exceptions  not  in  consideration  here)  is 
to  carry  and  deliver  (according  to  shipper's  orders),  or  to  account  ' 
for  the  goods.  It  would  be  a  lawful  accounting  to  show  that  they 
had  been  delivered  to  the  real  owner  upon  his  demand.  This 
principle  is  now  so  well  established  in  th^  law  that  the  mere  state- 
ment of  it  will  suffice  for  the  purposes  of  this  case.  The  Idaho, 
93,  U.  S.  579;  Western  Transportation  Co.  v.  Barber,  56  N,  Y, 
S44.  But  to  justify  a  delivery  to  the,  true  owner  contrary  to  or 
without  the  orders  of  the  shipper  the  carrier  assumes  the  burden 
of  proving  the  ownership  at  the  time  of  such  delivery.  Among 
other  things  it  must  establish  the  immediate  right  of  possession  in 
the  person  to  whom  such  delivery  is  made.  Referring  to  the  facts 
here  before  us,  it  may  have  been  a  breach  of  the  contract  existing 
between  Fuchs  and  the  iron  company  for  the  latter  to  refuse  to 
deliver  the  wire  to  the  former  without  prepayment  of  the  price. 
But  the  carrier  engaged  to  convey  the  wire  to  the  point  of  con- 
templated delivery,  could  not  lawfully  transfer  to  the  purchaser 
the  right  of  possession,  if  the  shipper  did  not,  in  fact,  part  with 
that  right.  Whether  the  seller  retains  the  Jus  disponendi  (as  the 
text  writers  term  it)  is  often  a  question  of  fact  depending  on  the 
intention  of  the  parties  to  be  gathered  from  their  acts,  as  in  this 
instance.  The  disposition  of  the  bill  of  lading,  which  in  the  com- 
mercial world  is  recognized  as  the  emblem  of  the  property  itself, 
frequently  throws  light  on  that  intention.  Here  the  owner  did 
not  bill  the  wire  to  the  purchaser,  but  consigned  it  to  its  own  lo- 
cal agents,  the  plaintiffs.  The  latter,  without  transferring  the 
bills  of  lading,  made  a  further  contract  of  their  own,  whereby  de- 
fendant was  to  carry  the  goods  to  the  place  where  delivery  to  the 
purchaser  was  expected  to  be  made.  The  last  contract  for  car- 
riage was  evidenced  by  no  writing,  but  its  terms  are  not  disputed. 
The  wire  was  deliverable  by  defendant  at  Pope's  switch  only  to 
the  order  of  plaintiffs,  though  such  order  might  (in  the  circum- 
stances) have  been  merely  verbal.  The  invoices  and  contract  sale 
between  Fuchs  and  the  iron  company  were  admitted  in  evidence 
as  part  of  the  res  gest<£,  explanatory  of  the  acts  of  the  parties ;  but 
the  carrier  was  no  party  to  the  contract,  and  had  no  right  to  act 
on  its  own  interpretation  of  the  duties  which  the  parties  owed  to 
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each  other  according  to  its  terms.  Whether  or  not,  under  it,  the 
shipper's  agents  should  have  delivered  possession  of  the  wire  to 
the  purchaser  on  its  arrival  at  the  switch  was  a  question  which  it 
did  not  devolve  on  the  carrier  to  decide.  Until  the  shipper  whose 
goods  it  had  in  charge  parted  with  the  right  of  possession,  the  in- 
tending purchaser  did  not  become  the  owner.  Until  then,  any 
deliveryby  the  carrier  to  him  (on  the  facts  here  considered)  was 
at  its  own  risk.  There  was  ample  testimony  to  support  the  find- 
ing of  the  trial  court  that  the  right  of  possession  was  not  surrend- 
ered by  the  seller  or  its  agents, — the  plaintiffs, — and  that  the 
delivery  by  the  carrier  was  without  authority.  The  instructions 
given  by  the  trial  court  correctly  stated  these  principles. 

3.  A  question  arose  incidentally  at  the  trial  upon  the  admission 
in  evidence  of  a  conversation  held  through  the  telephone  between 
some  one  at.the  instrument  in  plaintiffs'  private  office 
ErUeno*-  and  the  witness.  It  was  admitted,  though  the  witness 
CanT«m-  did  not  identify  the  voice  of  the  speaker  as  that  of 
tdoii  by  either  of  the  plaintiffs  or   their   clerk.     The  courts  of 

t«l«pliaiia,  justice  do  not  ignore  the  great  improvement  in  the 
rneans  of  intercommunication  which  the  telephone  has 
made.  Its  nature,  operation,  and  ordinary  uses  are  facts  of  gen- 
eral scientific  knowledge,  of  which  the  courts  will  take  judicial  no- 
tice as  part  of  public  contemporary  history.  When  a  person 
places  himself  in  connection  with  the  telephone  system  through 
an  instrument  in  his  office,  he  thereby  invites  communication  in 
relation  to  his  business  through  that  channel.  Conversations  so 
held  are  as  admissible  in  evidence  as  personal  interviews  by  a  cus- 
tomer with  an  unknown  clerk  in  charge  of  an  ordinary  shop  would 
be  in  relation  to  the  business  there  carried  on.  The  fact  that  the 
voice  at  the  telephone  was  not  identified  does  not  render  the  con- 
.versation  inadmissible.  The  ruling  here  announced  is  intended 
to  determine  merely  the  admissibility  of  such  conversations  in 
such  circumstances,  but  not  the  effect  of  such  evidence  after  its 
admission.  It  may  be  entitled,  in  each  instance,  to  much  or  little 
weight  in  the  estimation  of  the  triers  of  fact,  according  to  their 
views  of  its  credibility,  and  of  the  other  testimony  in  support  or 
in  contradiction  of  it. 

Finding  none  of  the  assignments  of  error  well  taken  we  affirm 
judgment.     All  concurring.  , 

OuTl«c«  or  OoodB — DellTery — Liability. — A  consignor,  whilst  the  goods  were 
still  in  the  carrier's  hands,  directed  that  (hev  shculd  be  delivered  to  his  agent. 
and  not  to  the  consignee.  An  order  having  been  presented  which  was  signed 
by  the  consignor's  agent  directing  that  they  be  delivered  to  the  consignee,  the 
carrier  delivered  the  goods  to  the  persons  indicated  in  another  order  signed  by 
the  consignee.  The  consignor  made  no  objection  to  such  delivery,  but  brought 
an  action  against  the  consignee  for  the  value  of  the  goods.  Held,  that,  under 
the  circumstances,  the  carrier  was  relieved  of  nil  liability  to  the  consignors  by 
the  delivery  which  had  taken  place.  Brasher  t.  Denver  &  Rio  Grande  R.  Co. 
(Colo.),  II  Pac.  Rep.  44. 
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State  of  Iowa 


Chicago,  Burlington  and  Quincy  R.  Co. 

(t/.  S.   Circuit  Court,  S.  D.,  Iowa,  January  m,  1SS9.) 

BamoTkl  ot  OBiIub — Extortion— Penalty — Cilmln&l  Action, — An  action  brought 
in  the  form  of  a  civil  suit  to  recover  the  penalty  prescribed  by  section  27  of  the 
Iowa  Act  of  April  5,  1S88,  which  enacts  thai  any  railroad  company  "guilty  of 
extortion  shall  forfeit  and  pay  the  Stale  of  Iowa  not  less  ttian  $1,000  nor  more 
than  (5,000,  to  be  recovered  in  a  civil  action  by  ordinary  proceedings  instituted 
in  the  name  of  the  State  of  Iowa"  is,  notwithstanding  its  form,  criminal  in  its 
nature,  and  is  not  removable  to  the  federal  courts. 

On  motion  to  remand. 

A.  y.  Baker,  Attorney  General  and  C.  E.  Nourse  for  plaintiS. 
Dexter, Herrick  Sf  Allen  and  J.  W.  Blythe  for  defendant. 
Before  Brewer,  Shiras,  and  Love,  JJ. 

Brewer,  J. — This  is  one  of  several  actions  .wrought  in  the  State 
court  against  the  defendant  and  other  railroad  companies,  to  re- 
cover penalties  alleged  to  have  been  incurred  under 
section  27  of  an  act  of  the  legislature  of  Iowa,  entitled 
"An  act  to  regulate  railroad  corporations,"  etc.,  ap-  ofmw. 
proved  April  5,  1888.  The  defendants  filed  answers, 
and  at  the  same  time  filed  petitions  for  removal  to  the  circuit 
court  of  the  United  States,  on  the  ground  that  the  cases  were 
cases  arising  under  the  constitution  of  the  United  States.  Tran- 
scripts of  the  records  were  filed  in  this  court  in  apt  time,  and  a  mo- 
tion has  been  made  by  the  plaintiff  to  remand  the  cases  to  the 
State  court.  In  support  of  this  motion  it  is  contended :  (i) 
That  the  cases  are  not  "suits  arising  under  the  constitution  of  the 
United  States,"  within  the  meaning  of  the  act  of  congress ;  (2) 
that  they  are  not  suits  "of  a  civil  nature;"  (3)  that  they  are  not 
cases  of  which  the  circuit  court  is  "given  original  jurisdiction"  by 
section  I  of  the  act,  and  are  not,  therefore  removable.  Noticing 
the  second  question,  it  is  provided  by  section  2  of  the  removal  act 
of  March  3,  1887,  "that  any  suit  of  a  civil  nature,  at  law  or  in 
equity,  etc.,  may  be  removed;"  and  it  is  insisted  that  this  is  not 
a  suit  of  a  civil  nature.  By  the  act  of  April  5th,  supra,  certain 
acts  are  declared  to  be  extortion.  Section  26  declares  that  "any 
such  railroad  corporation  guilty  of  extortion  ,  .  ,  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  less  than  one  thou- 
sand dollars  nor  more  than  five  thousand  dollars,  .  .  ,  such 
fine  to  be  imposed  in  a  criminal  prosecution  by  indictment ;  or 
37  A.  &  E.  R.  R.  Cas.— 46 
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shall  be  subject  to  the  liability  prescribed  in  the  next  succeeding 
section,  to  be  recovered  as  therein  provided."  This  next  succeed- 
ing section  provides :  "Sec.  27.  Any  such  railroad  corporation 
guilty  of  extortion  .  .  .  shall  forfeit  and  pay  the  State  of 
Iowa  not  less  than  one  thousand  dollars  nor  more  than  five  thou- 
sand dollars,  .  .  .  to  be  recovered  in  a  civil  action  by  ordi- 
nary proceedings  instituted  in  the  nameof  the  State  of  Iowa." 

It  will  be  observed  that  section  27  defines  the  action  as  a  civil 
action,  and  in  fact  the  one  before  us  is  in  the  ordinary  form  of  an 

action  of  debt.  But  while  the  form  is  civil,  is  it  of  a 
Dlittnetlou  civil  or  criminal  nature  ?  For  obviously  not  the  form, 
between  but  the  nature,  of  the  action  determines  the  question. 
aetloni  of  ».  The  right  to  remove  is  given  by  act  of  congress,  which 
cItU  ud  prescribed  both  the  limits  and  the  conditions,  and  it 
erimliiAl  cannot  be  that,  after  congress  has  thus  legislated,  the 
wtare.  right  of  removal  can  be  defeated  by  any  legislation  of 

the  State  changing  the  mere  form  in  which  litigation 
is  to  be  carried  on ;  otherwise  the  will  of  congress  could  be  de- 
feated by  any  State.  Would  it  for  a  moment  be  tolerated  that 
litigation  as  to  the  collection  of  a  note  could  be  held  in  the  State 
and  withheld  from  the  federal  court  by  any  act  of  the  State  legis- 
lature providing  that  such  collection  should  be  by  indictment,  in- 
stead of  the  usual  form  of  a  civil  action  ?  Railroad  Co,  v.  Jones. 
29  Fed.  Rep.  193.  The  question,  therefore,  is,  what  is  the  nature 
of  the  action  provided  for  by  section  27? 

The  distinction  between  matters  of  a  civil  and  those  of  a  crimi- 
nal nature  is  clear,  and  of  frequent  mention  in  the  books.  Black- 
stone  says  (volume  4,  p.  5):  "The  distinction  of  public  wrongs 
from  private,  of  crimes  and  misdemeanors  from  civil  injuries, 
seems  principally  to  consist  in  this:  that  private  wrongs  or  civil 
injuries  are  an  infringement  or  privation  of  civil  rights  which  be- 
long to  individuals ;  public  wrongs,  or  crimes  and  misdemeanors, 
are  a  breach  and  violation  of  public  rights  and  duties  due  to  the 
whole  community,  considered  as  a  community,  in  its  social  aggre- 
gate capacity."  Rapalje  and  Lawrence,  at  page  21  of  their  Law 
Dictionary,  say :  "An  action  is  'civil'  when  it  lies  to  enforce  a 
private  right,  or  redress  a  private  wrong.  It  is  'criminal'  when  in- 
stituted on  behalf  of  the  sovereign  or  commonwealth  in  order  to 
vindicate  the  law  by  the  punishment  of  a  pubUc  offence."  Bur- 
rill,  in  his  Law  Dictionary,  294,  says:  "A  civil  action  is  an  ac- 
tion brought  to  recover  some  civil  right,  or  to  obtain  redress  for 
some  wrong  not  being  a  crime  or  misdemeanor,"  See  3  Bl, 
Comm.  2,  116,  He  also  defines  a  civil  right  as^"The  right  of  a 
citizen ;  the  right  of  an  individual  as  a  citizen  ;  a  right  due  from 
one  citizen  to  another,  the  privation  of  which  is  a  civil  injury,  for 
which  redress  may  be  sought  by  a  civil  action."  Burr,  Law  Diet. 
296.     Bouvier  says  a  civil  action  is — "A  personal  action,  which  is 
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instituted  to  compel  payment,  or  the  doing  of  something  which  is 
purely  civil."  "At  common  law:  An  action  which  has  for  its 
object  the  recovery  of  private  or  civil  rights  or  compensation  for 
their  infraction."     Bouv,  Law  Diet.  317. 

"Penal  statutes  or  laws,"  say  Rapalje  and  Lawrence,  "are  of 
three  kinds ;  Pcena pecunaria,  peena corporalis, pana exilii"  See, 
also,  Hussey  v.  More,  Cro.  Jac.  415.  The  same  authorities  define 
"penal  statutes"  to  be  "those  which  impose  penalties  or  punish- 
ment for  offences  committed."  Rap.  &  L.  Law  Die.  945.  And, 
further,  "penalty"  is  a  sum  of  money  payable  as  an  equivalent  or 
punishment  for  an  injury.  Id.  Burrill  defines  "penalty"  as — 
"A  punishment  imposed  by  statute  as  the  consequence  of  the 
commission  of  a  certain  specific  offence ;  a  pecuniary  punishment ; 
a  sum  of  money  imposed  by  statute  to  be  paid  as  a  punishment 
for  the  commission  of  a  certain  act."  Burr.  Law  Diet.  286.  He 
defines  a  penal  action  as — "An  action  upon  a  penal  statute-,  an 
action  for  the  recovery  of  a  penalty  given  by  statute.".  In-  dis- 
tinguishing between  cases  which  are  civil  and  those  which  are 
criminal  in  their  nature,  the  supreme  court  of  Maine,  in  Bcals  v. 
Thurlow,  63  Me.  9,  says :  "  The  plaintiff  does  not  sue  to  compel 
payment  of  any  debt  due  to  himself,  or  for  the  redress  of  any 
wrong  done  to  himself,  but  simply  to  enforce  a  pecuniary  penalty 
against  a  wrong-doer." 

That  a  suit  may  be  criminal  in  form  and  yet  civil  in  its  nature,  or 
^ice  versa,  is  fully  discussed  by  Mr.  Justice  HARLAN  in  State  v. 
Illinois  Central  R.  Co..  33  Fed.  Rep.  726-729.  The 
action  in  that  case  was  an  information  in  the  nature  of  Suit  nuy  ba 
quo  warranto,  instituted  by  the  attorney  general  of  oirtl  In  na- 
lUinois,  demanding  of  the  Illinois  Central  Railroad  by  tun  tkoagb 
what  warrant  it  claimed  to  have,  use,  and  enjoy  the  arimliud  in 
powers,  liberties,  privileges,  and  franchises  exercised  form, 
by  it  in  and  over  certain  submerged  portions  of  the  lake 
front  in  the  city  of  Chicago,  and  of  constructing,  operating,  using, 
etc.,  docks,  wharves,  and  piers  in  and  upon  said  submerged  lands. 
This  action  was  commenced  in  the  criminal  court  of  Cook  county, 
and  was  in  form  a  criminal  proceeding.  In  considering  this  Mr. 
Justice  Harl.\N  cites  approvingly  and  quotes  from  People  v. 
Shaw,  13  111.  581,  and  Ensminger  v.  People,  47  111.  387.  People 
1).  Shaw  was  an  information  in  nature  of  quo  uuarranto  against 
certain  persons  for  usurping  the  office  of  bridge  commissioners, 
and  the  question  arose  upon  the  claim  of  right  to  a  change  of 
venue  as  provided  for  civil  cases.  Caton,  J.,  speaking  for  the 
supreme  court  of  Illinois,  used  this  language,  as  quoted  by  Mr. 
Justice  Harlan  :  "In  form  this  is  a  criminal  proceeding,  but  it 
is  only  so  in  form.  In  substance  It  is  for  the  protection  of  the 
private  and  individual  rights  of  the  relator  and  others  in  the  pre- 
cinct similarly  situated.     .     .     .     It  is  the  nature  of  the  rights  to 
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be  asserted  and  maintained  to  which  we  should  look,  rather  than 
the  form  in  which  the  party  may  be  obliged  to  proceed  to  assert 
those  rights,  in  giving  a  just  interpretation  to  the  statute,"  The 
learned  justice  further  cites  and  quotes  from  Ensminger  v.  People, 
supra;  People  i^.  Holtz,  92  111.  428;  and  from  Ames  zi.  Kansas, 
III  U.S.  460,  to  the  effect  that  the  information  in  guo  warranta 
has  long  since  ceased  to  be  criminal  in  its  nature,  and  concludes  by 
saying :  "The  decision  in  Ames  v.  Kansas,  was  distinctly  to  the 
effect  that  thenatureof  the  right  asserted  and  at  issue  .  .  .  fur- 
nished the  test  whether  a  proceeding  wjis  of  a  civil  or  criminal 
nature," 

That  a  case  may  partake  something  of  the  nature  of  both  is,  as 
might  be  expected,  and  naturally  it  is  not  always  clear  which  ele- 
ment predominates.     Thus,  in  a  civil  action  for  damages  for  a  tort, 

punitive  damages  are  sometimes  awarded.  There  is, 
Snlti  m»f  therefore,  present  the  double  element  of  a  redress  of  a 
luboOidTU  private  injury  and  the  punishment  of  a  public  wrong; 
udariminU  but,  inasmuch  as  the  full  recovery  goes  to  the  injured 
)ini»tw«.        party,  as  he  controls  the  whole  proceeding,  and  the 

form  of  the  action  is  civil,  it  may  well  be  inferred  that 
the  civil  element  predominates,  and  the  action  be  considered  one 
of  a  civil  nature.  So  there  are  qui  lam  actions  brought  to  recover 
■  a  penalty  in  which  part  of  the  recovery  goes  to  the  informer.  In 
some  of  these  actions  the  informer  has  suffered  a  private  injury, 
which  is  compensated  by  the  recovery,  and  sometimes  his  interest 
is  only  that  of  an  informer.  And  there  are  actions  in  which  the 
recovery  is  by  direction  of  the  legislature  increased  above  the 
actual  compensation,  and  the  increase  is  by  way  of  penalty.  Ob- 
viously, in  all  these  there  are  elements  of  a  civil  as  well  as  a 
criminal  nature.  The  case  of  Herriman  v.  Burlington,  C,  R,  & 
N.  R.  Co.,  57  Iowa  187,  9  Am.  &  Eng.  R.  R.  Cas.  339,  is  a  good 
illustration.  In  that  case  the  plaintiH  had  been  overcharged,  and 
brought  his  action  against  the  company,  under  the  statute,  for 
five  times  the  overcharge.  The  court  hcldthaX  this  was  a  penal 
action,  and  barred  by  the  statute  of  limitations  applicable  thereto. 
Commenting  on  the  statute  it  uses  this  language:  "This,  to  our 
minds,  shows  very  clearly  that  the  essential  object  of  the  provi- 
sions was  not  to  afford  the  aggrieved  individual  an  adequate 
remedy,  but  to  protect  the  public  by  deterring  railroads  from  com- 
mitting a  misdemeanor,  which  a  violation  of  the  act  was  declared 
to  be.  The  provision,  then,  is  essentially  criminal,  rather  than 
remedial.  This  is  sufficient  to  enable  us  to  determine  to  what 
the  statute  of  limitation  applies."  And  it  also  contrasts  this  case 
with  an  earlier  case  under  a  different  statute  and  a  different  pen- 
alty, in  which  the  judgment  of  the  court  had  been  that  the  action 
was  of  a  civil  and  remedial,  rather  than  a  criminal,  nature. 
Another  case  which  well  illustrates  this  is  the  recent  case  of  Boyd 
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V.  U.  S.,  1 16  U.  S,  6i6.  In  this  an  infonnation  has  been  filed  by 
the  district  attorney  for  the  seizure  of  certain  property  under  the 
revenue  law.  The  statute  provided  for  punishment  by  fine  and 
imprisonment,  and  also  for  the  forfeiture  of  the  goods.  The  lat- 
ter was  all  that  was  sought  in  this  action,  which  in  form  was  con- 
fessedly civil.  Advantage  was  sought  to  be  taken  of  a  section  of 
the  federal  statutes  compelling  the  defendant  in  effect  to  furnish 
testimony.  The  court  held  th.2X  the  proceeding  could  not  be  sus- 
tained, on  the  ground  that  the  action  was  one  of  a  criminal  nature, 
and  that  under  the  fifth  amendment  no  person  in  a  criminal  case 
could  be  compelled  to  be  a  witness  against  himself.  Speaking  for 
the  court,  Mr,  Justice  BradleV  used  this  language:  "We  are 
clearly  of  opinion  that  proceedings  instituted  for  the  purpose  of 
declaring  a  forfeiture  of  a  man's  property  by  reason  of  offences 
committed  by  him,  though  they  may  be  civil  in  form,  are  in  their 
nature  criminal.  In  this  very  case  the  ground  of  forfeiture,  as  de- 
clared in  the  twelfth  section  of  the  act  of  1874,  on  which  the  in- 
formation is  based,  consists  of  certain  acts  of  fraud  committed 
against  the  public  revenue  in  relation  to  imperial  merchan- 
dise, which  are  made  criminal  by  the  statute  ;  and  it  is  declared 
that  the  offender  shall  be  fined  not  exceeding  five  thousand  dol- 
lars, nor  less  than  fifty  dollars,  or  be  imprisoned  not  exceeding 
two  years,  or  both ;  and  in  addition  to  such  fine  such  merchandise  ■ 
shall  be  forfeited.  These  are  the  penalties  affixed  to  the  criminal 
acts;  the  forfeiture  sought  by  this  suit  being  one  of  them.  If  an 
indictment  has  been  presented  against  the  claimants,  upon  con- 
viction the  forfeiture  of  the  goods  could  have  been  included  in 
the  judgment.  If  the  government  prosecutor  elects  to  waive  an 
indictment,  and  to  file  a  civil  information  against  the  claimants 
(that  is,  civil  in  form),  can  he,  by  this  device,  take  from  the  pro- 
ceedings its  criminal  aspect,  and  deprive  the  claimants  of  their  im- 
munity as  citizens,  and  extort  from  them  a  production  of  their 
private  papers,  or,  as  an  alternative,  a  confession  of  guilt?  This 
cannot  be.  The  information,  though  technically  a  civil  proceed- 
ing, is  in  substance  and  effect  a  criminal  one.  As  showing  the 
close  relation  between  the  civil  and  criminal  proceedings  on  the 
same  statute  in  such  cases,  we  may  refer  to  the  recent  case  of 
Coffey  V.  U.  S.,  1 16  U.  S.  436,  in  which  we  decided  that  an  ac- 
quittal on  a  criminal  information  was  a  good  plea  in  bar  to  a  civil 
information  for  the  forfeiture  of  goods  arising  upon  the  same  acts. 
As,  therefore,  suits  for  penalties  and  forfeitures  incurred  by  the 
commission  of  offences  against  the  law  are  of  this  quasi  criminal 
nature,  we  think  that  they  are  within  the  reason  of  criminal  pro- 
ceedings for  all  the  purposes  of  the  fourth  amendment  of  the  con- 
stitution, and  of  that  portion  of  the  fifth  amendment  which  de- 
clares that  no  person  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself."     And  in  a  separate  opinion   MiLLER, 
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J.,  says:  "I  am  of  the  opinion  that  this  is  a  criminal  case  within 
the  meaning  of  the  fifth  amendment  to  the  constitution  of  the 
United  States." 

These  cases  and  considerations  disclose  the  difference  between 
matters  of  a  civil  and  of  a  criminal  nature,  and  also  affirm  the  propo- 
sition that  not  the  form,  but  the  nature,  of  the  action 
Salt  tor  determines  the  question  of  removal.     From  them  we 

pnftitrfor  pass  to  enquire,  what  is  the  nature  of  this  action?  The 
'•ztoitlDiL  party  plaintiff  is  the  State.  It  controls  the  litigation. 
ii  arimiii*!  It  receives  all  the  proceeds.  The  action  proceeds 
lAHftMre.  from  no  contractual  obligation  of  the  State.  It  is  not 
to  enforce  any  rights  of  it  as  an  individual.  It  is  purely 
governmental  in  its  nature.  Its  aim  is  to  punish  for  a  violation  of 
the  criminal  laws  of  the  State.  The  act  defines  "extortion,"  and 
declares  it  to  be  a  "misdemeanor."  Both  sections  26  and  27  pro- 
vide simply  for  punishment.  The  form  of  the  action  prescribed 
in  the  two  sections  is  different,  but  the  purpose  of  each  is  the 
same, — to  compel  obedience  to  the  laws  of  the  State  by  punish- 
ment for  a  violation  thereof.  There  is  no  individual  right  'to  be 
asserted  ;  no  private  injury  to  be  compensated  or  redressed.  The 
-  proceeding  under  each  section  is  by  the  State  in  its  governmental 
capacity  to  compel  obedience  to  its  laws.  The  language  in  each 
section  is,  "the  party  guilty;  language  apt  for  criminal  purposes, 
and  not  for  civil.  The  State,  under  section  27,  sues  not  to  recover 
for  goods  sold,  for  work  done,  on  account  of  contract  broken,  or 
any  private  obligation  of  the  defendant  to  the  State,  but  simply 
and  solely  to  impose  punishment  for  violation  of  law.  Can  there 
be  a  doubt,  under  the  distinctions  heretofore  adverted  to,  that  this 
is  an  action  of  a  criminal,  rather  than  of  a  civil,  nature  ?  If  it  be 
said  that  many  courts  have  held,  and  that  the  statutes  of  Iowa 
provide,  that  a  civil  action  may  be  brought  to  recover  a  penalty 
or  forfeiture  it  must  also  be  observed  that  thereby  only  the  form 
of  the  action  is  determined,  but  not  its  purpose  or  nature.  I 
shall  not  attempt  to  notice  the  multitude  of  authorities  which  are 
cited,  simply  observing  that  many  of  them  consider  only  the  ques- 
tion of  the  form  of  the  action,  and  not  its  nature,  while  those  that 
do  discuss  the  nature  of  the  action  must  be  considered  as  over- 
ruled by  the  latter  enunciations  of  the  supreme  court.  If  con- 
gress had  intended  that  the  mere  form  of  the  action  determined 
the  right  of  removal,  apt  language  would  have  been,  "actions  civil 
in  form,"  or  perhaps  the  more  general  expression,  "civil  actions;" 
but  when  the  language  is,  "of  a  civil  nature,"  it  discloses  an  intent, 
as  affirmed  by  the  cases  of  Ames  v.  Kansas,  in  U.  S.  460,  and 
State  V.  Illinois  Cent.  R.  Co.,  33  Fed.  Rep.  726,  that  the  court 
should  always  look  beyond  the  matter  of  form  to  the  purpose,  ob- 
ject, nature  of  the  action.  Nor  is  it  strange  that  this  language 
was  selected.     While  it  may  be  within  the  power  of  congress  to 
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transfer  to  the  federal  court  all  actions  to  enforce  the  penal 
laws  of  the  State  in  which  questions  of  a  federal  nature  may  arise, 
yet  a  due  regard  for  the  dignity  of  the  State  and  a  proper  har- 
mony between  the  State  and  federal  governments,  doubtless 
prompted  congress  to  leave  to  the  State  courts  the  primary  de- 
cision of  al!  such  actions,  preferring  that  if  a  party  thought  any 
such  rights  were  denied  in  the  State  courts  he  should  seek  relief 
through  the  appellate  jurisdiction  of  the  supreme  court  of  the 
United  States.  That  such  is  a  fitting  mode  of  procedure  may  be 
conceded,  and  that  such  was  the  intent  of  congress  is  indicated  by 
the  language  that  is  used. 

"It  is  said  that  in  the  case  of  Mugler  i'.  State,  and  Ziebold  v. 
State,  123  U.  S.  623.  the  supreme  court  impliedly  recognized  the 
right  to  remove  a  bill  in  equity  filed  to  enjoin  the  operation  of  a. 
brewery  which  though  in  form  civil  In  its  nature,  was  clearly  an 
action  to  enforce  the  penal  laws  of  the  State.  In  reply  to  this  it 
may  be  said  that  in  Schmidt  v.  Cobb,  i  ig  U.  S.  286,  an  order  re- 
manding a  similar  case  was  affirmed  in  the  supreme  court  by  a  di- 
vided vote ;  that  the  cases  of  Mugler  and  Ziebold  were  consid- 
ered and  decided  together ;  that  the  Mugler  case  was  on  appeal 
from  the  sypreme  court  of  Kansas ;  and  that  in  the  Ziebold  case 
counsel  preferred  to  discuss  and  have  determined  the  absolute 
rights  of  the  parties,  rather  than  any  question  of  form  or  removal. 
So  that  the  question  of  removal  seems  not  to  have  been  consid- 
ered by  the  court. 

And  now  it  becomes  necessary  to  notice  the  last  utterance  of 
the  supreme  court,  in  the  case  of  State  of  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265.  That  case  was  this:  The  State  of  Wis- 
consin brought  an  action  in  one  of  her  own  courts  against  the  de- 
fendant, to  recover  a  penalty  prescribed  by  the  statutes  for  a 
transaction  of  insurance  business  in  the  State  without  a  license. 
The  action  was  a  civil  action  in  form,  to  wit.  an  action  of  debt. 
The  statutes  provided  that  one-half  the  penalty  should  go  to  the 
State,  and  one-half  to  the  insurance  department,  to  cover  ex- 
penses, etc.  Judgment  was  recovered  in  that  action  for  the 
amount  of  the  penalty.  The  defendant  was  a  citizen  of  the  State 
of  Louisiana.  Thereupon  the  State  of  W'isconsin  brought  an 
original  action  in  the  supreme  court  of  the  United  States  against 
the  defendant,  a  citizen  of  another  State,  on  that  judgment.  It 
will  be  seen  that  that  action  is  somewhat  removed  from  this  in 
that,  not  being  an  original  action  to  recover  a  penalty,  it  was  to 
recover  on  a  judgment  in  a  civil  action  for  a  penalty.  By  the 
constitution  of  the  United  States  the  supreme  court  has  original 
jurisdiction  of  controversies  between  a  State  and  a  citizen  of 
another  State.  Yet  notwithstanding  this  general  jurisdiction  of 
the  supreme  court,  it  held  that  it  had  no  jurisdiction  of  this  ac- 
tion.    Several   lines  of  argument  were  followed  by  the  court  in 
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reaching  its  conclusion.  It  held  that  that  grant  of  jurisdiction 
was  of  judicial  power,  and  was  not  intended  to  confer  upon  the 
courts  of  the  United  States  jurisdiction  of  a  suit  or  prosecution 
by  the  one  State  of  such  a  nature  that  it  could  not,  on  the  settled 
principle  of  public  and  international  law,  to  be  entertained  by  the 
judiciary  of  another  State  at  all;  that  the  enforcement  of  the 
criminal  laws  of  a  State  was  by  such  principles  limited  exclusively 
to  the  courts  of  the  State  whose  laws  were  charged  to  have  been 
violated;  and  that  the  form  of  the  action  prescribed  was  imma- 
terial,— courts  looking  ever  to  the  substance,  nature,  and  purpose 
of  the  action  ;  and  that  in  the  case  at  bar,  although  the  form  of  the 
action  was  civil,  being  an  action  of  debt  to  recover  on  a  judg- 
ment in  an  action  of  debt  for  a  penalty,  it  was  in  substance  of 
a  criminal  nature,  and  an  effort  upon  the  part  of  the  State  to  en- 
force its  criminal  laws.  The'language  of  the  court  is  as  follows: 
"The  statute  of  Wisconsin  under  which  the  State  recovered  in  one 
of  her  own  courts  the  judgment  now  and  here  sued  on,  was  in  the 
strictest  sense  a  pena!  statute,  imposing  a  penalty  upon  any  insur- 
ance company  of  another  State  doing  business  in  the  State  of  Wis- 
consin without  having  deposited  with  the  proper  officer  of  the 
State  a  full  statement  of  its  property  and  business  during  the 
previous  year.  Rev,  St.  Wis.  §1920.  The  cause  of  action  was  not 
any  private  injury,  but  solely  the  offence  committed  against  the 
State  by  violation  or  her  law.  The  prosecution  was  in  the  name 
of  the  State,  and  the  whole  penalty,  when  recovered,  would  ac- 
crue to  the  State,  and  be  paid,  one-half  into  her  treasury,  and  the 
other  half  to  her  insurance  commissioner,  who  pays  all  expenses 
of  prosecuting  for  and  collecting  such  forfeitures.  St,  Wis.  1885, 
c.  395.  The  real  nature  of  the  case  is  not  affected  by  the  forms 
provided  by  the  law  of  the  State  for  the  punishment  of  the 
offence.  It  is  immaterial  whether  by  the  law.  of  Wisconsin  the 
prosecution  must  be  by  indictment  or  by  action  ;  or  whether, 
under  that  law,  a  judgment  there  obtained  for  the  penalty  might 
be  enforced  by  execution,  by  scire  facias,  or  by  a  new  suit.  In 
whatever  form  the  State  pursues  her  right  to  punish  the  offence 
against  her  sovereignty,  every  step  of  the  proceeding  tends  to  one 
end, — the  compelling  the  offender  to  pay  a  pecuniary  fine  by  way 
of  punishment  for  the  offence."  Though  this  case  is  not  precisely 
in  point,  yet  the  thought  underlying  it,  the  principle  which  con- 
trolled the  decision,  is  applicable  here;  and  it  must  be  adjudged 
that  in  the  opinion  of  the  supreme  court  of  the  United  States— 
the  ultimate  authority  on  questions  of  this  kind — an  action  to  en- 
force a  penalty,  whatever  may  be  its  form,  is  one  of  a  criminal  na- 
ture. As  such,  within  the  removal  act,  it  is  not  a  removable  case. 
My  conclusion  therefore  is  that  this  action  is  not  one  that  can  be 
removed  to  the  federal  courts,  and  the  motion  to  remand  must 
be  sustained. 
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I  have  given  this  subject  long  and  patient  examination  in  view 
of  the  vast  interests  and  the  importance  of  the  question,  and, 
against  my  first  impressions,  I  have  been  forced  to  the  conclusion 
I  have  thus  announced.  I  appreciate  fully  what  counsel  urge  of 
the  difficulties  which,  as  they  say,  such  a  construction  will  place 
in  the  way  of  their  reliance  upon  the  protection  of  the  federal 
constitution  ;  but,  notwithstanding  these  difficulties,  back  of  all 
the  statutes,  and  all  the  litigation  in  the  State,  stands  that  high 
tribunal,  the  federal  supreme  court,  which  will  ultimately  deter- 
mine and  fully  protect  all  rights  guaranteed  to  the  defendant  by 
the  federal  constitution 

The  motion  to  remand  will  be  sustained.  The  same  order  will 
be  entered  in  all  the  cases  of  a  similar  nature  now  pending  in  this 
court. 

Judge  Shiras  concurs  in  the  foregoing  opinion.  Judge  Love 
gives  no  opinion. 
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INDEX. 


Note. — The  mode  of  citing  the  American  and  English  Railroad  Cases  Ie  as 
foliowB : 

37  Am.  &  Eng.  R.  Cas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  Reference*- 
to  the  deciiiions  are  to  the  pages  upon  which  the  cases  begin.  References  to  (he 
notes  are  to  the  pages  upon  which  the  propositions  slated  in  the  index  are  found. 


ACTION. 

Malicious  motive  of  plaintiff.   130  n. 
ADVERSE     POSSESSION.       See 

Culverts. 
AGENT.    See  Tickets  and  Fares 

Adoption    of   unauthorized    Con- 

Apparent      author!  tj    of      agent. 

Carriers.  Agent's  authority  to 
contract  to  ship  to  destination 
over  connecting  line.  Evidence. 
1Ian»on  r.  Flint,  etc.  R.  Co. 
[Wis.)  628. 

Conductor  placing  wounded  man 
in  charge  of  phvsiclan ;  liabil' 
itv  of  company  for  services 
rendered.  Terre  Haute,  etc. 
R.  Co.  I-.  S'ockivcll  (Ind.)  17E. 

Corporate  contract.  Circular  is- 
sued offer  in.e-  reward.  Offer 
6r/J  10  he  that  of  companv, 
and  not  n(  superintendent. 
Central  R.  &  B.  Co.   ;■.  Cheat- 


n  (.\ia 


iS2 


Employment  of  attorney.     37S  ». 

Medical  services.  ^mplojinent 
hv  agent.     iSi  n. 

Plivsicinn  cmploved  bv  conduct- 
or ;  employment  held  to  cover 
all  proper  services  which  phy- 
sician rendi-red.  Terre  Haute 
.   R.  Co.  V.    StockwcU  (Ind.) 


Rewi 


rd  for  detection  of  persons 
:ru(tinf;  track;  superinten- 
t     has     authority    to      offer. 


AGENT. 

Central  R.  &  B.  Co.  v.  Cheat- 
ham (Ala.)  282. 
Reward  oiiered  by  agent  for  de- 
lection  of  certain  persons;  ad- 
mlssibthty  of  evidence  to  show 
that  the  offer  was  that  of  the 
companv.  Central  R.  &  B. 
Co.  r.  Cheatham  (Ala.)  281. 
Reward  offered  by  superintend- 
ent. Evidence  n»  to  circular* 
being  posted  admissible  to  show 
that  company  was  cognizant. 
Central  R.  &  B.  Co.  f.  Cheat- 
ham (Ala.)  iSi. 

ANIMALS.    See  Crossings. 

ANNOTATION. 

Malicious      motive     of      plaintiff. 


Apparent     autb 

Employment  of 
Medic  ill     services, 
by  agent.     jSi. 
Attorney, 

27S. 
Baggage. 

Checks.  Depot  cc 
Llabilily  for  loss. 
Limiting  liahility. 
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ANNOTATION. 

B  aggage —  Con  tin  ueii. 

Overweight;    extra    compensation 
for.     Emigrant.     238. 
Bridge. 

Construction     and    sufficiency    of 

bridges.     353.  _ 

Construction  of  bndge.     Repairs. 

Obstruction  of  navigation.  344. 
Flooding  lands.    Damages,     353. 
Navigable     streamB.         Construc- 
tion of  bridges.    144. 
Navigable   waters   between   state*. 
Power  of  congress.    244. 


Construction. 
Lex  loci  contractus.     704. 

Common  carriers;  whoare.    704. 

Connecting  lines.  Cliange  in 
way  bill.    632. 

Freight  line.    631. 

Liability  Tor  loss  or  damage. 

631, 631. 

Special  directions.   Lien  for 

freight  charges.    6:8. 

Transfer  to  connecting  car- 
rier.    Venue  of  action.    631. 

Dellverv  in  terms  of  order  by  con- 
signee held  sufficient.     720. 

De liver V  to  consignee.  Notice 
of  arrival.     649. 

Insurance.     Subrogation.     &71. 

Limitation  of  liability.  Consti- 
tutional and  statutory  prohibi- 
tion.    659. 

Estoppel.    645. 

Signature   to   condition   in 

bill  of  lading.    645. 

Rates.  Discrimination.  Differ- 
ence in  quantity.    635. 

Discrimination.  Other  con- 
siderations.   624, 

Stoppage  in  transitu.  Construc- 
tive delivery  by  endorsement  of 
bill  of  lading.     715. 

Effect  of  levy  of  attachment 

by  creditor  of  consignee.     71^. 

Insolvency  of  buyer  at  bme 

ofsale.     714. 

Priority  of  right  as  against 

carrier's  lien.     714. 

SuiTiciency  of  notice.  714. 

Termination  of  transit.  714. 

Who  may  exercise  the  right. 

7',5- 
Children. 

Contributory  negligence  of  chil 
dren.    329,336. 
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ANNOTATION. 
Child  ren—  Cnu/ifl  Kf(/. 

Crossing  track.   Contribut6ry  neg- 
ligence.   341. 
Injuries  to  children.     Right  of  ac- 
tion.    299. 

Turn  tables.     341. 

Injuries  to  infant.    335. 
Negligent  killing  of  infants.    339. 
Trespassing  on  railroad  track.   329. 
ConBtltutional  Law. 

Claims  for  damages.  Vested  rights. 
Eminent  domain.    356. 

Vested     rights.       Injuries 

causing  death.    356. 

Contributory  Negligence. 
Children  ;  contributory  negligence 
of-    3=9' 336- 

Crossing  track.    341- 

Personal    injuries.      Contributory 

nerflttence.     306. 

finding.     306. 


Alteration  of^croscing.  Appeal, 453. 
Boy  killed  at  crossing.     Sufficiency 
of  evidence.    •iH. 


Crossing   track.    Con- 


Contributory  negligence.  Failure 
to  look.     Province  of  jury.     509. 

Gross  negligence.  Instruc- 
tion.    Province  of  jury.    510, 

Neglect  of  flagman's  signal. 

.S09-    „ 

Open  gates.     510. 

Open    gates.      Failure    to 

look  and  listen.     508. 

Standing     upon     defective 

foot  board  of  wagon.     509. 

Defective  crossings.  Competency 
of  evidence.     462. 

Sufficiency  of  evidence.  46t. 

Obstructing  highway.  Frighten- 
ing horses.     Pleadmg.     5:5. 

Obstructingcrossing.  Horses  tak- 
ing fright  at  cars,     516. 

Negligence.     469. 

Signals.     Frightening  horses.   ^. 
Frightening  horses.    Acbon 

for  penalty-    489- 

Negligent  act  of  flagman. 

489. 

Who  are  entitled  to  benefit 

of.    470. 

Speed  ;  duty  to  slacken.    478. 
Unavoidable  accident  Instruction. 
510. 
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ANNOTATION. 
Culvert. 

Sufficiency  of  culvert.     353. 
Damsi£C8, 
Claim  for  damages.    Vested  righti. 

Eminent  domain,     356. 
Excessive    damages    for    personal 

iniuries.      igg. 
Exemplary    damages.      Expulsion 
of  passengers.     126,  19S. 

Instruction.     19S. 

Torts  of  servants;  recovery 

of  exemplary  damages  for.      171. 

When  recoverable,     198. 

Personal    injuries.       Disease    de- 
veloped or  aggravated  by  injury. 

Peril  and  fright     193. 

Pleading.    Instruction.  136. 

Death. 

Claims  for  dami^es.  Vested  rights. 

Missouri  statute  as  to  injuries  caus- 
ing death;  construction  of.    359. 
Negligence  causing  death.     Statu- 
tory liability.     347. 
Etninent  Domain. 

Claims     for      damages.        Vested 

rights.    356. 
Delegation    of  power.      Effort  to 
agree.    446. 
Estoppel. 

Limitation    of    carrier's    liability. 
.645. 
ETldence. 

Derailment   of  train.      Res  gestx. 

136. 
Personal  injuries.      Condition    of 
family.     186. 
Fence. 

Frightening  horses.     Injury  owing 
to  failure  to  fence.     489. 
Interstate  Commerce.' 

Interstate  commerce   act     Indict, 
ment.    625. 

Imjilied    license    to    go   on  track. 


ANNOTATION. 

Attorney;  employment  of.    278. 
Directors.     Compensation  for  ex 


Alighting.     Reasonable  time.    85- 

Arrest  ofdisorderly  persons.  Statu- 
tory authority.     Jt6. 

Carrying  beyond  destination. 
Natural  consequences  of  injuiy. 
Burden  of  proof.     186. 

Collision.  Negligence  of  carrier 
not  imputed  to  passenger.    44. 

Connecting  lines.  Liability  in  the 
carriage  of  passengers.     32. 

Contribiitory  negligence.  Absence 
of  employes.    94. 

Alighting     from     moving 

train.    93. 

Alighting  from  train.  Non- 
suit.    85. 

Alighting  from  train.  Pro- 
vince of  jury.     86. 

Arm   projecting   from  car 

window;  injury  to  passenger  rid- 
ing with.     172. 

Assuming  dangerous  po- 
sition while  domg  dangerous  act 
a(  bidding  of  conductor.    81. 

Boarding  movingstreel  cai. 

206. 

Boardingmovingtrain.  81. 

-. Boarding      moving   train. 

Crossing  tracks.     81. 

Boarding      moving     train. 

Direction  of  conductor.     81. 

Boarding     moi'ing     train. 

Statement  of  conductor.    81. 

Entering  car.     Absence  of 

stepping  stool.    86. 

Pleading.     171. 

Presumption  of.    81. 


Ut 


lulhorlzed   lease.     Liability   of 


les 
Limitations,  Statute  of. 

Amendment  of  complaint.     115. 

Municipal  aid.     Taxation.     405, 
Master  and  Servant. 

Defective  switches.  Unblocked 
frogs.  Injuries  to  employes 
347 


.   Riding    < 


179. 


platfomi. 
Unblocked 


Defective    switch: 

Defective     track.      Condition    ot 
track.     Unprecedented   weather. 
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ANNOTATION. 

Patacngcfs —  Com  tin  ued. 

Negligence  in  maintaining. 

'3S- 

Derailment   of  train.     Negligence. 
Province  of  jurv.     135. 

Weight  of  "evidence.    136. 

Diseased  person;   injury   10.     Lia- 
bility of  company.     140. 

Exemplary   damages;   recovery  of 


forte 


Expulsion.  Contributory  negli- 
gence,    laj. 

Delirious   passenger.      I3i. 

Disorderly  passengers.    .16. 

Exemplary   damages.     198. 

Explanation  by   passenger 

Officer.     Pleading.     126. 

Infectious  disease;   removal 

of  pawenger  suffering  from.  121. 

Intoxicated  passengers,  ex- 

Liability  of  company.     135. 

Measure  of  damages.     135, 


stopping 

expulsion 


Place.         Usual 

Place.       Where 

may  take  place.     12S. 

Punitive  damages.     136. 

Sale     of     nontransferable 

Unnecessary  force.     ii6. 

Jumping  from  train  through  fright. 

193- 
Person  accompanying   live  stock; 

right  of,     53. 

Contributory     negligence. 

S3- 

Drover's  pass.     Liability  of 

company.     53, 
Personal  injuries.      Derailment  of 

train.     Res  gestx.     135. 
Regulations.    Sufficiency  of  notice. 

loS. 
Station  accommodations.      Safety 

and  sufficiency.      66, 
Penalty. 

Frightening   horses.      Action   (or 

penalty.    489. 
Injuries  causing  death.    Construc- 
tion of  Missouri  statute.    359. 
Railroad  Commissioners. 

Authority  and  jurisdiction  of  State 

railroad  commissioners.     607. 
Establishment  of  freight  charges. 

Appeal.,  607. 
Suit  against  commissioners.  600. 


EX.  733 

ANNOTATION. 
RecelvM. 

Leave  to  sue  receiver.    8. 
Liability  of  company  for  recelTer's 

Reward. 

When  revard  is  earned.    387. 
Rules  and  RegulatioDB. 
Notice;  sufficiency  of.     108. 
Rules  and  regulations   of  railroad 
companies.     134. 
Signals. 
Frightening  horses.     Negligent  act 
of  flagman.    4S9. 

Statutory  signals.    488. 

Statutory   signals;  who  enUtled  to 
benefit  of.    470. 
Speed. 

Validity  of  municipal   ordinances. 
494- 
Station. 

Personal  injuries  In  railroad  com- 
pany's    yards.        Contributory 
negligence.    306. 
STOPPAGE  IN  TRANSITU.     See 


Bridges;  assessment  of.    410. 
Bridge  over  Missouri  river.    410. 
Constitutional   law.     Title  of  act. 

Exemption,      Constitutional    law. 

392- 
Construction    of    charter 

clause.    394.395. 

Special  assessments.    400. 

Gross    receipts.      Interstate    com- 


License  and  privilege  taxes.  413. 

Municipal  ordinance.     378. 

Municipal  aid.     Mandamus.     403. 
National  corporations,     374. 


Rolling  slocli,     374. 

School     taxes.      Construction    of 

Missouri  statute,     418. 
Subscription  in  aid.     Sale  of  road. 

40,^- 
TicketB. 

Detaching  return  coupon,    99. 
Expulsion  of  passenger  for  defect 

in  tickst.    99. 
Mistake  of  agent  in  stamping  ticket. 
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STOPPAGE  IN  TRANSITU. 
Tickets— Con^/H  ued. 

Wrongful  refusal  to  accept  ticket. 
99- 
Ttespaosera. 

Children    trespassing    on  railroad 

track.    319. 
Contributory  negHgence;  deaf  man 
walking   on  track  and   run  over 
by  train  held  guilty  of.     Jgi. 


ing  on  track.    ^ 

Sufficiencji  of  finding.     306. 

Deaf  person;  liability  for  injury  to. 

291. 
Liability  of  company  to  trespassers. 

J94. 
Licensees  upon  track.    Liability  ol 
company.    319. 
Turn  Table. 

Cliildren;  injuries  to.    341. 
Waters. 

Flooding  lands.     Damages,     253. 

Evidence  of  negligence.  353. 

Surface    waters ;    obstruction     of. 
172. 
ARREST,    SeePASSKNCBRs. 
ASSAULT.     See  Passengers. 
ATTORNEY.     See  Officers. 

Argument  of  counsel.   See  Plead- 

Employment  of  attorney.  378  ». 
BAGGAGE. 

Affidavit  a^  to  contents;  pedler 
refusing  to  make  so  as  to  have 
agent  refuse  to  check  trunk  so  that 
he  could  sue  company.  Norfolk 
&  W.  R.  Co.  r.  Irvine.  (Va,)  317. 

Certificate  as  to  contents  ;  railroad 
may  require  of  pedler.  Norfolk 
&  W.  R.  Co.  V.  Irvine,  (Va.) 
217. 

Checks.     Depot  company.     237  r. 

Fire.  Warehouse.  Baggage  ware- 
housed while  passenger  stops 
over  ;  carrier  held  not  liable  for 
loss  by  fire.  Laffrey  v.  Grum- 
mond,  (Mich.)  235. 

Liability  for  loss.     237  n,  338  x. 

Limiting  liability.     337  ■. 

Limitation     contained     in 

ticket  signed  by  passenger  but 
not  read,  held  valid.  Bate  v. 
Canadian  Pac.  R.,  (Ont.)  loS. 

Loss.  Measure  of  damages. 
>37  »■ 


BAGGAGE. 

Overweight ;  extra  compensation 
for.     Emigrant.     33S  n. 

Regular  stopping  place  ;  refusal  to 
deliver  baggage  at ;  jury  may 
award  exemplary  damages,  Pitts- 
burgh etc.  R.  Co.  V.  Lyon,  (Pa.) 

Regulation  of  company  having  five 
stations  in  city  only  to  check 
baggage  to  terminal  station,  un- 
reasonable. Pittsburgh  etc.  R. 
Co-t;.  Lyon,  (Pa.)  331. 
BILL  OF  LADING.    See  Carriers. 

Bill  made  in  New  York  for  goods 
shipped  by  English  steamship 
governed  by  laws  of  the  United 
Slates.  Liverpool  etc.  S.  Co. 
V.  Phenix  ins.  Co.,  (U.  3.)  681. 
BOND.  See  Receivers. 
BRIDGE.     SeeCiLVERTS. 

Construction  and  sufficiency  of 
bridges.     353  n. 

Construction  of  bridge.  Repairs. 
Obstruction  of  navigation.  244  •. 

Flooding  lands.    Damages.    353  ■- 

Inspection.  Duty  of  company  to 
test  material  and  to  inspect 
bridges  from  time  to  time.  Louis- 
ville etc.  R.  Co.  V.  Snider,  (Ind.) 
'37- 

Navigable  river  ;  power  of  Slate  to 
authorize  building  of  bridge  over, 
obstructing  navigation.  Green 
etc.  Nav.  Co.  v.  Chesapeake  etc. 
R.  Co.,  (Ky.)  338. 

Navigable  streams.  Construction 
of  bridges.     244  ■. 

Navigable  waters  l>etween  States. 
Power  of  congress,     144  n. 

Navigation  companj-  held  to  ac- 
quire only  exclusive  right  to  use 
of  improvements.  Stale  mighl 
construct  bridge  across  river. 
Green  etc.  Nav.  Co.  v.  Chesa- 
peake etc.  R.  Co..  (Ky.)  338. 

Obstruction  of  navigation  caused 
by  repair  of  railroad  bridge  held 
to  be  dnmttum  absgve  injuria. 
Green  elc.  Nav.  Co.  v.  Chesa- 
peake etc.  R.  Co.,  (K_v.)  238. 

Obstruction  of  stream  causing 
overtiow  on  land;  company  li- 
able therefor.  McCleneghan  v. 
Omaha  etc.   R.  Co..  (Neb.)  145. 

Sufficiency.  In  construction  of 
bridges  regard  must  be  had  to 
rights  of  land  owners  and  safety 
of     public.      McClen^han     v. 
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BRIDGE. 

Omaha  etc.   R.  Co.,  (Neb.)  145. 
Taxation.     See  Taxation. 
CARRIERS.      See   Baggagb  ; 

PRESS    Companies;      W  a 


Generally. 
Bill  of  lading.    Conttruction.   Lex 

loci  conlrertus.    704  ». 
Common  carriers ;  who  are.  704  «. 

Owner  of   ocean     steamer 

held  to  be,  with  liability  of  in- 
Burer.  Liverpool  etc.  S.  Co.  -v. 
Phenix  InE.  Co..  (U.  S.)  681. 

Delivery  to  consignee.     Notice  of 
arrival.    649 ». 

Placing  cotton  on  platform 

without  notice  ;  company  liable 
under  statute  for  destniction  by 
fire.  Missouri  Pac.  R.  Co.  v. 
Ilaynes,  (Tex.)  645. 

Factor  of  consignor,  who  is 

consignee  of  goods,  is  trustee  of 
^press  trust  under    statute 


in  tain  s 


1  for 


wrongful  deliverv.  Wolfe  .. 
Missouri   Pac.  R.'Co.  (Mo.)  715. 

in  terms  of  order  by  con- 
signee hf]d  sufficient.    720  a. 

against  order  of  consignee, 

Ae/i/ to  be  without  authority  and 
at  the  riskftf  the  carrier.  Wolfe 
V.   Missouri  Pac.  R.  Co.  (Mo.) 


Extortion.  Civil  action  for  p 
alty  imposed  by  statute  u| 
railroad  companies  for  extorl 


lilroad  companies  for  extortion 
is,  notwithstanding  lis  form, 
criminal  in  its  nature  and  is  not 
removable  to  federal  courts. 
State  V.  Chicago  etc.  R.  Co.  <C. 
C.)  731- 

Lien  for  charges  by  connecting 
road  other  than  oiie  over  which 
shipper  directed  goods  to  be  sent. 
Price  V.  Denver  etc.  R.  Co., 
(Colo.)  616. 
Conoecting  Lines. 

Agent's  authority  to  contract  to 
ship  to  destination  over  connect- 
ing line.  Evidence.  Hanson  i>. 
Flint  etc.  R.  Co..  (Wis.)  618. 

Change  in  way  bill.    632  «. 

Contract  to  carry  to  destination. 
Liability  of  first  carrier  not  re- 
leased by  warehousing  goods  at 

.  terminus.  Hanson  v.  Flint  etc. 
R.  Co..  (Wi6.)6i8. 

Freight  line.    631  n. 


CARRIERS. 

Connecting  Lines — Continued. 
Interchange    of   traffic.     Contract 
of  street  railway   to   make  con- 
It   receives 


Y.)3, 

Liability  for  loss  or  damage.  631  n, 
63211. 

Monopoly.  Contract  between  rail- 
road company  and  line  of  steam- 
ers. Question  of  law  and  fact. 
South  Fla.  R.  Co.  v.  Rhoads, 
(Fla.)  100. 

Rates;  statute  reducing, held  valid, 
notwithstanding  contract  be- 
tween two  roads  for  interchange 
of  traffic.  Buffalo  etc.  R.  Co.  v. 
Buffalo   St.   R.  Co.,  (N.  Y.)  200. 

Shipper's  directions  as  to  route 
violated  by  initial  carrier  ;  con- 
necting carrier's  right  to  chaiges 
and  lien.  Price  7:  Denver  etc. 
R.  Co.,  (Colo.)  626. 

Special  contract  to  deliver  goods 
at  point  on.  Connecting  line 
liable  for  injury  by  freezing. 
Fox  V.  Boston  &  M.  R.  Co., 
(Mass.)  632. 

Special  directions.  Lien  for  freight 
charges.    638  «. 

Transfer     to'  connecting    carrier. 
Venue  of  action.     632  n. 
Iniurance. 

Agreements  between  shipper,  car- 
rier and  insurance  company  con- 
strued. Carrier  not  entitled  to 
plead  that  it  had  not  received 
benelit  of  Insurance.  Inman  v. 
South  Carolina  R.  Co.,  (U.  S.) 
663. 

Condition  of  contract.  Carrier 
cannot  insist  on  right  to  benefit 
of  insurance  as  condition  of 
transportation.  Ins.  Co.  v.  Eas- 
ton,  (T.I.)  671. 

Contract  for  carriage  partly  by 
rail  and  partly  by  vessel;  under 
bill  of  lading  steamship  company 
held  not  to  have  benefit  of  insur- 
ance. Liverpool  etc.  S.  Co.  v. 
Phenix  Ins.  Co..  (U.  S.)  68(. 

Stipulation.  Agreement  between 
insured  and  carrier  that  latter 
shall  be  subrogated  to  right  of 
Insured  held  to  avoid  the  policy. 
Ins.  Co.  V.  Easton,  (Tex.)  671. 

Subrogation.     671  n. 
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CARRIERS. 

Inantance^  Cen  tin  ued. 

ClauM  that  insurance  should 

not  Inure  to  carrier'*  benefit ;  re- 
liance on  \>y  Insurance  companj 
although  carrier  had  no  notice. 
Ins.  Co.  V.  Easton,  (Tei.)  671. 
Insurer  on  paying  loss  be- 
comes, without  anj  form  or  as- 
signment, subrogated  to  insured's 
rights  against  carrier.  Liverpool 
etc.  S.  Co.  V.  Fhenix  Ins.  Co., 
(U.S.)  681. 

Provision     that    insurance 

shall  not  inure  to  benefit  of  any 
carrier  held  valid.  Ins.  Co.  v. 
Easton.  (Tex.)  671. 

When   carrier  cannot  take 

advantage  of   clause   that   com- 

Eany   incurring   liability   should 
ave   benefit   of  insurance,     In- 
man   v.  South   Carolina  R.  Co., 
(U.  S.)  663. 
Limlution  of  Liability. 

Condition  in  receipt  requiring  pre- 
sentation of  claim  ;  shipper  not 
signing  receipt  not  bound  by,  un- 
der statute.  Hartwell  v.  North- 
ern Pac.  Ex.  Co.,  CDak.)  635. 

Constitutional  and  statutory  pro- 
hibition.   6sg  «, 

Constitutional  prohibition.  Rail- 
road cannot  limit  its  liability  by 
special  agreement.  Missouri  Pac. 
R.  Co.  V.  Vandeventer,  (Neb.) 
651. 

Estoppel.    64s  n. 

Foreign  law  denying  power  to 
make  exemption;  necessity  of 
pleading.  Liverpool  etc.  S.  Co. 
V.  Phenix   Ins.  Co.,  (U.  S.)  681, 

For  negligence  of  servants,  invalid, 
notwithstanding  validity  by  lex 
loci  coHtraclus.  Liverpool  etc. 
S.  Co.  V.  Phenix  Ins.  Co.,  <U. 
S.)  681. 

Negligence  of  servants.  No  gen- 
eral maritime  law,  recognizing 
validity  of  stipulation.  Liver- 
pool etc.  S.  Co.  V.  Phenix  Ins. 
Co.,  (U.  S.)  681. 

Perils  at  sea  arising  from  negli- 
gence of  master  and  crew.  Lim- 
itation invalid.  Liverpool  etc. 
"     "         .   Phenix   Ins.  Co.,  (U. 


;   to   condition   in   bill  of 

64.'!  «■ 
ion  of  transit  Regulation 


S.}6 
Signat. 


CARRIERS. 

Limitatioii  of  IMbOity—Coatimmed. 
fixing  period  when  company  ic 
only  liable  as  warehouseman, 
Md  valid.  Western  R.  Co.  v. 
Little,  (Ala.)  659. 
Rate*. 

Courts  have  no  power  to  make  tar- 
iirs.  Pensacola  &  A.  R.  Co.  v. 
State,  (Fla.)  579. 

Courts  will  not  interfere  when 
rates  fixed  by  commiesioners  are 
not  assailed  as  an  entirety.  Pen- 
sacola Si  A.  R.  Co.  t.  State, 
(Fla.)  S79. 

Constitutional  law.  Conferringon 
commissioners  power  to  make 
rates  not  a  delegation  of  legisla- 
tive power.  McWhorter  u.  Pen- 
sacola &  A.  R.  Co.,  (FU.)  566. 

Discretion  of  commissioners  in  fix- 
ing rates.  Whether  rates  are  re- 
munerative. Court  cannot  Inter- 
fere. Pensacola  &  A.  R.  Co.  v. 
State,  (Fla.)  579, 

Discrimination.  DilTerence  in 
quantity.     615  n. 

Injunction  ;  courts  will  not  inter- 
fere by.  with  railroad  commis- 
sioners discretion  in  making  rates. 
McWhorter  i-.  Pensacola  ic  A. 
R.Co.,  (Fla.)s66. 


a  suit  against  the  State 
McWhorter  r.  Pensacola  &  A. 
R.  Co.,  (Fla.)  566. 

Railroad  commissioners;  bill  to 
enjoin  from  promulgating  rates 
held  not  a  suit  against  the  State. 
McWhorter  v.  Pensacola  &  A. 
R.  Co.,  (Fla.)  566. 

Reasonableness  of;  effect  of  pro- 
vision Chat  schedule  fixed  by  com- 
missioners shall  be  deemed  ei'i- 
dence  of.  Pensacola  &  A.  R. 
Co.  V.  State,  (Fla.)  579. 

Reasonableness  of,  made  by  com- 
missioners  not   open   to  inquiry 

action.  McWhorter  v.  Pensa- 
cola &  A.  R.  Co.,  (Fla..>  566. 
Unreasonable  rates.  Enforcement 
of  tariff  which  will  not  pay  oper- 
ating expenses.  Is  a  taking  of 
fropertv  without  compensation, 
ensacola  &  A.  R.  Co.  v.  State. 
(Fla.)  579- 
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CARRIERS. 
Steppkge  In  Transitu. 

Attachment  levied  by  carrier    for 

arrearagcE  of  freight  do«$  not  de- 
teat  right  of  stoppage.  Farrell 
V  Richmond  &  D,  R.  Co.  (N. 
Car  )  704. 

Constructive  delivery  by  endorue- 
ment  of  bill  of  lading.     715  n. 

Effect  of  levy  of  attachment  by 
creditor  of  consignee.    714  ». 

Insoli'ency   of   buyer    at   time    of 


sale. 


714  ■ 


Inisolvency  of  consignees  of  goods 
doen  not  defeat  right  of  stoppage, 
when  vendors  were  Ignorant 
thereof.  Farrell  v.  Richmond 
Sc  D.  R.  Co.     (N.  Car.)  704. 

Priority  of  right    as  against  car- 


Jtion  that  carrier  shall  havi 
on  goods  for  all  arrearagei 
due.  is  sut)ordinate  to  consignor'i 
right  of  stoppage.  Farrell  t 
Richmond  &  D.  R,  Co.  (N.  Car.; 


Sufficiency  of  notice.     714  «. 
Termination  of  transit.     714  «. 
\'erbal   pledge   of  goods   by   con- 
arrearagea   of 


freight,  ir/a  t 
livery  by  carri 
of  stoppage. 
mond   &   D. 


■utile lent  de- 
:r  to  defeat  right 
Farrell    i'.   Rich- 

;.  Co.    (N.    Car.) 

W'ho  may  evercise  the' right.  7i5'«. 
CIIAN'CERY.     See  Eq.iitv. 
CHARTER.     See  Stockyard.s. 
CHILDREN.     See  Pakse.sgers. 

Boy  injured  by  train  colliding 
with  cars  on  which  he  was  plav- 
ing.  Company  held  not  liable. 
Williams  r.  Kansas  Citv  etc.  R. 
Co..  (Mo.)  329. 

Child  on  track.  Fireman  may  tes- 
tify whether  child  had  time  to 
get  off  after  signal  was  given. 
Kansas  Pac.R.  Co.  v.  Whipple, 
(Kan.)  320. 

Contributory  negligence  of  chil- 
dren.   339  «,  336  n. 

Child  capable  of  exercising 

Judgment  responsible  for  exer- 
cise of  care.  Twist  i'.  Winona 
etc.  R.  Co.,  (Minn.)  336. 

Child  incapable  of  exercis- 
ing judgment  cannot  be  charged 
with.  Twist  V.  Winona  etc.  R. 
Co.,  (Minn.)  336. 

37  A.  &  E.  R.  R.  Cas.— 47 


Child  nineyearsof  age  must 

exercise  Kuch  care -as  its  capacity 
Ills  ii  for  exercising.  Western 
&  A,  R.  Co.  I-.  Young,  (Ga.) 
48<)- 

—  Child  playing  on  turn  table 

injured  by  catching  hi>:  foot  held 
guilty  of.  Twist  V.  Winona  etc. 
R,  Cfo.,  (Minn.)33fi. 

Infants  of  tender  years;  less 

discretion  required  from  degree 
dependsupon  ag(!  and  knowledge. 
Kansas  Pac.  R.  Co.  i:  Whipple, 
(Kan.)  320. 

Less  discretion   required  of 

infant;  degree  depends  upon  his 
age  and  knowledge.  Kansas  Pac. 
R.  Co.  -.:  Whipple,   (Kan.)   330. 

Crossing  track.  Contributory  neg- 
ligence.    341  «. 

Evidence.  Mother  as  witness  in 
suit  by  father  of  minor  child  for 
latter's  separate  use  and  benefit. 
Lapleine  1:  Morgan's  etc.  Co., 
(La.)  348. 

Injuries  lo  infant.     335  a, 

Right  of  action.     299  n. 

Turn  tables.    341  ». 

Negligent  killing  ol  infants.  329  n. 

Personal  injuries ;  damages  for. 
Child  nine  years  of  age  deprived 
ofamember;  pain. disfigurement 
and  impaired  capaci*v  should  be 
considered.  Western  &  A.  R. 
Co.  f.  Young,  (Ga.)  489. 

Hereditary  predisposition  to 

disease;  injury  aggravated  by; 
parly  in  fault  liable  for  entire 
damage.  Lapleine  t.  Morgan's 
etc.  Co..  (La.)  348. 

Two  rights  of  action  arise 

under  statute,  one  in  favor  of  in- 
fant and  one  in  favor  of  parent. 
Sibley  T.  Ralliffe,  (Ark.)  jgi;. 


Trespassing     on 

railroad     track. 

329  ». 

not    bound     to 

watch 

and  disco 

ver  boy  playing 

in    sw 

tch    yard 

Williams   ^. 

Kansa 

City   etc 

R.  Co.,  (Mo.) 

3^9' 

Instruction    that      plaintiff 

could  recover,  although  negli- 
gent, if  accident  could  have  been 
prevented  by  reasonable  care, 
held  erroneous.  Williams  v. 
Kansas  City  etc.  R.  Co.,  (Mo.) 
3*9- 


DigiLizedbyGoOglc 


CHILDREN. 

Wanton  injury  after  child's 

presence  wait  discovered  bv  en- 
gineer. Liability  of  company. 
Kansas  Pac.  R.  Co.  v.  Whipple, 
(Kan. J  320. 

COLLISION.     See  Passengers. 

CONFLICT  OF  LAWS.     See  Car- 

CONNECTING  LINES.     See  Car- 
riers ;    Passescers. 
CONSTITUTIONAL    LAW.      See 
Taxation. 

Alteration  of  gradu  crossings ; 
Connt-clicut  act  providing  lor  is 
valid  exercise  of  police  power  of 
State.  Westbrook  r.  New  York 
etc.  R.  Co..  (Conn.)  446. 

Carriers.  Llmiiatioii  of  linbillt7. 
Railroad  cannot  limit  it?  liability 
by  special  agreement.  Missouri 
Pac,  R,  Co.  I'.  Vandeventer, 
(Neb)  651. 

Claims  fordamages.  Vested  rights. 
Eminent  domain.     356  n. 

Vested  rights.  Injuries  caus- 
ing death.    35^1  ». 

Delegation   of   le<rislalive   power ; 

sionerK  power  to  make  rates,  is 
nol.  McWhorter  t.  Pen-.acola 
&  A.  R.  Co.,  (Fla.)  5<V.. 

Rates  ;  statute  reducing;  held  valid 
notwithstanding  contract  be- 
tween two  roads  for  interchange 
of  traffic.  Bulfalo  etc.  R.  Co.  v. 
Buffalo  St.  R.  Co,,  (N.  Y.)   200. 

Regulation  of  charges.  Enforce- 
ment of  tariff  which  will  not  pay 
operating  expenses  is  a  taking  of 

tropertv  without   compensation, 
ensacola  &  A.  R.  Co,  :'.  State, 
(Fla.)  579, 
Special  legislation.     Exception   of 
roads  at  seaside  resorts  from  act 
providing  for  appointment  of  re- 
ceiver.    Delaware  etc.  R.  Co.  v, 
Markley,  (N,J.)  411 
Statute   linii  " 
sonal  injur 
pany.     Power   to  repeal.    Penn- 
sylvania R.  Co,  I'.  Bowers,  (Pa.) 
353- 
CONTRACT.       See      Agent;     Of- 
ficers 
Monopoly,   Contract  between  rail- 
road company  and  line  of  steam- 
ers.   Question  of  law  and  fact. 


CONTRACT. 

South   Fla.    R.  Co.    i:   Rhoadr. 
(Ha.)  100. 

CONTRACTOR, 

Crossing.  Injury.  Verdict  aguintt 
company  and  contractor  ;  ver- 
dict over  a^inst  contractor  for 
amount  of  company's  liability, 
Dallas  elf.  R.  Co.  r.'Al.lc.  (Tex.) 
^.^v 

CONTRIKCTORV  NEOLIGENCK 


P,\ 


.;  Stai 


guilty  ol 
litis    V. 


Adult  must  give  that  care  and  at- 
tention l\.r  Ills  own  proleclion 
that  is  oi'dinurilv  expected.  Kan- 
sas Pac.  K.  Co.  :■.  Whipple. 
(Kan,)  3;o. 

Brick   vard  employe   pushing  car 

'  of  contrilnitorv  negligence. 
■:   Chicago    e'lc.   R.    Co., 
(Minn.)  299. 
Children.     See  that  heading. 
Personal    injuries.      Contributory 

negligence.    306  n.   - 
Reckless  or  wanton  injury  not  ex- 
cused by   fact   that  one  has  put 
himself' in  danger.     Kansas  Pac. 
R,   Co.   V.  Whipple,  (Kan.)  310. 
Sufficiency  of  finding.     306  a. 
CONVEYANCE. 

'■  Right  of  way,"  worde  in  grant 
describe  tlie  tenure  not  the  land 

E  anted,     Atlantic  etc.  R.  Co.  i-. 
esueur,  (Ariz.)  368. 
CORPORATION. 

Refusal  to  perform  duty.  One 
corporation  seeking  redress  on 
ground  that  another  has  refused 
to  perlorm  duty.  What  must  be 
shown.  Delaware  etc.  R.  Co.  :■, 
Central  etc.  Co..  (N,J-)  607. 

Unless  duty  has  been  created 

by    usage,    contract  or    statute. 
courts   cannot    be   called    upon. 
Delaware  etc.  R,  Co.   t:  Central 
etc.  Co.,  (N.J.)  607. 
CROSSINGS.      See     Streets  and 
Highways;  Trespassers. 
Oenerally. 
Boy  killed  at  crossing.    Sufficieno 

of  evidence.     521  n. 
Children.     Crotiing  track.      Con- 
tributory negligence.    341  w. 
Construction     ar  ' 
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CROSSINGS. 

Oenei-ally —  ConliMutd. 

CrOBsing  of  two  roads.  Effort  In 
agree  as  to  point  or  manner  of 
croGsingl  what  is  not  an  aver- 
ment as  (o.  Lake  Shore  etc.  R. 
Co.  -v.  Cincinnati  etc,  R.  Co.. 
and.)  «o. 

Effort  by  companies  lo  agree 

must  be  alleged  in  pclition. 
Lake  Shore  etc.  R.  Co.  :■.  Cin- 
cinnati etc.  R.  Co.,  (Ind.)  430. 

Cutting  rail  with  cold  chisel.  B.v- 
stander  injured  by  piece  of  iron 
striking  him  on  the  cj't.  held  en- 
titled to  recover.  Chicago  etc. 
R.  Co.  I-.  Harper,  (111.)  549. 

Detaching  train.  Part}'  killed  by 
rear  portion  after  engine  had  ran 
on  ahead;  company  held  not 
liable.  Chicago  etc.  R.  Co,  v. 
Hedges,  (Ind.)  s>6. 

Flagman;  ordinance  requiring  may 
be  passed  and  enforced  by  city 
under  general  grant  of  police 
power.  Western  Si  A.  R.  Co.  v. 
Voong,  (Ga.)  489. 

Surroundings     at    crossing 

held  to  warrant  finding  of  negli- 
gence in  not  providing.  Freeman 
r.  Duluth  etc.  R.  Co.,  ( Mich.)  soi. 

Gates;  statutory  obligation  to  main- 
tain. Horses  going  on  track. 
Company  held  liable  for  breach  of 
obligation.  Charman  v.  South- 
eastern R.  Co..  (Eng.)  495, 

Heap  of  refuse  on  land  adjoining 
highway  likelv  to  frighten  horses 
held  a  nuliance.  Brown  v. 
Eastern  etc.  R.  Co.,  {Eng.)  ,^58. 

Obitructed  view;  conduct  of  per- 
son approaching  crossing  with, 
held  to  entitle  him  to  recover. 
Close  f.  Lake  Shore  etc.  R, 
Co.,  (Mich.)  512. 

Duly  and  liability  of  com- 
pany obstructing  crossing  with 
freight  cars  when  traveller  is  in- 
jured. Close  V.  Lake  Shore  etc. 
R.  Co..  (Mich.)  S2J. 

Penalty  ;  statute  providing  for.  In 
case  of  death  of  passenger  not 
applicable  to  person  killed  at 
crossing.  Crumpiey  v.  Hanni- 
bal etc.  R.  Co.,  (Mo.)  357. 

Precautions  prescribed  by  statute  or 
ordinance;  negligence  as  a  matter 
of  law  for  n  railroad  not  to  use. 
Western  &  A,  R.  Co.  v.  Young, 
<Ga.)  489- 


CROSSINGS. 

Oenerally—  Centiutud. 

Speed;  duty  to  slacken,     478  ■. 

Evidence  offered  in  rebuttal 

to  testimony  of  defendant's  wit- 
nesses that  speed  was  the  same 
as  it  had  been  for  ten  days.  Close 
V.  Lake  Shore  etc.  R.Co.,(Mich.> 

Ordinance  regulating,  may 

be  passed  and  enforced  by  city 
under  general  grant  of  police 
power.  Western  &  A,  R.  Co.  i'. 
Young,  (Gd.)  489. 

Unavoidable  accident.  Instruction. 
510  «. 
Alteration  of  Ctoasings. 

Appeal.     453  n. 

Leased  road  is  road  of  lessee  within 
meaning  of  statute.  Westbrook 
V.  New  York  etc,  R.  Co,,(Conn.) 
446, 

Notice  of  petition  lo  be  given  to 
town,  necessity  of.  Westbrook 
:/.  New  York  etc.  R.  Co.,{Conn,) 
446. 

Object  of  statute  providing  for,  is 
to  remove  sources  of  danger  and 
act  is  valid.  Westbrook  v.  New 
York  etc.  R.  Co.,  (Conn.)  446. 

Objection  that  application  was  not 
authorized  by  directors  and  not 
in  due  form,  is  plea  in  abatement. 
Westbrook  r.  New  York  etc.  R. 
Co.,  (Conn.)  446. 

Petition  by  directors  of  company; 
what  is  sufHcient  compliance  with 
statute  authorizing.  Westbrook 
V.  New  York  etc.  R,  Co.,(Conn.) 
446. 

Petition  for  alteration  by  directors; 
when  sufficiently  authorized 
under  statute.  Westbrook  v. 
New  York  etc.  R.  Co.,  (Conn.) 
446. 

SutKciencv  of  allegation  in  petition 
asking  for  change  that  directors 
were    duly   authorized.      West- 
brook v.  New  York  etc.  R,  Co., 
■        (Conn.)  446. 

InjurieB  Caused  by  Defective  CtosB- 
Ing. 

Competency  of  evidence.    462  a. 

Frog  unblocked;  person  Injured  by 
catching  toot  in.  Evidence  as  to 
devices  adopted  by  other  States 
admissible.  Gulf  etc.  R.  Co.  v. 
Walker,  (Ten.)  342. 

Restoration.   Contractor's  duty  to 
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740  INI 

CROSSINGS., 

Injuries  CauBcd,  etc. —  Centimued. 
keep     crossing     tafe.       Verdict 
against  botii   companv  and  con- 
tractor.    Dsllas    etc.'R.   Co.  r. 
Able,(TeK.)  453. 

Contributorv      negligence. 

Plaintiff  exerciW  care  in  going 
on  track  witlioul  stopping  lo  in- 
spect it.  Dallas  etc.  R.  Co.  v. 
Able,  ;Tei.)  453, 

Instruction   tliat   if  carelul 

driver  could  not  drive  ordinarv 
team  across  railroad  defendant 
was  liable,  held  proper.  Dallas 
etc.    R.   Co.  V.  Able.  (Tex.)  4.S3. 

of  road   soas  not  unneces- 

arily  to  impair  its  usefulnet 


Able,  (Tex.)  4i;3. 

Reasonabit  time  for  restor- 
ing crossing  iiad  elapned  wiien 
injury  occurred.  Dallas  etc.  R. 
Co.T.  Able.  (Tex.)  453. 

Sufficiency  of  evidence.     461  ». 
Contributory  Negligence. 

Child  nine  years  of  age  must 
exercise  such  care  as  its  capacity 
fits  it  for  exercising.  Western  S: 
A.  R.  Co.  T-.  Young,  (Ga.)  489. 

Climbing  over  train  blocking  sireel 
and  jumping  down.  Direction 
of  trainman  immaterial.  How- 
ard V.  Kansas  City  etc.  R.  Co., 
(Kan.)  552. 

Degree  of  care  required  of  one  using 
track  to  walk  upon,  although  at 
the  moment  at  a  crossing.  Cen- 
tral R.  Co.  -v.  Raiford,  (Ga.) 
4S1. 


Failui 
Sortii. 


e  of  jury. 

negligence.  Instruction. 
Province  of  jury.  510  n. 

Horseii  already  across  track  and 
train  390  feet  away;  plaintiff 
guilty  of  negligence  in  not  driv- 
ofl  track.  Galveston  etc.  R.  Co. 
V.  Porfert,  (Tex.)  540. 

Instruction  that  if  person  in  wagon 
assisted  or  controlled  driver  no 
recovery  could  be  had,  held  in- 
correct. Galveston  etc.  R.  Co.  v. 
Kutac,  (Tex.)  470. 


CROSSINGS. 
Contributory  Negligence — Cant. 
Neglect  of  flagman's  signal.   509  «. 
Negligence  of  driver  of  wagon  not 
imputed  to  gratuitous  passenger. 
Galveston   etc.  R.   Co.  v.  Kutac, 
(Tex.)  470. 
Negligence     of    husband    driring 
veiiicle     not     imputed    to   wife. 
New    York  etc.  R.  Co.. 


Iloagr. 

(N.  Y.) 


479- 


Obstructed  view.  Crossing  track 
when  smoke  had  hcltled  down 
upon  road,  without  waiting  for 
its  disappearance.  Heanr  v. 
Long   Island    R.   Co..    (N.'  V.; 

.■isg- 


Party  familiar  with  crossing  killed 
by  portion  of  (rain  detached  from 
engine  whicli  ran  on  ahead.  Chi- 
cago etc.  R.  Co.  I'.  Hedges,(lnd,) 
516- 

Person  killed  while  crossing  five 
tracks  by  locomotive  of  unusual 
construction  which  made  no 
sound  and  gave  no  signal. 
Palmer  z:  New  York  etc.  R.  Co.. 
!N-V.)S33. 

Standing  on  defective  foot  board  of 
wagon.     509  n. 

Stopping  and  looking;  failure  of 
driver  to  exercise  precaution  of, 
held  contributorv  negligence. 
P'reeman  v.  Duiu'th  etc.  R.  Co, 
(Mich.)  501. 
Signals. 

Frightening  horses.    48S  n. 

Action  for  penalty.      4S9  n. 

By  whistle  sounded  at  cross- 
ing. Liahijity  of  companv. 
Bailev  v.  Hartford  etc.  R.  Co., 
(Conn.)  4S3- 

Negllgent  act  of  flagman.     4S9  ■■ 

Obligation  to  give  signals  applies 
only  lo  highway  crossing  and  not 
lo  defendant's  own  premises. 
Casey  r.  Canadian  Pac.  R.  Co.. 
(Ont.)  [72. 

Omission  to  give  signal  does  not 
impose  liability  when  it  in  no  way 
contributes  to  accident.  Shoe- 
brink  V,  Canada  A.  R-  Co-,{Ont.) 
46). 

Penalty,  (ij. 000, recoverable  under 
statute  for  death  cauted   by  fail- 


jv  Google 


CROSSINGS. 

Sigiuls —  Cont  timed. 

ure  to  ring  bell,  Cnimpley  v. 
Hannibal  etc.  R.'Co.,  (Mo.)  357. 
Statute  requiring  signal  within  80 
rodR  of  crossing;  under  circum- 
stances held  not  negligence  to 
give  within  45  rodB.  Bailev  v. 
Hartford   etcR,   Co.,    (Conn.) 

St;itutor7  requirements  not  appli- 
cable to  trespassers.  Failure  to 
coraplv  as  evidence  of  negligence. 
Central  R.  Co.  ;'.  Raiford,  (Ga.) 
+81. 

Who    are    entitled    to   benefit   of 


jgnal. 


470  « 


Obstructing  Crossing  and  Highway. 

Box  cars.  Kriphtening  horses. 
Complaint  held  sufficient.  Pitts- 
burgh etc.  R.  Co.  :■-  Kltlev,  ( Ind.) 

Evidence.  Witness  in  defendant's 
emplov  cannot  be  asked  if  he 
gave  his  opinion  that  the  com- 
pany was  careless.  Close  v. 
Lak'e  Shore  etc.  R.  Co.,  [Mich.) 
5'=- 

Freight  cars  standing  across  high- 
way'; statutory  requirements  not 
complied  with,  Pittsburgh  etc. 
R.  Co.  V.  Killey,  (Ind.)  t,\\. 

Frightening  horses.  Complaint 
need  not  aver  what  employes 
placed  cars  on  track  or  their  dtitv 
to  move  them.  Pittsburgh  etc. 
R.  Co,  r.  Killev.  (Ind.)  51 1. 

Evidence  of  other  accidents 

admissible.      Pittsburgh  cic.  R. 
Co.  7-.  Killev,  (Ind.)  511, 

Pleading.     t,\=,'n. 

Horses  taking  fright  at  cars.  516  n. 

Negligence.    461;  ». 

View  by  jury.      Proof  by   officer  In 

charge    thai    cars    were   not   in 

same  situation.      Close   r.  Lake 

Shore  etc.  R.  Co.,  (Mich.)  iU, 

CULVERT. 

Evidence,  Expert  stated  that  cul- 
vert was  llie  largest  he  had  ever 
buill.  Evidence  as  to  larger 
culverts  of  olhcr  roads.  Emcrv 
V.  Raleigh  &  G,  R,  Co..  (N.  Can) 

EKlraordinary  rain  falls;  company 
not  liable  lor  damages  resulting 
■  from.  Emerv  ;-.  Raleigh  &  G. 
R.  Co,,  (N.  Car,)  253. 

Flooding.     Adverse    user.      Right 


CULVERT. 

to     maintain     culvert 

land  acquired  hj  proof  of  tv .. 

years'  user.  Emerv  *.  Raleigh 
&   G.  R.  Co..  (N.  Car,)  153. 

Contributory  negligence  in 

constructing  brick  yard  and 
planting  crop  on  land  formerly 
flooded.  Emerv  z:  Raleigh  &  G, 
R.  Co.,  (N.  Car)  353. 

Contributory      negligence. 

Land  owner  not  compelled  to 
abandon  land  because  culvert 
was  improperly  constructed  and 
he  knew  ii.  Emerv  v.  Raleigh 
&G,  R.Co.,  (N,crar.)2S3, 

Estoppel;   proceedings   for 

condemnation  will  not  operate 
as  In  an  action  for  flooding  land. 
Emerv  v.  Raleigh  &  G.  R.  Co., 
(N.Car.)J53, 

Sufficiency  of  Culvert.     2153  n. 

Company   must    construct 

culvert  which  will  carry  otT 
water  from  ordinary  rains.  Em- 
erv T'.  Raleigh  &  G".  R.  Co..  (N. 
Car.)  253. 

Evidence,      Reputation   ot 

engineer  cons  I  rue  ting  culvert. 
Emerv  v.  Raleigh  &  G.  R.  Co., 
(N.Car.)   ,53. 

DAMAGES. 

Claim  for  damages.    Vested  rights. 

Eminent  domain,     356  ■. 
Excessive    damages    for    personal 

injuries,     \sf)  s. 
(1.000  for  injuries  sustained 

bv  middle-aged  woman  held  not 

excessive.      New   York   etc.   R. 

Co,  V.  Doane,  (ri¥l.)87. 

(4,000.   for  spinal    injuries 

likelv  to  prove  permanent.  Mis- 
souri Pac.  R,  Co.  f.  Shuford. 
(Tcv.)  .94, 

tfy.^oo  not  excessive  for  loss 

of  one  eve,  vrrlebra  out  of  line, 

.  and  slight  paralvsis,  Dallas  etc. 
R.Ccr,  Able.  (Tex,)453. 

$i4,ifi7,  held   not  excessive 

for  injury  10  leg  disabling  person 
for  lite.  Galveston  etc,  R.  Co. 
V.  Porfert.  (Tex.)  540. 

Exemplary  damages.  Act  of  serv- 
ant corn  milted  maliciously  and 
not  connecled  wilh  his  duties. 
Ratificatfon,  Dillingham  v.  An- 
thony, (Tex,)  1, 

Baggage;  refusal  to  deliver 

at  Tegular   stopping   place;  jury 
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DAMAGES. 

may  award  excmplarj-  damages. 
Pittsburgh  etc.  R.  Co.  v.   Lyon, 

(P,-..)  nu 

Expulsion    of   passengers. 

ii6  ».  198  ». 

Gross  negligence  must  have 

contributed  to  the  accident.  In- 
struction lield  erroneous.  Mis- 
souri Pac.  R.  Co.  V.  Johnson, 
(Tex.)  128. 

Instruction.     198  «. 

— : —  Instruction  as  to  gross  neg- 
ligence, and  ordinary  care  con- 
sidered and  held  erroneous. 
Missouri  Pac.  R.  Co.i'.  Shuford, 
(Tex.)  194- 

Negligence    01      servants, 

when  m^iciouE,  oppressive,  or 
reckless,  eiempiary  damages 
may  be  recovered.  Quinn  v,  S. 
Car.  R.  Co.,  (S.  Car.)  166. 

■ Person    injured  owing  to 

(rack  of  railroad  being  out  of  re- 
pair. Instructions  considered. 
Missouri  Pac.  R.  Co.  v.  Shuford. 
(Tex,)  194- 

Torts  of  servants;  recovery 

of     exemplary     damages      for. 

When   recoverable,     198  n. 

Personal  injuries.  Child  nine  years 
of  age  deprived  of  a  member, 
pain,  diitigurement  and  Impaired 
capacity  should  be  considered. 
Western  U  A.  R.  Co.  f.  Young, 
(Ga.)  489-  ,       , 

Disease  developed  or  aggra- 
vated by  injury.     3SJ». 

Double  recovery;  award  for 

"mental"  anguish"  and  ■■fright" 
held  to  give,  Galveston  etc.  R. 
Co.  ti.  Porfert,  (Tex.)  540. 

Existing  disease  which  ag- 
gravated injury.  Plaintiff  en- 
titled to  compensatory  damages. 
Louisville  etc.  R.  Co.  v.  Snider, 
(Ind)  137-  .     .         „    . 

Future    physical     suffermg 

whicli  is  reasonably  certain  W 
result.  Htutz  v.  Chicago  etc.  R. 
Co.,  (Wis.)  187. 

lleredilary  predisposition  to 

disi^ase,  injury  aggravated  by; 
partv  in  fouU  liable  for  entire 
damage.  Lapleine  r.  Morgans 
etc.  Co..  (La.)  34S. 

Interest  not  to  be  added  tc 

awarded  damatjcs  for.  Western 
&  A.  R.  Co.  :•.  Young,  (Ga.)  489. 


DAMAGES. 

Peril  and  fright-     193  ». 

Peril   and   fright  attending 

accident;  jury  entitled  to  con- 
sider. StuU  r.  Chicago  etc.  R. 
Co.,  (Wis.)  187. 

Pleading.  Instruction.  l3Ga. 

Sick  person;  when  duly  of 

care  is  violated  as  to,  measureof 
damages  is  the  injury  done. 
Lapleine  T'.  Morgan  s  etc.  Co^ 
(La.)  348. 

Statute     fixing     maiimuin 

amount  recoverable;  acceptance 
by  company  incorporated  l>erore 
its  enactment.  Power  to  repeal. 
Pennsylvania  R.  Co.  v.  Bowers. 
(Pa.)  3S3- 
DEATH.  See  Passexgers. 

Claims  fordamages.  Vested  righU. 

356  ». 
Damages.  Prospective  losses;  jutt 
may  include  and  are  not  limited 
to  losses  actually  sustained  at 
precise  period  o{  death.  Searle 
V.  Kanawha  etc.  R-  Co.,  (W. 
Va.)  179. 

Where  father  is  killed  jury 

may  consider  nurture  and  train- 
ing his  children  would  have  re- 
ceived. Searle  v.  Kanawha  etc. 
R.  Co..  (W,  Va.)  179. 
Evidence.  Coroner's  verdict  that 
deceased  was  accidentlv  run  over; 
inadmissible  in  action  for  death. 
Memphis  &C.R.  Co.v.  Wom- 
ack,  (.Ma.)  30S. 

Declaration     of    trainman 

that  thev  had  run  overand killed 
man  lie  Id  not  admissible. 
Memphis  &  C.  R.  Co.  v.  Wom- 
ack,  (Ala.)  308. 
Missouri  statute  as  to  injuries  caus- 
ing   death.      Construction      of. 

Negligence  causing  death.  Statu- 
tory liability.    34;  h. 

Parent  and  child.  Child  morr 
than  twenlv-one  years  old  en- 
titled to  recover  lor  death  ol 
parent.  Galveston  etc.  R.  Ca :-. 
Kutac.  (Tex.)  470, 

Children  may  maintain  ac- 
tion under  stattite  alUiough  their 
father  had  brouglit  suit  un  success - 
fullv.  Galveston  etc.  R.  Co.  r. 
Kuiac.  (Tex.)  470. 

Pleading,  Amendment,  Retusal 
to  allow  withdrawal  of  admisHon 
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that  death  directly  reeutled  from 
accident  upheld,  litis  v.  Chicago 
etc.  R.  Co.,  (Minn.)  209. 

Declaration  not  demurrable 

because  it  names  widow  and 
children  and  avers  that  damages 
claimedaccmetothem.  Searle  f . 
Kanawha  etc.  R.  Co.,  (W.  Va.) 
179. 
DISCRIMINATION.    See  Express 

Companies. 
EMINENT  DOMAIN. 

Claims  for  damages.  Vested 
rights.    356  «. 

Delegation  of  power.  Effort  to 
agree.    446  b. 

Effort  to  agree;  objeclion  that  com- 
pany failed  10  make;  no  pre- 
sumption of  waiver  by  land 
owner.  Lake  Shore  etc.  R.  Co. 
V.  Cincinnati  etc.  R.  Co.,  (Ind.) 
430- 

Flooding.  Estoppel;  proceedings 
for  condemnation  wit]  operate  as, 
in  action  for  flooding  land. 
Emery  v.  Raleigh  &  G.  R.  Co., 
(N.  Car,)  IJ3. 

Railroad  crossmg.  Effort  bjr  com- 
panies to  agree  must  be  alleged 
in  peliljon.  Lake  Shore  etc/  R. 
Co.  V.  Cincinnati  etc.  R.  Co., 
{Ind.)  430. 

Effort  to  agree  as  to  point 

or  manner  of  crossing;  what  is 
not  an  averment  as  to.  Lake 
Shore  etc.  R.  Co.  ;>.  Cincinnati 
etc.  R.  Co.,  (Ind.)  430. 

Surface  water.  Right  to  cut  ditches 
and  discharge  surface  water  into 
land  owner's  ditches.  Overflow, 
damnum  absque  injuria.  Bell 
p.  Norfolk  &S.  R.Co..  (N.Car.) 
270. 
ELEVATED      RAILROAD.       See 

Passksoers. 
EQUITY.    See  Recriver, 

irreparable  damage.  There  can 
be  no  damage  irreparable  or 
otherwise  where  there  is  no  viola- 
tion of  a  right.  Delaware  elc. 
R.  Co.  V.  Central  etc.  Co.,  (N. 
J.)  607. 

When  interference  of  court 

of  equity  is  justified  on  ground  of, 
Delaware  etc.  R.  Co.  v.  Central 
etc.  Co.,  (N.J.)  607. 

Legislative  power;  chancery  courts 
are  not  anj  more  than  anv  other 


EQUITY. 

courts  clothed  with.      Delaware 

etc.   R.  Co.  V.  Central  etc,  Co., 


chancery  may  enforce  but  can- 
not create  obligation.  Delaware 
etc.  R.  Co,  -u.  Central  etc.  Co,, 
(N.J,)6o7. 

Vice  .chancellor  cannot  entertain 
jurisdiction  enceptwhen  referred 
to  him  by  order.  Delaware  etc. 
R.  Co.  V.  Markley,  {N.  J.)  431,   ' 

Vice  chancellor;  case  heard  bj", 
without  objection.  When  loo 
late  to  ratse>  question  as  to  his 
right  to  hear  case,  Delaware 
etc.  R.  Co.  V.  Markley,  (N.J.) 
421. 

Violation  of  legal  right  to  com- 
plainant's irreparable  injury. 
What  must  be  shown.  Delaware 
etc.  R.  Co.  V.  Central  etc.  Co., 
{N.J.)6o7. 
ESTOPPEL. 

Flooding,  Proceedings  for  condem- 
nation will  not  operate  as  estop- 
pel in  an  action  for  flooding  land. 
Emery  i'.  Raleigh  &  G.  Co., 
(N.C^ar.)iS3, 

Limitation    of    carrier's    liability. 
64s  «. 
EVIDENCE. 

Assault.  Evidence  of  remark 
made  by  conductor  that  he  "had 
done"  plainlitf  up  with  his  punch. 
Dillingham   i',   Anthony,  (Tex,) 

Coroner's  verdict  that  deceased  was 
accidentally  run  over  inadmis- 
sible in  action  for  death,  Mem- 
phis &  C.  R.  Co,  V.  Womack, 
(Ala.)  308. 

Declarations  of  president  of  street 


the    I 


Adm 


ninghar 


sibilitj 


mpanv.   , 

Ricketts  7'.  Y- 

Co..  (Ala.)  1: 
of  ticket    agent  made  some 

days  after  sale   of   ticket.     Ad- 

mUEiibility.    St.  Louis  etc.  R,  Co. 

V,  Mackie,  (Tex.)  94. 
of  trainman  that  thev  had 

run  over   and    killed   man.  held 

not  admishible.     Memphis  &  C. 

R.  Co.  V.  Womack,  (Ala.)  308. 
Statements  made  by  parties 

standing   around    camp   nre   an 
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EVIDENCE. 

hour  or  two  alter  collUion.   Mii- 
Bouri  Pac.  R.  Co.  v.  Ivey,  <Tei.) 
46. 
Derailment   of  train.     Res   gestae. 

136  >. 
Expert;  testimon/  of,  that  culvert 
was  the  largest  he  had  ever  con- 
structed. Evidence  that  another 
road  had  buiit  larger  culvert. 
Emery  v.  Raleigh  &  G.  R.  Co.. 
{N.  dar.)  :,S3. 
Former  trial.  Reading  from 
opinion  of  appellate  court  on 
first  trial  statement  lo  support 
which  no  evidence  was  adduced. 
Wallace  f.  Western  N.  Car.  R. 
Co..  (N.  Car.)  159. 
InjuricB  to  child.  Mother  as  a 
witness  in  suit  by  father  of  minor 
child  for  la  ttert, 'separate  use  and 
benefit.  Lapleine  i-.  Morgan's 
etc,  Co..  (La.)  348. 
Obstructing  highway  with  cars. 
Witness  in  defendant's  employ 
cannot  be  asked  if  he  gave  his 
opinion  that  the  company  was 
careless.  Close  v.  Lake  Shore 
etc.  R.  Co..  (Mich.)  512. 
Officer,  Action  for  services  in  ob- 
taining loan  for  an  investment 
company.  Evidence  that  it  was 
real  owner  of  railroad  inadmis- 
Kihle.  Ten  Eyck  v.  Pontiac  etc. 
R,  Co.,  (Mich.)  173. 
Parol  evidence;  director's  proceed- 
ings shown  bv,  where  no  record 
is  kept.  Teh  Evck  v.  Pontiac 
etc.  R.  Co..  (Mich.)  173. 

Telegram     not    reduced  to 

writtnc  by  sender.     Parol   testi- 
monv      Terrc  Haute  etc.  R.  Co 
V.  Stockwell.  (Ind-l   J7S. 
Personal    injuries.     Condition     of 

family.  186  ■. 
'Effects  of  accident.  Plain- 
tiff mav  show  thai  injury  ren- 
dered her  unable  to  perform  her 
work.  Stutz  T.  Chicago  etc.  R 
Co..  (Wis.)  187. 

Examination   of   plaintiff'i 

person.  Physician  named  hy 
defendant.  Missouri  Pac.  R.  Co. 
I..  Johnson.  (Tex.)  uS. 

Expert    witness    may   give 

opinion  as  to  nature  and  extent 
of      Louisville   etc.     R.   Co.    r. 
Snider.  (Ind,)  137. 
Reputation  of  engineer  construct- 
ing culvert  on  trial  of  issue  as  to 


EVIDENCE. 

whether    culvert   «a«   Buffident 
Emery   i'.  Raleigh  etc.   R.  Co., 
(N.  Car.)  253. 
Reward  offered  bv  superintendent 
Admissibilitv  of  evidence  to  shOw 
that  the   offer  was  that  of  com- 
pany.    Central  R.  &  B.  Co.   t. 
Cheatham,  [Ala.)  282. 
Evidence  as  to  circulars  be- 
ing  posted   admissible   to  show 
that     company    was    cognisant. 
Central   R.  &   B.  Co.  v.  Cheat- 
ham. (Ala.)  182. 
Signal.     PosUve  testimony  entitled 
to   more   weight    than   negative 
evidence  of  witness  who  said  he 
did  not   hear  it.     Sibley  t.  Rat- 
liffc.  (Ark.)  ig";. 
Similar   accidents    resulting    from 
cars  obstructing  crossing;    evi- 
dence of  admissible.     Pittsburgh 
etc.  R.  Co.  r.  Kitlej,  (Ind.)  511. 
Transfer  of   street    railway   com- 
pany  and    its    franchise.     How 
proved.   Ricketts  v.  Birmingham 
St.  R.  Co.,  (Ala.)  12. 
Trespasser     on     track.      Fireman 
may   testify   whether  child  had 
time   to  gel  off  after   signal  was 
"  given.     Kansas   Pac.  R-  Co.   ;■. 

Whipple,  (Kan.)  320. 
View  bv  jury  ol'  crossing  obstructed 
bv  cars. '  Proof  by  officer  in 
cliarge  that  cars  were  not  in 
same  situation.  Close  r.  Lake 
Shore  etc.  R.  Co.,  (Mich.)  522. 
EXPRESS  COMPANY. 

Discrimination.  Evasion  of  stat- 
ute requiring  railroads  to  extend 
facilities  to  all  express  companies. 
International  Ex.  Co.  :'.  Grand 
Trunk  R.  Co..  (Me.)  612. 

Statute  requiring    railroads 

to  extend  facilities  protects  for- 
eign express  companies.  Inter- 
national Ex.  Co.  T  .  Grand  Trunk 
R.  Co..  (Me.)6i;. 
Rates,  Discrimination.  Other  con- 
sidcralion-.  6^4  ». 
FENCES.     Sec  Crossings. 

Frightening  horses.     Injury  owmg 
to  failure  to  fence.    489  ». 
FIRE.     See   B.\w\gk;    Cariiiers  : 

W.^RKHo^■seM.^^. 
FLAGMAN.     See  Crossings. 
FRANCHISE. 
1         Transfer.     Leginlative  consent    lo 
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FRANCHISE. 

transfer  and  release  from  oblJga 
tioDs  necesBarj  to   relieve  com 
pany   from    liability.    Chollette 
V.  Omaha  etc.  R.  Co.,  (Neb.)  i6- 
Transfer  of  a   street  railway  com- 
pany  and   its   francliises.     How 
S roved.    Rickettsi'.  Birmingham 
t.  R.Co.,  (Ala.)  12. 
Transfer  of  property  and  franchises 
bystreet  railway  company  unau- 
thorized   without    authority     of 
legislature.  Ridietts  z;  Birming- 
ham St.  R.  Co.,  (Ala.)  II. 
Transfer.     Unauthorized    transfer 
does  not   relieve  companv  from 
liability.      Chollette    i'.    Omaha 
etc.  R.  Co.,  (Neb.)  ifi. 
FRIGHTENING      HORSES.      See 

Cros.sin-i;s  ;    Sionals. 
FROGS.     See  Crossings. 
GRANT.     See  Coxveyanch. 
GROSSRECEIPTS.  SeeTAXATiON. 
HUSBAND      AND      WIFE.       See 

CllILDRK^-. 

Imputed  negligence.  Negligence 
of  husband  driving  vehicle  not 
imputed  to  wife,  iloagi-.  New 
York  etc.  R.  Co.,  (N.  Y.)  479. 

IMPUTED  NEGLIGENCE.  Sec 
Passengers. 

INDICTMENT.      See    Interstate 


INFANTS.     See  Childrkx. 
INJUNCTION. 

Corporation  seeking  redress  against 
another    corporation    fuilinj;    to 
perform   duty.      What   must   be 
shown.    Delaware  etc.  R.  Co,  z: 
Central  etc.  Co..  {N.  J.)  607. 
Official  discretion.   Courts  will  not 
interfere   with   action  of   offifcr 
^    injunction.     McWhorter '  v. 
Fensacola   &   A.   R.  Co.,  (Fla.) 
566. 
Rates;  bill  to  enjoin   commission- 
ers from  promulgating;  when  a 
suit  against  the  State.  McWhor- 
ter V.   Pensacola   &   A.  R.  Co., 
(Fla.)  566. 
INSURANCE.     SeeCARRtEHK. 
INTEREST.     See   Damages;    Tak- 

INTERSTATE  COMMERCE.    See 
Taxation. 

Interstate  commerce   act.     Indict- 
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INTERSTATE  COMMERCE. 

rates  lietween  two  points  in 
State  over  road  extending  across 
neighboring  State.  State  r. 
Chicago  etc.  R.  Co.,  (Minn.) 
601. 

cannot  prescribe  rates   for 

carriers  in  another  State.  State 
V.  Chicago  etc.  R.  Co.,  (Minn.) 


JUDICIAL    NOTICE.      See    Ordi- 

JURISDICTION.     See  Eqj,iTY. 

Continuous  line  of  road  running 
from  Georgia  to  North  Carolina 
and  through  South  Carolina ; 
jurisdiction  of  Georgia  court 
though  cause  of  action  did  not 
originate  in  that  State.  Hills  ;'. 
Richmond   ii  D.  R.  Co.,  (C,  C.) 

LEASE. 

Alteration  of  crossing.  Leased 
road  IS  road  of  lessee  within 
meaning  of  statute.  Westbrook 
V.  New  York  etc.  R.  Co., 
(Conn.)  446. 

Service  of  process  under  Georgia 
statute  sufHcicntly  made  at  place 
alleged  to  have  been  principal 
office  of  lessee  and  lessor.  HilU 
!■-  Richmond  &  D.  R.  Co.,  (C. 
C.)  44- 

Unauthorized   lease.     Liabllitj'   of 
lessor.     Id  H. 
LICENSE.     Sec  Taxation  ;  Tres- 

Implied  license  to  go  on  track.  312 

LIMITATIONS.  STATUTE  OF. 
Amended     complaint     filed    ader 
statutory    period ;    statute    held 
not  available.     Chicago   etc.  R. 
Co.    I'.   Bills.  (Ind.)  lit. 
Amendment  of  complaint.     135  ». 
Personal  injuries.     Action  by  hus- 
band to  recover  for  loss  ofwife's 
senices.     Maison   v.   Delaware 
etc.  R.  Co.,  (N.  Y.)  161. 
LIVE  STOCK.     See  Passengers. 
MANDAMUS. 

Municipal   aid.     Taxation.     405  > 
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MASTER    AND    SERVANT. 


iiilt.     See  Passexui 


Punitive  damages.  Malicious  act 
of  servant  not  connected  wilii 
hh  duties.  Katilication.  Dill- 
ingham r.  Anthonv.  (Tex.)  l- 

MINOR.    SeeCiiiLi>m;"N-. 

MONOPOLY.     See  Contracts. 

MUNICIPAL  SLHSCRIPTION, 
See  Taxation. 

NEGLIGENCE.  SeeCoN' 


Ne< 


r;MA 


Pass 


D  gratui 


— Neglij^ence    o 

wagon  not  Imputed 

passenger.      Galvesion    eic.    k.. 

Co.  V.  Kutac,  (Tex.)  470. 

Negligence  of  husband  driv- 
ing vehicle  not  imputed  to  wife 
riding  with  him.  Hoag  t-.  New 
York  etc.  R.  Co..  (N.  V-J  479. 

New  invention;  railroad  not  re- 
quired to  dliK^ard  reasonably  safe 
appliances  in  order  to  iiilroduie, 
C;iilf  elc.  R.  Co.  :■.  Walker. 
(Tex.)  34i. 
NUISANCE. 

Heap  of  refuse  on  land  adjoining 
hi|{hway  likelj'  to  I'rightcn 
horses  held  a  nuisance.  Brown 
V.    Eastern   etc.   R.   Co.,  (Eng.) 


Action  for  services  in  obtaining 
lr)an  for  an  investment  company. 
f^videncc  thut  it  w;i6  real  owner 
of  railroad  inadmissible.  Ten 
Evck  ;:  Pontine  etc.  R.  Co.. 
(Mich.)  .;7V 

Attorney  :  ci«ployment  of.     27S  «. 

DeclaratttmK  of  president  of  street 
railway   company 
ship   of  lines  fnrn 
bv  company.     Rii 
ingham  St.'R.  Co..  (.Via.) 

Directors,      Compensation   f 


t   operated 


Proceedings  shown  hv  parol 

testimonv  where  no  record  is 
kept.  Ten  Kvck  ;■.  Poiiliac  etc. 
R.  Co..  (Mich.)  37.1. 


OFFICERS. 

Services   as    attorney   and 

other  services  not  embraced  in 
dutiesof  director  ;  implied  agree- 
ment to  pa  v  for.  Ten  Eyck  v. 
Pontiac  etc.  R.  Co.,  (Mich.)  373. 

Superintendent  has  authority  to 
offer  reward  for  detection  of  per- 


See  Crossings;  Sicnai-s;  Tax- 

Judicial  notice.  'Existence  of  or- 
dinance is  matter  for  jurv;  court 
cannot  notice  it  judiciallv.  West- 
ern Si  A.  R.  Co.  V.  Young, 
(Ga.)  489. 

Unreanonable  ordinance  cannot  be 
valid.  Western  &  A.  R.  Co.  ;■. 
Young,  (Ga.)  489. 

Validity   of  municipal  ordinances. 
494"- 
PARENT  AND  CHILD.  See  Cwit- 

Dcath  of  parent  ;  child  entitled  to 
recover  for  although  more  than 
twentv-onc  years  old.  Galves- 
ton etc.  R.  Co.  !■    Kutac,  (Tex.) 


Children  n 

lion  under  statute  although  their 
father   had   brought   suit  unsuc- 
ces~rullv.     Galveston  etc.  R.  Co. 
!■.  Kula'c.  (Tex.)  470. 
P.\SSEN(.ERS.        Sec     Baocage  ; 

TUKKTS. 

Generally. 

Alighting.  Assistance  to  passen- 
Kcrs  alighting  on  nmall  \>ox ;  duty 
lit  conipunv  to  render.  Missouri 
Pac.   R.  Co.  r.  Wortham.  (Tcs.) 


hoarding      stationary 
of  compnnv  to  furnish 
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PASSENGERS. 

Qeneral  ly —  Coaiia  ued. 

prevent  accident.  Keller  i'. 
Manhattan  R.  Co.,  (N.  Y.)'6o. 

Arrest  of  disorderly  persons. 
Statutory  authority.     liG  n. 

Assault.  Evidence  of  remark  made 
bv  conductor  that  he  "  had  done" 
plaintiff  up  with  his  punch.  DiM- 
ingham  i'.  Anthony,  {'Ve\.)  i. 

L.tabiiity   of   companj'    for 

malicious  assault  bv  conductor 
on  passenger.  DiElinghain  i>. 
Anthonj",  (Tex.)  l. 

Punitive  damages  for  ma- 
licious assault  on  passenger  by 
conductor.  Ratification  by  com- 
pany. Dillingham  i'.  Anthony, 
(Te'x,)  1. 

Bridges.  Inspection.  Duty  of 
company  to  test  material  and  to 
inspect  bridges  from  time  to  time. 
irf>uisville  etc.  R.  Co.  :■-  Snider, 
(Ind.)  137. 

Carrying  beyond  destination. 
Natural  cansequences  of  injury, 
burden  of  proof.     lS6  ». 

Carrying  past  station.  Duty  of 
company  to  back  train  down  to 
platform  and  not  to  compel  pas- 
senger to  alight  and  walk  b«ck. 
New  York  etc.  R.  Co.  v.  Doane, 
(Ind.)  87. 

Coinsion.-  Evidence.  Siatemente 
made  bv  parties  standing  around 
camp  lire  an  hour  or  two  after 
collision.  Missouri  Pac.  R.  Co. 
V.  Ivey,  (Tex.)  46. 

Imputed  negligence.  Neg- 
ligence of  carrier  not  imputable 
to  passenger.  New  York  etc. 
R.  Co.  r.  Cooper.  (Vu.l  33. 

Negligence   of   carrier  not 

imputed  to  passenger.     44  m. 

Steamboat's  tug  attempting 

to  cross  ferrybo.it's  bow:  nejfli- 
gcnce  shown  New  York  etc. 
R.  Co.  f. Cooper.  (Va.)  33. 

Connecting  tines.  Company  carry- 
ing passenger  through  to  point 
on  connecting;  road  without 
change  liable  for  negligence  at 
destination.  C  hollettc  ;'.  Omahn. 
etc.  R.  Co..  (Xeh.)  16. 

Contracting  company   held 

liable  for  in;urv  hv  negligence  of 
Washington  t.  Raleigh  &  G.  R. 
Co..  (N.  Car.)  .5. 

Liability  in  the  carriage   of 

passengers.    31. 


PASSENGERS. 
Ge  neially —  Con  tin  tied. 

Declarations,  Pleading.  Aver- 
ment that  decedent  was  killed  by 
overthrowing  of  car,  held  not  de- 
murrable. Searle  v.  Kanawha 
etcR.  Co.,  (W.  Va.)  179. 

Defective  switches.  Unblocked 
frogs.     347  n. 

Defective  track.  Company  held  to 
utmost  care  in  care  of  track  and 
bridges.  Searle  v.  Kanawha  etc. 
R.  Co..  (W.  Va.)  :79. 

Condition  of  track.  Un- 
precedented weather.     135  n. 

Exemplary  damages  for  in- 
juries caused  by.  Instructions 
considered.  Missouri  Pac.  R. 
Co,  V.  Shuford.  (Tex.)  194- 

Negligence  in  maintaining. 

'35  "■ 

Under  statute  company  li- 
able if  before  accident  road 
would  have  indicated  that  it  was 
unsafe.  Lifllejohn  v.  Fitchlnirg 
R.  Co..  (Mass.)  S4. 

When    company   can  avail 

itself  of  defense  of  unprecedented 
t)ad  weather.  Missouri  Pac.  R. 
Co.  zj.  Johnson,  (Tex.)  1:8. 

Degree  of  care.  Collision.  Re- 
fusal to  instruct  as  to  degree  of 
care  required  where  question  was 
as  to  contributory  negligence. 
New  York  etc.  R.  Co.  v.  Cooper, 
(Va,)33. 

Greatest  possible   care  and 

diligence  required,  Searle  v. 
Kanawha  etc.  R.  Co.,  (W,  Va.) 
179. 

Omission  of  carrier  to  ex- 
ercise highest  degree  of  care  con- 
stitutes negligence.  Louisville 
etc.  R.  Co.  -■.  Snider.  (Ind.)  137. 

Slightest     neglect    renders 

company  liable  in  damages  for 
causing  death.  Searle  t:  Ka- 
nawha etc.  R.  Co..  (W.  Va.) 
179. 

Derailment  of  train.  Negligence. 
Province  of  jury.      131;  n. 

Weight  of  evidence.     136  ». 

Diseased  person  ;  injury  to.  Lia- 
bility of  carrier.     140  n. 

Elevated  railroad.  Snow  on  step. 
Passenger  slightly  intoxicated 
fell  and  was  killed.  Negligence 
not  shown.  Kelley  v.  Manhat- 
tan R,  Co..  (N.  Y.J  60. 

Exemplary     damages      recovered 
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PASSENGERS. 
Generally —  Ca  ntin  ued. 
when  negligence  of 
malicious,  oppressive  or  reckless. 
Quinn  v.  S.  Car.  R,  Co.,  (S.  Car.) 
166. 

Recovery  of  for  torts  of  ser- 
vants.    171  n. 

Free  PaB6.     See  TitKETs. 

Freiglit  train.  Discharging  pas- 
sengers. Duty  of  company  to 
bring  train  to  platform  or  other 
convenient  place.  New  York 
etc.  R.  Co.  I'.  Doane,  (ind.)  87. 

Expulsion  of  passenger  vio- 
lating rule  b_v  riding  on  freight 
train  ivithoiit  permit.  Pleading. 
Variance.  Thomas  :■.  Chicago 
etc.  R.  Co..  (Mich.)  loS. 

Permil.      Rule    forbidding 

passengerson  I'reight  trains  with- 

^  out  written  order  of  superinten- 
dent is  reasonable.  Thomas  v. 
Chicago  etc.  R.  Co.,  (Midi.J 
108. 

Sudden  jerk  causing  pas- 
senger to  fall  to  floor.  Instruc- 
tion as  to  overloading  or  neg- 
ligent management.  Wallace  :'. 
Western  N.  Car.  R.  Co.,  fN. 
Car.)   159. 

Intoxicated  person  entering  train 
without  right  and  without  knowl- 
edge of  conductor.  Duty  of  com- 
pany. Missouri  Pac.  R.  Co.  i^. 
Evans,  (Tex.)  144. 

Jumping  from  train  through  fright. 
193  «. 

Leased  line  which  lessor  undertook 
to  keep  in  repair  ;  accident  oc- 
curring on.  Recover^'  against 
lessee.  Littlejohn  i'.  FItchburg 
R.  Co.,  (Mass.)  ,S4- 

Limitation  of  action.  Statute  held 
not  available  notwithstanding 
amended  complaint  was  filed 
after  statutory  period.  Chicago 
etc.  R.  Co.  !■:  BiiiB,  (Ind.)  iii. 

Limiting  liability  for  injuries  re- 
sulting from  carrier's  own  negli- 
gence or  negligence  of  its  sev- 
vants.  unauthorized.  Missouri 
Pac.  R.  Co.  I'.  Ivcy,  (Tex.)  46. 

Mistake  of  ticket  agent  requiring 
passenger  to  mo\'e  from  lirst  to 
second  class  car.  St.  Louis  etc. 
R.  Co.  I'.  Mackie,  (Tex:)  94. 

"Negligence."  Instruction  that 
negligence  means  failure  to  do 
wliat    a    prudent    person  would 


PASSENGERS. 
Generally — Coh  tin  aed. 

have  done  properly  refused. 
Louisville  etc.  R.  Co.  v.  Snider. 
(Ind.)  137. 
Passing  train  ;  passenger  struck  bv 
hard  substance  from  ;  province 
of  jury.  Pennsylvania  R.  Co.  r. 
MacKinney,  (Pa.)  153, 
Person  accompanying  live  stock. 
Contributory   negligence.    53  a. 

Drover's  pass.     Liability  of 

company.     ^3  »- 

right  of.     S3  »■ 

is  passenger  forhire.  Agree- 
ment with  com  pa  nv  held  notdu 
change  relation.  Slissouri  Pac. 
R.  Co.  r.  Ivey,  (Tex.)^6. 

Personal  injuries.  Derailment  of 
train.     Res  geslic.     136  ■. 

Presumption  of  negligence  arising 
from  evidence  of  occurrence  of 
accident ;  burden  of  overcoming 
is  on  carrier.  Louisville  etc.  R, 
Co.  r.  Snider,  (Ind.)  137. 

Passenger  injured  bv  beinj; 

struck  by  a  hard  substance  while 
sitting  by  window.  No  presump- 
tion of  negligence.  Pennsvlvania 
R.  Co.  V.  MacKinney.  (Pa.)  153. 

Regulation.  Rule  prohibiting  pa>- 
scngers  from  wearing  uniform 
cap  of  line  of  steamers  running 
in  opposition  to  line  connecting; 
with  railroad  is  unrea^onablr. 
South  Fla.  R.  Co.  t.  Rhoads. 
(Fla.)  100. 

Sufficiency  of  notice.  loS  «, 

Second  clats   instead  of  first  cb— 

ticket ;  issue  to  pas.-enger.  Fail- 
ure to  pay  dilference  in  fare  while 
on  train  does  not  alTect  his  righ' 
of  action.  St,  Louis  etc.  R.  Cf 
V.  Mackie,  (Tex.)  94. 

Second  class  ;  passenger  and  hi' 
wife  compelled  to  travel  through 
(nistoke  of  agent.  Damage;^  lor 
injuries  to  wife.  St.  Louis  etc. 
R.  Co.  V.  Mackie.  (Tex.)  94. 

Snow  and  ice  on  car  platfonn  : 
duty  of  company  to  removi;. 
Palmer  v.  Pennsylvania  R.  Co., 
<N.  Y.)  150. 

Station  accommodations.  Safety 
and  sufficiency.    66  n. 

Crossing    track    to     reach 

platform;  party  struck  hy  engine, 
held  guilty  of  contributory  neg- 
ligence. 'Casey  I'.Canadlan  Pac. 
R.  Co.,  (Ont.)  172. 
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PASSENGERS. 

Qenerally —  Cotitinaed. 

Landing  at  wharf.  Passen- 
ger injured  while  going  ashore  to 
get  breakfast.  Dodge  v.  Boston 
etc.  S.  Co.,  (Mass.)  67. 

Statutory  liability.  Company  li- 
able though  persons  killed  were 
children  carried  free.  Littlejohn 
V.  Fitchburg  R.  Co,,  (Mass.) 
54- 

There  must  be  some  de- 
gree of  culpability  on  the  part  of 
the  corporation  or  its  aervanta 
Littlejohn  t.  Fitchburg  R.  Co. 
(Mass.)  54- 

Steamboat  landing.  Degree  of 
care  to  be  exercised  bv  company 
to  passengers  attempting  to  land. 
Dodge  V.  Boston  etc.  S.  Co., 
(Mass.)  67. 

Sudden  starting  of  street  car.  In- 
struction held  to  state  too  broad- 
Iv  degree  of  care  required. 
Dougherty  i'.  Missouri  Pac.  R. 
Co.,  (Mo.)  206, 

Tickets.     See  that  title. 

Transfer  of  property  and  fran- 
chises of  street  railway  company ; 
liability  to  passengers  not  anected 
by.  Ricketts  v.  Birmingham  St. 
R.  Co.,  (Ala.)  li. 

Who  is.     Boarding   train   at  place 
not    depot    with    permission    of 
company.     Dewire  v.  Boston  &l 
M.  R.  Co..  (Mass.)  57. 
Contributory  Negligence. 

Absence  of  employes.    94  n. 

Alighting  from  freight  train  be- 
yond destination.  Waliiing  back 
and  falling  into  cattle  guard. 
New  York  etc.  R.  Co.  r.  iSoane, 
(Ind.)  87. 

Alighting  from   moving  train.    93 

Alighting  from  street  car  while  in 
motion  carrying  ^olb.  keg  of 
lead  is.  Ricketts  I'.'Birmingham 
St.  R.  Co.,  (Ala.)  12. 

Alighting  from  train.  Nonsuit. 
8s  «. 

Province  of  jury.    86  n. 

Arm  projecting  from  car  window  ; 

injury  to  passenger   riding  with. 

172  B. 
Question    of   contributory 

negligence    is      for      jury,    and 

not     for    court.      Quinn    v.    S. 

Car.  R.  Co.,  (S.  Car.)  166. 
Assuming      dangerous       position 


3X.  74» 

PASSENGERS. 
Contributory  Negligence — Conl. 

while  doing  dangerous  act  at 
bidding  of  conductor.  81  n. 
Boarding  horse  car  moving  ot  rate 
of  four  miles  an  hour  without 
giving  signal  to  driver.  Briggs 
V.  Union    St.    R.    Co.,   (Mas*.) 

Boarding  moving  street  car.    206  », 

Boarding  moving  street  car  and 
seizing  dasher  after  losing  hold 
upon  rail  attached  to  car,  Briggs 
i>.  Union  St.  R.  Co.,  (Mass.) 
204, 

Boarding  moving  street  car  at 
rear  platform.  Question  for 
jury.  Briggs  i'.  Union  St.  R. 
Co.,  (Mass.)  204. 

Boarding  moving  train.     81  n. 

at  direction  of  conductor  at 

station  where  it  was  advertised 
to  stop.  Hunter  v.  Cooperstown 
etc.  R.  Co.,  (N,-Y.)74. 

Crossing  tracks.    81  *. 

Direction      of     conductor. 

St  h. 

Statement      of    conductor. 

81    N. 

Entering  car.  Absence  of  step- 
ping stool.     86  n. 

Falling  of  bridge.  Passenger  not 
negligent  when  he  was  in  proper 
place  and  did  not  expose  himself. 
Louisville  etc.  R.  Co.  i'.  Snider, 
(Ind.)  137. 

Freight  train.  Passenger  failing  to 
leave  while  It  is  stopped  several 
hundred  feet  from  platform  in 
dangerous  localitj-.  New  York 
etc.  R.  Co.  I'.  Doane,  (Ind.)  87. 

Intoxication  no  excuse  for  failure 
of  traveler  to  exercise  duty  of 
self-preservation.  Missouri  Pac. 
R.  Co.  I'.  Evans,  (Tex.)  144. 

Liability  notwithstanding.  In- 
struction open  to  objection  that 
it  allowed  recovery  rj^ardlesa  of 
plaintHTs  negligence.  Doughej- 
tv  V.  Missouri  Pac.  R.  Co., 
("Mo.)  106. 

Moving  car;  getting  on  Or  off 
either  platform  of  street  car; 
contributory  negligence  is  for 
jury.  Briggs  V.  Union  St.  R. 
Co.,  (Mass.)  204. 

Passing  through  train  to  find  seat; 
passenger  does  not  take  risk  of 
collision.  Dewire  v.  Boston  & 
M.  B.  Co.,  (Mass,)  57. 
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PASSENGERS. 

Contributory  NegUf  ence — Coml. 

Pleading.     171  a. 

Presumption  of.  81  a. 

Province  of  jury.     179  «. 

Regulations;  disregard  of,  bjr  pas- 
■enger  in  attempting  to  land 
from  steamboat.  Dodge  v.  Boe- 
ton  etc.  S.  Co..  ( Mass.)  ^17. 

Riding  on  foot  linard  of  street  car. 
Province  of  jurj\   206  «. 

Snow  and  ice  on  platform;  passen- 
ger injured  \>y  slipping  on  witli 
knowledge  of  defect.  Palmer  r. 
Pennsylvania  R.  Co.,  (N.  Y.) 
ISO. 

Streetcar  platform;  whether  per- 
son riding  on  was  negligent  is 
question  for  jury.  Brii^s  v. 
Union  Si.  R.  Co.,  (Mass.)  204. 

Travelling  on  platform,    do  s. 
Expulsion. 

See  Tickets. 

Abandonment  on  street  of  passen- 
ger stricken  with  apoplexy  while 
riding  in  car.  Conallv  t.  Cres- 
cent City  R.  Co..  ( La.)  1 17. 

Contributory  negligence.    125  "- 

Degree  of  tare  exercised  immate- 
rial when  company  reMs  upon 
denial  of  anv  care  in  the  prem- 
iKiK,  Conofly  v.  Crescent  City 
R.  Co.,  (La.)  117. 

Delirious  passenger.     I3I  h. 

Disorderly  conduct.  Pnsfienger 
has  no  right  to  remain  on  train 
when  disorderly  or  using  ™Igar 
language.  Peavy  v.  Georgia  R. 
Co.,  (da.)  114. 

Disorderly  passengers.     1 16  a. 

Drunkenness.  Mistake  of  street 
cardriver  in  supposing  passenger 
was  drunk  when  he  was  merely 
ill.  Conolly  r.  Crescent  City 
R.  Co.,  (La.)  117. 

Exemplary  damages.    126  n,  i^  n. 

Explanation  by  passenger.  Offer, 
Pleading.     126  ■. 

Infectious  disease;  removal  of  f.aa'- 
senger  suffering  from.     121  n. 

Intoxicated  passengers,  expulsion 
-'     117  ». 


Place  for  expelling  passenger 
violating  rule.  South  Fla.  R. 
Co.  V.  Rhoads,  (Fla.)  100. 

Statute  forbidding  expul- 
sion  except   at   "passenger  sta- 


I'ASSENGERS. 
E>  pulsion — CoHtinutd. 

tion  "  or  place  where  tickets  are 

ordlnarilr     sold.       Baldwin     r. 

GrandT™nkR.Co..'.N.H.)  126. 

Unusual  stopping  place.   iiS 

Where  expulsion  may  take 

Pleading.  Necessity  for  allegation 
that  passenger  was  complying 
with  rule.  South  Fla.  K.  Co  v. 
Rhoads,  (Fla.)  too. 

bale  of  non  -  transferable  ticket. 
1 25  ■. 

Shooting  by  conductor  of  disorder- 
ly passenger  whom  he  ha-.  cK- 
pelled.  Peavy  v.  Georgia  R. 
Co.,(Ga.)  114. 

Sick  person;  right  to  expel  cannot 
be  exercised  without  due  regard 
for  his  safety.  Conolly  v.  Cres- 
cent City  Ri'Co.,  (La.)  117. 

Unnecessary  force.     126  n. 

Fact   that    passenger    was 

wrongfuUr  on  train  no  defense. 
Contributory  negligence  imma- 
terial. Chicago  etc.  R.  Co.  f. 
Bills,  (Ind.)  IJl. 

PlaintitTs  negligence  in  en- 
tering  wrong  train    immaterial. 
Chicago    etc,    R.    Co.   v.   Bills, 
(Ind.)  I2[. 
PENALTY. 

Crossing,  tt.ooo,  recoverable  un- 
der slatule  for  death  caused  by 
failure  to  ring  bell  at  crossing. 
Crumpley  v.  Hannibal  etc.  R. 
Co.,  (Mo.,)  357. 

Statute  providing  for  penalty 

in  case  of  death  of  passenger 
not  applicable  to  person  killed 
at.  Crumpley  t.'.  Ilannihal  etc. 
B.  Co.,(Mo.)3s7. 

Frightening  horses.  Action  for 
penalty.     4S9 «. 

Injuries  causiog  death.  Construc- 
tion of  Missouri  statute.    359  a. 

Suit  against  State  ;  bill  to  enjoin 
railroad  com  miss  loners  from  in- 
stituting suit  to  recover  penalty 
held  to  constitute.  McWhorte'r 
V.  Pensacola  &  A.  R.  Co.,  (Ha,) 
566. 
PERSONAL       INJURIES. 


bM 


Evi- 
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PHYSICIAN.    See  Agents. 

PLEADING  AND  PRACTICE. 
Amendment.  Discretion  of  court 
in  refu^itig  to  allow  withdrawal 
of  admission  that  death  resulted 
dir«cllv  from  accident.  litis  r. 
Chicago    elc.    R.   Co.,   (Minn.) 


199, 


crsed    • 


Galveston  etc.  R.  Co.  -.:  Kutac, 
(Tex.)  470. 

View  bj- jur,v.     See   Evidence. 
PROXIMATE  CAUSE. 

Co-operating  causes.  Proximate 
cause  is  originating  and  efficient 
cause  which  sets  other  cause  in 
motion.  Laptelne  I'.  Morgan's 
etc.  Co.,  (La.)  348. 
RAILROAD     COMMISSIONERS. 

Authority'  and  jurisdiction  of  State 
railroad  commissioners.    607   n. 

Discretion  of  commissioners  in 
fixing  rates.  Whether  rales  are 
remunerative.  Court  cannot  in- 
terfere. Pensacola  Si  A,  R.  Co, 
V.  State,  (Fla.)  579. 

Enforcement  of  tariff  that  will 
not  paj  operating  expenses  is 
abuse  of  discretion  and  a  taking 
of  property'  without  compensa- 
tion. Penxacola  &  A.  R.  Co.  v. 
Slate.  (Fla.)  579. 

Establishment  of  freight  charges. 
Appeal.    607  H. 

Interstate  commerce.  State  com- 
missioner cannot  tix  rates  be< 
tween  two  points  in  State  over 
road  eitending  across  neighbor- 
ing State.  Stale  j:  Chicago  etc. 
R.  Co..  (Minn.)  6ai. 

State  comniii-sloners  cannot 

prescrilie  rates  for  carriers  in  an- 
other Slate.  State  i'.  Chicago 
etc.  R.Co.,  (Minn.)  602. 

Rates.  Constitutional  law.  Stat- 
ute conferring  on  commissioners 
power  lo  make  rates  not  a  dele- 
gation of  legislative  power.  Mc- 
Whorter  v.  Pensacola  &  A.  R. 
Co..  (Fla.)  566. 

Courts   have  no  power   to 

make  tariffs.  Pensacola  St  A. 
R.  Co.  *.  State,  ( Fla.)  579. 

Courts   will     not    interfere 

when  rates  fixed  are  not  assailed 
as  an  entirety.  Pensacola  &  A. 
R.  Co.  V.  State,  (Fla.)  579. 
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RAILROAD     COMMISSIONERS. 

Discretion.   Courts  will  not 

interfere  by  injunction  wiih  com- 
missioner's discretion  in  making 
rates.  McWhorter  i'.  Pensacola 
&  A.  R.Co.,  (Fla.)  566. 

Reasonableness  of.  made  bj- 

commissloners,  not  open  lo  in- 
quiry in  suit  to  enjoin  diecrc- 
lionurv  action.  McWhorler  i-. 
Pensacola  &  A.  R.  Co.,  (Flo.) 
566. 

Reasonableness  ;     effect   of 

provision  that  schedule  liKeil  by 
commissioners  shall  be  deemed 
evidence  of  Pensacola  &  A.  R. 
Co.  1:  State,  (Fla.)  579. 

Suit  against  commissioners.   Goo  h. 

Suit  against  State  ;  bill  to  enjoin 
commissioners  from  instituting 
suit  to  recover  penaltj  held  to 
constitute.  McWhorter  i-.  Pen- 
sacola &  A.  R.  Co.,  (Fla.)  566. 

bill  to   enjoin  commission-  ■ 

ers  from  promulgating  rates  held 
not  to  constitute.  McWhorter 
t'.  Pensacola  Sc  A.  R.  Co.,  (Fla.) 
566. 

When  rule   forbidding   suit 

against  officers  of  State  applies. 
McWhorter  v.  Pensacola  Si   A. 
R.  Co..  (Fla.)  566. 
RECEIVER. 

Appointment.  Failure  10  run 
trains  ;  exception  that  act  shall 
not  appoint  to  shori  n 


Co,  J 


esort.     Uelav 


■.  Marklej'.  (N.J.)4Ji. 
-  Power  conferred  on  court  of 
chancerv  and  not  upon  chancel- 
lor in  personal  capacity.  Dela- 
ware etc.  R.  Co.  V.  'Markley, 
(N.J.)  4^.. 

Relerence.    Chancellor  can 

refer  appointment  of  receiver  to 
vice  chancellor  and  to  master. 
Delaware  etc.  R.  Co.  v.  Mark- 
ley.  (N.J.)  421. 

Special  legislation  ;  act  ac- 
cepting roads  at  seaside  resorts  la 
not.  Delaware  etc.  R.  Co.  v. 
Markley.  (N.  J.)  411, 

Bond  of  itidemnity  given  on  re- 
suming control  of  road  to  pay 
debts  and  liabilities  of  receiver. 
Liabilities  under.  Godfrev  v. 
Ohio&  M.  R.Co..  (lnd.)8.' 

Leave    to  sue.    Under  U.S.  Act, 
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RECEIVER. 

March  3,  1S87,  receivers  are  «ub- 

i'ect  to  suit  without  leave.     Dil- 
ingham  i-.  Amhonv.  (Tex.)  i. 
Liability  of  companv  for  receiver's 

Liability  of  company  on  reeuming 
control  ibr  mistake  of  ticket 
agent  in  employ  of  receiver. 
Godfrev  r.  Ohio  'Si  M.  R.  Co., 
(Ind.)  6. 
REMOVAL  OF  CAUSE. 

Civil  action  for  penalty  imposed 
by  statute  upon  railroad  com- 
panies for  extortion  is.  notwith- 
standing it^i  form,  criminal  in  its 
nature  and  U  not  removable  to 
federal  courts.  State  ti. Chicago 
etc.  R.  Co..  (C.C  )  711. 
REWARD.  See  Evirbnce  ;  Ultra 
Vires. 

Past  and  future  offenses  ;  offer  of 
reward  for  delcciion  of  person 
obstructing  track,  held  to  apply 
to.  Central  R.  &  B.  Co.  z: 
Cheatham.  (Ala.)  281. 
When  reward  is  earned.  iSy  11. 
RULES  AND  REGULATIONS. 
See  Passengers. 

Baggage.  Regulation  of  company 
having  five  stations  in  city  to 
check  bagg.tge  only  to  terminal 
station,  unreasonable.  Pittsburgh 
etc.  R.  Co.  7'.  Lyon,  (Pa.)  .231. 

Carriers.  Termination  of  transit. 
Regulation  fixing  period  when 
company  is  only  liable  as  ware- 
houseman, keld  valid.  Western 
R.  Co.  I-.  Little,  (Ala.)  6;g. 

Notice  ;  suRidency  of.     loS  ». 

Passengers,  Uniform.  Rule  pro- 
hibiting passengers  from  wear- 
ing uniform  cap  of  line  of  steam- 
ers running  in  opposition  to  line 
connecting  with  railroad  is  un- 
reasonable. South  Fla.  R.  Co. 
V.  RhoadH.  (Fla.)  100. 

Reasonableness  of  rule  is  purely  a 
question  of  law,  and  is  not  to  be 

fassed   upon    b*   juries.     South 
la.    R.   Co,   v.   Rhoads,  (Fla.) 

Rules  and  regulations  of  railroad 
companies.     134  h. 
SERVICE  OF  PROCESS. 

Lease.  Service  under  Georgia 
statute  sufficiently  made  at  place 
alleged  to  have  been  principal 
ofEce  of  lessee  and   lessor.    Hills 


SERVICE  OF  PROCESS 

;'.  Richmond     &     D.     R.     Co., 
<C.C.)44- 

SIGNALS.     See  Crossings. 

Distance  from  crossing.  Statute 
requiring  signal  within  So  rods. 
Under  circumstances  held  not 
negligent  to  give  within  45  rods. 
Bailey  i'.  Hartford  etc.  R.  Co,' 
(Conn.)  483. 
Frightening  horses  by  whistle 
sounded  at  crossing.  Liability 
of  companv.  Bailev  t.  Hart- 
ford etc.  R.'Co.,  (Conn.)  483. 
Negligent  act    of   flagman. 

489  «■ 

Statutory  signals.     48^  »- 

Omission  to  give  signal  does  not 
impose  liability  when  it  In  no  way 
contributes  to  accident.  Shoe- 
brink  :■■  Canada  A.  R.  Co., 
(Onl,)  46i. 

Penally,  t.s.ooo  recoverable  under 
statute  for  death  caused  by  fail- 
ure to  ring  bell  at  crossing. 
Crumpley  f.  Hannibal  etc.  R. 
Co.,  (Mo.)  357- 

Poiitive  testimony  that  signal  was 
given  entitled  'to  more  weight 
than  negative  evidence.  Sibley 
!■.  Ratlilfe,  (Ark.)  195. 

Statutory  signals;  who  entitled  to 
benefit  of.     470 ». 

Trespassers  ;  statutory  require- 
ments as  to  signals  and  speed  not 
applicable  to.  Failure  to  comply 
as  evidence  of  negligence.  Cen- 
tral R.  Co.  r.  Raiford.  (Ga.) 
481. 
SPECIFIC  PERFORMANCE.    See 

E<il,ITY. 

SPEED.     See  Crossings. 

Evidence  offered  in  rebuttal  to 
testimony  of  defendant's  wit- 
nesses that  speed  was  the  same 
as  it  nad  been  for  ten  days. 
Close  V.  Lake  Shore  etc.  R.  Co., 
(Mich.)  sal. 

Validity  of  municipal   ordinances- 

494  H. 

STATE.     See    RAtLROAD    Commis- 

Suit  against  State.  When  rale  for- 
bidding suit  against  olficers  of 
State  applies.  McWhorter  v. 
Pensacola  &  A.  R.  Co.,  (FU.) 
566. 
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STATIONS.    See  Passengers. 

Boy  playing  in  twltcti  yard  wai 
Injured  ;  irid  that   the  company 

— (  bound  lo  anticipate  hu 

e     and    wag    not    Kable. 
\B  V.  Kansas  City  etc.  R. 
Co..  (Mo.)  319. 

Brick  yard   employe   puat)ing  car 
and  run  ovei'  by  other  cars   not 
Euilty  of  contributory  neglige  ni 
TltiB   V.    Chicago   etc.    R.    C 
(Minn.)  399. 

Moving  cars  down  spur  track  with' 
out  guarding  against  injuries  t 
brick  yard  employe  pushing  car 
company  held  liable.  litis  i 
Chicago  etc.  R.  Co.,  (Minn. 
399. 

Personal  injuries  In  railroad  com 

fiany's  yards.  Contributory  neg- 
igence.    306  n. 
STATUTE.     See  Signals. 

Limitation  of  liability  for  personal 

injuries;  acceptance  by  company. 

Power  to  repeal.     Pennsvlvanla 

R.  Co.  f .  Bowers,  <Pa.)  3'53. 

STATUTE  OF  LIMITATIONS.  See 

Limitations,  Statute  op. 
STEAMBOAT  COLLISION.     See 

Passengers. 
STOCKYARDS.    See  W. 


LegiHtative  intention  as  to  subject- 
ing company  to  duty  to  rail- 
roads. Charter  construed.  Dela- 
ware etc.  R.  Co.  V.  Central  etc. 
Co.,  (N.J.)  607. 

Warehouseman;  business  ofstock- 
yard  company  corresponds  in 
many  respects  with  business  of. 
Delaware  etc.  R.  Co.  v.  Central 
etc.  Co.,  (N.J.)  607. 
STOPPAGE  IN  TRANSITU.     See 

Cahrichs. 
■STREETS  AND  HIGHWAYS. 

Cutting  rail  with  cold  chieel.  By- 
stander injured  by  piece  of  iron 
striking  him  on  the  eve,  held  en- 
titled to  recover.  Chicago  etc. 
R.  Co.  v.  Harper.  (III.)  549. 

Personal  injuries  caused  by  catch- 
ing foot  in  frog.  Defendant  not 
liable  if  track  was  safe  and  engi- 
neer not  negligent.  Gulf  etc.  R. 
Co.  V.  Walker,  (Tex.)  342. 

Contributory      negligence  ; 

traveling  by  side  of  track  on 
which  car  is  moving  in  same  di- 
37  A.  &  E   R.  R.  Cas.— i:i 
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STREETS  AND  HIGHWAYS. 

rectlon  Is  not.  Brooks  v.  Lincoln 
St.  R.  Co..  (Neb.)  560. 
Frog  unblocked  ;  person  in- 
jured by.  Evidence  as  to  devices 
adopted  by  other  roads  admis- 
sible. Gulf  etc.  R.  Co.  T>.  Walker, 
(Tej£.)34i- 


]   prevent 


-  Instru 
quired  of   company   I 
accidents.    Gulf  etc.  n..   t^o.   v. 
Walker.  <Tex.)  341. 

sustained  through  catching 

foot  in  frog.  Instruction  as  to 
design  and  purpose  of  .street* 
held  proper.  Gulf  etc.  R.  Co, 
I'.  Walker,  (Tex.)  34a. 

Unsafe   condition  of  track. 

Care  required  to  avoid  injuring 
one  who  mav  possibly  be  a  tres- 


mav  possibly  b 
Gulf    etc.    fe. 


Co. 


Walker,  (Tei.)  341. 

Street  marked  on  plan  held   not   a 
highway  within  meaning  of  Rail- 
way Act,     Shoebrink  v.  Canada 
A.  R.  Co.,  (Ont.)  461. 
STREET  RAILWAYS. 

Contributorj-  negligence;  traveling 
by  side  of^track  on  which  car  is 
moving  in  same  direction  is  not. 
Brooks    V.    Lincoln    St,    R.  Co.. 


prevent  collision  and  injury  to 
persons  travelling  over  the  street. 
Brooks  V,  Lincoln  St.  R.  Co^ 
(Neb.)  i;6o. 

Interchange  of  traffic.  Contract  of 
street  railway  to  make  connec- 
tions so  long  as  it  receives  fare 
allowed  by  law,  construed.  Buf- 
falo etc.  R.  Co.  V.  Butfalo  St.  R, 
Co..  (N.  Y.)  300, 

License  tax.  Railway  paying 
license  fee  extended  road  subject 
to  payment  of  per  cent,  of  net 
proceeds.  Statutes  construed. 
Mayor  elc.  v.  Dry  Dock  etc.  R. 
Co..  (N.  Y.)4ii. 

Transferor  property  and  franchises 
by  street  railway  company  un- 
authorized witnout  the  authority 
of  legislature.  Ricketts  v.  Bir- 
mingham St.  R.  Co.,  (Ala.)  IJ. 

Transfer  of  street  railway  company 
and   its  franchise.     IIow  proved. 
Ricketts  V.  Birmingham  St.  R. 
Co.,  (Ala.)  15. 
SUBROGATION.     See  Cai 
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SURFACE  WATERS.      See  Cul- 


Bridgcs;  atMMment  of.     410 


under  statute  providing  for  tax- 
ation of  railroad  property  and 
not  that  relating  to  toll  bridgei. 
Slate  V.  Hannibal  etc.  R.  Co., 
(Mo.)  406. 

Held  not  to  be  a  toll  bridge 

but  a  railroad  bridge  aisessable 
as  part  of  railroad.  State  v. 
Hannibal  etc.  R.  Co..  (Mo.)  406. 

Over  MiBBOuri  river.   410  ». 

Qiiestion  whether  bridge  Is 

toll  bridge  iBJuriidictional.  Con- 
clusion of  State  board  review- 
able. State  V.  Hannibal  etc.  R. 
Co.,  (Mo.)  406. 

Constitutional  law.  Title  of  act 
405  B. 

Constitutional  limit;  tax  increased 
beyond  by  vote  of  diutrict;  such 
increased  limit  becomes  limit 
decribed  by  constitution.  Chi- 
cago etc.  R.Co.  I'.  Lamkin,(Mo.) 

County  taxation  of  railroads  not 
authorized  in  Kentucky.  Statutes 
considered.  Com.  v.  Lrfiuisville 
&  N.  R.  Co.,  (Ky.)  418. 

Exemption.  Completion  of  road. 
Charier  providing  that  property 
shall  be  exempt  for  twenty  years 
from  completion  of  road  con- 
strued.     Yazoo  etc.   R.   Co.  v. 


Construction      of     charter 

clause.    394  ».  395  «. 

Lands   exempt   "until    sold 

and  conveyed"  if  conveyed  before 
May  1st  are  taxable.  Martin  Co. 
V.  Drake.  (Minn.)  389. 

I Right  of  way  ;   exemption 

does  not  include  superstructure, 
i.  e.,  railroad  thereon.  Atlantic 
etc.  R.  Co.  V.  Lesueur,  (Ark.) 
368. 

■  Special  asseBsments.    400  n. 

Special  tax  for  local  im- 
provements not  within  meaning 
of  provisions  in  charter.  Illinois 
Cent.  R.   Co.  v.   Decatur,  (111.  ) 


395- 


TAXATION. 

sustained  only  from.  Atlantic 
etc-  R.  Co.  V.  Lesuenr,  (Ariz.) 

36S. 

Franchise  granted  by  congrest; 
taxation  of  not  unconstitutioiul 
as  regulation  of  interstate  com- 
tnerce.  Atlantic  etc.  R.  Co.  r. 
Lcsueur,  (Ariz.)  368. 

Taxation  not  unconstitu- 
tional as  taxing  federal  agency. 
Atlantic  etc.  R.  Co.  i>.  Lcsueur, 
(Aril.)  36S. 

Gross  receipts;  acts  imposing  lax. 
on,  invalid  as  regulation  of  inter- 
state commerce.  Northern  Psc 
R.  Co.  I'.  Raymond.  (Dak.)  ^9. 

Foreign  company;  receipts 

of,  remitted  to  its  office  in  another 
Stale.  Right  to  tax  not  inter- 
fered with.  Delaware  etc.  Canal 
Co.  V.  Com.,  tPa.)  359. 

Interstate  commerce.   3681. 

Pennsylvania  act  imposing 


ofinters 


lieldii 


etc.   Canal   Co.   v    Com.    (Pa.) 

,  3S9' 

Interest  not  allowable  in  action  br 
count*  to  recover  unpaid  taxes. 
Louisville  &  N.  R.  Co.  v.  Hop- 
kins Co.,  (Ky.)  400. 

License  and  privilege  taxes.  413  ■. 
-  Ordinance    requiring  ( 


Benilo  Co.  v.  Southern  Pac.  R. 
Co.,  (Cal.)  374. 

Municipal  ordinance.  37S»- 

Railway    paj'ing  license  fee 

extended  road  subject  to  payment 
of  per  cent,  of  nel  proceeds. 
Statutes  construed.  Mayor  r. 
Dry  Dock  etc.  R.  Co.,  (S.  Y.) 
411. 

Municipal  aid.    Afandamus,    401;  ■■ 

National  corporations.     374  m. 

Recovery  back  of  taies;  railroad 
need  not  submit  to  levy  and  sale 
of  property  for  delinquent  taxes  or 
pay  amount  assessed.  Louisville 
&  N.  R.Co.  V.  Hopkins  Co.,(Ky-) 
400. 

Rolling  stock.     374  n. 

Sitmt  of  is  where  it  is  habit- 
ually used.  Amount  msy  be- 
fixed  by  average  amount  used. 
Atlantic  etc.  R.  Co.  v.  L«sueur, 
(Ariz.)  368. 

School    buildings.      Railroad    tax 
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TAXATION. 

tor  erection  of  public  building. 
Apportionment  among  the  ichool 
dittricta  held  not  unconatltu- 
tkinai.  Chicago  etc.  R.  Co.  v. 
Lamkin,  (Mo.)  413- 

School  taxes.  Construction  of 
Missouri  etatute.     41 S  n. 

Subscription  in  aid.  Liability  to 
taxation  of  company  purchasing 
completed  road  to  pay  subscrip- 
tion made  by  county.  Louisville 
&  N.  R.  Co.  V.    Hopkins  Co., 

Sale  of  road.     405  a. 

TELEGRAM.    See  Evidence. 
TICKETS  AND  FARES, 

Annual  pass  Issued  to  iirm.  Re- 
newal. Duty  of  firm  or  of  com- 
pany to  make  application. 
Knopf  r.  Richmond  etc.  R,  Co., 
(Va.)  1^0. 
Constitutional  law.  Act  reducing 
fares  on  street  railways  valid  not- 
withstanding contract  between 
two  roads.  Buffalo  etc.  R.  Co. 
V.  Buffalo  St.  R.  Co.,  (N.  Y.) 

Declaration  of  ticket  agent  made 
some  days  after  sale  of  ticket. 
Admissibilitv.  St.  Louis  etc.  R. 
Co.  V.  Mackie,  [Tex.)  9+. 

Detaching  return  coupon.    99  «. 

Interchange  traffic.  Contract  of 
street  railway  to  make  connec- 
tions so  long  as  it  receives  fare 
allowed  by  law.  Buffalo  etc.  R. 
Co.  i>.  Buffalo  St.  R.  Co.,  (N. 
Y.)  joo. 

Limitation  of  liability.     See  Bag- 

Mf stake  in  issuing.  Ratitncation 
bv  intending  traveler  keeping 
tfcket  four  months  without  com- 
plaint. GoJfrey  v.  Ohio  St  M. 
R.  Co.,  (Ind.)  8. 

of  agent  in  employ  of  re- 
ceiver; liability  of  company  on 
resuming  control  of  road.  God- 
frey V.  Ohio  Si  M.  R.  Co.,  (Ind.) 


99 


—  Of  agent  in  stamping  ticket. 

Of  conductor,    gg  b. 

— —  Of  ticket  agent  compelling 
passenger  to  travel  second 
instead   of  first  class.     Right  to 

-  recover  damages.  St.  Louis  etc. 
R.  Co.  V.  Mackie,  (Tex.)  94. 


TICKETS  AND  FARES. 

Partners  ofa  firm;  ticket   entitling 
only  one  to  ride   at  a  time,  con- 
strued.    Knopf  11.  Richmond  etc. 
R.  Co.,  (Va.)  140. 
Sale    of     nontraneferrable    ticket. 

IJS». 
Wrongful  refusal  to  accept  ticket. 
99  «. 
TRANSFER.     See  Franchisb. 
TRESPASSERS.    See  Streets  and 

HlGHWAVSeTURN  TABLR. 

Boarding  train  at  place  not  a  depot 
with  permission  of  company. 
Dewire  v.  Boston  &  M.  R.  Co., 
(Mass.)  J7. 

Boy  playing  in  switch  yard;  em- 
ployes not  bound  to  watch  for 
and  discover.  WilliamB  r.  Kan- 
sas City  etc.  R.  Co.,  (Mo.)  329. 

Children  trespassing  on  railroad 
track.    319  n. 

Contributory  negligence.  .Children. 
Instruction  that  plaintiff  could 
recover  although  negligent  if  ac- 
cident could  have  been  prevented 
bv  reasonable  care,  held  errone- 
ous. Williams  V.  Kansas  City 
etc.  R.  Co.,  (Mo.)  ui). 

Deaf  man  walking  on  track 

and  run  over  by  train  held  guilty 

Degree  of  care   required  of 

one  using  track  to  walk  upon 
although  at  the  moment  at  a 
crossing.  Central  R.  Co.  v. 
Raiford,  (Ga.)  481. 

Employe     in    brick     yard 

pushing  cars  and  killed  by  other 
cars  being  backed  down,  held  not 
guilty  of.  litis  V.  Chicago  etc. 
R.  Co..  (Minn.)  299. 

Intoxicated  person.      311  «. 

Intoxicated  person.  Sleep- 
ing on  Irack.    312  «. 

Intoxicated  person  walking 

on  track  where  he  could  not  weR 
be  seen  by  engineer.  Memphis 
&  C.  R.  Co.  V.  Womack,  (Ala.) 
308. 

Person  going  on  track  when 

he  knew  train  was  due  and  fail- 
ing to  look  out  for  it.  Barker  v. 
Hannibal  etc.  R.  Co..  (Mo.)  192. 

Reckless  or  wanton   injury 

not  excused  by  fact  that  one  has 

t  himself  in   danger.     Kansas 
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:.  R.  Co.   V.  Whipple,  (Kan.) 
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TRESPASSERS. 

Sufficiency  offindlng.  306  s. 

Denf  tnan  walking  on  track  run 
over.  Company  not  guilty  of 
negligence  not  being  aware  of 
his  infirmity.  Artusy  v.  Mis- 
souri Pile.  R.  Co..  (Tex.)  aSS. 

Deaf  person  ;    liability  for    injury 


by  engineer  in  time  to  prevent 
injury.  Liability  of  company. 
Kansas  Pac.  R.  Co.  v.  Whipple, 
(Kan.)  320. 

Man  walking  on  track  was 

killed  ;  no  recovery  in  absence  of 
evidence  that  engineer  had  seen 
him.  Barker  v.  Hannibal  etc.  R. 
Co.,  (Mo.)  293. 

no  duty  owing  to  trespasser 

except  not  to  wantonlv  injure 
him.  Barker  v.  Hannitukl  etc.  R. 
Co..  (Mo.)  191. 

Evidence.  Fireman  may  testify 
whether  child  had  time  to  get  off 
after  signal  was  given.  Kansas 
Pac.  R.Co.i/.Whipple,(Kan.)  320. 

held     sufficient    to    sustain 

iinding  that  plalntifT  was  joo 
yards  from  engine  when  seen  by 
engineer.  Sibley  v.  Rat  I  life, 
(Ark.)  295. 

Expulsion   of  passenger  for  defect 

in  ticket.    99  n. 
Liability  of  company  to  trespassers. 

294  n. 
Licensees  upon  track.    Liability  of 

company,     319  n, 

Persons      accustomed      to 

crossing  switch  in  railroad  yard 
without  objection.  Duty  and 
liabllitv  of  company.  St."  Louis 
etc.  R."Co.  r:  Crosnoe,(Tex.)  313. 

License  logo  on  track.  Fact  that 
person  liad  been  accustomed  to 
walk  on  track  -  obligation  im- 
posed on  company  by.  Memphis 
&  C.  R.  Co.  V.  Womack,  (Ala.) 
308. 

Public  street.  Person  Injured 
through  unsafe  condition  of  track. 
Degree  of  care  required.  In- 
structions considered.  Gulf  etc. 
R.  Co,  V.  Walker,  (Tex.)  342. 

Signals  and  speed  ;  statutory  re- 
quirements not  applicable  to. 
Failure  to  comply  as  evidence  of 
negligence.  Central  R.  Co.  v. 
Raiford.  (Ga.)48i. 


TRESPASSERS. 

Positive   testimony  entitled 

to   more   weight   than  negative; 
evidence  of  witness  who  said  he 
did   not   hear  it     Sibley  v.  Rat- 
lifie,(Ark.)  295. 
TURN  TABLE. 

Child  playing  on  turn  ubie  injured 
by  catching  his  foot,  held 
guilty  of  contributory  negligence. 
Twist  V.  Winona  ete.  R.  Co^ 
(Minn,)  336. 

Children  ;   injuries  to.     34I  m. 
ULTRA  VIRES. 

Reward  ;  offer  at  for  detection  of 

persons    obstructing    track,    not 

ultra    virei.     Central  R.    &     B. 

Co,  V.  Cheatham,  (Ala.)  281. 

VIEW  BY  JURY.,     See   Evidencb- 

WAREHOUSEMAN.  SeeBAOGACt 

Legislature  has  power  to  declare 
what  services  shall  be  rendered 
and  to  fix  compensation.  Dela- 
ware etc,  R.  Co.  !>.  Central  etc 
Co.,  (N,  J.)  607, 

Liberty  of^  warehousemen  to  use 
their  warehouses  as  they  please  in 
absence  of  legislation.  Delaware 
etc.  R,  Co.  V.  Central  etc.  Co, 
(N.J,)  607, 

Possession  of  another  man's  prop- 
erty; warehouseman  cannot  have 
forced  upon  him  against  hi*  will. 
Delaware  etc,  R,  Co.  r.  Centra] 
etc,  Co..  ;N,J,)6o7. 

StocVyard  companj- ;  business  of, 
corresponds  with  business  of 
warehouseman.  Delaware  elc 
R.  Co.  I..  Central  etc.  Co.,  (N. 
J,)  607. 

Termination  of  transit.  Regula- 
tion fixing  period  when  company 
is  onlv  liable  as  warehouseman 
held  valid.  Western  R,  Co.  f. 
Little.  (Ala.)  659. 
WATERS  AND  WAT  ER- 
COURSES.       See     Bridck; 

Flooding  lands.     Damage*.    253  ■- 

Evidence  of  negligence.  253  ■- 

Surface  water.  Eminent  domain. 
Riglit  to  cut  ditches  and  dis- 
charge surface  water  into  land 
's  ditches.    Overflow  dam- 
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